Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


X 


< 


/|.    19.    2o2 


C\P 


U  k 


^flfSP- 


^^r* ' 


^w 


PRACTICAL  TREATISE 


OP  THB 


LAW    OF    EVIDENCE, 


&c. 


VOL.  II. 


PiUl<a  %9  J«iM»  *  Uk«  J.  H 


PRACTICAL  TREATISE 


OF  THE 


r.AW  OF  EVIDENCE, 


▲ffO 


DIGEST  OF   PROOFS, 


iir 


CIVIL  AND  CRIMINAL  PROCEEDINGS, 


THIRD  EDITION, 

WITH   CONSIDERABLE   ALTERATIONS   AND    ADDITIONS. 


By  THOMAS  STARKIE,  Esq. 

or  THB  INNER  TEMPLE,  ONE  OP  HER  MAJESTY'S  COUNSEL. 


,-<^:  )  ♦'^ 


•  •     « 


VOL.  II. 

ABA MU  R 


LONDON: 

V.  AND  R.  STEVENS  AND  G.  S.  NORTON, 
{Siuxeuan  to  the  late  J.  ^  W.T.CLARKE,  of  Portugal  Street,) 

late  KootaiUttft  ant  ^Mii^nii, 

86  AND  80,  BELL  YARD,  LINCOLN'S  INN, 
AND   A.  UILLIKENy   DUBLIN. 

MDCCCXLIL 


LAW   OF  EVIDENCE. 


VOL.  II. 


PROOFS  ON  PARTICULAR  ISSUES. 


ABATEMENT. 

npHE  proof  of  the  affirmatiye  of  the  issue  on  a  plea  in  abatement  is,  from 
the  Teiy  nature  of  the  plea,  usually  incumbent  on  the  defendant  (a). 
This  natural  order  is  subject  to  inversion,  either  it  seems  in  respect  of  the 
form  of  the  issue,  according  to  which  the  plaintiff  takes  the  burthen  of  proof 
upon  himeelf ;  as  where  the  replication  to  a  plea  in  abatement  for  non- 
joinder in  assumpsit,  alleges  that  the  defendant  undertook  9olebf  to  pay  (&) ; 
or,  which  more  frequently  happens,  in  consideration  of  the  plaintiff  having 
to  prove  the  amount  of  his  damages.  In  strictness  the  question  as  to 
damages  does  not  arise  until  the  issues  have  been  disposed  of,  and  it  might 
seem  to  be  more  convenient  to  try  the  issues  first,  for  if  the  defendant 
succeed  the  inquiry  as  to  damages  is  unnecessary.  The  course  of  practice  is 
otherwise,  and  so  far  as  any  precise  rule  can  be  collected  it  seems  to  be  tliis, 
that  if  the  amount  of  damages  be  in  dispute,  the  plaintiff  is  entitled  to 
begin,  although  the  proof  of  the  issue  joined  may  be  incumbent  on  the 
defendant  (c) ;  but  that  if  the  damages  be  merely  nominal^  or  can  be  ascer- 


(a)  See  tit.  Okdbh  of  Proof,  tuprct^ 
Vol.  I.  In  FowUr  y.  Cottar,  M.  &  M. 
241,  in  an  actioo  on  a  bill  of  excbange, 
and  the  non-joinder  of  a  joint  contractor 
pleaded;  Lord  Tenterden  permitted  the 
defendant  to  begin,  observing  that  where 
it  appeared  by  &e  record  or  statement  of 
counsel,  that  there  was  no  dispute  about 
the  sum  to  be  recovered,  the  damages  being 
either  nominal  or  mere  matter  of  compu- 
tation, then  if  the  affirmative  was  on  the 
defendant,  be  ought  to  begin. 

(ft)  See  Yovmg  v.  Baimer,  1  £sp.  C. 
103. 

(e)  Indebitatus  assumpsit  for  goods  sold, 

pies  non-joinder  of  others  as  defendants, 

LordDenman  held  that  the  plaintiff  was 

entitled  to  begin,  but  that  the  defendant 

mjglit  do  so  if  he  would  admit  the  amount 

claimed ;  Morris  v.  Loian^  1  M.  &  R.  233. 

In  Lacon  v.  Higgins,  3  Starkie's  C.  178, 

the  defendant  having  pleaded  her  coverture 

to  an  action  for  goods  sold,  her  counsel  were 

permitted  by  Abbott,  L.  C.  J.  to  begin,  on 

condition  of  admitting  the  amount.    In 

Moby  y.  Howard^  2  Starkie's  C.  555,  non- 
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joinder  having  been  pleaded  to  a  declara- 
tion for  laying  out  the  plaintiff's  money  on 
an  insufficient  security,  the  same  learned 
Judge  was  of  opinion  that  the  plaintiff's 
counsel  ought  to  begin,  since  it  was  incum- 
bent on  the  plaintiff  to  prove  his  damages. 
See  also  Stantfield  v.  Levy,  3  Starkie's  C. 
8;  Fowler  v.  Costar,  M.  k  M.  241.  In 
some  instances,  the  question  as  to  beginning 
appears  to  have  been  regarded  as  one  for 
the  discretion  of  the  court,  Burrell  v.  Ni- 
choUon,  1  M.  &  R.  304.  Bayley,  J.  at  the 
York  Summer  Assizes  1821,  directed  that 
the  defendant  should  begin,  and  that  the 
question  of  damages  should,  if  necessary, 
be  tried  afterwards.  See  Young  r.  Bait' 
ner,  1  Esp.  C.  103;  Jackson  v.  Hesketh, 
2  Starkie's  C.  518.  In  the  case  of  Hutch- 
inson v.  Femie,  3  M.  &  W.  305,  the  court 
intimated  that  a  clear  case  of  erroneous 
direction  in  this  respect,  would  be  a  ground 
of  new  trial.  In  the  case  of  Stan^ld  v. 
Levy  above  cited,  Abbott,  L.  C.  J.  held  that 
where  the  plaint^  is  allowed  to  begin,  be 
may  confine  himself  to  proof  of  damages, 
and  reserve  his  case  in  reply  to  the  plea . 
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tained  by  mere  compntation,  or  are  admitted  by  the  defendant  on  whom  the 

proof  of  the  issue  lies,  he  ift  entitled  to  begin  (d). 

Plea  of  ^^  plc^  ^^  abatement,  that  the  defendant  made  the  promise  jointly  with 

noQjolndev.    another,  is  supported  by  evidence  that  the  defendant  made  the  promise 

jointly  with  an  infant;  for  the  plaintiff  ought  to  plead  and  prove  that  the 

infant  has  avoided  his  promise  («).    Upon  a  plea  that  A,  and  B.,  assignees 

of  C,y  a  bankrupt,  ought  to  have  been  joined,  it  is  not  sufficient  for  the 

defendant  to  prove  that  they  have  acted  as  assignees ;  he  must  prove  that 

they  were  so,  either  by  the  production  of  the  assignment,  or  by  proving  an 

admission  by  the  plaintiff  to  that  effect  (/).  A  bill  delivered  by  the  plaintiff 

for  business  done  for  the  kisured,  the  defendant  being  one,  in  which  he 

debits  the  defendant  with  three-sevenths  only  of  the  whole  amount,  is  primd 

facie  evidence  (the  defendant  having  pleaded  in  abatement)  that  the  action 

was  brought  to  recover  his  share  only  (g). 

If  the  plaintiff  contract  with  the  defendant  altmef  without  knowing  that 
he  hat  other  partners,  proof  by  the  defendant,  upon  a  plea  in  abatement  for 
non-joinder,  that  he  had  secret  partners,  would  not  be  a  sufficient  defence 
in  support  of  the  plea  (A). 

Any  acts  by  the  defendant,  tending  to  show  that  he  treated  the  contract 
as  several,  not  joint,  are  evidence  for  the  plaintiff.  Where  the  defendant 
had  written  letters  to  the  plaintiff,  promising  to  pay  the  money  in  question, 
and  without  making  mention  of  any  partners,  Lord  Ellenborough,  upon  issue 
to  bar  on  a  plea  of  non-joinder,  held  that  the  evidence  was  conclusive  as  to 
separate  liability  (t.)  One  signing  an  instrument  in  his  own  name  for  others 
may  frequently  be  sued  alone,  although  the  others  may  also  be  liable  (A). 


The  plaintiff  may,  on  motion,  compel  tbe 
defendant  to  give  him  a  particular  of  the 
places  of  residence  of  the  alleged  oo-part- 
nerH.  Taylor  v.  HafrUf4B.icA.93.  The 
plaintiff  will  fail,  If  it  appear  that  any  other 
than  those  named  in  the  plea  Jointly  pro- 
mised.   Godson  V.  Cfoodf  6  Taunt.  587. 

{d)  Xoeonv.i^H^^nx,  3  Starkie'sC.  178. 

(e)  But  a  contract  by  an  infant,  for  goods 
sold  to  trade  with,  is  absolutely  void. 
Thornton  v.  IHivgunrth,  2  B.  &  C.  826. 
Oibhs  V.  JUerrill,  3  Taunt.  307.  Where 
one  churchwarden  sued  another  for  money 
paid  for  the  affairs  of  the  church,  it  was 
held,  on  a  plea  in  abatement,  that  It  was 
unnecessary  to  join  the  vestrymen  who  had 
signed  a  resolution  for  the  repairs,  without 
Any  intention  of  beconung  responsible,  the 
two  churchwardens  having  jointly  given 
the  orders.  Lanchettery.  TWifeer,  1  Bing. 
201 .  And  where  one  of  two  chapel  wardens 
alone  orders  goods,  it  is  sufficient  to  sue 
him  alone;  for  tlie  plaintiff  knows  no  one 
but  the  person  who  gives  him  the  order. 
Shaw  T.  Hitlcp,  4  D.  &  R.  241.  See  also 
Eaton  V.  Bell,  5  B.  &  A.  34.  HcT$eley  v. 
Bell,  1  Brown's  C.  C.  101.  Amb.  770. 
Sprott  V.  Powell,  3  Bing.  478.  BrooJte 
V.  Ouett,  3  Bing.  481.  As  to  the  non- 
joinder of  defendants  in  actions  against 
carriers,  see  tit  Carriers  ;  and  Brether- 
ton  V.  Wood,  3  B.  &  B.  54.  Anselly. 
Waterhmae,  2  Chitty,  1. 

(/*)  Paifnore  v.  Boutfield,  1  Starkie's 
C:^296.  Bobinson  v.  Ilenskaw,  4  M.  &  S. 
475. 


(a)  1  Starkle's  C.  296. 

(A)  Boot.  Chippenden, eor^JA.KeayoB, 
Ch.  J.  at  Westmr.  sittings  after  Hil.  T. 
1790,  upon  a  plea  in  abatement  cited  In 
Mr.  Abbott* s  treatise,  92.  Baidney  v. 
RUehie,  1  Starkie's  C.  338.  See  tit 
Partnership,  ir^fra.  If  a  party  con- 
tract with  two,  he  may  sue  them  only  :  if 
after  the  contract  is  made  he  discovers  that 
they  had  a  secret  partner  who  had  an  in- 
terest in  the  contract,  he  is  at  liberty  to 
sue  the  latter  jointly  with  them,  but  he  is 
not  bound  to  do  so.  Be  Mauiort  v. 
Saunders,  1  B.  &  A.  398,  overruling  Bu- 
bois  V.  Ludert,  5  Taunt  609.  And  see 
Afullett  V.  ^ooilr^  1  M.  &  M.  C.  88.  And  see 
tit.  Partnership.  On  a  plea  in  abatement 
in  an  action  for  work  and  labour,  of  the 
non-joinder  of  eighteen  others,  members  of 
a  joint  company,  Abbott,  L.  C.  J.  held  that 
declarations  by  one  of  the  eighteen,  before 
action  brought,  that  he  was  a  shareholder, 
was  evidence  of  the  fact  for  the  defendant, 
Clay  V.  Langslow,  1  M.  &  M.  45  ;  iamen 
qutBre. 

(i)  Murray  v.  SomervUle,  3  Camp. 
99.  n. 

(*)  See  tit  Agent. — Bill  of  Ex- 
change. A  promissory  note,  beginning  '^  I 
promise  to  pay,**  was  signed  by  a  member 
of  a  firm  for  himself  and  his  partners,  and 
it  was  held  that  he  was  liable  to  be  sued 
scveraUy.  HaU  v.  Smith,  1  B.  &  C.  407  ; 
March  v.  Ward,  Peake's  C.  130 ;  Clarke 
V.  Blaekestock,  Holt's  C.  474  j  Sayer  v. 
Chayior,  1  Lutw.  696. 
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By  the  statute  3  &  4  Wm.  4,  c.  42,  s.  9,  to  any  plea  in  abatement  in  any 
court  of  lawy  of  the  non-joinder  of  another  person,  the  plaintiff  may  reply 
that  such  person  has  been  discharged  by  bankruptcy  and  certificate,  or 
under  an  act  for  the  relief  of  insolvent  debtors. 

And  by  section  10,  in  all  cases  where  after  such  plea  in  abatement,  the 
plaintiff  shall,  without  proceeding  to  trial  upon  an  issue  thereon,  commence 
another  action  against  the  defendant  or  defendants  in  the  action  in  which 
such  plea  in  abatement  shall  have  been  pleaded,  and  the  person  or  persons 
named  in  such  plea  in  abatement  as  joint  contractors,  if  it  shall  appear  by 
the  pleadings  in  such  subsequent  action,  or  on  the  evidence  at  the  trial 
thereof,  that  all  the  original  defendants  were  liable,  but  that  one  or  more  of 
the  persons  named  in  such  plea  in  abatement,  or  any  subsequent  plea  in 
abatement,  are  not  liable  as  a  contracting  party  or  parties,  the  plaintiff 
shall  nevertheless  be  entitled  to  judgment,  or  to  a  verdict  and  judgment,  as 
the  ease  may  be,  against  the  other  defendant  or  defendants  who  shall 
appear  to  be  liable ;  and  every  defendant  who  is  not  so  liable  shall  have 
judgment,  and  shall  be  entitled  to  his  costs  against  the  defendant  or  defen- 
dants who  shall  have  so  pleaded  in  abatement  the  non-joinder  of  such 
person ;  provided  that  any  defendant  who  shall  have  so  pleaded  in  abate- 
ment, shall  be  at  liberty  on  the  trial  to  adduce  evidence  of  the  liability  of 
the  defendants  named  by  him  in  such  plea  in  abatement  (Z). 

The  plaintiff  must  be  prepared  to  prove  his  damages  (m).  Damages. 

Where  a  peer  is  named  as  a  commoner,  he  niay  plead  his  misnomer  in  Misnomer, 
abatement,  since  the  title  is  part  of  his  name,  and  he  ought  to  be  tried  by 
his  peers  only  (n) ;  but  he  ought  to  set  forth  the  writ,  &c.  upon  the  plea, 
because  it  is  but  a  dilatory  plea,  and  must  be  tried  not  by  the  country  but 
by  the  record.  But  a  plea  that  the  defendant  is  a  peeress  by  marriage  must 
be  tried  by  the  country,  since  it  involves  a  question  of  fact  extrinsic  of  the 
record  (o). 

Upon  a  plea  of  peerage  under  letters  patent,  they  must  be  produced 
under  the  great  seal  (p).  In  Knowles's  Case,  upon  an  indictment  for  mur- 
der, the  defendant  pleaded  that  his  grandfather  was  created  £arl  of  Ban- 
bury by  letters  patent  under  the  great  seal  of  England,  which  he  produced 
in  court ;  the  Attorney-general  replied,  that  on,  &c.  the  defendant  petitioned 
the  Lords  in  Parliament  to  be  tried  by  his  peers,  and  that  the  Lords  dis- 
allowed his  claim ;  the  defendant  demurred,  and  the  demurrer  was  allowed, 
on  the  ground  that  the  refusal  of  the  Lords  could  not  operate  as  a  judg- 
ment (q). 

If  the  defendant  in  a  criminal  proceeding  plead  a  misnomer,  the  King  may 
reply  that  he  is  known  by  the  one  name  as  well  as  the  other  (r) ;  but  in  an 
appeal  such  a  replication  was  not  allowed  («). 

Upon  a  plea  of  misnomer^  where  the  defendant  avers  that  he  was  baptized 


(0  See  Clay  v.  Langtlcw^  1  M.  &  M. 
C.  46,  mpra. 

(m)  Weleker  y.  Le  PeUetier,  otherwise 
the  plaintiff  will  be  entitled  to  nominal 
damaged  only. 

(n)  i.  tf.  In  case  of  Treason  or  Felony, 
2  Hale,  240.  6  Co.  53.  Countess  qf 
JtutkmePs  Case,  36  H.  6,  46. 

(o)  6  Co.  63.  2  Hale,  240.  See  Star- 
kie's  Crim.  PI.  295. 

(p)  2  SaUc.  609. 

{q)  Jt.  v.  Graham,  4  St  Tr.  410.    See 


the  Earl  qfStrathmore  ▼.  the  Countess  qf 
Strathmore,  2  J.  &  W.  543. 

(r)  2  Hale,  238.  By  the  statate  7  Q.4, 
c.  64,  B.  19,  no  Indictment  or  information 
shall  be  abated  by  reason  of  any  plea  of 
misnomer,  or  want  of  addition,  or  of  Wrong 
addition,  if  the  court  shall  be  satisfied  by 
affidavit  or  otherwise  of  the  truth  of  the 
plea ;  and  it  shall  order  the  indictment  or 
information  to  he  amended,  &c. 

(«)  1  H.  7,  29.  21  £d.  3,47.  2  Hale, 
238. 
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bj  the  name  of  A,  B^  he  miut  give  proof  of  sach  baptism,  although  he  was 
not  bound  so  to  allege  it ;  and  it  is  not  sufficient  to  shew  that  he  has  always 
been  called  and  known  by  that  name  (/).  A  defendant  in  either  a  criminal 
or  ciyil  proceeding  will  in  general  {be  concluded  in  a  new  action,  or  upon  a 
fresh  indictment,  as  to  the  name  or  addition  which  he  has  set  forth  in  his 
former  plea  (u). 
Compe-  If  in  assumpsit  the  defendent  plead  in  abatement  that  the  promise  was 

tency.  made  jointly  with  E,  F,,  the  latter  will  be  a  competent  witness  for  the  plain- 

tiff; for  if  the  plaintiff  were  to  succeed,  although  the  record  would  prevent 
the  plaintiff  from  recoyering  a  second  time  in  a  joint  action,  the  witness 
would  still  be  liable  to  an  action  at  the  suit  of  the  defendant  for  contribu- 
tion (x)  ;  for  the  record  would  not  be  evidence  against  the  latter ;  and  if  the 
plaintiff  were  to  fail,  the  witness,  if  a  partner,  would  still  be  liable  to  be 
sued  by  the  plaintiff  in  an  action  against  himself  and  the  former  defendant, 
and  would  be  ultimately  liable  to  pay  his  own  share.  The  witness,  if  he  be 
a  partner,  is  at  all  events  liable  to  pay  his  own  proportion  of  the  debt(y). 
It  seems,  however,  that  E.  F.  would  not  have  been  a  competent  witness  for 
the  defendant,  in  order  to  prove  that  he  was  a  joint  contractor,  without  a 
release  (2),  where  he  would  be  liable  to  contribute  towards  the  costs  of  the 
action  in  case  the  defendant  failed.  But  a  release  from  the  defendant  would 
at  all  events  make  him  competent,  for  then  he  would  not  be  liable  to  contri- 
bution ;  and  it  would  be  his  interest  that  the  plaintiff  should  recover  against 
the  defendant  alone,  rather  than  that  he  should  fail,  in  which  case  he  might 
still  bring  a  joint  action. 

The  defendant,  upon  an  indictment  for  perjury,  may  prove  in  bar  that  the 
action  in  which  the  evidence  was  given,  on  which  the  puijury  is  assigned, 
had  abated  before  the  trial  of  such  action,  by  the  death  of  a  co-plaintiff  after 
issue  joined,  no  suggestion  having  been  entered  on  the  record  pursuant  to 
the  statute  8  &  0  W.  8,  c.  11,  s.  6(a). 

ABUTTALS.    5ee  TRESPASS. 

ACCEPTANCE.    See  BILL  OF  EXCHANGE. 

ACCESS.    5«c  BASTARDY. 


Principal 
in  Uic  flnt 
degree. 


ACCESSORY. 

It  will  be  convenient  here  to  consider  the  evidence  applicable  to  liotli 
principaU  and  accetaories.  Principals,  in  cases  of  felony,  are  of  two  degrees. 
A  principal  in  the  first  degree  is  the  absolute  perpetrator  of  the  crime,  and 
is  either  actually  present  when  it  is  perpetrated,  or  commits  it  whilst  absent 
by  an  innocent  agent  or  instrument  (b).    A  principal  in  the  second  degree  is 


(0  Weleker  v.  Le  Pelletier,  1  Camp. 
470.  8<>e  Com.  Dig.  Abatbmbnt,  [F.] 
17.  Walden  t.  Holman^  6  Mod.  116;  1 
Halk.  G. 

*(t<)  2  Hale,  248.  See  Crim.  Pleadings, 
2  Ed.  313.  A  plea  of  misnomer  is  no 
longer  allowed  in  a  personal  action.  3  &  4 
W.  4y  c.  42,  s.  11 ;  and  soc  the  provision, 
s.  12,  as  to  tlie  use  of  initials. 

(x)  L(ird  EUenborough  seems  to  have 
been  of  opinion  tliat  in  this  event  the 
witncKn  would  have  been  in  a  worse  sitna- 
tion  tlian  lie  would  have  been  in  had  the 
plaintiiT  failed,  on  account  of  his  liability 


to  contribute  towards  the  costs  of  the 
former  suit. 

(y)  Hudnn  v.  RMn»ony  4  M.  &  S.  475 ; 
and  see  Cottham  v.  Qoldney,  2  Starkie's 
C.  414. 

(2)  Y&ung  V.  SaimeTy  1  Esp.  C.  103; 
and  see  tlie  observations  of  Lord  Ellen- 
borougii,  4  M.  Je  S.  480,  and  of  Bayley,  J. 
lb.  484 ;  and  see  Goodaere  v.  Breame^ 
Peake*8  C.  174 ;  and  BiH  v.  Hood^  1  Esp. 
C.  20;  and  see  also  tit.  Interest  of 
Witness,  and  Partner. 

(a)  B,  v.  Cohen^  1  Starkie*s  C.  511. 

(6)  Hale,  015,  G16.    2  Haw.  c.  29,  s.  11. 


ACCB980RY.  O 

one  who  16  present,  aiding  and  abetting  the  fact  to  be  done  (c).  An  accessory 
brfore  the  fact  is  he,  that  being  absent  at  the  time  of  the  felony  committedi 
doth  yet  procure,  counsel,  or  abet  another  to  commit  a  felony  (d).  A  man 
may  therefore  be  convicted  as  a  principal  in  the  first  degree,  upon  evidence 
that  he  committed  the  fact  when  absent,  without  the  more  immediate  inter- 
vention of  any  guilty  agent.  As  where  A,  persuades  B»  to  drink  poison,  by 
recommending  it  as  a  medicine  (e);  or  where  he  sends  the  poison  by  a  third 
person,  ignorant  of  its  quality  (/) ;  or  incites  a  madman  to  destroy  another ; 
or  a  child  to  set  fire  to  a  house  (g).  To  prove  one  to  be  principal  in  the  Pnnciptdia 
second  degree,  it  must  be  shown yir«/,  that  he  was  present  when  the  oifence  J>e  second 
was  committed.  But  it  is  not  necessary  to  shew  that  he  was  actually  stand-  p  f  li^  i. 
ing  by,  within  sight  or  hearing  of  the  fact ;  it  is  sufficient  if  he  was  near  he  was 
enough  to  lend  his  assistance  in  any  manner  to  the  commission  of  the  oifence.  present. 
As  where  one  commits  a  robbery  or  murder,  and  another  keeps  watch  or 
gnaid  at  some  convenient  distance  (h).  So  if  several  set  out  together,  or  in 
small  parties,  upon  one  common  design,  whether  of  murder  or  felony,  or  for 
any  other  unlawfiil  purpose,  and  each  takes  the  part  assigned  to  him,  some 
to  commit  the  ^t,  they  are  all,  in  contemplation  of  .law,  present  when  the 
&ct  is  committed  (t).  So,  if  several  come  to  commit  a  burglary,  and  some 
enter,  and  the  rest  watch,  all  are  principals  (A).  So,  where  a  constable's 
assistant  attempted  to  apprehend  a  number  of  persons  in  a  house,  under  a 
warrant  for  a  riot  and  battery,  and  fourteen  of  the  rioters  issued  from  the 
house  and  killed  the  constable's  assistant,  it  was  held  that  those  within  the 
house,  if  they  abetted  and  counselled  the  riot,  were,  in  law,  present^  aiding 
and  assisting,  as  well  as  those  who  issued  out  and  actually  committed  the 
assault  five  roods  from  the  house  (/).  And,  in  general^  if  a  party  be  suffi- 
ciently near  to  encourage  the  principal  in  the  first  degree  with  the  expecta- 
tion of  immediate  help  or  assistance  in  the  execution  of  felony,  he  is  in  point 
oi  law  present.  Lord  Dacre  and  others  (m)  came  to  steal  deer  in  the  park 
of  Mr.  Pelham ;  Ray  den,  one  of  the  company,  killed  the  keeper  in  the  park, 
the  Lord  Dacre  and  the  rest  of  the  company  being  in  other  parts  of  the 
park ;  and  it  was  held  that  it  was  murder  in  them  all,  and  they  died  for  it. 
So  if  A.  and  B.  be  present,  aud  consenting  to  a  robbery  or  burglary,  though 
though  A.  only  actually  commits  the  robbery,  or  actually  breaks  and  enters 
the  house,  and  B.  be  watching  at  another  place  near,  or  be  about  a  robbery 


(e)  Hale,  P.  C.  616.  Formerly  he  who 
stmck  alone  was  principal,  and  those  who 
irere  present,  aiding  and  assisting,  were 
accessories,  who  could  not  be  convicted 
before  the  attainder  of  the  principal; 
I  Hale,  P.  C.  437.  40  Ass.  25.  40  E.  3. 
Bat  it  has  been  long  settled,  that  all  pre- 
sent, aiding  and  abetting,  are  principals; 
1  Hale,  P.  C.  437.  Plow.  97.  Whether 
a  person  is  guilty  as  a  principal  in  the 
first  or  second  degree,  is  a  question  of  law, 
R.  Y.  Royee,  2  Burr.  2076.  If  several 
persons  combine  to  forge  an  instrument, 
and  each  separately  executes  a  part,  all  are 
principals,  though  they  are  not  together 
when  the  work  is  completed.  R.  v.  Bingley 
and  ciher9f  1  Russ.  k,  H.  446. 

{d)  1  Hale,  P.  C.  616.  Lord  Coke,  in 
his  reading  on  the  Statute  West.  1 ,  c.  14, 
says;  the  word  aid  comprehends  all  per- 
sons coanselling,  abettbig,  plotting,  assent- 
ing, consenting  and  encouraging  to  do  the 


act,  and  who  are  not  present  when  the  act 
is  done ;  for  if  present,  they  are  principals  \ 
2  Inst  182. 

(e)  4  Co.  44.    2  Inst.  183. 

(/)  9  Co.  81.     Kelynge,  52,  53. 

{g)  Ann  Courte^a  Case^  Foster,  349. 

{h)  Foster,  350.  1  Hale,  637.  If  two 
steal  in  a  shop  whilst  a  third  remains  on 
the  outside  to  watch  and  co-operate,  he 
is  guilty  as  a  principal  R.  y.  Qogerly 
and  other9,  1  Russ.  &  R.  343.  In  the 
case  of  12.  y.  Davit  and  Hallf  cited  below, 
though  the  jury  found  that  the  prisoner 
Hall  was  near  and  ready  to  lend  assistance, 
yet  the  evidence  seems  to  haye  been  insuffi- 
cient to  warrant  the  finding. 

(i)  Foster,  360.  353.  1  Haw.  c.  38. 
1  Hale,  P.  C.  439.    Kel.  111. 

{k)  Foster,  350.    1  Hale,  P.  C.  439. 

(/)  1  Hale,  P.  C.  462. 

(m)  1  Hale,  439.  443.  245.    Fost.  351 
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ACCESSORY. 


hard  by,  which  he  effects  not,  both  are  robbers  and  burglars  (n).  Where 
Hyde  and  A,y  B.,  C,  and  D.  rode  out  to  rob,  but  at  Hounslow  D,  parted  from 
the  company,  and  rode  away  to  Colbrook,  and  A,j  B,  and  C.  rode  towards 
Egham,  and  about  three  miles  firom  Hounslow,  Hyde^  A,  and  B.  assaulted  a 
man  ;  but  before  he  was  robbed,  C.  seeing  another  man  coming  at  a  distance, 
before  the  assault,  rode  up  to  him  about  a  bow-shot,  or  more,  from  the  rest, 
intending  either  to  rob  him,  or  to  prevent  his  coming  to  assist ;  and  in  his 
absence,  Hydcy  A,  and  B.  robbed  the  first  man  of  divers  silk  stockings,  and 
then  rode  back  to  C,  and  they  all  went  to  London,  and  there  divided  the 
spoil ;  it  was  ruled  (according  to  Lord  Hale)  upon  good  advice, ^«f,  that2>. 
was  not  guilty  of  the  robbery,  though  he  rode  out  with  them  upon  the  same 
design,  because  he  left  them  at  Hounslow,  and  fell  not  in  with  them ;  it  may 
be  he  repented  of  the  design,  at  least  he  pursued  it  not.  Secondly^  that  C,y 
though  he  was  not  actually  present  at  the  robbery,  nor  at  the  assault,  but 
rode  back  to  secure  his  company,  was  guilty  as  well  as  Hyde  and  the  two 
others  (o).  It  is  otherwise  where  the  party  is  not  sufficiently  near  to  render 
assistance  to  the  principal  felons.  Where  three  prisoners  were  charged  with 
feloniously  uttering  a  forged  note,  &c.,  and  it  appeared  that  one  of  the  pri- 
soners offered  the  note  in  payment  at  Gosport,  the  other  prisoners  being 
then  waiting  at  Portsmouth  for  his  return :  the  whole  being  in  consequence 
of  a  previously  concerted  plan,  the  Judges  (after  conviction)  held,  that  the 
two  latter  prisoners  were  entitled  to  their  acquittal,  since  they  were  not 
present  when  the  felony  was  committed  (p). 

In  the  case  of  the  King  v.  Stewart  and  Biehans  {q\  it  appeared  that  the 
two  prisoners  had  previously  agreed  to  sell  forged  notes  to  James  Piatt,  a 
witness  upon  the  trial,  and  that  the  price  had  been  paid.  That  after  the 
witness  had  been  at  the  house  of  the  prisoners  for  the  purpose  of  receiving 
the  notes,  Stewart  and  the  witness  went  to  a  public-house,  and  that  after- 
wards Dickons  came  and  beckoned  them  out ;  Stewart  then  said  to  the  wit- 
ness, '*  You  see  Ann  there,  whom  you  have  seen  at  our  house ;  she  will  deliver 
the  goods  to  jou ;  I  wish  you  good  luck."  Dickons,  the  woman  pointed  out 
by  the  prisoner  Stewart,  within  three  minutes  afterwards  delivered  the 
forged  notes  to  the  witness,  and  the  witness  did  not  know  whether  the  pri- 
soners were  or  were  not  in  sight  when  the  notes  were  so  delivered,  nor 
which  way  they  went.  The  jury  found  the  prisoners  guilty,  and  stated  (the 
question  being  left  to  them  by  the  learned  Judge),  that  the  delivery  of  the 
notes  by  Dickons  was  in  completion  of  the  agreement  made  by  the  prisoners, 
and  on  their  account,  and  not  her  own.  Execution  was  respited,  in  order 
that  the  opinion  of  the  Judges  might  be  taken  upon  the  question ;  and  all 
the  Judges  recommended  that  a  pardon  should  be  applied  for  in  respect  of 
the  particular  offence  (r). 


(n)  1  Hale,  P.  C.  537  1  And.  116, 
&e. ;  differently  reported,  Post.  364.    Bee 

tit  BUROLART. — RaPB. 

(o)  1  Hole,  537. 

(p)  R.  V.  Soarei,  and  two  others,  2  East, 
P.  C.  974;  and  see  R.  v.  Badtioek  and 
others,  1  Russ.  &  R.  249 ;  R.  v»  Kelly,  lb. 
4S1 ;  JR.  y.  Morris,  lb.  270.  In  the  case 
ofR.  T.  Davit  ^BaU,  1  Rass.  &,  R.  115, 
the  two  prisoners  came  to  a  town  with  in- 
tent to  utter  a  fofged  note ;  they  left  the 
inn  where  they  hod  put  up  together; 
DeyIs  went  into  a  shop  and  uttered  the 


note,  and  Hall  joined  him  near  the  place, 
about  fifteen  or  twenty  minutes  afterwards. 
The  jury  found  that  Hall  was  at  the  time 
of  the  uttering  sufficiently  near  and  ready 
to  render  assistance,  and  found  both 
guilty;  but  the  Judges  afterwards  held 
the  conviction  of  Hall  to  be  improper. 

(q)  Coram  Garrow,  B.,  Warwick  Lent 
Assiz.  1818,  and  afterwards  before  the 
Judges,  MSS.  C. 

(r)  See  also  R,  v.  Else,  1  R.  &  R. 
142. 


ACCESSORY.  7 

It  must  be  fikevrn,  secandlt/y  that  he  was  aiding/  mid  abetting  {i);  which  Thatheiras 
words  seem  to  include  every  species  of  assistance  which  one  present  can  aiding  and 
give,  either  in  act,  or  by  his  assent,  and  by  his  encouragement  or  readiness  *  ^' 
to  further  the  general  purpose  {t).  For  if  any  one  comes  for  an  unlawful 
purpose,  although  he  does  not  act,  he  is  a  principal  (u).  It  is  not  necessary 
to  show  that  one,  indicted  as  a  principal,  was  present  during  the  whole  of 
the  transaction;  it  seems  to  be  sufficient  to  show  him  to  be  present  aiding 
and  abetting  when  the  offence  was  consummated,  although  he  was  not  pre- 
sent at  the  inception.  Where  the  servants  oi  A,  feloniously  removed  goods 
in  il.'s  warehouse,  and  B,  several  hours  afterwards  assisted  them  in  remov- 
ing the  goodsyhnn  the  warehouse,  it  was  held  that  B,  was  a  principal,  since 
it  was  a  contiBuing  transaction  (or).  So,  where  the  servants  of  Dyer,  who 
was  the  owner  of  a  boat  (and  had  been  employed  to  convey  on  shore  a  quan- 
tity of  barilla),  without  the  privity  of  Dyer,  separated  part  of  the  barilla 
from  the  rest,  and  conveyed  it  to  another  part  of  the  boat,  and  concealed  it 
under  some  rope,  and  Dyer  afterwards  assisted  the  others  in  conveying  the 
part  so  separated  from  the  boat ;  it  was  held,  upon  the  same  ground,  that 
Dyer  was  a  principal  (y). 

Principals,  whether  in  the  first  or  second  degree,  are  usually  charged  as 
being  feloniously  present,  aiding  and  abetting  (z) ;  since  where  a  statute 
creates  a  new  felony,  or  takes  away  the  benefit  of  clergy  from  those  guilty 
of  an  existing  felony,  under  particular  circumstances,  the  offence  partakes 
of  all  the  incidents  to  a  felony  at  common  law,  and  all  present  aiding  and 
abetting  are  principals,  and  may  be  charged  as  such  (a).  But  where  the 
statute  by  its  description  includes  that  party  only  who  does  the  very  act, 
one  who  is  principal  in  the  second  degree  only  ought  to  be  acquitted 
either  of  the  offence  generally,  or  of  so  much  as  the  particular  statute  is 
applicable  to. 

The  allegation,  that  the  prisoner  was  aiding  and  edfeiting,  implies  an  eissent 
to  the  principal  act.  This  assent  must  be  proved  either  by  some  act  directly 
done  in  furtherance  of  the  commission  of  the  crime,  which  manifests  the 
assent  of  the  prisoner,  as  by  his  keeping  watch  whilst  others  in  his  presence 
break  ox>en  a  house,  or  by  evidence  that  he  was  associated  with  the  rest  in 
the  prosecution  of  one  common  illegal  object,  in  the  execution  and  further- 
ance of  which  the  principal  crime  was  committed.  If  ^4.  be  present  when  a 
murder  is  committed,  and  takes  no  part  in  it,  nor  endeavours  to  prevent  it, 
and  neither  apprehends  the  murderer,  nor  levies  hue  and  cry  after  him,  and 
the  matter  be  done  in  private,  the  circumstances  would,  it  seems,  be  evidence 
to  a  jury,  of  consent  and  concurrence  on  his  part  (6).    But  here  the  privacy 


(j)  See  Lord  Coke's  exposition  of  the 
v<nrd  aid,  2  lost.  218,  uid  tupra,  6 ;  see 
also  Foster,  954;  and  Minshew,  Cowel, 
Skinner,  Spefanan,  and  Dufresne,  on  the 
meaning  of  the  word  abet ;  from  which  it 
appears  that  instigation  alone,  withonC 
force,  is  the  sense  of  the  word. 

(f)  Post.  350.    2  Haw.  c.47. 

(«)  1  Hale,  P.C.  374.  443. 

(x)  JR.  V.  Atioell  and  othert,  East,  P.C. 
706.  But  where  several  broke  open  a 
warehonse  and  stole  a  quantity  of  butter, 
and  carried  it  along  the  street  thirty  yards, 
and  then  the  prisoner  joined  them,  and 
being  apprized  of  the  felony,  assisted  in 
vending  the  goods;  it  was  held  that  he 


was  but  an  accessory.  B,  v.  King,  Rnss. 
&  R.  332.     B.  7.  M'Makim  ^  Smith,  lb. 

(y)  B.  V.  Byer  and Disting,  East,  P.C. 
767,  per  Graham,  B.  and  Le  Blanc,  J. 

(z)  Where  aiders  and  abettors  arc  men- 
tioned expressly  in  the  statute,  the  general 
allegation  appears  to  be  sufficient;  see 
Crim.  Pleadings,  second  edition,  82,  S3. 
86. 

(a)  See  the  Coalheaver's  case,  JiCach, 
76.  Staundf.  44.  3  Inst  45.  1  Hnle, 
P.C. 613.  Post.  354.  B.Y.  Midwinter^ 
Sims,  Leach,  C.C.L.  3d  edit.  78.  Burr. 
2075. 

(b)  Foster,  Disc. 3,8. 5. 

b4 


ACCBS80RY. 


Evidence 
against  an 
accessory 
before  the 
fact. 


and  secrecy  with  which  the  fact  was  accompanied  would  be  a  strong  circum- 
stance ;  for  if  the  homicide  had  been  openly  committed  before  witnesses,  as 
it  frequently  is,  where  it  amounts  in  construction  of  law  to  murder,  although 
^.'s  conduct  might  be  criminal,  it  would  not  render  him  either  principal  or 
acce8Sory(c).  But  in  case  the  murder  had  been  committed  in  prosecution  of 
an  unlawful  design,  proof  that  A.  came  to  assist  and  carry  that  designinto  exe- 
cution, would  be  evidence  to  conyict  him  as  a  principal  in  the  second  degTee(d) ; 
for  in  such  case  the  person  giving  the  blow  is  no  more  than  the  instrument  by 
which  all  strike.  In  such  case,  however,  it  would  be  essential  to  prove  that  the 
murder  was  committed  in  the  prosecution  of  some  specific  unlawful  design 
in  which  the  prisoner  had  engaged  (e) ;  for  if  the  death  resulted  from  the 
particular  malice  of  the  individual  who  inflicted  the  blow  and  who  took  the 
opportunity  to  revenge  himself,  the  others,  who  were  assembled  for  a  different 
puq)08e,  would  not  be  involved  in  his  guilt.  Three  soldiers  went  to  rob  an  or- 
chard, two  got  up  a  pear-tree,  the  third  watched  with  a  drawn  sword,  and  killed 
the  son  of  the  owner,  who  had  collared  him ;  and  it  was  held,  that  the  latter 
was  guilty  of  murder,  but  that  the  two  others  were  innocent,  because  they 
came  to  commit  a  small  inconsiderable  trespass,  and  the  man  was  killed  upon 
a  sudden  affray  without  their  knowledge.  But  Holt,  C.  J.  said  that  it  would 
have  been  otherwise,  ''if  they  had  all  come  thither  with  a  general  resolution 
against  all  opposers,"  which  would  have  proved  that  the  murder  was  com- 
mitted in  prosecution  of  their  original  purpose  (/*).  So  where  A.  beat  a 
constable  in  execution  of  his  office,  and  being  parted  from  him  desisted,  and 
B,y  a  friend  of  A,,  rushed  in  and  killed  the  constable,  A.  not  having  been 
engaged  after  they  were  parted,  it  was  held  to  be  murder  in  B.,  but  that  A. 
was  innocent,  since  there  was  no  previous  agreement  to  obstruct  the  constable 
in  the  execution  of  his  office  (^).  A  general  resolution  against  all  opposers, 
which  can  be  proved  either  to  have  been  expressly  entered  into,  or  which  can 
be  inferred  from  circumstances,  as  from  the  number,  arms,  or  behaviour  of 
the  parties  at  or  before  the  scene  of  action,  is  strong  evidence  in  cases  of 
this  nature  (A),  and  shews,  when  substantiated,  that  every  one  present,  in  the 
eye  of  the  law,  when  the  offence  is  committed^  is  guilty  as  a  principal  (t). 
Where,  however,  A,,  B,  and  C  set  out  with  intent  to  rob  on  the  highway,  and 
A,  and  B.  upon  the  same  day  commit  a  robbery,  C  may  show  in  defence  that 
he  had  previously  abandoned  the  design,  and  separated  himself  from  the  party, 
and  that  there  was  not,  when  the  offence  was  committed,  any  engagement  or 
reasonable  expectation  of  mutual  support  and  defence  to  affect  him  (k).  So  if 
several  set  out  to  commit  a  felony,  but  being  alarmed,  run  different  ways,  and 
one  to  avoid  capture,  maims  his  pursuer,  the  rest  are  not  principals  (2). 

An  accessory  before  the  fact  may  be  tried  either  after  the  conviction  of 
the  principal  felon  cr  at  the  same  time  with  him,  or  may  be  indicted  and 
convicted  of  a  substantive  felony,  whether  the  principal  felon  has  or  has  not 


(e)  Dalt.395.   Staundf.  40.    Post.  Disc. 

(d)  Post.  Disc.  3,  s.  6.    Kel.  1 16. 

\e)  Post  Disc.  3,  s.  7. 

(/)  Ibid. 

{g)  Per  Holt  and  Rokeby,  J«.  Hertford 
A8».  Post  Disc.  3,  8.  7 ;  see  also  Plum" 
t4ier*»  Owe,  lb. 

( h )  Post.  Di»c.  3,  8. 8. 

(i)  The  cases  of  liord  Dacre  and  Pud- 
teyy  cited  above,  were  decided  on  the  sumo 
principle ;  the  offences  of  which  they  stood 


charged  were  committed  far  out  of  their 
sight  asd  hearing,  yet  both  were  holden 
to  be  present,  it  was  sufficient  that  at 
the  instant  the  offences  were  committed  by 
some  of  the  same  party,  and  upon  the 
same  pursuit,  and  under  the  same  engage- 
ment and  expectation  of.  mutual  defence 
with  those  who  di<l  thu  fact.     Post.  354. 

(A)  Post.  Disc.  3,  8.  8. 

(/)  R.  V.  White  and  another,  Russell 
k,  Ry.  9. 
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been  pTevioiisly  conTicted  (m).  If  the  principal  has  been  previonsly  conTieted, 
the  oonTiction  may  be  proved  by  the  record  properly  authenticated  (n),  which 
will  be  prkttdfade  evidence  to  prove  the  guilt  of  the  principal  (a),  -whether 
the  indictment  allege  the  guilt  of  the  principal  expressly  {p)y  or,  as  is  the 
more  usual  course,  recites  the  record  of  conviction  {q)»  In  either  case  the 
prisoner  mayinnst  on  every  matter  both  of  fact  and  of  law  to  controvert  the 
guilt  of  the  principal (r)y  for  the  accessory  is  considered  as  partieeps  in  Ute{8). 
As  against  an  accessory  before  the  fact,  the  general  allegation  must  next  be 
proved,  that  he  did  feloniously  and  maliciously  incite,  move,  procure,  aid, 
abet,  counsel,  hire,  and  command  the  principal  to  commit  the  felony  (/). 
Proof  sufficient  to  satisfy  this  allegation  imports  evidence  of  the  knowledge 
and  assent  of  the  prisoner  to  the  commission  of  the  felony,  that  he  at  least 
instigated  and  incited  the  principal  to  commit  the  crime.  With  respect  to 
the  measure  of  the  incitement  and  force  of  persuasion  used,  no  rule  is  laid 
down ;  that  it  was  sufficient  to  effectuate  the  evil  purpose  is  proved  by  the 
result.  In  principle,  it  seems  that  any  degree  of  direct  incitement  with  the 
actual  intent  to  procure  the  consummation  of  the  illegal  object,  is  sufficient 
to  cQustitute  the  guilt  of  the  accessory ;  and  therefore  that  it  is  unnecessary 
to  show  that  the  crime  was  effected  in  consequence  of  such  incitement,  and 
that  it  would  be  no  defence  to  show  that  the  offence  would  have  been  com« 
mitted  although  the  incitement  had  never  taken  place  (u). 

In  cases  where  there  is  a  variance  between  the  crime  which  the  accessory 
has  advised  and  that  which  the  principal  has  perpetrated,  those  criteria  must 
be  resorted  to  which  are  elearly  stated  by  Sir  M.  Foster;  viz. "  Did  the  prin- 
cipal commit  the  felony  he  standeth  charged  with  under  the  influence  of  the 
flagitious  advice,  and  was  the  event  in  the  ordinary  course  of  things  a  probable 
consequence  of  that  felony?  Or  did  he,  following  the  suggestions  of  his 
own  wicked  heart,  wilfully  and  knowingly  commit  a  felony  of  another  kind, 
or  on  a  different  subject  (x)  V 

A  wife  may  be  convicted  as  a  principal  felon  in  uttering  a  forged  certificate  ^Tife. 
for  receiving  prise  money,  although  she  acted  in  pursuance  of  her  husband's 
direction ;  and  the  husband  may  be  convicted  as  an  accessory  before  the 
fact(^). 

Against  an  accessory  after  the  fact,  after  proof  of  the  principal  felony.  Accessory 
either  by  the  record  of  the  conviction  of  the  principal  felon  or  by  evidence  (z),  *f*^  *bc 
it  must  be  proved,  that  he,  knowing  the  felony  to  have  been  committed, 
received,  relieved,  comforted  or  assisted  the  felon  (a),  or  received  the  stolen 
goods  (6).    It  seems  once  to  have  been  held,  that  the  knowledge  of  the 

(m)  By  thest.7&8G.4,  c.29,  S.64.  (x)  Foster,  Disc. 372.    Thns if ^. conn- 

(n)  6^  tit.  Record.  sel  B.  to  bum  the  house  of  C,  and  B, 

(o)  See  tit.  JuDGHBinrs,  for  the  reason,  knowing  the  house  of  C,  spares  it,  and 

(p)  As  in  Lord  Sanehar'g  Case,  9  Co.  bums  the  house  of  2>.,  A,  is  not  aocessory 

114.     See  Starkie's  Cr.  PL  2d  edit.  140.  to  this  felony. 

(9)  See  Post.  Disc  3,  c  2,  s.  3.  (y)  B,  y.  Morrii,  2  Leach,  696;  Buss, 

rr)  See  the  reason,  tit.  JuBGSCBNTe.  dc  K.  270;  end  see  B,  v.  Hughes,  cor. 

(#)  Post.  366.  Thompson,  B.   Lancr.   Lent   Ass.   1813. 

(f )  See  Crim.  Pleadhigs,  130.  Russell,  1478.     See  tit.  HuasAZf  D  and 

(«)  According  to  Lord  Coke,  to  eausef  Wipb. 

is  to  procure  or  counsel  one  to  forge ;  to  (z)  The  receiver  of  stolen  property  may 

ttstenif  is  to  agree  afterwards  to  the  pro-  be  tried  either  as  an  accessory  after  the 

cmement  or  counsel  of  another ;  to  oon^  fact,  or  as  a  substantive  felon,  7  &  8  Q.  4, 

semi,  is  to  agree  at  the  time  of  the  pro-  c.  29,  s.  64. 

caiement,  or  counsel,  and  be  in  law  is  a  (a)  1  Hale,  P.  C.  618. 

proeoier ;  3  Inst.  169.   But  an  assent  after  (b)  Under  the  stat.  7  &  8  O.  4,  c.  29, 

the  fiict  committed  makes  not  the  party  s.  64.— See  Labciitt. 
iting  a  iHrincipal,  1  Hale,  684. 
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Variance. 


Compe* 
tency. 


accessory  was  to  be  inferred  from  the  attainder  of  the  principal  in  the  same 
county  (e),  because  every  one  is  bound  to  take  notice  of  an  attainder  in  the 
same  county ;  but  this  notion  appears  to  have  exploded  (<i). 

If  il.  be  charged  as  principal  in  the  first  degree,  and  B,  as  aiding  and  abet- 
ting, the  indictment  will  be  supported  by  evidence  that  jB.  struck  the  blow,  and 
that il.  was  present  aiding  and  abetting (e);  and  in  such  case,  B,  maybe  con- 
victed although  A.  is  acquitted (/).  If  A.  be  indicted  as  accessory  to  B, 
and  C,  he  maybe  convicted  on  evidence  that  he  was  accessory  to  C  only  (g). 
It  has  been  sai(l,  that  it  was  otherwise  in  case  of  an  appeal  (h) ;  yet  there 
seems  to  have  been  no  difference  in  the  two  cases  as  to  the  rules  of  evidence. 
One  indicted  as  a  principal  cannot  be  found  guilty  on  evidence  showing  that 
he  was  an  accessory  before  the  fact(t).  Wherever  a  variance  is  material  as 
to  the  principal,  it  is  material  and  available  to  the  acce8Sory(  A) ;  and  vice  versA, 
where  a  variance  is  immaterial  to  the  principal,  it  is  immaterial  to  the 
accessory  (/). 

ACCOMPLICE- 

It  seems  to  be  an  universal  rule,  that  a  particeps  crindnii  may  be  examined 
as  a  witness  in  both  civil  and  criminal  cases,  notwithstanding  the  immorality 
or  illegality  of  his  conduct,  provided  he  has  not  been  convicted  of  any  crime 
that  incapacitates  him  (m). 

In  civil  actions  it  was  formerly  held  that  a  witness  could  not  be  ad- 
mitted to  allege  his  own  turpitude,  or  to  disprove  an  instrument  to  which 
he  was  a  party  or  witness  (n) ;  but  the  rule  is  now  exploded  (o),  for  it  is 
calculated  to  conceal  the  truth.  The  subscribing  witnesses  to  a  will  have, 
in  several  instances,  been  allowed  to  give  evidence  to  impeach  the  will  (p) ; 
and  the  same  rule  applies  where  the  instrument  is  of  a  negotiable  nature  (q). 

A  clerk  having  embezzled  his  master's  property  laid  it  out  in  illegal 
insurances,  and  he  was  held  to  be  a  competent  witness  for  the  master 
against  the  insurer  (r).  So  a  man  who  has  pretended  to  convey  lands  to 
another  is  a  competent  witness  to  prove  that  he  had  no  title  («).  A  co- 
assigpior  of  a  ship  may  prove  that  he  had  no  interost  in  the  vessel  (t). 
Parents  may  give  evidence  to  bastardize  their  issue  (u). 


(e)  Stanndf.  96.    8  E  4.  f.  3. 

(d)  3  P.  Wms.  404. 

(e)  9  00.67.  Ibid.  118,  b.  4  Co.  42. 
3  Inst  148.  2  Hale,  P.  C.  292.  1  Plow. 
28.  B,  V.  WaUit,  1  Salk.  334.  R.  v.  Ben- 
Jon,  3  Mod.  121.  1  Lord  Baymond,  21. 
Bong.  20. 

(/)  B.  V.  WaOit,  1  Salk.  334. 

(^)  9  Co.  119.  2  Hale,  P.  C.  292. 
2  Haw.  c.  46,  sec  196. 

(A)  2  Inst.  183. 

(t)  2  Haw.  c.  26,  s.  178,  a 

(k)  2  Haw.  c.  46,  s.  194.  Sanun.  205. 
2  Hale,  P.O.  292. 

(0  2  Haw.  0.46.  B,  v.  MacaUyy  9  Co. 
65.    Cro.J.279.    2  Hale,  P.  C.  292. 

(m)  See  tit  Inpahous  Wititbss. 

(n)  4  Inst  279.  Str.  1148.  Salk.  461. 
689.  3  St  Tr.  427.  Burr.  1255.  1  T.  R. 
296.  3T.R.21.27.  This  was  in  conform- 
ity with  the  maxim  of  civil  law,  <'  Nemo 
aUegam  turpitudinem  mam  ett  audir 
en£u/*  In  the  case  of  Jcrdaine  v.  Laih" 
brookef  7  T.  R.  601,  Lawrence,  J.  ob- 
senred,  "  persons  are  continually  allowed 
to  allege  their  own  turpitude,  as  in  cases 


of  simony,  compounding  felony,  sale  of 
offices,  &c.;  and  possibly  that  maxim  may 
in  our  law  be  confined  to  the  cases  of 
plaintiffs  making  demands  ex  turpi  caut&y 
and  to  cases  of  defence  in  which  innocent 
persons  may  be  prgndioed.** 

(o)6T.B.679.    7T.  B.601. 

(p)  XoiM  V.  JoSi^tf,  1  Bl.  R.  365.  7  T. 
R.604. 

(q)  7T.R.64. 

(r)  Claris  T.Shee,  Cowp.  197. 

(«)  Title  V.  Gret>et,  Lord  Raym.  1008. 

(/)  Anon,  cited  1  T.  R.  301.  So  a 
witness  may  be  called  to  prove  that  the 
defendant  had  been  registei^  as  the  part- 
owner  of  a  ship,  on  the  oath  of  the  wit- 
ness, without  his  privity  or  consent,  Band^ 
V.  Thomat,  6  M.  &  S.  224.  And  where 
a  woman  had  deposed  on  oath,  at  the 
instance  of  the  defendant,  that  the  pro- 
secutor was  the  fitther  of  her  bastard 
child,  it  was  held  that  she  was  a  compe- 
tent witness  to  prove  that  the  defendant 
was  the  father.     B,  v.  Teal,  1 1  East,  309. 

(u)  See  the  cnaen  tit.  Bastakdy  ;  but 
Mu  also  Jt  y.Boek,  1  Wils.  340. 
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In  tho  case  of  Walton  t.  Shelley  (x),  it  was  held  that  the  indonee  of  a 
promissory  note  was  not  competent  to  prove  that  it  was  tainted  with  usury 
in  its  creation ;  but  in  the  latter  case  of  Jordaine  ▼.  Laskbrooke  (y)  it  was  , 
denied  that  the  former  decision  was  warranted  by  the  prerious  cases ;  and 
it  was  held,  that  a  party  to  a  bill  of  exchange  was  competent  to  prove  it  to 
hftve  been  void  in  its  creation  (z).  So  in  an  action  for  bribery  the  person 
bribed  is  a  competent  witness,  although  by  the  statute  (a)  the  party  who 
discoTcrs  the  bribery  of  another  is  exempted  from  an  action,  and  the  witness 
intends  to  avail  himself  of  this  exemption  by  way  of  defence  to  an  action 
pending  against  himself  for  bribery  committed  at  the  same  election  (6).  No 
one,  however,  can  be  a  witness  for  another  whilst  he  is  a  party  to  the  record. 
But  a  co-defendant  may  be  rendered  competent  by  entering  a  nolle 
protequi  (e) ;  and  if  there  be  no  evidence  to  charge  one  co-defendant  in 
trespass,  he  may  be  acquitted  under  the  direction  of  the  court,  and  give  evi- 
dence in  the  cause. 

In  criminal  cases  it  is  perfectly  clear  that  an  accomplice  is  a  competent  iq  criminal 
witness,  previous  to  his  conviction  of  a  crime  which  takes  away  competency,  proceed- 
in  all  cases,  whether  of  treason  (i/),  felony  (e),  or  mere  misdemeanor  (/);  ^^^* 
the  doctrine  is  founded  on  obvious  grounds  of  policy  (g\  and,  perhaps,  of 
necessity.    It  is  also  perfectly  settled  that  no  promise  of  pardon,  whether  it 
be  absolute  or  conditional,  will  render  an  accomplice  incompetent  (h).    In 
some  instances  accomplices  are  strictly  entitled  to  pardon.     Such  was 
formerly  the  case  with  approvers,  upon  conviction  of  their  associates  (t). 
The  practice  of  admitting  an  approver  to  appeal  (a  matter  purely  within  the 
discretion  of  the  court)  had  become  obsolete  in  the  time  of  Sir  Matthew 
Hale  (A),  who  observed  that  more  mischief  had  arisen  to  good  men  from 
these  approvements,  upon  false  accusations  by  desperate  villains,  than 
benefit  to  the  public  by  the  discovery  and  conviction  of  real  offenders. 
Since  their  discontinuance,  and  before  their  final  abolition  (/),  the  doctrine 
of  approvements  had  become  more  a  matter  of  curiosity  than  use  (m). 
Although  an  approver  was  sworn  to  the  truth  of  his  appeal  (n),  yet  it  seems 
that  he  was  not  a  competent  witness  upon  the  trial.    For  this  proceeding  Compe- 
have  been  substituted  the  enactments  of  general  statutes,  and  the  reasonable  tency. 
and  equitable  practice  of  admitting  an  accomplice  to  give  evidence  under  a 
conditional  promise  of  pardon,  in  case  he  make  a  fair  and  impartial  dis- 
closure. 


(x)  1  T.  R.  296. 

(y)  7  T.  R.  601. 

(z)  See  Rich  v.  Topping,  Peake's  Gas. 
2i4.     Esp.  117. 

(a)  S0.2,c.24. 

(6)  Suth  Y.  JRawlmffgf  Say.  909.  How- 
<Errf  V.  Sfupley,  4  East,  180.  Edwards  v. 
Bvans,  3  Eas^  431.  Phillips  v.  Fowler, 
day.  889,  290. 

(c)  Man  ▼.  Ward,  2  Atk.  229. 

Id)  B,  Y.  Tonge,  Keb.  17.  1  Hale, 
P.C.303.    7T.R.709. 

(e)  Leach,  C.  C.  L.  133.  R.  ▼.  Dr. 
2>odd,  Leach,  C.  C.  L.  141.  R.  v.  West- 
beer,  Ibid.  12. 

(f)  2  Haw.  c.  46.  R.  v.  CroMS,  12 
Mod.  520,  where  the  thief  was  a  witness 
against  the  receiver.  See  R.  y.  Teal,  11 
East,  309 ;  supra  note  (p). 

(g)  1  Hale,  303. 

(A)  Tongas  Case,  1  Hale,  304.    Layer's 


Case,  10  St.  Tr.  259.  Lord  Hale  seems  to 
haye  been  of  a  different  opinion  in  case 
of  a  pardon  promised  for  witnesses  against 
others,  1  Hale,  304;  2  Hale,  280;  and  hi 
the  case  of  an  approver,  1  Hale,  303. 

(i)  Cowp.  339.  Leach,  C.  C.  L.  140. 
Bat  now  by  the  stat.  69  G.  3,  c.  46,  ap- 
peals by  approvers,  as  well  as  others,  are 
abolished. 

(k)  2  Hale,  226. 

(0  By  the  Stat.  59  G.  3,  c.  46. 

(m)  If  there  were  a  dozen  appellees, 
the  approver  was  bound  to  fight  them  all 
if  they  waged  battle;  Haw.  b.  2,  c.  24, 
8.  24.  2  Hale,  233,  234.  3  Inst.  130. 
Bat  as  he  had  the  power  to  make  Ills  own 
selection,  there  was  room  for  the  exercise 
of  much  discretion. 

(n)  Stanndf.  lib.  2,  e.  56,  p.  145. 
1  Hale,  303 ;  but  sec  Layer^i  Case,  10  St. 
Tr.259. 
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These  statutes,  in  cases  of  coining,  robbery,  burglary,  housebreaking,  and 
horse-stealing  (o),  enact,  that  if  an  offender  being  out  of  prison  shall  discover 
two  or  more  persons  who  have  committed  the  like  offences,  he  shall  be  entitled 
to  a  pardon  of  the  offences  respectiyely  specified  in  those  statutes  (p). 

These  statutes,  and  also  others  which  protect  an  offending  party  who  dis- 
ooyers  another  offender,  seem  to  make  the  latter  a  competent  witness  by 
legislative  declaration ;  for  if  he  were  not  to  be  a  competent  witness,  the  pro- 
visions of  the  statutes  would  be  almost  nugatory  and  useless  ;  it  would  be 
holding  out  an  inducement  to  offenders  to  make  a  discovery,  and  when 
made,  they  would  be  precluded  from  the  benefit  of  it(^). 

In  present  practice,  where  accomplices  make  a  full  and  fiiir  confession  of 
the  whole  truth,  and  are  in  consequence  admitted  to  give  evidence  for  the 
crown,  if  they  afterwards  give  their  testimony  fairly  and  openly,  although 
they  are  not  of  right  entitled  to  pardon,  the  usage,  lenity,  and  practice  of 
the  court  is  to  stay  the  prosecution  against  them ;  and  they  have  an  equi- 
table title  to  a  recommendation  to  the  king's  mercy  (r). 

Under  such  circumstances,  there  can  be  no  doubt,  as  to  the  competency  of 
the  accomplice,  upon  any  principle ;  the  condition  is  not  that  he  shall  convict, 
nor  even  that  he  shall  give  evidence  unfavourable  to  any  prisoner,  but  that 
he  shall  make  a  fair  disclosure  of  what  he  knows.  The  credit  to  be  given  to 
such  a  witness  is  for  the  consideration  of  the  jury :  the  acknowledged  turpi- 
tude of  the  witness  must  necessarily  stamp  his  testimony  with  suspicion  ;  and 
it  is  to  be  the  more  carefully  watched,  since  such  a  witness  lies  under  a  strong 
temptation  to  substantiate  the  account  which  he  has  already  given,  in  the 
hopes  of  pardon,  and  is  likely  to  suppose  that  his  object  will  be  gained  by 
a  conviction,  and  may  be  frustrated  by  an  acquittal. 

No  accomplice  can  be  examined  against  his  consent,  for  he  is  not  bound  to 
criminate  himself.  Where  he  is  willing  to  gire  evidence,  it  seems  to  be  the 
more  proper  course  not  to  include  him  in  the  indictment  («).  The  practice  is 
(where  the  accomplice  is  in  custody),  for  the  counsel  for  the  prosecution  to 
move  that  the  accomplice  be  allowed  to  go  before  the  grand  jury,  pledging 
his  own  opinion,  after  a  perusal  of  the  facts  of  the  case^  that  his  testimony  is 
essential  {t).    The  admission  of  the  party  as  a  witness,  amounts  to  a  promise 


(o)  Bobbery,  4  W.  &  M.  c.  8,  s.  7. 
Coining,  6  &  7  W.  3,  c.  17,  s.  18.  Boi^ 
glary,  housebreaking,  and  private  stealing, 
10W.3,c.S3,B.6;  repealed  by  the  7  &8 
Geo.  4,  c.  27.  5  Ann.  c.  81,  s.  4.  Uttering 
coonterfeit  money,  15  Geo.  8,  c.  88,  8.  28, 
which  extends  to  stich  offences  only.  Ille- 
gally baying  or  receiving  stolen  lead,  iron, 
or  other  metals,  29  Geo.  2,  c.  30 ;  repealed 
by  the  st.  7  &  8  Geo.  4,  e.  27. 

(p)  See  4  Comm.  330,331. 

(q)  See  Lord  Bllenborough's  observaF- 
tions  in  Heward  v.  Shipley^  4  Bast,  180 ; 
Bush  V.  BawHng,  Say.  289 ;  R.  v.  Boek^ 
loood,  4  St.  Tr.  684-6;  R.  v.  Teasdale, 
3  Esp.  68;  Mead  v.  Robinson^  Willes, 
422 ;  where  it  was  held,  that  the  legLila- 
ture,  by  holding  oat  inducements,  and 
offering  an  indemnity,  intended  to  males 
the  discoverers  legal  witnesses.  And 
PhUijuy,  Fowlery  8  Geo.  2,  cited  Willes, 
485 ;  A.  V.  Luckup^  0  Geo.  2,  B.  R.  MSS. 
cited  Willes,  425,  in  the  note ;  where,  in 
a  prosecution  for  penalties  under  the  stat. 


9  Ann.  c.  14,  s.  9,  the  loser  of  money  at 
cards  was  held  to  be  a  g^ood  witness  to 
prove  the  loss.  So  in  i?.  v.  Johnsony  cited 
ibid.    See  Intbrbstbd  WiTNBes. 

(r)  R,  V.  Ruddy  Leach,  C.  C.  L.  140, 
per  Lord  Mansfield,  Cowp.  339.  And 
see  R,  V.  Lee,  1  Buss.  &  B.  861. 

(«)  1  Hale,  306.  Lord  Hale  there  says, 
the  witness  is  never  indicted,  because  that 
weakens  and  disparages  ids  testimony,  but 
possibly  does  not  wholly  take  away  his 
testimony.  See  8  Hal^,  234.  It  is  said 
that  if  a  defendant  accuse  himself,  he  may 
be  a  witness  against  his  companion.  See 
Sir  Percy  Cretby*t  Cote,  19  J.  1.  Noy^s 
Bep.  154. 

{t)  If,  however,  an  accomplice  be  taken 
before  the  grand  jury  by  means  of  a  sur- 
reptitioos  order,  the  hidictment  will  still 
be  valid.  J2.  v.  Boddy  Leach,  C.  C.  L.  184. 
And  it  seems  to  be  a  general  rule,  that  the 
means  by  which  evidence  was  obtained 
will  be  no  objection  to  the  evidence  itself. 
A  justice  of  the  peace  bos  no  authority  to 
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of  lecommendatioii  to  mercy,  upon  condition  of  his  making  a  full  and  fair 
diBcloflure  of  all  the  circnmstances  of  the  crime. 

An  accomplice,  as  it  seems,  is  a  competent  witness,  and  may  be  examined,  When  in- 
if  he  be  willing,  although  he  is  indicted  along  with  others,  provided  he  be  not  ^^^  ^"'^ 
pat  upon  his  trial  at  the  same  time  with  the  others  (u) ;  for  an  indictment 
against  seyeral,  is  several  as  to  each ;  so  he  is  if  he  has  pleaded  guilty,  or 
been  separately  convicted,  provided  judgment  has  not  been  pronounced  upon 
him  for  an  offence  which  disqualifies  him  (;r).  So  an  accomplice  is  a  compe- 
tent witness  for  his  associates,  as  well  as  against  them,  although  they  be 
severally  indicted  for  the  same  offence  (^),  whether  he  is  convicted  or  not, 
provided  he  be  not  disqualified  by  a  judgment. 

By  a  breach  of  the  condition  the  accomplice  forfeits  his  claim  to  favour, 
and  is  liable  to  be  tried  and  convicted  (z)  upon  his  confession. 

Where  there  is  no  evidence,  or  but  slight  evidence,  against  one  of  the  parties 
upon  his  trial,  the  court  will  sometimes  direct  the  jury  to  give  their  verdict 
as  to  him,  and  upon  their  acquittal  of  him  to  admit  his  testimony  (a). 

With  respect  to  the  force  and  effect  of  such  testimony,  it  must,  from  its   Force  of 
very  nature,  be  regarded  with  great  jealousy  and  suspicion.    It  is  hard  (Lord  ""^^h  testi- 
Uale  observed)  (6)  to  take  away  the  life  of  any  person  upon  the  evidence  of  a  ^^^^' 
parHeepBcrimhm,  unless  there  be  very  considerable  circumstances  which  may 
give  the  greater  credit  to  what  he  swears.    In  strictness  of  law,  indeed,  a 
prisoner  may  be  convicted  on  the  testimony  of  a  single  accomplice  (c) ; 
since,  where  competent  evidence  is  adduced,  it  is  for  the  jury  to  determine 
on  the  effect  of  that  evidence.    In  practice  it  is  usual  to  direct  the  jury  to 
acquit  the  prisoner,  where  the  evidence  of  an  accomplice  stands  uncorrobo- 
rated in  material  circumstances ;  but  this  it  is  said  is  a  matter  resting  en- 
tirely in  the  discretion  of  the  court  (d). 


paidoo  an  offender,  and  to  tell  him  he  shall 
be  a  witness  at  ah  events  against  others. 
R,  V.  Ruddy  Leach,  C.  C.  L.  140;  Gowp. 
331. 

(«)  Qu.  and  see  1  Hale,  305,  supra 
note  («).   See  also  R.  v.  ElliSf  Macnall.  63. 

{x)  X«e  V.  Oofuel,  Cowp.  1. 

(y)  3  Hale,  280,  eites  the  case  of 
BiUmore,  Gray  and  Harbin,  and  Quntton 
T.  jyownty  2  B.  A.  685,  pi.  3.  That  is, 
as  it  seems,  where  they  are  severally  tried 
for  an  offence  several  in  its  nature ;  for  in 
such  ease  it  seems  to  make  no  difference 
whether  they  are  severally  or  jointly  in- 
dieted. 

(z)  In  a  late  instance,  a  prisoner  who 
had  made  a  confession,  after  a  represen- 
tation made  to  him  by  a  constable  in  the 
gaol,  that  his  acoomplices  had  been  taken 
into  custody,  which  was  not  the  fact,  and 
who,  after  having  been  admitted  as  a  wit- 
ness against  Ids  associates  on  a  charge  of 
malicioosly  killing  sheep,  upon  the  trial 
denied  all  knowledge  of  the  subject,  was 
afterwards  tried  ai^  convicted  upon  his 
confession.  R*  v.  Burley,  ear.  Garrow,  B. 
Leieester  Lent  Assises  1818.  And  the 
conviction  was  afterwards  approved  by  all 
the  Judges.    KSS.  C. 

(a)  1  Sid.  837;  Trials  per  Pais,  148. 
Styles  401.  12  Ass.  12.  34.  2  Haw.  c.  46, 
s.€B;  8av.34. 

ib)  I  Hale,  P.  C  305. 

(e)  R»  V.  AHoood,  Leach,  C.  C.  L.  521. 


R.y.  Durham  k  Cttnodery  Leach,  C.  C.  L. 
538.  Lord  Kenyon's  observations  in  Jor- 
dedne  v.  Lashbrookey  7  T.  R.  601 ;  1  Hale, 
P.  C.  803,  804, 305. 

(d)  It  seems  to  be  clearly  settled,  tliat 
a  prisoner  may  be  convicted  on  the  un- 
confirmed testimony  of  an  accomplice. 
But  as  a  rule  of  discretion  and  in  pra6tice. 
It  is  said,  that  he  ought  not  to  be  con- 
victed unless  the  testimony  of  the  ac- 
complice receive  material  confirmation. 
Regarding  the  rule  as  one  of  discretion 
and  not  of  strict  law,  it  can  scarcely  be 
understood  that  it  is  a  rule  which  the  Judge 
may  enforce  or  disregard  at  his  option, 
but  rather  tluit  it  belongs  to  the  court  to 
decide,  under  the  circumstances  of  each 
particular  case,  whether  they  supply  a  ma- 
terial confirmation  of  the  accompUce's  tes- 
timony. Now,  though  circumstances  may 
be  infinitely  varied,  tiie  principle  on  which 
the  rule  is  founded,  and  by  which  it  is  to 
be  applied,  remains  the  same.  The  rule 
Is  devised  for  the  protection  of  the  ac- 
cused. Independently  of  the  rule,  a  jury 
would  not  be  warranted  in  convicting 
upon  the  testimony  of  an  accomplice,  with- 
out being  satisfied  tlut  his  testimony  was 
true.  But  even  assuming  them  to  be  so 
satisfied,  the  rule  intervenes  to  tiie  protec- 
tion of  the  accused,  and  requires  that 
they  shall  not  convict  him  unless  their 
belief  is  at  least  in  part  founded  on  eon- 
siderable  circumstances  (according  to  Lord 
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Hale)  proved  aliunde,  which  coincide  with 
his  testimony,  and  add  credit  to  it.  For 
coincidences  in  testimony  and  circum- 
stances; when  they  consist  in  particulars 
which  were  beyond  the  reach  cf  premedi- 
tation, may  not  only  sanction  but  compel 
belief  in  the  particular  ttatement  made  by 
the  worst  of  men.  But  then  the  question 
arises,  is  any  distinction  to  be  made  as  to 
the  nature  of  the  circumstances  in  respect 
of  which  confirmation  is  required — ^is  it 
sufficient  that  the  accomplice  be  confirmed 
simply  as  to  the  corpus  delicti,  or  are  some 
confirmatory  circumstances  essential  as  to 
the  identity  qfthe  offender?  The  object 
of  requiring  confirmatory  evidence  must 
either  be  to  create  such  a  degree  of  confi- 
dence in  the  sincerity  of  the  accomplice  as 
to  render  bim  generally  credible  even  as 
to  statements  hi  respect  of  which  he  is 
not  confirmed,  or  to  exclude  the  proba^ 
bility  of  his  attempting  to  deceive  in  the 
particular  traneaetion  which  he  details. 
If  the  latter  be  the  true  principle,  some 
confirmation  as  to  the  agency  of  the 
accused  should  seem  to  be  essential ;  for 
where  there  are  no  circumstances  inde- 
pendently of  the  testimony  of  the  accom- 
plice to  implicate  the  accused,  the  con- 
viction must  necessarily  rest  on  the  cre- 
dibility of  the  witness.  From  the  language 
of  the  Judges  on  the  subject,  and  pi^cn- 
larly  that  of  Thomson,  L.  C.  B.  (in  the  case 
of  R.  V.  SwaUow,  cited  below),  it  should 
seem  that  confirmation  as  to  the  circum- 
stances of  the  offence  without  any  as  to 
the  identity  qf  the  qffender  is  sufficient, 
provided  of  course  the  jury  be  induced  to 
give  credit  to  such  a  witness.  The  same 
Inference  may  it  seems  be  drawn  from 
those  cases  where  it  has  been  held,  that 
where  several  are  jointly  tried,  and  there 
is  confirmation  only  as  to  some,  others 
may  be  convicted  as  to  whom  there  is  no 
confirmation.  See  R,  v.  Jonee,  2  Camp. 
188,  cited  below,  and  22.  v.  Vaxoher, 
3  Starkie's  C.  84,  and  the  point  is  stated  to 
have  been  expressly  decided  by  the  Judges 
in  Birketfs  Case,  Rnss.  &  Ry.  C.  C.  L. 
252.  It  must  be  admitted,  that  even  as- 
suming that  it  is  sufficient  to  confinn  by 
circumstances  the  general  credibility  of 
the  accomplice,  yet  that  mere  confirmation 
as  to  the  circumstances  of  the  offence, 
although  it  may  show  the  accuracy  of  the 
accomplice's  recollection,  usually  affords 
a  very  imperfect  test  of  his  hncm/y.  The 
ordinary  motive  to  deceive,  by  which  an 
accomplice  would  be  influenced,  is  the 
hope  of  saving  himself,  and,  it  may  be,  a 
iHend  who  participated  in  the  offence,  by 
the  conviction  of  an  innocent  person ;  and 
the  temptation  is  to  misrepresent  not  as 
to  the  circumstances  of  the  offence,  but 
merely  as  to  the  agents  who  committed  it. 
As  it  is  his  obvious  interest  to  acquire  the 
confidence  of  the  jury,  it  is  plain  that  the 
mere  accuracy  of  his  details  of  the  corpus 
delicti  can  seldom  generate  any  reasonable 
degree  of  confidence  in  his  general  since- 


rity. On  the  other  hand,  whatever  be  the 
rule  of  law  on  the  sulject,  it  seems  tliat 
such  circumstances  as  tend  to  implicate  the 
accused,  independently  of  the  testimony  of 
the  accomplice,  are  of  far  greater  weight 
than  those  which  merely  confirm  him  as  to 
the  details  of  tlie  offence,  whether  the  ob- 
ject be  to  confer  general  credibility  or  to 
exclude  the  apprehension  of  deceit  in  the 
particular  case.  If  distinct  proof  were  to 
be  given  aliunde,  that  the  offence  had  been 
committed  by  two  persons  at  the  least,  even 
this  would  effectually  exclude  a  suspicion 
wliich  migbt  otherwi^  obtain,  viz,  that  the 
witness  sought  to  secure  impunity  to  him- 
self by  imputing  guilt  exclusively  his  own 
to  another ;  still  a  doubt  might  remain  whe- 
ther to  save  a  guilty  firiend  he  did  not  in 
his  statement  substitute  an  innocent  party ; 
and  it  would  be  difficult  to  extract  such  a 
degree  of  confidence  from  his  mere  deteil 
of  the  res  gestcB,  however  accurate,  as  would 
warrant  belief  in  his  mere  unconfirmed 
statement,  though  such  an  apprehension 
might  to  a  great  extent,  or  even  entirely, 
be  removed  by  circumstances  which  af- 
fected the  prisoner  personally^.  It  would 
be  easy  for  an  accomplice  to  convict  an 
innocent  substitute  for  a  guilty  P&rty,  were 
no  e?idence  requisite  to  connect  the  latter 
personally  with  the  offence,  but  exceed- 
ingly difficult  to  do  so  were  his  powers 
of  effecting  mischief  to  be  limited  to  those 
against  whom  circumstantial  evidence  ex- 
isted, independently  of  his  testimony  and 
beyond  the  reach  of  his  artifices.  It  may 
be  said,  that  if  personal  confirmation  were 
essential,  and  several  prisoners  were  tried 
at  the  same  time,  as  to  some  of  whom 
there  was  personal  confirmation,  bnt  not 
as  to  the  rest,  the  jury  would  be  bound  to 
acquit  the  latter,  though  they  convicted 
the  rest,  and  tliat  it  would  be  inconsistent 
tbat  on  the  testimony  of  the  same  witoess 
they  should  believe  him  as  to  part  and 
not  as  to  the  rest  of  his  story.  The  answer, 
however,  is  obvious,  that  if  the  rule  be 
regarded,  as  it  must  be,  a  technical  and 
artificial  one,  to  be  applied  in  protection 
of  a  prisoner  even  though  the  jury  should 
think  the  wiiness  faith-worthy,  there 
would  be  no  inconsistency  in  convicting 
il.  as  to  whom  there  was  personal  confir- 
mation, and  acquitting  J9.  as  to  whom  there 
was  none ;  the  inconsistency  would  not  be 
greater  than  if  both  A,  and  B.  were  to  be 
acquitted,  though  the  jury  believed  the 
witoess,  because  there  was  no  confirmation 
as  to  either.  Indeed  a  greater  degree  of 
inconsistency  might  result  from  the  oppo- 
site doctrine.  For  personal  confirmation 
being  unnecessary,  if  A.  and  B.  were  to 
be  tried  together,  and  there  were  confir- 
mation as  to  il.  but  none  of  any  kind  as 
to  B.,  the  latter  might  neverUieless  be 
convicted  if  the  witoess  were  confirmed  as 
to  A,  and  derived  credit  from  such  con- 
firmation; and  yet  if  they  were  to  be  tiled 
separately,  then,  notwithstanding  the 
faith-worthiness  of  the  witness,  yet,   if 
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ibere  were  no  confirmation  the  jary  ought 
to  acquit  B. ;  so  that  B,  might  he  liable 
to  be  eonricted  or  acquitted  accordingly 
as  be  yra*  tried  jointly  with  A,  or  sejja- 
lately.  It  is  also  observable,  that  if  mere 
confirmation  as  to  the  (acts  immediately 
connected  with  the  commission  of  the 
crime  were  snflicient,  the  rule  would  be  of 
little  importance,  for  it  rarely  happens  that 
there  Is  not  some  confirmation  as  to  the 
eorprnt  deiieii. 

The  following  are  the  principal  authori- 
ties  on  the  sa^ect — In  the  case  of  At- 
woodY,  Robins,  ear,  Buller,  Leach,  C.  C.  L. 
5Sly  3d  edit.,  the  accomplice  was  con- 
firmed as  to  the  circumstances  of  a  high- 
way robbery,  as  to  the  conversation  which 
took  place  at  the  time,  and  as  to  the  num- 
ber of  robbers,  but  there  was  no  evidence 
as  to  the  identity  of  the  other  two.  The 
jury  having  foand  the  prisoners  guilty, 
the  learned  Judge  referred  the  question  to 
the  consideration  of  the  twelve  Judges, 
on  the  doitbt  whether  the  evidence  of  an 
accomplice;  uneor^firmed  by  any  other  evi- 
denee  that  could  materially  afiect  the  case, 
was  sufficient  to  warrant  a  conviction,  and 
the  Judges  unanimously  held,  that  the  con- 
viction was  legal,  and  sentence  of  death 
was  passed.  It  is  remarkable,  that  in 
tUs  case  the  Judges,  at  least  the  learned 
Judge  who  tried  the  prisoners,  did  not 
eooeelve  the  confirmation  as  to  the  corpus 
deiieti  to  be  that  which  could  materially 
aifect  the  case.  In  the  subsequent  case  of 
Durham  ^  Crowder,  Leach's  C.  C.  L.  538. 
Sd  ed.  which  occurred  very  soon  after- 
wards, it  was  held  that  the  prisoners  were 
properiy  convicted  of  a  burglary  on  the 
sole  testimony  (as  far  as  regarded  the 
prisonerB  personally)  of  a  pawnbroker, 
who  had  for  years  been  a  common  re* 
eelver  of  stolen  goods.  The  court  seem 
in  tlus  case,  as  well  as  the  former,  to  have 
decided  on  the  gpround  that  no  conflrma- 
tioD  as  to  the  prisoners  was  necessary, 
and  that  the  evidence  of  an  accomplice 
might  Im  left  to  a  jury,  though  it  was  en- 
tirdy  unsubstantiated  by  any  other  evi- 
dence. It  was,  however,  observed,  that 
Fleming;  the  witness,  was  to  be  considered 
as  an  accessory  after  the  fact,  rather  than 
as  an  accomplice.  If  the  opinion  of  the 
Judges  in  this  case  Is  to  be  considered 
as  founded  on  the  assumption  that  Fle- 
ming was  to  be  regarded  as  an  accom- 
plice, tlie  decision  seems  to  go  the  full 
length  of  wholly  dispensing  with  the  ne- 
cessity for  oonftrmation,  even  as  a  discre- 
tionary rale,  for  there  was  no  confirmation 
^Hmtsoever  of  the  witness  as  fiir  as  ap- 
pears, not  even  as  to  the  carpus  delicti : 
and  though  it  is  reported  to  have  been 
said  in  that  case,  that  the  practice  of  re- 
jecting an  unsupported  accomplice  was 
rather  a  matter  of  discretion  with  the 
court  than  a  rule  of  law,  yet  it  is  diffi- 
cult to  understand  how  it  can  be  looked 
upon  as  any  rule  at  all,  If  it  may  be  ut- 
terly dispensed  with  and  disregarded.    In 


other  instances,  some  confirmation  of  the 
testimony  of  an  accomplice  has  been  ad- 
mitted to  be  necessary.  In  the  case  of 
the  Kirtg  v.  Despard,  Howell's  St.  Tr. 
vol.  28,  p.  846,  the  Attorney-general  (Mr. 
Perceval)  says,  **  It  shall  not  be  contended 
by  us  that  an  accomplice  does  not  require 
to  be  confirmed  by  collateral  testimony,  be- 
fore a  jury  should  implicitly  give  him  cre- 
dit." And  he  adds,  ''The  confirmation 
that  is  required  for  an  accomplice,  is  to 
show  that  the  story  as  related  by  him  coin- 
cides with  other  circumstances  which  are 
by  unexceptionable  testimony  proved  to 
have  existed,  and  where  such  circumstances 
foiling  in  with  the  testimony  of  the  accom- 
plice cannot  so  easily  be  accounted  for  by 
any  other  supposition  than  that  of  the 
truth  of  the  story.''  In  the  case  of  TVte 
King  v.  Jones,  2  Camp.  132,  Lord  Ellen- 
borough  says,  **  No  one  can  seriously 
doubt  that  a  conviction  is  legal,  though  it 
proceed  on  the  evidence  of  an  approver 
only.  Judges  in  their  discretion  will  ad- 
vise a  jury  not  to  believe  an  accomplice 
unless  heisco^/brmedf  or  only  in  as  far  as 
he  is  confirmed ;  but  if  he  is  believed ,  his 
testimony  is  unquestionably  sufficient  to 
establish  the  fact  which  he  deposed."  In 
the  case  of  The  King  v.  Sioallow  and 
others,  Yoric  Trials,  1813,  p.  16,  Mr.  Baron 
Thomson  stated  to  the  jury  as  follows : — 
"  If  an  accomplice  is  materially  con- 
firmed in  his  evidence  by  such  testimony 
as  the  jury  think  is  unimpeachable,  then, 
notwithstanding  the  character  in  which 
he  stands  before  them,  he  is  to  be  heard 
and  to  be  credited  by  them.  And  yon 
were  rightly  also  informed,  that  It  was  not 
necessary  an  accomplice  should  be  con- 
firmed in  every  circumstance  he  details 
in  evidence — that  would  be  almost  a  matter 
of  impossibility ;  and  if  every  circumstance 
to  which  he  has  spoken  could  be  confirmed 
by  other  evidence,  there  would  hardly  be 
occasion  to  take  the  accomplice  from  the 
bar  as  a  prisoner  to  make  him  a  witness 
here :  that  is  certainly  too  much  to  be  ex- 
pected, and  never  is  required.  It  is  quite 
sufficient  to  see  that  in  some  material  focts 
the  witness  who  shall  have  been  an  accom- 
plice, is  confirmed  to  the  satisfaction  of  a 
jury ;  and  that  confirmation  need  not  be 
of  circumstances  which  go  to  prove  that 
he  speaks  truth  with  respect  to  all  the 
prisoners,  and  with  respect  to  the  share 
they  have  each  taken  in  the  transaction ; 
for  if  the  jury  are  satisfied  that  he  speaks 
truth  in  those  parts  in  which  they  see 
unimpeachable  evidence  brought  to  con- 
firm him,  tliat  is  a  ground  for  them  to 
believe  that  he  speaks  also  truly  with  re- 
gard to  the  other  prisoners  as  to  whom 
there  may  be  no  confirmation." 

In  the  case  of  Birhett  and  Brady,  Rnss. 
&  Ry.  261,  it  is  stated  that  the  Judges  were 
of  opinion,  that  an  accomplice  did  not  require 
confirmation  aatoitie person  he  charged,  if 
he  was  confirmed  as  to  the  particulars  of 
his  story. 
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ACCORD. 


Most  be 
pleaded. 


ACCORD. 

An  Accord  and  Satufaetionj  before  the  late  alterations  in  the  rules  of  plead- 
ing, was  eyidence  in  an  action  upon  the  case,  under  the  general  issue  (jt) ;  but 
in  an  action  of  trespass  a  special  plea  was  necessary,  as  it  now  is  generally. 
An  accord  must  be  shown  to  haye  been  received  in  full  satisfaction  of  the 
thing  demanded  {q) ;  and  although  the  plaintiff  has  agreed  to  take  it  in 
satisfaction,  it  will  not  be  a  bar  to  the  action,  unless  it  operate  in  satisfac- 
tion (r).  A  less  sum  cannot  operate  in  satisfaction  of  a  greater  («) ;  but  it 
is  otherwise  where  an  additional  security  is  giyen  for  the  payment  of  a  less 
turn  by  a  third  person  (t).  So  if  a  debtor  assign  oyer  all  his  effects  to  a 
trustee,  to  raise  a  fund  for  the  payment  of  a  composition  to  his  creditors  (u), 
the  general  rule  is,  that  the  court  will  see  that  there  has  been  a  reasonable 
satiiiaction  (p). 

As  accord  and  satisfaction  must  be  specially  pleaded,  the  eyidence  must 
of  course  depend  upon  the  nature  of  the  plea,  and  the  issue^taken. 

When  the  accord  has  been  proyed  by  means  of  a  witness,  or  by  the  admis- 
sion of  the  other  party,  the  performance  of  the  terms  acc(  rdingly  must  also 
be  proved  where  it  is  executory  in  its  nature.  After  evidence  of  an  agree- 
ment between  the  plaintiff  and  defendant,  with  other  creditors  of  the  defen- 
dant, to  accept  a  composition  in  satisfaction  of  their  respective  debts,  to  be 
paid  within  a  reasonable  time,  it  would  not  be  sufficient  to  prove  a  tender, 
and  a  refiuaX  on  the  part  of  the  plaintiff  to  accept  the  composition  (x).    If 


So  It  has  been  held,  that  if  an  accom- 
plice be  cofnfirmed  as  to  one  or  more  of 
several  prisoners,  another  as  to  whom  there 
Is  no  confirmation  may  legally  be  con^ 
yicted  on  his  testimony.  Thus  in  It,  y. 
JonefyS  Camp.  133,  Lord  Ellenborongh 
observes,  ''Within  a  few  years  a  case 
was  referred  to  tlie  twelve  Judges,  where 
four  men  were  convicted  of  burglary  on 
the  evidence  of  an  accomplice  who  received 
no  confirmation  concerning  any  of  the  facts 
wldch  proved  the  criminality  of  one  of  the 
prisoners ;  bnt  the  Jndges  were  nnanimonsly 
of  opinion  that  the  conviction  was  legal, 
and  upon  that  opinion  they  all  suffered  the 
sentence  of  the  law."  Tlie  same  was  ruled 
by  Bayley,  J.  in  the  case  of  Tht  King  v. 
Dauber,  3  Starkie's  C.  34.  In  the  late 
case  of  i2.  V.  WeOf  oikf  orA€7V,  1  Mood  &  M. 
C.  326,  on  an  indictment  against  a  princi- 
pal and  accessories,  the  testimony  of  an 
accomplice  was  confirmed  as  to  the  acces- 
sories, bnt  not  as  to  the  principal,  and  it 
was  held  that  both  principal  and  accesso- 
ries ought  to  be  acquitted. 

For  further  otMervations  on  this  Impor- 
tant sulgect,  the  reader  is  referred  to  a 
veiy  able  essay,  written  by  a  gentleman 
of  the  Irish  bar,  intituled,  ''Observations 
on  the  Confirmation  of  the  Testimony  of 
Accomplices ;"  the  object  of  which  is  to 
show,  that  in  principle  some  confirmation 
as  to  the  penonal  identity  of  the  prisoner 
Is  necessary  to  warrant  a  conviction. 

(p)  Huxham  v.  SmUh,  2  Camp.  19. 
Lane  v.  Applegate,  1  Starlde's  C.  97. 
Paramore  v.  Johnton,  1  Lord  Baym.  5C6 ; 
12  Mod.  376.    It  is  always  a  good  plea 


where  the  action  is  founded  on  a  covenant, 
with  subsequent  damages,  teetu  where  the 
debt  arises  tempore  eorfietitmit  icripti. 
Blake^s  Cote,  6  Co.  44.  Accord  and  satis- 
fiution  by  one,  is  a  bar  for  all ;  Com.  Dig. 
ACCOBD,  [A.]  1. 

(q)  See  Com.  Dig.  Accord,  [B.]  1. 

(r)  See  Bdgcombey.  Ro^  5  Bast,  294, 
as  to  what  amounts  to  a  legal  satisfaction ; 
and  Com.  Dig.  Accord,  [B.]  1.  A  judg- 
ment without  satislactloo  is  no  payment, 
Tarleton  v.  AUhueen,  2  Ad.  &  Bil.  32.  An 
executory  agreement  may  after  breach,  be 
discharged  by  accord  and  satisfaction,  B. 
If.  P.  152 ;  or  by  a  valid  agreement,  substi- 
tuting a  new  cause  of  action  for  the  old. 
Case  V.  Barker ;  T.  Bay.  450. 

(t)  FUch  V.  Svttony  5  East,  230.  Lynn 
y.  Bruce,  2  H.  B.  317.  Heatheote  v. 
Crviekshankiy  2  T.  R.  24.  Vid.  ivfira^ 
note  (x). 

it)  Steinman  v.  Magnm,  11  East,  300. 

(u)  Heatheote  v.  CruickMhanks,  2  T.  R. 
24. 

(t?)  Cumber  v.  Wane,  8tr.  428.  PinneVe 
Case,  5  Rep.  117.  Co.  Lit  1 12.  b.  VId. 
injra,  note  (jr). 

(x)  Heatheote  v.  Cruiekihanii,  2  T.  R. 
24.  This  was  on  demurrer  to  a  plea. 
Where  there  Is  an  agreement  to  pay  money 
in  saUsfkction,  it  is  not  enough  to  show 
that  he  has  always  been  ready  to  pay  it, 
or  a  tender  and  refusal.  Com.  Dig.  Ac- 
cord, [B]  4.  Peyton's  Case,  9  Rep. 
79.  b.  But  in  Bradley  y. Gregory,  2  Camp. 
383,  it  was  held  that  a  creditor  who  had 
agreed  with  other  creditors  to  execute  a 
composition  deed,  with  a  release,  on  receiv- 
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a  plaintiiT  in  an  action  against  seyeral  for  a  tort  accept  a  sum  from  one  to 
forego  the  action,  he  cannot,  it  seems,  proceed  against  the  rest  (y). 


ing  a  composition,  secured  partly  by  the 
aeceptances  of  a  third  person,  and  partly 
by  those  of  the  debtor,  conid  not,  after  a 
tender  and  refaaal  of  the  acceptances,  sue 
for  the  original  debt,  on  the  ground  tliat 
the  agreement  operated  as  satisfiictioii. 

See  farther  on  this  head,  Cwnher  v. 
Wane,  Str.  426,  where  it  was  held  that  a 
payment  of  a  promissory  note  for  5  /.  could 
be  no  satisfaction  of  a  debt  of  15/. ;  Fitch 
▼.  Suttonj6  East,  230,  above  cited ;  Kean- 
iake  T.  Morgan,  5  T.  R.  513,  where  it  was 
held  tiiat  the  defendant  might  plead  that 
he  indorsed  a  promissory  note,  of  which  he 
was  payee,  to  the  plaintiff,  in  satisfaction 
of  the  demand.    The  giving  the  security 
oi  a  third  person  for  part  of  a  debt  only, 
as  for  part  of  a  stipulated  composition, 
will  be  no  bar.    (Walker  v.  Secibome,  1 
Tumt  596.)     But  if,  npon  the  fiUth  of  an 
agreement  amongst  creditors  to  take  less 
than  their  whole  demand,  a  third  person 
becomes  surety  for  the  amount,  a  creditor, 
after  receiving  the  amount,  cannot  sue  the 
debtor,  because  it  would  be  a  fraud  upon 
the  sorety.    Steinman  v.  Magmu,  ^  Camp. 
134;  11  Bast,  300.     If  creditors  agree 
to  give  time  to  their  debtor  for  payment 
of  their  respective  debts,  and  to  taJce  his 
pTOBiisaory  notes  for  their  amount,  they 
esmiot,  imless  the  agreement  has  been 
broken  by  the  debtor,  sue  him  for  the 
anxNmt.    Boothbey  t.  Sowden,  3  Camp. 
175.    See  Cranley  v.  HUlary,  2  M.  ft  S. 
1S2.     Bradley    v.    Gregory,   2    Camp. 
S83.     The    defendant  agreed    to  accept 
a  sum  to  be  paid  on  a  (Uy  fixed,  and  a 
eognavU  for  the  residue;  after  the  day 
passed,  the  money  not  being  paid,  he  issued 
execution  against  the  plaintiff  for  the  whole 
amoont ;  the  plaintiff  obtained  a  Judge's 
order  for  his  discharge  from  the  arrest  on 
certain  terms,  but  which  he  did  not  act  upon, 
but  brought  his  action  for  the  taking  in 
execution  beyond  the  amount  mention^  in 
tbeeognoTit,  and  recovered  large  damages ; 
the  Court,  on  the  ground  of  the  damages 
being  excessive,  g^ranted  a  new  triaL  Parke, 
J.  held  that  the  action  was  not  maintain* 
able,  the  Judge's  order  upon  being  drawn 
np  bong  In  the  nature  of  an  agreement,  and 
one  of  the  terms  being  that  the  plaintiff 
ahonld  not  bring  any  action  for  the  impri- 
sonment. Wentworth  t.  BuUer,  9  B.  &  C. 
640.    In  an  action  against  several,  the  de- 
fendants fdeaded  a  former  action  brought 
by  tlie  ptaintiflk  for  the  same  cause  against 
one  of  the  defendants,  and  that  he  paid  a 
•mall  sum  into  court,  upon  which  the  plain- 
tiffs taxed  and  received  their  costs  up  to 
that  time,  and  afterwards  discontinued  the 
actimi,aad  the  defendant  received  his  taxed 
costs ;  it  was  held  that  the  issue  in  the  se- 
cond action,  that  the  plaintiff  accepted  the 
said  som  and  taxed  costs  in  full  satisfac- 
tion, was  not  proved  by  the  fact  of  the 
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plaintiff  having  received  the  costs  only,  and 
that  the  defendant  by  accepting  the  taxed 
costs  had  assented  to  the  discontinuance  of 
the  action.    Power  y.Bvtcher^lOB.kC, 
329.    It  is  not  sufficient  to  show  that  the 
plaintiff  agreed  to  receive  a  composition, 
and  on  the  defendant's  assigning  particular 
debts  to  creditors  to  execute  a  general  re- 
lease, and  that  all  the  other  creditors  ac« 
cepted  the  composition  and  executed  the 
release,  without  proving  a  t<-iider  of  the 
notes  to  the  plaintiff.   Cranley  v.  Hillary, 
2  M.  &  S.  120,  and  see  Walker  v.  Seaborne, 
1  Taunt.  526.     Oughton  v.  Trotter,  2  N. 
&  M.  71.     Bat  it  would  it  seems  be  suffi- 
cient to  show  that  the  notes  were  tendered. 
Oughton  v.  Trotter,  2  N.  &  M.  71,  and  see 
Bradley  v.  Gregory,  2  Camp.  383.  Butler 
V.  Rhodes,  1  Esp.  C.  236.    Creditors  agreed 
to  accept  payment  by  the  debtor's  cove- 
nanting to  pay  to  a  trustee  of  their  nomi- 
nation onc*tiiird  of  his  annual  income ;  the 
creditors  nominated  no  trustee,  and  the 
agreement  was  not  acted  on,  but  it  was  held 
that  the  agreement  though  not  properly  an 
accord  and  satisfaction  was  a  good  defence 
under  the  general  issue,  it  being  a  new 
agreement  with  the  defendant,  the  consi- 
deration of  which  to  the  creditor  was  for^ 
bearance  by  all  the  other  creditors.  Good 
V.  Cheetman,  2  B.  &  A.  329.    And  where 
an  agreement  with  creditors  has  been  partly 
executed,  and  terms  afterwards  dispensed 
with  by  a  part  only  of  the  creditors,  it  was 
held  that  a  creditor  party  to  the  agreement 
but  not  to  the  dispensation  could  not  sue 
for  his  original  debt.    Coek  v.  Saunders,  1 
B.  &  A.  46.    The  plaintiff  and  other  credi- 
tors of  the  plaintiff  agreed  to  take  a  com- 
position of  5#.  in  the  pound,  payable  by 
notes  at  four  and  eight  months,  but  there 
being  a  dispute  between  the  plaintiffs  and 
defendants  as  to  the  balance  due,  the  plain- 
tiffs promised  to  adjust  their  account  with 
one  of  the  defendants,  and  the  defendants 
said  they  would  do  as  the  other  creditors 
did ;  after  some  dispute  as  to  the  amount, 
the  plaintiffs'  attorney  offered  to  pay  the 
composition  on  the  sum  claimed  by  the  de- 
fendants, which  was  the  sum  really  due; 
the  plaintiffs'  attorney  refused  and  claimed 
the  whole  balance,  and  it  was  held  that  the 
plaintiff^,  although  no  tender  had  been 
made,  were  entitled  to  no  more  than  the 
composition  upon  the  balance.    Reay  v. 
White,  1  Cr.  &  M.  748.    But  if  the  debtor 
wilfully  prevent  the  creilitor  from  receiving 
the  benefit  of  the  composition,  the  latter  is 
remitted  to  his  right.    Garrard  v.  Wolcer, 
8  Bing.  258.     So  such  on  agreement  may 
be  defeated  by  evidence  of  fraud,  as  if  the 
debtor  wilfully  withhold  from  the  creditor 
information  respecting  his  estate.    Vine  v. 
Mitriiell,  1  M.  &  R.  837. 

(»/)  JJufreme  v.  Hutchinson,  3  Taunt. 
117. 
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ACCOt  NT.  —ADMISSIONS. 


Nature  of 
admissions. 


An  accord  in  respect  of  which  a  party  may  have  remedy  for  a  breach,  is 
binding  (z). 

An  agreement  after  action  brought  for  an  unliquidated  demand,  by  which 
the  plaintiff  agrees  to  take  a  sum  in  discharge  of  the  demand,  is  a  good 
consideration  for  a  promise  by  the  plaintiff  to  stay  the  proceedings  and  pay 
his  own  costs  (a). 

ACCOUNT. 

For  the  evidence  to  support  a  count  upon  an  account  statedf  see  Assump- 
sit.— With  respect  to  the  evidence  in  an  action  of  account  little  need  be 
said,  since  the  proceeding  seems  to  be  obsolete.  The  evidence  depends 
upon  the  nature  of  the  plea  in  bar,  which  alleges  that  the  defendant  never 
was  bailiff  or  receiver  to  the  plaintiff,  or  that  he  has  accounted,  or  that  the 
plaintiff  has  released  him  (6),  &c. 

Upon  a  plea  that  he  was  never  receiver,  the  defendant  cannot  show  that 
he  received  the  money  from  the  plaintiff  by  way  of  bailment,  to  deliver  to 
another  person,  and  that  he  did  deliver  it  accordingly ;  for  he  did  receive 
the  money  although  he  was  to  be  accountable  only  conditionally,  and  there- 
fore the  evidence  does  not  support  the  plea  (e).  Neither  under  such  a  plea 
can  he  give  a  release  in  evidence  (jd).  The  burthen  of  proof  on  such  a  plea 
lies  upon  the  plaintiff  (e).  Where  he  charges  the  defendant  as  receiver  by 
the  hands  of  A»,  it  is  sufficient  for  him  to  prove  that  A,  directed  the  defend- 
ant to  borrow  of  another  to  pay  the  plaintiff,  and  that  the  defendant 
borrowed  accordingly,  and  that  A.  gave  his  bond  to  the  lender  (/). 

ACKNOWLEDGMENT.  See  ADMISSION.— FRAUDS,  STATUTE  OF. 
ACQUITTAL.    See  Vol.  I.  P.  II.  tit  JUDICIAL  INSTRUMENTS. 

ACTION,  COMMENCEMENT  OF,   HOW  PROVED.     See  WRIT.-^ 

LIMITATIONS.— TIME. 

ACTS  OF  PARLIAMENT.    See  tit  STATUTE. 

ADMINISTRATOR.    See  tit  EXECUTOR. 

ADMISSIONS. 

It  is  a  matter  of  obvious  and  daily  remark,  how  much  of  the  materials  of 
evidence  in  ordinary  practice  is  derived  from  the  admissions,  direct  and 
indirect,  of  the  parties  themselves,  and  how  difficult  it  would  frequently  be, 
if  not  impossible,  to  establish  the  truth  by  means  of  any  other  evidence. 
Evidence  of  this  kind  admits  of  great  variety  both  in  its  nature  and  appli- 
cation. In  many  instances  the  admission  is  directly  and  expressly  made 
with  a  view  to  establish  the  fact,  and  in  order  to  supersede  the  necessity  of 
any  other  proof;  as  where  it  arises  upon  the  face  of  the  pleadings,  or  is 
made  by  matter  of  record ;  or  by  specialty,  by  which  the  party  is  estopped 


(2)  Cartwright  v.  Cooike,3  B.&  Ad.  701. 
An  accord  is  good  with  mutual  promises  to 
perform,  althongh  the  thing  be  not  per- 
formed at  the  time  of  the  action.  Com. 
Dig.  Accord,  [B.]  4. 

(a)  WilHnaon  v.  Byers,  1  Ad.  &  EU. 
106;  and  tembUf  per  Littledale,  J.,  so  it 
woald  in  case  of  liquidated  demand.  A 
treaty  is  proved  between  two  for  the  re- 
noDciatioD  by  the  one  of  e  right  of  action 
against  the  other;  it  is  also  proTed  that  the 


latter  has  repudiated  all  koo^edge  of  soeh 
an  agreement;  the  presun^ption  is  that 
none  was  concluded,  and  the  former  may 
sne  on  his  original  right  Smith  v.  JDicMfi- 
ton^  3  B.  &  P.  630. 
{b)  1  Roll.  Ab.  121. 

(c)  8  Roll.  Ab.  683.    Selw.  N.  P.  5. 

(d)  Tr«Xtoti^Adyv.5ma//,2Brown].24. 
(«)  Hob.  36. 

(/)  Harrington  v.  Deane,  Hob.  36. 
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from  afterwards  denying  the  admitted  fact.  In  other  instancesy  although 
there  be  no  direct  and  express  admission  for  such  a  purpose,  yet  if  a  repre- 
sentation be  made  of  any  fact,  with  a  view  to  influence  the  conduct  of 
another,  or  to  derive  an  advantage  to  the  party,  and  which  cannot  after- 
wards be  denied  without  a  breach  of  good  fttith,  such  an  admission  will  not 
only  be  evidence  of  the  fact,  but  will  usually  preclude  the  party  who  has 
made  it  from  insisting  npon  the  contrary.  In  such  cases  the  admission 
does  not  operate  merely  as  presumptive  evidence  of  the  actual  truth  of  the 
&ct,  which  must  give  way  to  positive  proof  of  the  C9ntrary,  but  precludes, 
and  as  it  were  estapt  the  party,  on  grounds  of  policy,  from  repudiating  his 
own  representation,  and  renders  the  actual  truth  of  the  fact  immaterial.  In 
other  instances  again,  such  evidence  rests  simply  on  the  presumption  that 
the  party  would  not  have  admitted  a  fact  contrary  to  his  own  interest, 
unless  it  had  been  true :  such  admissions  are  frequently  of  the  most  forcible 
nature,  as  in  the  case  of  a  confession  of  guilt  by  a  prisoner  (</).  It  is 
a  most  general  and  extensive  rule,  that  all  a  man's  acts  and  declarations 
shall  be  admitted  in  evidence  whenever  they  afford  any  presumption 
against  him:  for  it  is  to  be  presumed  that  he  acted  or  spoke  consistently 
with  his  knowledge  of  the  truth.  All  presumptions  founded  upon  a  man's 
conduct  may  be  referred  to  this  head,  for  a  man's  acts  and  conduct  are  in- 
dications which  frequently  afford  presumptions  as  strong  as  express  decla- 
rations; the  very  silence  of  a  party  will  frequently  supply  a  strong  in- 
ference ;  as,  for  instance,  where  one  makes  a  claim  upon  another,  before 
witnesses,  the  justice  of  which  the  latter  does  not  deny  (A). 

The  admissibility  and  effect  of  evidence  of  this  description  will  be  con-  Admiisions 
sidered  generally,  with  respect  to  the  nature  and  manner  of  the  admission  ™*?®  ^^ 
itself;  and  secondly,  with  respect  to  the  parties  to  be  affected  by  it.     In  evidence. 
the  irst  place,  as  to  the  nature  and  manner  of  the  admission,  it  is  either 
majAcy  first f  expressly  with  a  view  to  evidence ;  or,  secondly ,  with  a  view  to 
induce  others  to  act  upon  the  representation ;  or,  thirdly y  it  is  an  uncon- 
nected or  casual  representation.    In  general,  a  party  cannot  contradict  that 
by  evidence  which  he  has  admitted  on  the  pleadings ;  nor  can  the  jury  find 
any  fact  contrary  to  such  admissions,  for  they  are  sworn  to  try  the  matter 
in  issue  between  the  parties,  so  that  nothing  else  is  properly  before 
them  (t). 

It  is  a  general  rule  that  what  is  admitted  on  record  must  be  taken  to  be 
proved,  and  cannot  be  disproved  (A).  And  also  that  whatever  is  pleaded  and 
not  denied  is  to  be  taken  as  admitted  (Q.    But  it  seems  that  where  a  party 


{g)  Tide  vrfroy  Admissions  in  Cri- 
MiNAi*  Casks. 

(h)  8«e  as  to  an  admission  by  a  de- 
fendant that  hit  trade  is  a  nuisance,  B,  v. 
IfetUiey  Peake's  C.  91.  Admissions  im- 
plied from  the  aequietcence  of  a  party, 
JVmIs  v.  PwrkUh  I  £sp*  C.  329.  JDoe  v. 
Pye,  1  Esp.  C.  964.  An  admission  that  a 
debt  was  not  due  to  an  insolvent  who  had 
omitted  to  insert  it  in  his  soheduk^ 
HiduOU  V.  Doumes,  1  M.  &  R.  la 

(i)  B.  N.  P.  298.  So  the  payment  of 
money  into  conrt  admits  the  eluuracter  in 
which  the  plaintiff  snes,  and  his  right  to 
reeover  at  least  to  the  amount  of  the  money 
so  paid.  4T.  R.579.  2  T.  R.  275.  Sec 
tit  Payment  into  Court. 


(k)  B.  N.  P.  298.  And  see  Bvaru  v. 
OgUvie,  2  Y.  &  J.  79. 

(2)  Wimbuih  V.  TaUbois,  Plowd.  48. 
3Latw.  1215.  B.N.  P.  298.  In  such  case 
the  juf}  cannot  find  to  the  contrary. 
2  Lutw.  1215.  But  no  more  is  admitted 
than  is  suted.  Williams  v.  Sills,  2  Camp. 
50a  Watson  v.  King,  4  Camp.  272. 
Ir^a,  tit.  Covbnant.  Dunston  >. 
Tresider,  6  T.  R.  2.  If\fr€i,  tit  Tabs- 
pass.  The  plea  of  non-assumpsit  does  not 
admit  any  immaterial  allegation  in  the 
inducement.  Beiinion  v.  Daoison,  3  M. 
k,  W.  642.  Nor  any  title  but  sach  as  is 
stated  in  the  declaration.  Where  the  de- 
claration states  letters  of  administration 
which  on  the  face  of  them  are  void,  the 
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Admissions  in  pleading  admits,  because  he  does  not  deny,  a  part  alleged  by  the  ad- 
witliaview  yersarv,  it  is  not  to  be  taken  as  if  proved  in  evidence,  so  as  to  warrant  such 
toe?ideDC6.  inferences  as  might  have  been  made  had  the  fact  been  proved  in  evi- 
dence (m).  A  plea  of  the  general  issue  usually  admits  the  title  of  the 
plaintiff  to  sue  in  the  special  character  of  executor  or  administrator  (n) ;  in 
respect  of  a  cause  of  action  arising  in  the  life  time  of  the  testator  or  testa- 
trix. In  an  action  by  a  husband  and  wife,  the  plea  of  the  general  issue 
admits  the  marriage  (o).  In  an  action  on  the  case  for  negligent  driving  of 
a  carriage  by  the  defendant*s  servant  to  the  injury  of  the  plaintiff's  person, 
the  ownership  of  the  carriage  and  the  fact  of  its  having  been  driven  by  the 
defendant's  servant  is  admitted  by  the  plea  of  not  guilty  (p). 

An  admission  upon  a  plea  does  not  operate  as  an  admission  with  respect 
to  the  proof  of  an  issue  upop  any  other  plea  {g) ;  and  although  the  form  of 
protestations  is  still  adhered  to  in  pleading,  for  the  purpose  of  precluding 
the  inference  (r)  that  the  party  pleading  one  matter  meant  to  admit 
another,  they  seem  to  be  but  of  little  use  at  the  present  day. 

By  letting  judgment  go  by  default  the  defendant  admits  a  cause  of 
action,  and  therefore  he  cannot  afterwards  insist  on  fraud  on  the  part  of  the 
plaintiff  («).  Where  a  plea  to  a  count  in  indebitatus  assumpsit  is  pleaded 
as  to  a  precise  sum,  that  sum,  although  laid  under  a  mdelieety  is  admitted  to 
be  due,  and  must  be  covered  in  order  to  warrant  a  verdict  for  the  defend- 
ant (<).  So  where  a  party  has  solemnly  admitted  a  fact  under  his  hand  and 
seal,  he  is  estopped  not  only  from  disputing  the  deed  itself,  but  every  fact 
which  it  recites  (u).     Thus,  if  one  deed  be  recited  in  another,  which  latter 


pica  of  the  general  issue  does  not  admit  a 
title  sufficient  to  enable  the  plaintiff  to 
recover.  Adatnt  v.  Sctvage,  6  Mod.  134. 
A  new  assignment  of  nnnecessary  violence 
to  a  plea  by  the  defendant  of  an  entry  to 
abate  a  nuisance,  admits  the  nuisance. 
Pickering  ▼.  Sudd^  1  Starkie's  C.  56. 

(m)  Per  Alderson,  B.  in  JBdmondt  v. 
Orovef,  2  M.  &  W.  642,  tupra.  But  note, 
that  it  was  unnecessary  in  that  case  to  decide 
the  point.  The  defendant  pleaded,  by  way 
of  set-off,  that  the  plaintiff  made  his  pro- 
missory note  payable  to  ^.  C,  and  that 
the  administrator  of  ^.  C.  indorsed  it  to 
the  defendant.  Replication  that  the  sup- 
posed cause  of  action  did  not  accrue  to  the 
defendant  within  six  years.  The  making 
of  the  note  and  the  indorsement  were  held 
to  be  admitted  by  the  replication,  and  also 
that  the  defendant  might  avail  himself  of 
a  memorandum  of  the  payment  of  interest 
written  on  the  note  by  A,  C  to  bar  the 
Statute  of  Limitations.  Oall  v.  Copere^ 
1  Ad.  k.  EIL  102. 

(n)  See  tit.  Executor. 

(o)  See  tit  Husband  and  Wifb. 

(jp)  Emery  v.  Clarhe^  2  Mo.  &  Ry.  260. 
Tavemer  v.  Little,  5  Bing  N.  C.  678. 
Wo^e  V.  Beardf  Q.  B.  cited  2  Mo.  &  R. 
261. 

{q)  Vol.  I.  p.  387.  Nor  can  a  notice  of 
set-off  or  particular  of  it  be  used  as  evi- 
dence on  the  other  side.  lb.  And  see 
MiUer  v.  Jokmon,  2  £sp.  G.  602.  Straey 
V.  Blake,  1  M.  &  W.  168.  Tlie  statements 
in  a  plea  held  bad  on  demurrer  are  not 


evidence  for  the  plaintiff  on  the  general 
issue.  Montgomery  v.  Richardton,  5  C. 
&  P.  247.  Neither  a  plea  nor  demurrer 
to  a  bill  in  equity  is  evidence  by  way  of 
admission  against  the  defendant  in  another 
transaction.  After*  a  demurrer  to  a  bill 
in  equity  overruled,  the  party  may  stUl  go 
on  and  answer;  and  consequently  the 
demurrer  is  not  to  be  taken  as  an  absolute 
admission  of  the  facts  charged.  And  on 
the  same  principle  a  plea  in  equity  cannot 
be  so,  for  it  amounts  merely  to  a  state- 
ment of  circumstances  to  prove  that,  sup- 
posing the  facts  charged  to  be  true,  the 
defendant  is  not  bound  to  answer.  Tomr 
hint  V.  Athby,  1  M.  &  M.  32.  A  plea  in 
a  discontinued  action  is  not  evidence 
against  the  defendant  in  another  action. 
Allen  V.  Hartley,  Doug.  20.  A  de- 
murrer admits  those  facts  only  which  are 
well  pleaded. 

(r)  See  Co.  Litt.  124,  b.  Doct.  PI.  2a5. 
2  Will.  Sannd.  103,  n.  1.  Montgomery  v. 
Biehardton,  6  C.  &  P.  247.  Firmin  v. 
Cntc\fix,  lb.  08. 

(«)  EoMt  India  Company  v.  Glover, 
1  Stra.  612. 

(t)  Courim  V.  Paddon,  2  C.  H.  &  R. 
547.  But  the  plea  is  for  this  purpose 
divisible.  lb.  And  see  Green  v.  Marth, 
4Dow,  P.C.  600. 

{u)  B.  N.  P.  298.  See  Vol.  I.  Ind.  tit 
EsTOPPBL.  In  other  cases,  although  tlie 
parties  may  be  estopped,  the  jury  are  not. 
Goddard'i  Ca$e,  2  Co.  4,  b.  -,  B.  N.  P.  29& 
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ts  proved  to  be  executed  by  the  party,  the  recital  will  be  evidence  of  the 
execution  of  the  recited  deed  (x).  In  the  case  of  Shellet/  v.  Widght  (i/)  it 
was  held  that  the  obligor  of  a  bond  was  estopped  from  averring  against  the 
obligee,  that  he  had  not  received  certain  sums  of  money  for  the  obligee, 
recited  in  tlie  condition  of  the  bond  to  have  been  so  received  by  him.  So  a 
recital  of  a  lease  in  a  deed  of  release  is  evidence  of  the  execution  of  such  a 
lease  (z).  So  tbe  date  of  a  lease  is  evidence  that  it  was  executed  the  same 
day  (a).  But  the  whole  of  a  recital  is  to  be  taken ;  and  therefore  if  a 
patent  be  recited  to  be  surrendered,  and  one  relies  upon  the  recital  as  proof 
of  the  existence  of  the  patent,  it  will  also  be  proof  of  a  surrender  (b).  Where 
a  covenant  to  lay  out  a  sum  in  an  annuity  recited  that  the  covenantor  had 
^ven  a  bond  for  the  payment  of  the  money,  the  recital  was  held  to  be 
evidence  of  the  bond  (c).  The  subscription  of  a  paper  by  one  as  a  witness 
is  not  of  itself  proof  of  acquiescence  in  the  contents  (cf). 

So  in  an  action  against  a  master  for  not  inserting  the  true  consideration  in 
an  indenture  of  apprenticeship,  the  recital  in  that  part  of  the  indenture 
executed  by  the  defendant,  that  A,  B,  put  himself  apprentice  &c.  is  evi- 
dence of  the  fact  against  the  defendant  (e).  So  a  grant  to  a  corporation  by 
a  particalar  name  is  evidence  as  against  the  grantor,  that  the  corporation 
was  at  that  time  known  by  that  name  (/).  But  a  recital  will  not  operate  as 
an  estoppel,  or  as  evidence  against  one  who  was  neither  a  party  to  the  deed, 
nor  claims  under  a  party  {g).  Although  he  may  claim  title  under  a  deed 
containing  such  recital  (A).  Where  a  counsel  in  a  cause  admits  a  fact, 
CTen  by  inference,  it  is  to  be  taken  as  proved  (t). 

Seeottdhf,  there  is  a  strong  line  of  distinction  between  admissions  or  con-  Admissions 
duct  upon  which  a  party  has  induced  others  to  act,  or  by  means  of  which 
he  has  acquired  some  advantage  to  himself,  and  those  admissions  which 
have  been  made  without  any  reference  to  the  matter  litigated,  and  which 
are  not  immediately  connected  with  it:  in  the  former  case  the  party  is 
usually  concluded  absolutely  by  such  an  admission  )  as  where  he  makes  an 


which  have 
been  acted 
upon. 


(7)  See  tit..  Recital.— Debd  ;  and 
1  Salk.  186.  The  recital  of  an  ancient 
charter  in  a  modem  one  is  evidence.  Per 
Abbotty  J.  Oerms  v.  Great  Western 
Canal  Company,  5  Bf .  &  S.  78. 

{y)  Willes,  9.  See  also  Cossens  v.  Cot^ 
senSf  Willes'  R.  25.  And  sec  Bowman  v. 
Taylor,  4  N.  &  M.  264.  Sees  v.  Loyd, 
Wight.  123. 

(z)  Per  Holt,  J.  Ford  v.  Greffy,  1 
Salk.  186.  Com.  Dig.  Estoppel,  [B.]  5. 
Crease  v.  Barrett,  1  C.  M.  &  R.  019. 

(a)  1  Salk.  485.  In  trespass  against 
a  sheriif,  a  bill  of  sale,  reciting  the  writ, 
the  taking,  and  the  sale  of  the  goods,  is 
evidence  against  him  of  these  facts.  Wood- 
usard  v.  Larking,  3  Esp.  C.  286. 

(6)  2  Vent.  171.  1  Com.  Dig.  Evi- 
naacE,  [B.]  5.  A  recital  in  a  bond  that 
the  parties  had  agreed  to  execute  a  bond 
in  the  sum  of  5001.  does  not  confine  the 
bond  to  that  sum  if  actually  executed  in 
the  penal  snm  of  1 ,000  /.  Ingleby  ▼.  Stoift, 
3  M.  &  S.  488.     10  Bing.  84. 

(c)  2  P.  Wms.  432.  Marchioness  qf 
Amumdaie  v.  Harris. 

(d)  1  Rap.  C.  57.  Where  a  party  exe- 
cuted a  deal  (for  rai:»ing  money  un  an  an- 


nuity) reciting  a  will,  and  that  the  trustees 
had  not  sold,  and  that  he  was  in  possession 
by  their  permission ;  held  that  such  ad- 
mission was  evidence  to  show  that  he  was 
not  the  legal  owner  of  the  estate.  Doe  v. 
Cotdthred,  2  Nev.  &  P.  ia5. 

(e)  Btirfeigh  v.  Stibbs,  1  T.  B,  465. 

(f)  Mayor  of  Carlisle  v.  Blamire, 
8  East,  493. 

{g)  1  Salk.  186.  Com.  Dig.  Evidence, 
[B.]  5.  Ibid.  Estoppel,  [A.]  2.  Bat  it 
may  be  secondary  evidence  where  tlie  ori- 
ginal is  lost.  1  Salk.  280.  Com.  Dig.  Evi- 
dence, [B.]  5.  But  it  operates  ugainst 
those  who  claim  under  the  party.  Fitz- 
gerald V.  Eustace,  Bac.  Ab.  Ev.  047.  2  P. 
Wms.  432. 

(A)  A  deed  conveying  an  estate  to  B., 
but  to  which  B,  is  no  party,  recites  tJie 
bankruptcy  of  ^.;  5.  conveys  the  estate 
by  a  deed  which  contains  no  such  recital ; 
the  former  deed  is  not  evidence  against  B. 
of  the  bankruptcy  of  A.  in  a  suit  as  to 
other  lands.  Doe  v.  Shelton,  3  Ad.  &  Ell. 
265. 

(i)  Strncy  v.  Blake,  1  M.  &  W.  168. 
As  to  admissions  by  an  attorney,  bee  tit. 

ATfORNEY. 
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admission  for  the  purpose  of  trial  (h).    Where  a  man  has  cohabited  with  a 
woman,  and  treated  her  in  the  face  of  the  world  as  his  wife,  he  cannot 
afterwards  object  to  a  creditor  who  supplied  her  with  goods,  that  she  is  not 
his  wife  (Z),    So  where  a  man  has  held  himself  out  to  the  world  in  a 
particular  character,  he  cannot  afterwards  divest  himself  of  it,  in  order  to 
claim  that  to  which  under  the  assumed  character  he  is  not  entitled  (m).    A 
man  who  acquiesces  several  years  in  a  commission  of  bankrupt,  and  solicits 
the  votes  of  creditors  in  the  choice  of  assignees,  cannot  afterwards  dispute 
the  commission  (n).    So  a  petitioning  creditor  cannot  dilute  the  debt  in 
an  action  at  the  suit  of  the  assignees  (o).    So  a  defendant  is  estopped,  by 
the  recognizance  of  bail  entered  into  for  him  by  the  name  by  which  he  is 
sued,  from  pleading  a  misnomer,  although  he  is  no  x>aTty  to  the  recogni- 
zance (p) ;  for  in  these  and  other  such  cases  the  party,  by  taking  the  benefit 
of  the  act,  has  conclusively  adopted  it.    So  a  tenant  cannot  dispute  his 
landlord's  title,  nor  can  a  copyhold  tenant  dispute  the  title  of  the  lord  of 
the  manor  (q),    A  tenant  is  concluded  by  the  statement  which  he  makes  to 
his  landlord,  as  to  the  time  of  entry  (r).  Respondents  obtaining  a  respite  of 
an  appeal  cannot  afterwards  object  the  want  of  notice  of  appeal  (s).    Where 
one  being  a^ked  his  name  previous  to  the  suing  out  of  process,  represents 
it  to  be  Johny  he  cannot,  in  an  action  of  trespass  against  the  sheriff,  insist 
that  his  name  is  William  (t).    So  where  a  man  has  made  a  deliberate  ndmis- 
sion  in  rem^  by  giving  his  promissory  note,  or  by  entering  into  a  bond, 
or  other  obligation,  for  the  amount  of  goods  sold,  he  is  conclusively  bound 
by  it  in  the  absence  of  fraud,  or  perhaps,  of  mistake ;  for  the  very  intent 
and  purpose  of  the  acknowledgment  is,  that  it  shall  operate  as  conclnsive 
evidence  against  the  party  (u).    Where,  however,  a  receipt  has  been  given 
for  money,  it  is  not  so  conclusive  but  that  the  party  may  show  that  it  was 
given  under  a  mistake  (x),  and  that  he  did  not  receive  the  sum  or  thing  in 
question.    So  a  parish  certificate  is  evidence,  for  all  the  rest  of  the  world, 
against  the  x>&rish  which  granted  it,  and  conclusive  as  to  the  parish  to  which 
it  was  directed  (y).    Where  a  plaintiff  signed  himself  M.  D.  it  was  held 
that  he  was  to  be  taken  for  a  physician,  and  that  he  could  not  maintain  an 
action  for  fees  (z).     So  it  has  been  said  that  proof  of  the  bankrupt's  sub- 
mission to  a  commission  is  evidence  against  him  of  his  being  such  (a),  as,  if 
he  obtain  his  discharge  as  a  bankmpt  under  a  Judge's  order  (b).    But  the 


(k)  Such  an  admission  must  either  be 
proved  to  have  been  signed  by  the  attorney 
on  the  record,  or  by  the  authority  of  the 
party  himself.  See  Vol.  I.  and  Ind.  tit. 
Admissions. 

(/)  Wat$(m  V.  Threlkeld,  3  Esp.  637. 
Bobinfon  v.  Nahcn,  1  Camp.  246.  Munro 
V.  De  Cfiemant,  4  Camp.  216. 

(m)  Watson  v.  Threlkeld,  2  Esp.  637. 
Rdbifuon  v.  Nahouy  1  Camp.  246. 

(n)  Like  v.  Hotoe  and  Rogers,  6  Esp.  C. 
20.     Flower  v.  Heebee,  2  Ve».  236. 

(o)  Hctrmer  ▼.  Davis,  1  Moore,  300. 

(p)  Meredith  v.  Hodges,  2  N.  R.  463. 

{q)  Doe  d.  Nepean  v.  Budden,  6  6.  &  A. 
620.  See  tit.  Use  akd  Occupation, 
aud  tit.  Ejectment. 

(r)  Doe  d.  Syre  v.  Lanthley,  2  Esp.  C. 
636. 

(#)  /?.  V.  Justices  qf  Cartnarthenshire, 
4  B.  &  Ad.  663. 


(t)  Priee  v.  Harwood,  3  Camp.  108; 
and  see  Bass  v.  Clioe,  4  M.  &  S.  13. 

(«)  See  Nash  v.  Turner,  1  Esp.  C.  117. 
SoUmonson  v.  Turner,  1  Starkie's  C.  61. 
Yid.  ii^fra.  Assumpsit. 

(ff)  Stratton  y.  BasttOl,  2  T.  R.  366. 
Benson  v.  Bennett,  1  Camp.  394.  Bristow 
V.  Eastman,  1  Esp.  C.  172. 

(y)  4  T.  R.  266.  B.  v.  Headeom,  Burr. 
8.  C.  263. 

(z)  Lipscomb  V.  Holmes,  2  Camp.  441. 
See  Charley  v.  Boleott,  4  T.  R.  317. 

(a)  Hamland  ▼.  Cook,  6  T.  R.  666. 

{b)  Qoldie  V.  Gfunstone,  4  Camp.  381. 
Mercer  v.  Wise,  3  Esp.  219.  Watson  v. 
Wace,  5  B.  Sc  C.  163.  Secus,  if  he  make 
the  admission  merely  in  a  transaction  with 
thlnl  persons.  Heane  v.  Rogers,  0  B.  &  C. 
677. 
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mere  surrender  of  the  bankrupt  is  not  sufficient,  because  it  is  compulsory  (c). 
The  fact  that  a  party  has  proved  a  debt  under  a  commission  of  bankrupt  is 
not  even  prima  fade  evidence,  in  an  action  by  the  assignees  of  the  bankrupt 
against  that  party,  of  the  requisites  to  support  the  commission  (d)  \  for  a 
creditor  has  not  the  means  of  knowing  what  was  the  evidence  upon  which 
the  party  was  declared  a  bankrupt ;  and  by  proving  the  debt  he  at  most 
gives  credit  to  the  petitioning  creditor,  and  the  commissioners,  that  the 
former  has  not  sued  out  a  commission,  nor  the  latter  declared  the  party 
bankrupt,  without  proper  grounds  (e) ;  and  it  is  not  reasonable  that  he 
should  be  put  to  the  dilemma  of  being  barred  by  a  certificate,  or  of  being 
taken  to  have  admitted  that  every  act  necessary  to  support  the  commission 
really  existed.  Such  admissions  (/),  though  they  be  conclusive,  are  not 
e$tcppeb  in  the  strict  and  technical  sense,  which,  to  be  conclusive,  must 
be  pleaded  ;  but  are  conclusive  upon  the  evidence,  on  the  principles  of  good 
sense  and  sound  policy  (g), 

Thirdfy.  Where  the  admission  or  declaration  is  quite  foreign  to  the  ques-  Collateral 
tion  pending,  although  admissible,  yet  it  is  not  in  general  conclusive  evi-  admissions. 
dence;  and  though  a  party  may,  by  falsifying  his  former  declaration  or 
oath,  show  that  he  has  acted  illegally  and  immorally,  yet  as  he  is  not  guilty 
of  any  breach  of  good  faith  in  the  existing  transaction,  and  has  not  in- 
duced others  to  act  upon  his  admission  or  declaration,  nor  derived  any 
benefit  from  it  against  his  adversary,  he  is  not  bound  by  it :  the  evidence 
in  such  cases  is  merely  presumptive,  and  liable  to  be  rebutted.  Where  the 
admission  consists  in  a  loose  and  careless  declaration,  if  it  be  evidence  at 
an,  it  is  of  little  weight  (A).    Proof  that  B.  has  dealt  with  A,  as  the  farmer 


(c)  Per  Ld.  Ellenboroogh,  4  Camp.  383. 
Xdtber  is  he  precluded  by  a  petition  to 
tbe  Chancellor  to  enlan^  the  time  of  sar- 
rendeiiiig.  Mercer  v.  WiiCj  8  Bsp.  C.  219. 
Nor  by  an  application  to  a  commissiooer 
to  appoint  an  official  assignee.  Miaik  v. 
Clarke,  2  Bing.  N.  C.  899. 

(4)  Rankin  v.  Horner^  16  East,  191. 
Stewart  Y.liiekmanfllSap.CAQS,  It  had 
before  been  held,  that  the  proving  a  debt 
wider  a  commiMion  of  a  bankmpt  ettopped 
the  party  from  afterwards  disputing  it. 
Per  Lord  Mansfield,  Walker  v.  NeweU, 
cited  3  T.  R.  322. 

(e)  Bankin  v.  Komer  and  another ,  16 
East,  191.  Bat  see  MdUhy  v.  Ckrittie, 
1  Esp.  C.  340.  Walker  v.  BumeU,  DongL 
903;  3T.  R.321. 

(/)  See  ftirther  VoL  II.  tit  Pbbsumf- 
Tioir.  An  execatrix  who  uses  the  tes- 
tator's goods  as  her  own,  and  afterwards 
as  her  husband's,  cannot  object  to  their 
befaig  taken  in  execution  for  the  husband's 
debt.  Qtaek  v.  Stainea,  1  B.  &  P.  293. 
See  tit.  Shbriff.  A  petitioning  creditor 
cannot  dispute  the  debt  in  an  action  by 
the  assignees.  Banner  v.  Davit,  1  Moore, 
300.  A  distress  on  one  as  tenant  is  evi- 
dence of  the  tenancy.  Lord  Falmouth  v. 
Swann,  8  B.  &  C.  459.  Where  A,  B.  ex- 
eeated  a  warrant  of  attorney  in  the  name 
ol  C.  B.,  held  that  judgment  was  properly 
entered  np,  and  a  >?.  fa.  issued  and  exe- 
cuted against  him,  by  that  name.  Beevet 
▼.  Slater^  7  B.  &  C.  873.    The  obligor  of 


a  bond  represented  to  a  purchaser  that  it 
was  a  valid  instrument,  and  would  be  paid 
when  due ;  he  cannot  afterwards  set  up  as 
a  defence  that  it  was  void,  as  having  been 
given  for  a  gaming  debt.  Davison  v. 
Frankliny  1  B.  &  Ad.  142.  One  of  a  com- 
mittee of  a  company  empowered  by  Act  of 
Parliament  to  carry  on  certain  works,  is 
not  estopped  by  having  joined  in  making 
falls  on  subscribers,  or  by  payment  of 
calls,  from  disputing  their  validity,  if  Ille- 
gal; for  such  calls  being  against  law,  no 
person  could  be  misled.  Stratford  and 
Moreton  BaHway  Company  v.  Stratton, 

2  B.  &  Ad.  518.  A  rdator  who  did  not 
concur  in  the  election  of  the  defendant, 
although  he  appeared  afterwards  to  have 
acted  and  attended  corporate  meetings 
with  him,  may  still  sustain  the  application 
for  a  quo  toarranto.  B.  v.  Benney,  1  B. 
&  Ad.  684 ;  and  see  B,  v.  Clarke,  1  East, 
38.  Seeus  where  he  had  concurred  in  the 
election  of  others  at  the  time  when  the 
same  objection  to  the  title  of  the  elected, 
and  of  which  he  sought  to  avail  himself  on 
the  motion,  was  made  and  overruled.  B.  v. 
Parkyn,  1  B.  &  Ad.  690 ;  and  see  B.  v. 
Symmds,  4  T.  R.  223.    B,  v.  Mortlock, 

3  T.  R.  300. 

{g)  See  the  observations  of  Abbott, 
L.  C.  J.,  5  B.  &  C.  166. 

{h)  Burr.  2067;  2  Wils.  390;  and 
Lord  Ellenborough's  observations,  1  M.  & 
S.  636. 
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Collateral 
admiAsions. 


of  the  post-horse  duties  is  evidence  in  an  action  by  A,  against  B.,  to  prove 
that  he  is  so  (t).  Upon  an  indictment  under  the  27th  of  Eliz.  for  remaining 
in  this  kingdom  forty  days  after  taking  orders  from  the  See  of  Rome,  proof 
that  the  defendant  had  officiated  here  as  a  Romish  priest  was  held  to  be 
evidence  of  his  having  taken  orders  (A). 

In  an  action  for  non-residence,  proof  that  the  defendant  has  acted  as  the 
parson,  is  evidence  against  him  that  he  is  such  (/).  In  an  action  for  not 
netting  out  tithes,  proof  that  the  defendant  has  paid  tithes  to  the  plaintiff  is 
evidence  of  his  title  to  receive  them  (m).  An  acknowledgment  by  the  de- 
fendant that  his  trade  is  a  nuisance,  is  admissible,  although  not  conclusive 
evidence  against  him,  upon  an  indictment  for  setting  up  his  trade  at  another 
place  (n).  Proof  that  A.  B.,  as  the  proprietor  of  a  newspaper,  had  given 
security  for  the  payment  of  the  duties  on  advertisements,  and  had  from 
time  to  time  applied  to  the  Stamp-office  concerning  duties  on  the  paper, 
was  held  to  be  evidence  that  he  was  the  publisher  (o).  A  description  by 
the  party  as  to  his  situation  is  evidence  against  himself  that  he  holds  that 
situation  (p).  And  therefore,  on  an  information  against  a  military  officer 
for  false  musters,  the  returns  themselves  in  which  he  described  himself  to 
be  such  officer  were  held  to  be  evidence  of  the  fact  {q). 

An  advertisement  by  an  auctioneer  of  the  sale  of  the  property  of  A.  B, 
a  bankrupt,  is  evidence  in  an  action  by  him  against  the  assignees  that  A.  B. 
was  a  bankrupt  (r).  In  an  action  for  slandering  the  plaintiff  in  his  pro- 
fession as  an  attorney,  the  words  importing  that  the  plaintiff  was  an 
attorney  are  evidence  of  the  fact  («). 

Where  a  lessee  covenanted  that  the  lease  should  be  avoided  by  his  bank- 
rnptcy,  proof  of  his  submission  to  a  commission  was  held  to  be  evidence  of 
bankruptcy  without  proof  of  any  act  of  bankruptcy  (t). 

The  oath  of  a  party  taken  before  the  commissioners  of  the  income-tax  is 
evidence  upon  an  information  under  the  game-laws  (u),  but  not  conclusive. 
So  the  omission  of  a  debt  by  an  insolvent  in  his  schedule  is  evidence  against 
him,  although  it  does  not  estop  him  from  suing  (x).  So  in  a  suit  between 
the  lord  of  a  manor  and  the  devisee  of  a  copyhold,  the  recital  of  the  devise  in 


(t)  Ra4fard  v.  ATIniosh,  3  T.  R.  682. 
And  see  Peacock  v.  Harrity  10  East,  104. 
Litter  v.  Priestley,  Wightw.  67. 

(*)  JR.  V.  Kerne,  8  St.  Tri.  694.  R.  v. 
Brommich,  2  St.  Tr.  066. 

(/)  Bevan  v.  Williams,  3  T.  R.  635. 

(m)  Per  Lord  Kenyon,  3  T.  R.  636; 
4  T.  R.  367,  per  Buller,  J. 

(n)  B,  V.  Neville,  Peake*8  C.  91. 

(o)  R,  V.  Topham,  4  T.  R.  126. 

(p)  R.  Y.  Gardner,  2  Camp.  513. 

(q)  Ibid. 

(r)  Maltby  v.  Christie,  1  Esp.  C.340. 
Booth  V.  Coward,  1  B.  &  A.  077.  Inglit 
V.  SpencCf  1  Cr.  M.  &  R.  432.  So  where 
the  defendant,  with  a  view  to  a  commis- 
sion, made  affidavit  that  the  party  had 
become  bankrupt.  Ledbetter  v.  Salt,  4 
Bing.  623. 

(#)  Berryman  v.  Wise,  4  T.  R.  366. 
Pearce  v.  Whale,  6  B.  &  C.  39;  and  see 
Vol.  11.  tit.  Libel.  In  a  qui  tarn  action 
•gainat  a  collector  of  taxes,  it  is  not  ne- 
cessary to  give  in  evidence  his  warranto 
Proof  that  he  has  acted  as  collector  is 
•ufficient    Lister  v.  Priestley,  Wightw. 


67.  Accounting  with  one  as  farmer  of  the 
tolls  of  a  turnpike,  who  has  assumed  that 
character  by  consent  of  those  concerned, 
estops  the  party  from  disputing  the  validity 
of  his  title,  when  suing  by  account  stated 
for  those  tolls.  Peacock  v.  Harris,  10 
East,  104.  In  an  action  against  overseers, 
acts  done  by  them  in  that  capacity  are 
evidence  of  their  being  overseen.  Mer- 
rilVs  Lessee  v.  Whitechurch,  Salisbury 
assiz.  1817.  But  they  are  not  concluded 
by  the  acts  of  former  overseers,  without 
regular  proof  of  their  appointment.  Or 
by  the  act  of  a  co-defendant  previous  to 
the  commencement  of  his  overseership. 

(0  Boe  v.  Hodgson,  cor,  Abbott,  L. 
C.  J.    Sitting  after  Easter  T.  1823. 

(m)  R.  v.  Clarke,  8  T.  R.  120.  So  a 
return  under  the  stat.  1  &  2  O.  4,  c.  87, 
of  com  in  the  possession  of  a  party,  as 
sold  and  delivered  to  B,,  docs  not  pre- 
clude him  from  showing  that  it  was  deli- 
vered to  D.  on  account  of  B.,  but  that  B. 
was  not  to  have  possession  before  payment. 
Woodley  v.  Broum,  2  Bing.  627. 

(or)  3  Camp.  13. 


ADMISSIONS,   NATURB   OF. 


25 


the  admittance  is  evidence  of  the  devise  against  the  lord,  although  it  would  Collateral 
not  have  been  so  against  the  heir  (y).  admissioiis. 

In  an  action  for  bribing  of  one  who  had  a  vote  at  an  election,  the  very 
offer  to  bribe  is  CTidence  against  the  defendant  that  the  party  solicited  had 
a  right  to  rote  (z). 

In  the  case  of  Marru  r.  Miller  (a)  it  was  held,  that,  in  an  action  for 
criminal  couTersation,  an  admission  by  the  defendant  that  he  had  committed 
adultery  with  the  wife  of  the  plaintiff  was  not  sufficient,  without  proof  of  a 
marriage  in  fact.  But  when  this  doctrine  was  urged  in  a  subsequent 
case  {b)  the  Court  observed,  as  to  the  case  of  criminal  conversation,  '<  To 
be  sure,  a  defendant's  saying  in  jest,  or  in  loose  rambling  talk,  that  he  had 
lain  with  the  plaintiff's  wife,  would  not  be  sufficient  alone  to  convict  him  in 
that  action ;  but  if  it  were  proved  that  the  defendant  had  seriously  and 
solemnly  recognized  that  he  knew  the  woman  he  had  lain  with  was  the 
plaintifTs  wife,  we  think  it  would  be  evidence  proper  to  be  left  to  a  jury, 
without  proving  a  marriage.'' 

Answers  in  Chancery,  as  has  been  seen,  operate  as  admissions  upon  oath  (e). 
It  seems,  however,  that  an  admission  by  the  defendant,  even  to  an  answer 
in  Chancery,  is  merely  secondary  evidence  as  to  the  execution  of  a  deed,  and 
therefore  does  not  supersede  the  necessity  of  proving  it  by  the  subscribing 
witness,  because  a  fiict  may  be  known  to  the  subscribing  witness  which  is  not 
known  to  the  obliger,  and  he  is  entitled  to  avail  himself  of  all  the  knowledge 
of  the  subscribing  witness  relating  to  the  transaction  (d,)  But  this  objec- 
tion does  not  apply  where  the  party  enters  into  an  admission  with  a  view  to 
the  trial  of  the  cause.  And  it  has  been  held  that  a  declaration  by  the  lessee 
of  a  plaintiff  in  ejectment,  that  he  has  assigned  a  lease,  is  evidence  of  the 
hct(e). 

So  in  some  other  cases,  where  the  subject  of  admission  is  usually  authen- 
ticated and  proved  in  a  formal  and  solemn  manner,  and  the  existence  of  the 
fact  includes  legal  considerations  not  likely  to  be  understood  by  the  party, 
better  evidence  than  his  simple  oral  admission  is  frequently  required ;  as, 
where  a  prisoner  upon  an  indictment  for  bigamy  has  admitted  the  former 
marriage  (/) ;  for  this,  it  has  been  held  (g),  does  not  supersede  the  neces- 
sity of  formal  proof  of  the  first  marriage. 

A  mere  voluntary  affidavit  is  evidence  against  the  party  who  makes  it  as 
a  confession  (A).    So,  as  has  been  seen  in  some  cases,  a  bill  in  equity  is  evi- 


(y)  Lord  Raym.  785. 

(z)  Coombe  r.  Pitt,  Bnrr.  1586 ;  and 
Riffg  V.  Cvrgerwen,  2  Wils.  305.  In  both 
those  cases  the  bribee  was  admitted  to 
vote,  which  was  held  to  be  the  strongest 
evidence  of  bis  right  to  vote;  but  Lord 
Mansfield  and  the  rest  of  the  Conrt  (Burr. 
lSdO)f  held  expressly,  that  a  man  who 
bad  given  money  to  another  for  his  vote 
should  not  be  admitted  to  say  that  he  had 
no  vote. 

(a)  Bnrr.  2057.  Qu.  whether  this  is  the 
same  with  the  case  cited  2  Wils.  399,  un- 
der the  names  of  Dr.  Smith  v.  Miller  ? 

(b)  2  Wils.  309. 

(e)  Supra,  YoL  L  tit  Judicial  In- 

flTBUlfBirTB. 

(rf)  Per  Le  Blanc,  J.,  Call  v.  Dunning, 
4  But,  53 ;  Abbott  v.  Plumb,  Dongl.  205. 
Bat  it  has  been  held,  that  a  declaration  by 


the  lessor  of  the  plaintiff  in  ejectment  that 
he  has  assigned  a  lease  is  evidence  of  the 
fact    Doe  v.  Watson,  2  Starkie's  C.  230. 

(e)  Doe  V.  Watson,  2  Starkie's  C.  230. 
Bnt  a  party's  admission  of  having  exe- 
cuted a  bond  does  not  supersede  the  ordi- 
nary proof.  Abbott  v.  Plumbe,  Doug. 
205. 

(/)  See  tit.  PoLTQAMT.  So  where  the 
plaintiff  in  assumpsit  liad  admitted  his 
discharge  under  an  insolvent  act,  which 
was  set  up  as  a  defence.  See  3  Camp.  136. 
So  an  admission  by  the  plaintiff  at  a 
tavern  that  he  liad  been  discharged  as  an 
insolvent  was  held  to  be  inconclusive,  as 
comprising  matter  of  law  as  well  as  of  fiict. 
Summerset  v.  Adamson,  1  Blng.  73. 

(g)  By  Le  Blanc,  J.,  York  Assizes. 

(A)  Style,  448.  Sacheverelv.Sacheverel, 
Bac.  Ab.  £v.  628.    An  answer  to  a  bill  in 
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dence  against  the  complaiiuuit  (t).     So  a  paper  written  by  a  defendant, 
though  signed  by  a  third  person,  is  evidence  against  him  (A). 
Indirect  In  general  an  admission  may  be  presumed,  not  only  from  the  declaration 

admisgions.  ^f  ^  party,  but  even  from  his  acquiescence  or  silence.  As,  for  instance,  where 
the  existence  of  the  debt,  or  of  the  particular  right,  has  been  inserted  in  his 
presence  and  he  has  not  contradicted  it  So  an  acquiescence  and  endurance, 
when  acts  are  done  by  another,  which,  if  wrongfully  done,  are  encroach- 
ments, and  call  for  resistance  and  opposition,  are  evidence,  as  a  tacit  admis- 
sion l^at  such  acts  could  not  legally  be  resisted  (Q. 

Wheie  notice  to  quit  is  served  personally  upon  a  tenant,  and  he  makes  no 
objection  to  the  time  specified  in  the  notice,  it  is  prmdfsune  evidence  of  ad- 
mission and  acquiescence  (m) ;  but  if  the  party  cannot,  or  does  not,  read 
the  notice  when  served,  no  such  inference  can  be  made  (n). 

Evidence  of  this  class  declines  by  gradual  shades,  from  the  most  express 
and  solemn  admissions  down  to  expressions  and  acts  which  afford  but  remote 
and  weak  presumptions  as  to  the  particular  fact  in  question ;  for  it  has 
already  been  seen,  that  the  conduct  of  the  party  himself  who  knows  the  truth 
of  the  fact,  or  who  may  be  presumed  to  know  it,  is  always  evidence  against 
himself* 

An  admission  made  for  the  purpose,  as  it  is  usually  termed,  of  buying 
peace,  is  not  allowed  to  be  taken  advantage  of  for  the  purposes  of  evidence. 


Chancery  filed  against  the  defendant  by 
a  straoger,  may  be  read  to  show  the  ad- 
miMion  of  a  particiilar  fiust,  though  it  is 
not  evidence  of  a  Judicial  proceeding. 
Orant  Y.Jaekton^htart,  amdothiny  Peake's 
C.  203.  An  answer  in  Chancery,  stating 
that  tlie  defendant  ''  believes  that  H,  M, 
was  possessed  of  the  leasehold  premises 
mentioned  in  the  bfil,"  is  evidence  against 
him  in  an  action  of  ejectment  brought  by 
the  executor  of  J7.  M,  to  show  that  the 
testator  had  a  chattel  interest  in  the  pro- 
perty. Doe  d.  BiQby  v.  Sie^^  3  Camp. 
115.  The  holder  of  a  bill  overdue 
gives  in  a  blank  schedule  under  an  insol- 
vent act  This  is  not  such  an  acknow- 
ledgment that  the  bill  has  been  satisfied 
as  will  discharge  the  defendant,  the  ac- 
ceptor, i/iorf  V.  Newmaiiy  3  Camp.  C.  13. 
See  iZ.  V.  FentTthamy  8  T.  R.  362.  A  let- 
ter by  a  party,  in  which  he  speaks  of  a 
ship  as  his  own  ship,  does  not  conclude 
him  firom  showing  that  he  used  these  ex- 
pressions as  agent  to  a  third  person.  TuH- 
fodhv.Ai|rrf,fiolfsC.i87.  Inassumpait 
for  a  copyhold  fine,  the  defendant  is  not 
estopped  by  the  rent  reserved  by  him  on 
the  premises  from  showing  the  real  valne. 
Lord  Verulam  v.  Howardf  7  Bing.  327, 
and  6  M.  &  P.  148 ;  and  see  UaUon  v. 
HaueU,  2  Str.  1042. 

(t)  Vide  (KtUet  Vol  I.  Ind.  tit  Judicial 
Instruments. 

(k)  Alexander  v.  Brown,  1  Cair.  288. 

(/)  See  the  observations  of  AbboU,  Ld. 
Ch.  J.  in  Steel  v.  Prieketty  2  Btarkie*8  C. 
47 1 .  If  il .  having  title  to  premiMS  in  the 
possossion  of  J9.,  sulFer  B.  to  make  altera- 
tions iDconsistettt  with  such  title,  it  is 
evidence  to  go  to  a  jury  of  recognition  of 


a.  of  the  right  of  B.  Doe  d.  WinekUy 
V.  Pye,  esq.  Principal  of  Barnard's  Inn, 
1  Esp.  C.  364.  And  see  Doe  v.  AUeriy 
8  Taunt  78.  Covenant  by  a  lessee  that 
the  lease  shall  become  void  if  he  become 
bankrupt,  proof  of  his  submission  to  the 
commission  is  evidence,  without  proving 
an  act  of  bankruptcy.  Boe  v.  Hodgoony 
West  Bitt  alter  Easter  Term,  1823,  ear, 
Abbott,  L.C.J.  The  drawer  of  a  dis- 
honoured bill  objects  to  pay  the  amount, 
on  the  gitwnd  of  his  having  reodved  no 
consideration,  but  says  noth^  concerning 
the  indorsement ;  his  sUence  in  this  respect 
is  not  an  admissioa  of  the  handwriting  of 
the  first  indorser.  Bwnoon  v.  QeolUy  1 
Camp.  C.  100.  Although  what  has  been  said 
in  the  presence  of  a  party  is  admissible  in 
evidence  ibr  the  purpose  of  introdncing  or 
expUdnfaig  anything  said  by  him,  or  even 
of  raising  an  inference  firom  his  sUence, 
the  role  does  not  apply  to  assertions  or 
declarations  made  by  a  third  person  in  the 
presence  and  hearing  of  a  party  on  an 
inquiry  before  a  magistrate  on  a  penal 
charge,  even  although  the  party  might  if 
he  had  chosen  cross-examined  that  thiid 
person  or  commented  on  his  statement; 
for  in  such  proceedings  a  regularity  and 
order  of  proceeding  is  adopted  whidi  pre- 
vent a  party  from  interposing  when  and 
how  he  pleases;  and,  consequently,  the 
same  inferences  cannot  be  drawn  from  his 
conduct  or  his  silence  as  in  ordinary  cases, 
itfi/et  V.  Androuit,  1  Mood.  k.  M.  336. 

(m)  See  Ejbctmbnt  bt  Landlord. 

(n)  7^ofiuud../<me«v.Tftoma«,2Camp. 
^50.  i>oe  V.  i^oTf^er,  13  Bast,  405.  Boe 
v.  Briggey  2  Taunt  109. 


ADMISSIONS,    NATURE   OF. 


27 


since  the  offer  may  have  resulted,  not  from  a  consciousness  of  the  truth  of 
the  claim,  but  a  desire  to  avoid  litigation  (o).  And,  therefore,  where  it  ap- 
pears to  be  probable  that  such  was  the  motive,  the  evidence  is  not  admis- 
sible (p).  But  the  offer  of  a  sum  of  money  by  way  of  compensation  is  ad- 
missible, unless  it  be  accompanied  with  a  notification  that  it  is  made  without 
prejudice,  or  is  confidential  {q). 

So  an  admitsioa  made  conditioaally,  where  the  condition  has  not  been  Coaditiona] 
performed,  or  with  reference  to  particular  circmoMtances,  or  to  the  particu-  »dini»8ioiw. 
far  state  of  the  pleadings,  &c.,  is  not  admissible  in  evidence  under  different 
circumstances.  It  was  once  held,  that  admissions  made  upon  a  reference 
which  turned  out  to  be  ineffectual,  were  not  afterwards  admissible ;  but 
Lord  Kenyon  said,  in  a  subsequent  case,  that  this  was  going  too  far,  and 
that  he  should  receive  all  such  admissions  as  the  party  would  be  compelled 
to  make  by  a  bill  of  discovery  (r),  and  the  arbitrator  nay  be  called  as  a  wit- 
ness to  prove  them. 

An  agreement  to  admit  a  fact  on  the  trml  applies  to  every  trial  which 
the  Court  may  direct  (s). 

Admissions  by  a  bankrupt  upon  an  examination  before  commissioners  Compul- 
are  evidence  against  him,  although  he  might  have  demurred  to  the  ques-  soiy  admis- 
tions(f),  because  they  might  subject  him  to  penalties.    And  so  it  seems  are  ^^^*' 


(o)  3  Esp.C.  113.  B.N.B.896  1  Bsp. 
C.  143. 

(p)  And  therefore  it  is  laid,  that  if  A, 
ne  B.  for  1002.,  tnd  J9.  oSBsr  to  pay  90  /., 
it  shall  net  be  recelfed  as  evidence,  for 
that  oeitfaer  admits  nor  asoertains  any 
debt,  and  is  ao  more  thaa  saying  he  would 
give  90/.  to  get  rid  of  the  action ;  bat 
tint  if  an  aeooont  consist  of  ten  articles, 
and  JB.  admit  that  sach  a  one  is  dne,  it 
will  be  good  evidence  ibr  so  much. 
Feake's  Bv.  10,  citing  BolL  N.  P.  936. 
In  the  case  of  Waitbidge  v.  Kennutmy 
I  Esp.  C.  143,  Lord  Kenyon  is  stated  to 
have  held,  that  an  admission  or  confession 
made  pending  and  under  the  fidth  of  a 
treaty,  and  into  which  the  party  might 
have  been  led  by  the  confidence  of  an 
expected  compvomise,  conld  not  be  given 
in  evidence  to  his  pr^ndice;  but  that^ 
nnder  soch  cireamstanoes,  the  admission 
of  a  &et,  soch  as  the  handwriting  of  the 
party,  which  was  not  connected  with  the 
merits,  might  be  received  in  evidence. 
Tlie  rvle  does  not  extend  to  an  offer  to 
refer,  for  that  is  not  a  concession  Ibr  the 
parpoeeof  peace,  Tkonuu  v.  AtiMeny  9  D. 
Sl  R.  SfiO;  nor  to  a  treaty  which  is  con- 
ehided,  FroffwM  v.  XJetoOfyn,  8  Ptioe, 
139. 

(q)  WaUace  v.  Small,  M.  ic  M.  446. 
HiU  V.  BUiott,  6  C.  Jt  P.  43a  Watti  v. 
Lawtonf  lb.  447.  The  rule  is  applicable 
only  to  treaties  for  the  purpose  of  ending 
suits  which  are  not  eventvaJUy  brought  to 
a  conchision ;  but  does  not  apply  to  agree- 
ments perfected  and  executed,  although 
the  SQ^ectpmatter  and  olirjeots  of  such 
agreements  may  be  a  compromise  of  pre- 
viously existing  differences  between  the 
parties.    Froysell  v.  Lewelyn,  9  Pri.  199. 


The  defendant  was  sned  for  work  done 
on  premises  in  the  occupation  of  his  tenant ; 
and  upon  an  interview  between  the  plaintiff 
and  his  attorney,  the  defendant  and  his 
tenant,  it  was  agreed  that  the  tenant  out 
of  the  rent  should  pay  the  debt  (which  he 
accordingly  did),  and  that  the  defendants 
should  pay  two-thirds  of  the  costs ;  this 
not  being  done,  the  plaintiff  proceeded  in 
the  action.  At  the  trial  he  ftlled  in  prov- 
ing the  defendant's  liability  for  the  work, 
but  relied  on  the  arrangement  so  made  as 
an  admission  of  the  debt  Held  (per  Lit- 
tledale  and  Holroyd,  J.  J.,  diss.  Bay  ley,  J.) 
that,  if  even  it  were  admissible  in  evidence^ 
as  being  upon  a  negotiation  for  a  compro- 
mise, it  did  not  show  an  original  right  of 
action,  although  it  might  have  been  evl* 
dence  to  support  a  new  ground  of  action 
on  that  agreement  JUifU  v.  Hudson,  S 
M.  8c  Ry.  481. 

(r)  Slack  v.  JBucAonan,  Peake's  C.  6. 
Gregory  y,  ffawardj  9  B»p,C.llZ.  Doe 
V.  JBkfons,  3  C.  &  P.  919.  Turton  v.  Ben- 
son,  1  P.  Wms.  496.  Harmon  v.  Van^ 
haUon,^VenLl\l,  Wsstlaiev,  Collardf 
B.  N.  P.  93a 

(#)  BUon  V.  LarJdns,  1  Ho.  &  R.  lOa 
Although  the  attorney  of  the  party  retract 
it  before  the  new  trial.  lioe  v.  Bird, 
7  P.  &  C.  a  8o  a  special  case  settled  on 
one  trial,  has  been  admitted  as  evidence 
on  a  seo<Nid.  Van  Wart  v.  WoUey,  R.  iu 
M.  6. 

{i)  Smith  V.  Beadnall,  1  Camp.  30. 
Stod^h  V.  Be  Tastet,  4  Camp.  10.  OH- 
ling  V.  Summerset,  cor.  Abbott,  Ld.  C.  J. 
West  Sitt  tSter  Mich.  1823.  Bobton 
V.  Alexander^  1  B.  &  P.  448.  Although 
part  only  of  what  he  swore  was  taken 
down.    Miltoard  v.  Forbes,  4  £sp.  C.  179. 
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By  a  party 
to  the  re- 
cord. 


all  answers  made  by  a  witness  in  examination  in  a  court  of  justice,  although 
he  might  have  objected  to  answering  the  questions  (m).  So  is  evidence 
given  by  the  party  in  court,  although  he  had  no  opportunity  of  entering 
into  an  explanation  of  the  circumstances  under  which  the  fact  took  place  (jr). 
So  is  evidence  given  under  compulsory  authority  before  a  committee  of  the 
House  of  Commons  (y).  But  a  compelled  admission  is  not  evidence  of  an 
account  stated  (z).  But  it  will  be  seen  that  admissions  or  confessions  ex- 
torted by  any  kind  of  duress  or  threats  are  not  evidence  in  criminal  cases. 

The  admission  of  a  party  on  the  record  is  evidence,  although  he  be  but  a 
trustee  for  another,  and  although  it  appear  from  the  admission  itself  that 
he  is  such  (a).  And,  therefore,  an  admission  by  the  obligee  of  an  assigned 
bond,  in  whose  name  the  action  must  necessarily  be  brought,  is  evidence  to 
bar  the  action  (b).  And  in  an  action  by  the  consignor  of  goods,  on  behalf 
of  the  consignee  against  the  captain,  it  was  held  that  a  letter  written  by  the 
plaintiff  was  evidence  against  him  (c). 

And  an  admission  by  one  who  sues  as  the  assignee  of  a  bankrupt,  made 
before  his  appointment  of  assignee,  is  inadmissible  against  him  in  that  cha- 
racter (<f). 

But  the  admission  by  a  guardian,  although  he  be  the  plaintiff  on  record, 
is  not  evidence  against  the  infant  (e) ;  nor  can  the  answer  of  the  guardian 
in  Chancery  be  read  against  the  infant  (f). 

In  settlement  cases,  all  declarations  by  rated  parishioners  are  evidence 


It  has  been  held  that  a  bankrupt  is  com- 
pellable to  answer  questions  by  commis- 
sioners, on  exaMilnation,  which  may  sub- 
ject him  to  penalties  for  gaming  or  trading 
as  a  smuggler,  or  being  a  clergyman.  Ex 
parte  Meynolt,  Atk.  200.  JSx  parte 
Barr,  Cooke,  200.  And  that  one  who 
has  money  of  the  bankrupt's  in  his  hands, 
must  account  for  it,  though  he  may  sub- 
ject himself  to  penalties.  Ex  parte  Symet, 
11  Yes.  521  Where  the  examination  of 
the  defendant  is  prim/t  ya«t«  admissible  for 
the  plaintiff,  the  opposite  party  cannot 
interpose  evidence  to  qnalify  or  show  that 
it  was  inadmissible,  but  it  ought  after- 
wards to  be  given  as  part  of  the  defendant's 
case. 

(u)  Ir^fra,  28. 

(x)  CoUett  V.  Lord  Keith,  4  £sp.  C. 
212. 

(y)  B.  y.  Mereeron,  2  Starkie's  C.  360. 

(z)  TtttkerY. Barrow,! B,&C,G2. 

(a)  Bauermany,  Radeniutfl  T.B^eGS, 
This  was  an  action  by  the  plaintiffs,  who 
were  the  shippers  of  goods  on  behalf  of 
Van  Dycke  k  Co.,  against  the  defendants, 
for  the  damaging  of  goods  in  the  course 
of  the  carriage;  and  the  question  was, 
whether  a  letter  from  the  nominal  plain- 
tiffs, from  which  it  appeared  that  Van 
Dycke  &  Co.  were  the  real  plaintiffs,  and 
haid  indemnified  them,  could  be  read,  in 
order  to  prove  an  admission  that  the  de- 
liBndants  were  wholly  free  from  blame. 
The  evidence  was  rejected  upon  the  trial ; 
but  the  Court  of  K.  B.  were  afterwards  of 
opinion  that  the  evidence  ought  to  have 
been  admitted,  on  the  ground  that  the 
plaintiff  in  a  cause  must  be  considered  as 


having  an  interest  in  the  action ;  and 
Lawrence,  J.  observed,  that  he  had  looked 
into  the  books,  and  could  not  find  one 
case  in  which  it  had  been  held  that  an 
admission  by  tlie  plaintiff  on  record  was 
not  evidence.  See  Gihton  v.  Winterf  6  B. 
&  Ad.  96;  Salk.  260.  Payne  v.  Bogere, 
Bougl.  407,  where  the  tenant,  a  nominal 
plaintiff,  having  given  a  release  to  the  de- 
fendant, the  Court  ordered  it  to  be  given 
np  on  an  application  by  the  landlord.  See 
Craib  v.  ITAeth,  7  T.  R.  670,  in  note.  In 
Buller^s  N.  P.  237,  it  is  laid  dovma,  that  the 
answers  of  a  trustee  can  in  no  case  be 
admitted  as  evidence  against  a  eegtui  que 
trust. 

(b)  Craib  v.  ITAeth,  7  T.  R  670,  hi  the 
uote. 

(e)  7  T.  R.  668.    See  note  (a). 

(d)  FentDick  v.  Thornton,  M.  &  M.  61. 

(e)  Bggletton  v.  Speke,  3  Mod.  258. 
Cowling  v.  Ely,  2  Starkie's  C.  366.  See 
James  v.  Hatfield,  1  Str.  548.  6o  an  ad- 
mission by  a  proehein  ami  is  not  evidence 
against  an  infant.  Webb  v.  Smith,  1  Ry. 
&.  M.  106.  It  was  held  by  Lord  £ldon,in 
Daviet  v.  Ridge,  3  Esp.  C.  101,  that  in  an 
action  against  two  trustees,  an  admission 
by  one  ti^t  he  had  trust  property  in  his 
hands  vras  not  evidence  of  the  fact  against 
the  other. 

(/)  Eggleston  v.  Speke,  3  Mod.  258. 
For  by  the  opinion  of  the  Court  of  K.  B., 
on  being  consulted  by  the  Judges  of  C.  P., 
upon  a  trial  at  bar,  the  answer  of  the 
guardian  is  but  to  bring  the  infant  into 
court.  See  Carth.  79 ;  2  Vent.  72  ;  Lord 
Raym.  312;  Prec.  Ch.  220;  1  P.  Wms. 
344 ;  3  Bac.  Ab.  148 ;  3  Bro.  P.  C.  1. 
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against  the  parish,  for  they  are  parties  to  the  cause  (g).  And  it  is  not 
necessary  to  show  previously  that  the  party  has  refused  to  be  examined  (A). 
But  an  admission  by  a  corporator  is  not  eridence  in  actions  against  the 
corporation  (i),  unless  it  be  made  in  an  official  capacity. 

So  the  admissions  of  the  party  really  interested,  although  he  be  no  party  By  party  in 
to  the  auit,  are  evidence  against  him  ;  for  the  law,  with  a  view  to  evidence,  interest. 
regards  the  real  parties.  Thus,  in  an  action  upon  a  bond  conditioned  for  the 
payment  of  money  to  Z.  D.,  it  was  held,  that  the  declaration  of  X.  D,  that  the 
defendant  owed  nothing,  was  evidence  for  the  latter  (i().  So  in  an  action  on 
a  bill  of  exchange,  for  the  benefit  of  another  (/).  So  the  declaration  by  the 
under-sheriff,  in  matters  relating  to  the  execution  of  the  office,  is  evidence 
against  the  sheriff,  since  he  is  the  responsible  person  (m).  So  it  is  where 
the  party  interested  indemnifies  a  party  to  the  record  (n).  So  in  actions 
upon  policies  (o),  the  declarations  of  the  parties  really  interested  are  admis- 
sible. So,  in  an  action  by  the  master  for  freight,  is  the  declaration  of  the 
ship-owner  (p),  where  the  action  is  brought  for  his  benefit.  So  where  the 
party  in  the  action  is  indemnified  by  another ;  as  when  the  sheriff  is  in- 
demnified by  a  third  person,  the  declarations  of  that  person  are  evidence 
against  the  sheriff  (9).  Where  a  defendant  in  trover  for  a  deed  admitted 
that  he  detained  it  on  the  request  of  another,  it  was  held  that  the  declarations 
of  the  latter  were  properly  received  (r). 

An  admission  or  declaration  by  a  third  person  is,  upon  principles  already   By  third 
adverted  to,  in  general  inadmissible.     It  ceases  to  be  so,  where  the  party   P*"<*^' 
making  such   admission  or  declaration  can  be  considered  as  identical  in 
interest  and  authority  with  the  other,  or  to  be  his  mere  instrument  or  agent ; 
since,  if  a  man  authorize  another  to  make  a  declaration,  it  is  the  same  thing 
in  reason  and  in  law  as  if  he  had  made  it  himself. 

Where  a  party  refers  to  another  for  an  answer  on  a  particular  subject.    By  an 
the  answer  is,  in  general,  evidence  against  him,  since  he  makes  the  referee   ^^^^^' 
his  accredited  agent  for  the  purpose  of  giving  the  answer.    The  defendant 
in  an  action  for  goods  sold  and  delivered,  said,  '^  If  Coomes  will  say  that  lie 


ig)  JR.  V.  Whitley  Lower,  I  M.  &  S. 
036;  11  Bast,  578.  R.  v.  Wohum,  10 
BaBt,  306,  402.  And  therefore  a  rated 
inhabitant  could  not  be  examined  by  the 
adverse  party.  But  now  see  the  stat. 
M  Geo.  3,  c.  170. 

(A)  1  M.  &  S.  636. 

(t)  Maifor  qf  London  v.  Long,  1  Camp. 
33.  Ma^^  of  London  v.  JoU\ffe,  2  Keb. 
205.  Lord  Dorset  v.  Ceaier,  3  Keb.  300. 
R,  V.  City  of  London,  1  Vent.  351 ;  S  Lev. 
231 ;  1  Vent. 254 ;2 Vem.351.  Videetiam 
Duke  V.  Aldridge,  11  Bast,  584,  n.;  7 
T.  R.  665.    If^ra  tit  Parties. 

{k)  Hanson  v.  Parker,  1  WUs.  257. 

(0  Welttead  v.  Leoy,  1  Mo.  k,  R.  138. 
So  as  to  the  dechiratlon  of  a  party  fhnn 
whom  the  plaintiff  received  a  bill  or  note 
where  evidence,  Beauehamp  v.  Paey,  1  B. 
&  Ad.  80. 

(m)  YabsleyY.Doble,  Lord  Baym.  190, 

(n)  Dowden  v.  Fowle,  4  Camp.  38. 
The  action  was  brought  against  the  sheriff 
for  a  fidse  return,  and  was  defended  by  the 
assignees  of  the  execution  debtor ;  and  it 
was  held  that  the  declaration  of  one  of 
them  (being  petitioning  creditor),  tliat  the 


debt  did  not  amount  to  100  Z.,  was  admis- 
sible in  evidence.  See  also  Young  t.  Smith, 
6  £sp.  C.  121. 

(o)  In, Bell  V.  Ansley,  16  East,  143, 
Lord  Ellenborough  observed,  though  an 
action  on  a  policy  may  be  brought  in  the 
name  of  the  person  who  effected  it,  though 
he  be  not  the  person  actually  interested, 
yet  the  persons  interested  are  so  far  looked 
upon  as  parties  to  the  suit,  that  the  decla- 
rations of  any  of  them  are  received  as  ad- 
missible evidence  against  the  plaintiff, 
and  what  would  be  a  defence  against  them 
would,  in  many  instances,  be  a  defence 
against  the  plaintiff. 

(p)  Smith  V.  Lyon,  3  Camp.  465. 

(q)  Duke  V.  Aldridge,  cor.  Lord  Mans- 
field, cited  in  Baxunnan  v.  Radenius,  7 
T.  R.  665.    Supra,  notes  (m)  and  (n). 

(r)  Harrison  v.  Vallance,  1  Bing.  45, 
and  see  Robson  v.  Andrade,  1  Starlde's  C. 
372.  But  yet  the  mere  fact  tliat  a  party 
has  acted  as  the  agent  of  another,  is  not  in 
general  sufficient  to  let  in  evidence  of  the 
declarations  of  the  principal,  unless  he  has 
indemnified  the  agent.  Thus  a  declantioa 
by  a  party  under  whom  a  defendant  in  re- 
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did  deliver  the  goods,  I  will  pay  for  them/'  Upon  the  trial'  it  was  proved 
that  CoomeSj  on  application  to  him,  did  say  that  he  had  delivered  the  goods^ 
and  the  evidence  was  held  to  be  admissible  («)•  So  where  an  executor  referred 
a  creditor  of  the  testator  to  J.  &  for  information  concerning  the  effects  of  the 
testator,  it  was  held  that  an  adnussion  of  assets  by  J.  S,  was  conclusive  upon 
the  subject  (<X  ^9  ^  general,  what  an  agent  says,  who  is  employed  by 
another  to  make  a  proposal  for  him,  is  also  evidence  against  the  latter  (11). 
So  an  admission  by  an  agent,  in  the  course  of  transacting  the  business  which 
he  is  appointed  to  perform  by  the  principal,  is,  in  general,  evidence  against  the 
principal  (x).  But  in  such  case  it  is  necessary  to  prove  the  authority,  either 
expressly  or  impliedly,  as  by  showing  what  the  usual  mode  of  dealing  has 
been  (y) ;  for  an  agent  cannot  bind  his  principal,  either  by  act  or  declaration, 
beyond  the  scope  of  his  authority  (2). 

But  it  seems  to  be  a  general  rule,  that  what  an  agent  does  or  says  within 
the  scope  of  his  authority,  is  binding  upon  the  principal,  whose  instrument  be 
is ;  so  that  not  only  an  agreement  made  by  an  agent  is  binding  upon  the 
principal,  but  so  are  all  the  declarations  of  the  agent  at  the  time,i,  which  in  * 
any  manner  affect  or  qualify  the  nature  of  the  agreement  (a) ;  but  what  the 
agent  says  at  another  time,  and  of  his  own  authority,  ia  not  evidence  against 
the  principaL 

The  act  or  admission  q£  an  under-eheriff  accompanying  official  acts,  is,  in 
general,  obligatory  upon  his  principal,  the  sheriff,  because  he  is  notoriously 
the  agent  of  the  sheriff  for  transacting  all  that  appertains  to  the  office,  and 
he  indemnifies  the  sheriff,  and  consequently  by  his  admission  charges  him- 
self (6)  ;  but  the  authority  of  a  bailiff,  who  b  not  the  general  officer  of  the 


plevin  makes  cognizance,  is  not  evidence 
for  the  plaintiff.  Hart  v.  Home,  8 
Camp.  02. 

(#)  DanUl  V.  Pitty  %  Camp.  966,  hi 
note,  cor.  Ld.  Ellenborougli.  And  see 
Stevens  y.  TAocAer,  Peake's  C.  187.  Gof 
nett  V.  BaU^  3  Starkie's  C.  160,  1  M. 
&  W.  438.  441.  The  plaintiff's  hone 
having  been  ii^ared  through  alleged  neg- 
ligence on  the  part  of  tlie  defendant,  in  not 
fencing  a  sliaft,  the  defendant  agreed  to 
pay  if  a  miner  jnry  would  say  that  the 
shaft  was  his ;  held  that  their  so  finding 
was  admissible  but  not  conclusive  evi- 
dence for  the  plaintiff.  Syhray  v.  Wh^e, 
1M.&M.495. 

(0  Wmiwm  V.  JMiief,  1  Camp.  364. 
If  a  party  declare  that  he  will  be  bound 
by  the  oath  of  a  tliird  person,  and  that 
person  makes  the  oath  accordingly,  it  is 
binding.  Per  Bayley,  J.,  Trin.  T.  1885 ; 
and  see  Uoyd  v.  WUUm,  1  Esp.  C.  178; 
Godbolt,  201;  SI  Hen.  6,  fb.  31,  pi.  17. 
il.  takes  a  forged  note  from  B. ;  on  its  being 
returned,  B.  says  he  received  the  note 
from  C,  to  whom  he  refers  A.  ibr  infor- 
mation. CJh  statement  is  evidence  against 
B. ;  Br^h  v.  Kent,  1  Camp.  C.  366,  n. 
The  holder  of  a  bill  agrees  not  to  sue  the 
drawee,  provided  the  latter  will  make  an 
aiAdavit  that  the  acceptance  is  a  forgery. 
If  the  affidavit  be  made,  though  fblse,  the 
holder  is  ooackided,  Steven*  cmd  another 
V.  Thaeker,  Peake*s  C.  187.  See  Brayne 
V.  Bealy  3  Lev.  840,  841.  The  defendant, 
in  reply  to  inquiries  respectiag  the  account. 


referred  to  a  party  who  he  said  was  pos- 
sessed of  his  sentiments,  and  referred  the 
inquirer  to  him  tliereon;  held  to  be  a  snffl- 
cioit  acknowledgment  of  him  as  an  agent 
to  make  his  dedaratioq  as  to  the  account 
bfaidfaig,  Hood  V.  Beeoey  3  C.  ft  P.. 638. 
And  see  tit,  Aobict. 

(ti)  Oainrford  v.  Grammar,  1  Camp.  9 ; 
and  where  the  agent  vras  the  attorney  em* 
ployed  by  the  party,  an  authority  for 
making  the  proposal  was  presumed.  Ibid. 

(x)  For  the  cases  relating  to  this  point, 
and  the  various  distinctions  upon  tlie  sub- 
ject, see  tit.  AoBHT. 

(jf)  Ibid.    And  see  7  T.  R.  688. 

(2)  Fenn  v.  Harrieon,  3  T.  K.  767.  A, 
being  the  agent  of  two  companies,  B.kC, 
makes  an  admission  as  the  agent  of  jB.  ; 
this  is  not  evidence  against  C. ;  Outkrie  v. 
Fishsr,  3  Starkie's  C.  151 ;  and  see  tit. 
Limitations;  and  Atkins  v.  Tredffotd^ 
8  B.  ft  C.  83. 

(a)  See  Aobnt.  And  see  PaUtkorp  v. 
Furnish,  3  Esp.  C.  61 1 ;  Helyar  v.  Hawke, 
6  Bsp.  C.  74;  P^o  v.  Hague,  1  Esp.  C. 
136 ;  Alexander  v.  Gibson,  8  Camp^  666. 
Action  against  A,  and  B.  as  owners  of  a 
ship ;  an  undertaking  to  appear  for  them, 
given  before  the  commencement  of  the 
action,  by  the  person  who  subsequently 
acted  as  their  attorney  in  defending  it,  in 
wliich  he  describes  tliem  as  owaers,  is  evi- 
dence of  ownersliip.  Marshall  r.  Cliff,  4 
Camp.  133. 

{b)  Yabsky  v.  Doble,  Lord  Raym.  100. 
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sheiiffy  muet  be  piored  in  every  particular  case,  and  then  his  deolaratioiui 
in  the  eoarse  of  his  agency  are  evidence  (e).  In  Bigps  v.  Lawrence  {d)y  it  was 
lield  at  Niei  Prnu{e\  that  where  A.  had  ordered  goods  of  B.y  to  be  delivered 
to  Cy  an  acknowledgment,  in  the  hand-writing  of  C,  of  the  delivery,  was 
evidence  against  A.  (/).  But  the  same  point  was  frequently  ruled  diflPerently 
by  Lord  Kenyon(^);  and  the  case  was  afterwards  decided  upon  another 
groundy  viz.  the  illegality  of  the  contract.  And  the  admission  of  the  under- 
sheriff  is  not  admissible  unless  it  accompany  an  official  act,  or  unless  he 
charge  himselfy  being  in  fact  the  real  party  in  the  cause  (A). 

A  community  of  interest  or  design  will  frequently  make  the  declaration  Community 
of  one  the  declaration  of  all.  Thus  in  the  case  where  partners,  or  others,  of  interest. 
poesess  a  community  of  interest  in  a  particular  subject,  not  only  the  act  and 
agreement,  but  the  declaration  of  one  in  respect  of  that  subject-matter,  is 
evidence  against  the  rest  (t).  The  admission  of  one  of  several  makers  of  a 
joint  and  several  promissory  note,  that  it  has  not  been  paid,  is  evidence 
against  all  (A).  Such  an  admission,  however^  ought  to  be  clear  and  unequi- 
vocal. 

A  declaration  by  one  partner,  concerning  a  subject  of  joint  interest,  is  Partner. 
evidence  against  another,  although  the  former  be  no  party  to  the  suit. 
Thus  in  an  action  against  some  of  the  members  of  a  firm,  the  answer  of 
SAother  person,  proved  to  be  a  partner,  was  admitted  in  evidence  as  an 
admission  against  all  (/). 

An  admission  by  one  partner,  after  the  dissolution  of  the  co-partnership, 
13  evidence  to  charge  the  other  partner  (m) ;  but  a  declaration  made  by  one 
of  two  partners  during  an  existing  co-partnership  is  not  evidence  to  bind 
his  partner  as  to  a  transaction  which  occurred  previous  to  the  partner- 
ship (n),  nnless  a  joint  responsibility  be  proved  as  a  foundation  for  such 
eridence  (o).  So  a  declaration  made  by  one  partner  that  he  contracted  on 
his  own  sole  account,  is  evidence  against  all  the  partners,  to  the  exclusion 
of  their  joint  action  (p).    Entries  in  a  book  kept  by  the  clerk  of  an  incor- 


(e)  NcTthy.MUeiyl  Gamp.889.  Bow- 
Aer  V.  Col^,  1  Camp.   301.     See  tit 


(4i)  8  T.  R.  454. 
(€)  By  Boiler,  J. 

(/)  Hie  case  Is  wrongly  abstracted  in 
the  mai^al  note,  3  T.  R.  464 ;  the  agent 
was  not  employed  to  huy  goods.  Q^. 
whether  the  receipt  was  given  at  the  time 
of  the  delivery  ?  In  the  case  of  Fairlie  v. 
Hastmg$,  10  Yes.  jnn.  123,  this  point  was 
treated  by  the  Master  of  the  Rolls  as  a 
very  ynatorUl  one.  It  is  difficalt  to  con- 
ceive how  any  authority  to  a  person  to  re- 
ceive goods  for  another  can  make  the  mere 
admission  of  the  latterevidence  against  the 
owner.  No  such  aathority  is  necessarily 
to  be  implied,  nor  will  the  fact  that  it  was 
made  against  the  interest  of  the  party  re- 
ceiving, make  his  receipt  or  declaration 
evidence,  where  his  testimony  may  be  had ; 
neither,  as  It  seems,  will  the  circumstance 
that  the  receipt  was  given  at  the  time  of 
delivery,  nKske  any  material  difference  in 
prtadptey  for  such  evidence  would  be  ad- 
mitted not  to  explain  the  nature  of  a  par- 


tienlar  iact  known  to  have  occurred,  but  to 
prove  the  exutence  of  the  act  itself. 

(g)  See  7  T.  R.  668:  DongL  751. 

(h)  StunobaU  v.  Goodrick,  4  B  &  Ad. 
541. 

(i)  11  £ast,580»per  Le  Blanc,  J.  Where 
a  suit  is  pending  against  a  great  number 
of  persons  who  have  a  common  interest  in 
the  decision,  a  declaration  made  by  one  of 
those  persons  concerning  a  mateiial  &ct 
within  ids  knowledge,  is  evidence  against 
him  and  all  the  other  parties  to  the  suit. 
See  tit  Abatbmbnt  ;  Lucas  and  others 
y.Dela  Caur,  1  M  &  S.  248. 

(k)  Whitcomb  v.  Whiting^  Doug.  652. 

{I)  Wood  V.  Braddieky  1  Taunt  104. 
Grant  v.  Jackson,  Peake*8  C.  203.  Nichols 
V.  Dowding,  Starkie's  C.  81 ;  and  see 
iirem62e  V.  Farren,  3  C.  &  P.  523.  SeeUt 
Limitations. — Partnees. 

(m)  Wood  V.  Braddickf  1  Taunt  104. 

(n)  Catt  V.  Howardf  Guildhall  Sittings 
after  Hil.  T.  1820,  cor.  Abbott,  L.  C.  J. 
3  Starkie's  C.  3.  Priichard  v.  Draper, 
I  Buss.  &  M.  191. 

(o)  Ibid. 

Ip)  Lucas  v.  2>€  la  Cour,  1  M.  &  S.249. 
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By  a  wife. 


poTAted  company  were  held  to  be  inadmissible  against  a  member  of  the 
corporation  in  an  action  on  a  contract  with  him,  although  the  act  of  incor- 
poration directs  the  clerk  to  keep  such  a  book ;  for  the  ground  on  which 
partnership  books  are  admissible  in  evidence  against  partners  is,  that  they 
are  books  kept  by  themselves,  or  by  their  authority ;  but  the  clerk  of  the 
company,  once  appointed,  was  not  subject  to  the  control  of  any  individual 
member  (q). 

In  an  action  of  covenant  against  two,  it  was  held  that  the  voluntary  affi- 
davit of  one,  upon  a  subject  in  which  he  was  jointly  interested  with  the 
other,  was  evidence  against  the  other  (r). 

But  an  admission  by  one  of  several  trustees,  who  are  not  personally 
liable,  will  not  bind  the  rest  («). 

But,  notwithstanding  a  conmiunity  of  interest,  the  declaration  of  the  wife 
will  not,  in  general,  bind  the  husband.  Even  in  an  action  by  the  husband 
and  wife,  in  right  of  the  wife  as  executrix,  her  declaration  will  not  be  evi- 
dence (t).  So  where  wages  had  been  earned  by  the  wife,  it  was  held  that 
her  admission  of  the  receipt  of  20^  was  not  evidence  against  the  hus& 
band  (m).  So  an  admission  by  the  wife,  of  a  trespass,  cannot  bind  the 
husband  (x).  So  the  answer  of  the  wife  in  equity  cannot  be  read  against 
the  husband  (y) ;  for  the  wife  is  not,  in  general,  considered  to  be  invested 
with  power  to  act  for  her  husband,  and  consequently  to  bind  him  by  her 
declarations.  But  where  the  authority  of  the  wife  to  act  as  agent  to  her 
husband  can  be  presumed  (z),  her  declarations  are  like  those  of  any  other 
agent ;  accordingly,  the  admission  of  the  wife  as  to  an  agreement  for  suck- 
ling a  child,  was  held  to  be  evidence  (a)  against  him.  So  where  an  action 
was  brought  by  the  direction  of  the  wife,  in  the  name  of  her  husband,  to 
recover  a  sum  of  money  which  had  been  taken  from  her  on  suspicion  that 
it  was  the  produce  of  stolen  property,  it  was  held  that  what  she  had  said 
(in  the  absence  of  the  husband)  respecting  the  money,  when  examined  on  a 


(q)  HUl  Y.  Tke  Mtmehetter  and  Sdfford 
Waterworks  Camp.y  5  B.&;  A.  S66. 

(r)  Vieary'i  CoMCy  Bac  Ab.  £v.  623. 
Bnt  an  admission  by  one  part-owner  of  a 
ship  does  not  bind  another  part-owner. 
Jaggen  v.  Binningtf  1  Starkie's  C.  64. 
And  it  has  been  held,  in  an  action  against 
two  partners  on  a  deed  purporting  to  have 
been  executed  by  one  for  ie^f  and  partner, 
that  an  admission  by  the  other  that  be  had 
given  authority  to  his  partner  to  execute 
on  his  behalf,  is  not  sufficient  without  pro- 
ducing the  authority.  SteglUz  v.  Egging^ 
ton,  Holfs  C.  141. 

{s)  Damt  V.  Kioge,  8  Esp.  C.  by  Lord 
Eldon.  But  in  an  action  against  a  corpo- 
nition,a  declaration  by  a  mere  member  not 
relating  to  any  official  situation  is  not  ad- 
missible. Mayor  qf  London,  jpc.  v.  Longy 
1  Camp.  22. 

(0  Alban  and  othen  v.  PrUehett,  6  T. 
R.  680.  In  an  action  by  the  husband  and 
wife  for  assaulting  the  wife,  the  defendant 
justified  the  turning  the  wife  out  to  obtain 
possession  of  the  plaintiff's  house ;  it  was 
held  by  Parke,  B.  that  a  declaration  by  the 
wife  as  to  the  terms  of  the  agreement  under 
which  the  husband  held  as  tenant  were 
inadmissible.  Newton  v.  Harland,  York 
Summer  Ass.  1 837.    The  Joint  answer  of  a 


husband  and  wife  cannot  be  read  in  eW- 
dence  against  the  wife.  Hodson  v.  Merett, 
9  Price  556.  In  an  action  by  the  husband 
and  wife  to  recover  a  loan  by  the  wife, 
dum  tola,  a  declaration  by  her  during  co- 
verture was  held  to  be  inadmissible,  Kelip 
V.  Small,  2  Esp.  C.  716.  But  in  an  action 
against  the  defendant  as  administrator  of 
his  wife,  for  money  lent  to  her  before  mar- 
riage, her  admission  of  the  debt  during  co- 
verture was  held  to  be  admissible.  Hwnh- 
phreut  V.  JBoyce,  1  Mo.  &  M.  5240. 

(tt)  Hall  V.  HiU,  8tr.  35;  P.  WIU.  175, 
Bac.  Ab.  Ev.  622. 

(*)7T.  R.112. 

ly)  3  P.  Wms.  238 ;  Salk.  350  ;  Vem. 
60.109,110. 

(z)  Held  that  the  Jury  might  infer  au- 
thority from  two  instances  of  her  appearing 
to  conduct  his  business  relative  to  the 
transaction  in  question  at  his  country  house. 
Palmer  v.  Sells,  3  N.  &  M.  422. 

(a)  Str.  527.  See  also  Emenon  ▼.  Blon^ 
den,  1  Esp.  C.  141,  and  iitfra  tit  Aobvt  ; 
and  Anderson  v.  Sanderson,  2  Starkie's  C. 
204,  where  the  admission  of  the  wile  as  to 
a  sum  due  for  articles  supplied  to  the  shop, 
of  which  she  had  the  sole  management,  was 
received.  8.  P.  Clifford  v.  Barton,  1 
Bing.  199< 
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charge  of  being  concerned  in  the  robbery,  wa«  evidence  for  the  defendant  (b). 
So  in  an  action  against  the  husband  for  goods  sold  to  his  wife  (c)  during 
the  time  when  he  occasionally  visited  her,  it  was  held,  that  a  letter  subse- 
quently written  by  the  wife,  acknowledging  the  debt,  was  evidence. 

The  rule,  that  where  there  is  a  community  of  interest  and  design,  the  By  a  con- 
declaration  of  one  of  the  parties  is  evidence  against  the  rest,  is  not  confined  spirator. 
to  eases  of  civil  contract.    It  is  indeed  true,  that  in  general  the  declaration 
or  admission  of  one  trespasser,  or  other  wrong-doer,  is  not  evidence  to  affect 
any  other  person,  for  it  is  merely  res  inter  alios  acta ;  but  where  it  has  once 
been  established,  that  several  persons  have  entered  into  the  same  criminal 
design,  with  a  view  to  its  accomplishment,  the  acts  or  declarations  of  any 
one  of  them  in  furtherance  of  the  general  object  are  no  longer  to  be  consi- 
dered as  res  inter  alios  with  respect  to  the  rest ;  they  are  identified  with 
each  other  in  the  prosecution  of  the  scheme ;  they  are  partners  for  a  bad 
purpose,  and  as  much  mutually  responsible  as  to  such  purpose,  as  partners 
in  trade  are  for  more  honest  pursuits ;  they  may  be  considered  as  mutual 
agents  for  each  other.    Where  an  un<ty  of  design  and  purpose  has  once  been 
established  in  evidence,  it  may  fairly  and  reasonably  be  presumed  that  the 
declarations  and  admissions  of  any  one,  with  a  view  to  the  prosecution  and 
accomplishment  of  that  purpose,  convey  the  intentions  and  meaning  of 
all  (d).    And  this  seems  to  be  the  general  rule,  in  case  of  trials  for  conspi- 
racies, and  other  crimes  of  a  like  nature  («).         . 

An  admission  by  the  party  represented  is  usually  admissible  in  evidence  Against  a 
against  the  representative  (/).  representa- 

An  admission  by  the  owner  is  sometimes  evidence  against  one  who  claims 
title  through  him  (^). 


(b)  Carey  v.  Adkins,  4  Camp.  92. 

(e)  PaUtharp  r.  Furnish,  2  Esp.  C. 
811 ;  5  Esp.  G.  145.  Gregory  v.  Parker, 
1  Camp.  594. 

(d)  See  Lord  Ellenborough's  obsenra- 
tions,  11  East,  584,  iif/Va,  tit  Trespass. 

(e)  See  tit  Conspzract. — Bankrupt. 
(y)  See  ExBcuTOR. — Bankrupt. — Au 

admission  made  by  a  bankrupt  before  his 
bonkmptcy,  is  eTidence  to  charge  his  estate 
with  a  debt  P.  C.  5  T.  R. 518.  Sectu,Wi 
to  subsequent  admissions.  So  admissions 
made  by  an  iosolveot  subsequ'^nt  to  his  in- 
solvency, are  not  admissible  against  the 
trustees  of  his  estate.  Smith  ▼.  Simmes, 
1  Esp.  C.  330.  In  an  action  against  trus- 
tees for  creditors,  a  declaration  of  tlie  debtor 
is  evidence  of  the  plaintiff's  debt.  Robwn 
▼.^m^<u2e,18Urkie's  0.372.  Note.—The 
declaration  seems  to  have  been  made  at  the 
time  the  trust  was  created.  So  in  an  action 
against  the  sheriff  for  escapes,  &c.  See 
tit.  Shbrifp.  Kemplund  v.  Macauley, 
Peake's  C.  65;  and  see  Ihfhe  v.  Aldridge, 
7  T.  R.  605 ;  11  East,  584,  n.  In  an  action 
against  the  sheriff  for  a  false  return  of  nulla 
hina,  where  tlie  defence  relied  upon  is  an 
act  of  bankruptcy  overreaching  the  levy,  the 
plaintiff  may  give  in  evidence  an  admission 
Biade  by  one  of  the  petitioning  creditors  as 
to  any  fact  respecting  his  debt.  Young  v. 
Smithy  6  Esp.  C.  121.  To  prove  a  bill  of 
sale,  fraudulent  declarations  made  by  the 
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vendor  at  the  time  qf  executing  it,  are 
evidence,  Phillips  v.  Earner,  1  Esp.  C. 
357.  Secus,  of  declarations  made  at  any 
other  time.  Where  the  defence  to  an 
action  against  an  acceptor  is,  that  after 
the  bill  was  due  the  amount  was  settled 
in  account  between  himself  and  the  then 
bolder,  under  whose  indorsement  the 
plaintiff  claims,  the  declarations  of  such 
holder  are  not  evidence,  as  he  might  be 
called  and  examined.  Duekliamy.  Waif  is, 
5  Esp.  C.  251 ;  and  see  tit.  Bill  op  Ex- 
change. A.  indorsed  a  bill  to  J9.  as  a  se- 
curity for  a  running  account ;  B.,  after  the 
bill  became  due,  indorsed  to  C;  an  entry 
or  declaration  by  B.  respecting  the  state  of 
his  account  with  A.  is  not  evidence  for  tlie 
latter  unless  made  contemporaneously  with 
the  first  indorsement.  Collenririge  v.  Far- 
quharton,  1  Starkie's  C.  251)  j  Cutler  v. 
Newlin,  cor.  Holroyd,  J.,  Wiucli.  Spring 
Ass.  1819;  Manning's  Ind.  Evidence,  253; 
and  see  Bacon  v.  Cfiesney,  1  Starkie's  C. 
192.  An  admission  in  an  answer  by  a  for- 
mer owner  of  property,  dopH  not  bind  a  sub- 
sequent owner.  See  tit.  Answkr  in  Equi- 
ty. Gully  V.  Bishop  of  Ercter,  5  Biugh. 
note  (tt).  Appx.  to  St.  Tr.  29  Hargrave's 
edit,  and  6  St  Tr.  425. 

((7)  See  Ivatt  y.  Finch,  1  Taunt  141; 
also  siijtra  Vol.  Land  Index,  tit.  Hear- 
say EviOENCE.  An  admission  by  a  pro- 
prietor or  an  occupier  possessing  an  in- 
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An  admusion  by  the  debtor  is  eridence  against  the  sheriff,  in  an  action 
for  a  hlse  return  or  escape  (A) ;  but  this,  it  seemsy  is  by  reason  of  the  sheriff's 
misconduct. 

An  admission  by  the  principal  is  not  evidence  against  his  surety  on  a 
contract  (i). 

It  is  a  general  rule  with  respect  to  admissions,  as  it  is  in  all  other  cases, 
that  where  an  entry  or  declaration  is  entire,  and  one  part  is  capable  of 
being  explained  and  qualified  by  another,  the  whole  is  to  be  taken  as  eri- 
dence (&).  What  credit  is  to  be  gtren  to  the  whole,  or  part,  is  a  question  for 
the  consideration  and  discretion  of  the  jury ;  and  therefore  where  a  party 
has  admitted  the  claim  made  by  another,  but  at  the  same  time  has  made  a 
counter-claim,  his  statement  of  a  counter-claim  is  eridence  to  be  left  to  the 
jury,  as  to  the  existence  of  such  counter-claim  (/). 

By  the  General  Rules  of  Hilary  Term,  2  Will.  4,  it  is  ordered  that  the  expense 
of  a  witness,  called  only  to  prove  the  copy  of  any  judgment,  writ,  or  other 
public  document,  shaU  not  be  allowed  in  costs,  unless  the  party  t^^^i^g  him 
shall,  within  a  reasonable  time  before  the  trial,  have  required  the  adverse 
party,  by  notice  in  writing  and  production  of  such  copy,  to  admit  such  copy. 


terest,  is  ftvqoently  endence  as  to  the  na- 
ture and  extent  of  the  mterest,  especially 
if  it  be  eooneeted  with  any  act  relating  to 
the  enjoyuieDt.  An  adnuMion  by  a  former 
oecnpier  of  a  tenement  in  respect  of  which 
eoDunon  Is  chimed,  is,  it  Is  said,  evidence 
to  negative  the  existence  of  the  right, 
though  the  tenant  be  alive.  WaUtgr  t. 
Bradttoekj  1  Esp.  C.  458;  and  see  Doe  d. 
Human  v.  Pettet,  5  B.  &  A.  223 ;  Bag- 
fftdey  V.  Jonetj  1  Camp.  967.  Vol.  I.  and 
Woolway  v.  Rtntty  1  Ad.  &  EIL  114.  Bnt 
an  admission  made  by  one  who  takes  abank- 
mpf 8  goods  in  execution,  that  he  knew 
that  an  act  of  bankruptcy  had  been  com- 
nitted.  Is  not  evidence  against  one  who 
takes  the  g^oods  by  assignment  from  the 
riierifl^  the  admission  being  subsequent 
to  the  assignment.  Dtady  v.  Harrison^ 
1  Staikle^s  C.  60.  And  as  to  a  declaration 
by  the  holder  of  a  negotiable  security, 
vide  tt^firOj  Bill  op  Exchaxgb.  Com- 
peiencff.  To  prove  a  forfeiture  by  under- 
letting, declantions  of  persons  found  in 
possession  were  admitted  In  evidence 
against  the  lessee.  Doe  d.  Hindley  v. 
2?tcAar&y,5  Esp.  C.  4,  eor.  Lord  Alvanley, 
§edqtutre. 

(A)  Jr{/ra,  tit.  Sheripp.  See  tit  Rxs 
iiTTER  Altos. 

(i)  Iftfra.  tit.  BcxBTT.  Hart  v.  Horn, 
«  Camp.  92.  See  Perehard  v.  TimltUl,  1 
Esp.  C.  304.    Jpjra,  tit.  Rbplbvix. 

( k)  Bandle  v.  Blackburn,  5  Taunt.  245. 
Smith  V.  Young,  1  Camp.  439.  Jacob  v. 
lAndMoy,  1  East,  462.  BarryfMore  v. 
Taylor,  1  Esp.  C.  325.  Green  v.  Dunn,  3 
Camp.  215.  So  In  an  answer  in  Chancery, 
If  a  party  charge  and  discharge  himself 
contemporaneously.  Smith  v.  Lumbe,  7 
Ves.  588.  Where  the  only  evidence  against 
a  party  charged  with  murder,  was  his  own 
confession,  which  admitted  that  he  was 
present  at  the  time,  but  took  no  part  in  the 


transaction;  It  was  held  that  the  whole  was 
evidence  for  the  prisoner,  but  that  tiic  jury 
nigfat  disbelieve  any  part.  R.  v.  Cleioer* 
4  C.  &  P.  221.  Bom  v.  Savory  2  Bing. 
N.  C.  145.  A  prosecutor  gives  in  evidence 
the  statement  of  the  prisoner,  which  is 
excnlpatoiy;  it  is  not  therefore  to  be  takfla 
as  true,  bat  it  is  for  the  juzy  to  say  if  they 
think  it  consbtent  with  the  other  evidence. 
Bex  V.  Steptoe,4C.  k  P.  397.  The  pro- 
secutor offers  evidence  of  what  was  said 
by  the  prisoner  before  the  justice;  it  is 
evidence  as  well  for  as  against  him,  it  is  for 
the  jury  to  say  under  the  drenmstaneea 
whether  they  believe  it  or  not.  Smnih  v. 
£teiMfy,lRy.&M.C.275.  B.T.HigginM, 
3  C  &  P.  609;  Cra^  v.  HalU,  lb.  £q. 
C.  Ah.  10;  Thomum  v.  Lumbe^  7  Ves. 
583 ;  Bidffua^  v.  Daummy  7  Yes.  404. 
Giving  credit  in  a  particular^  forademand 
of  the  opposite  party,  is  not  an  admission 
of  the  debt.  MUUr  v.  Joknmmy  2  Esp. 
C.602.  Under  a  rule  oftheCourt  to  admit 
a  notarial  copy  of  the  oondenmation  of  a 
vessel  in  evidence,  such  copy  only  esta- 
blishes the  fact  of  the  condemnation,  and 
is  not  evidence  of  the  particular  defects 
upon  which  the  condemnation  puri'orts  to 
be  frrounded.  Wright  v.  Barnardy  2  Esp. 
C.  700.  The  plaintiff  cannot  give  In  evi- 
denee  the  examination  of  the  defendant 
taken  before  Commissioners  of  Bankrupt 
on  one  day,withoot  also  reading  those  taken 
on  another  day,  5  Sim.  39.  Nor  can  he 
give  the  cross-examination  of  a  defendant 
In  evidence,  without  reading  his  exami- 
nation in  chief,  lb.  It  Is  otlMrwise  where 
the  answer  of  a  witness  In  equity  is  put  in 
to  shew  his  Incompetency,  B.  N.  P.  238. 
And  see  2  Vent.  171;  Com.  Dig.  £vi- 

DBNCB,[B.]  6. 

(/)  Bandle  v.  BUukbumy  6  T^unt.  S45. 
Thompion  v.  Ataten,  2  D.  &  R,  361,  and 
see  note  {k)  and  VoL  1. 
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and  unless  such  adverse  party  shall  have  refused  or  neglected  to  make  such   Admission 
admission.  under  rule 

And  it  is  further  ordered,  that  the  expense  of  a  witness  called  only  to  ^'^^^^^"•^ 
prove  the  handwriting  to  or  the  execution  of  any  written  instrument  stated 
upon  the  pleadings,  shall  not  be  allowed,  unless  the  adverse  party  shall, 
upon  summons  before  a  Judge^  a  reasonable  time  before  the  trial  (such  sum- 
mons stating  therein  the  name,  description,  and  place  of  abode  of  the  intended 
witness),  have  neglected  or  refused  to  admit  such  handwriting  or  execution, 
or  unless  the  Judge,  upon  attendance  before  him,  shall  indorse  upon  such 
summons  that  he  does  not  think  it  reasonable  to  require  such  admission. 

And  by  a  General  Rule  of  Hilary  Term,  4  Will.  4,  it  is  ordered  that  either  4  Will.  4. 
party,  after  plea  pleaded  and  a  reasonable  time  before  trial,  may  give  notice 
to  the  other,  either  in  town  or  country,  in  the  form  thereto  annexed,  marked 
A.,  or  to  the  like  effect,  of  his  intention  to  adduce  in  evidence  certain  writ- 
ten or  printed  documents,  and  unless  the  adverse  party  shall  consent  (m),  by 
indorsement  on  such  notice,  within  forty-eight  hours,  to  make  the  admission 
specified,  the  party  requiring  such  admission  may  call  on  the  party  required, 
by  summons,  to  show  cause  before  a  Judge  (ii)  why  he  should  not  consent  to 
such  admission,  or  in  case  of  refusal  be  subject  to  pay  the  costs  of  proof. 
And  unless  the  party  required  shall  expressly  consent  to  make  such  admis- 
sion, the  Judge  shall,  if  he  think  the  application  reasonable,  make  an  order 
that  the  costs  of  proving  any  document  specified  in  the  notice,  which  shall 
be  proved  at  the  trial  to  the  satisfaction  of  the  Judge  or  other  presiding 
ofiSeer,  certified  by  his  indorsement  thereon,  shall  be  paid  by  the  party  so 
required^  whatever  may  be  the  result  of  the  cause  (o). 

Provided  that  if  the  Judge  shall  think  the  application  unreasonable,  he 
shall  indorse  the  summons  accordingly. 

Provided  also,  that  the  Judge  may  give  such  time  for  inquiry  or  examina* 
tion  of  the  documents  intended  to  be  offered  in  evidence,  and  give  such 
directions  for  inspection  and  examination,  and  impose  such  terms  upon  tlie 
party  requiring  the  admission,  as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the  Judge  shall  order 
the  same  to  be  made. 

No  costs  of  proving  any  written  or  printed  document  shall  be  allowed  to 
any  party  who  shall  have  adduced  the  same  in  evidence  on  any  trial,  unless 
be  shall  have  given  such  notice  as  aforesaid,  and  the  adverse  party  shall 


(m)  In  the  notice  of  intention  to  produce 
documents  in  the  form  prescribed  by  the 
rule,  one  of  them  was  described  as  a  counter- 
part of  a  lease  fix)m  £,  T,  to  the  defendant, 
date  26  December  1829.  The  order  was. 
Take  order  by  consent  for  admitting  all 
bnt  the  three  wills,  &e.  The  plaintiff 
prodnced  on  the  trial  an  instmment  in  the 
form  of  a  lease  from,  and  executed  hyJB.T.f 
and  also  executed  by  the  defendant,  indorsed 
'* eonnterpart **, and  having  a  II.  1 0 «. stamp, 
which  was  sufficient  for  a  counterpart  but 
not  for  a  lease,  and  it  was  held  that  the  effect 
of  the  admission  was,  that  a  document  had 
been  executed  of  a  character  corresponding 
with  that  in  the  notice,  and  that  the  defend- 
ant could  not  object  that  the  instrument 
was  in  effect  a  lease  and  not  a  counterpart ; 
and  it  was  held  that  proof  was  unnecessary 
of  the  identity  of  the  document  produced  at 


the  trial  with  that  inspected  at  the  J  udge's 
chambers.  Doe  v.  Smith,  8  Ad.  &  £11. 
255. 

(n)  The  application  must  be  made  to 
a  Judge  at  chambers ;  the  Court  have  no 
authority  under  this  rule.  Smith  v. 
Bird,  3  Dowl.  641 ;  Jervis's  New  Rules, 
111. 

(o)  Tfotice  having  been  given,  and  ad- 
mission refused,  and  a  Judge's  order  liaving 
been  made,  certified  by  his  indorsement, 
that  the  documents  were  produced  to  his 
satisfaction,  the  party  is  entitled  to  costs, 
although  a  new  trial  is  granted,  previously 
to  which  the  documents  are  admitted. 
Letds  V.  Howell,  6  Ad.  &  Ell.  769.  The 
certificate  in  such  rose  is  to  be  granted 
by  the  Judge  presiding  at  the  first  trial, 
lb, 
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have  refused  or  neglected  to  make  such  admission,  or  the  Judge  shall  have 
indorsed  upon  the  summons  that  he  does  not  think  it  reasonable  to  require  it. 

A  Judge  may  make  such  order  as  he  may  think  fit  respecting  the  costs  of 
the  application,  and  the  costs  of  the  production  and  inspection  ;  and  in  the 
absence  of  a  special  order  the  same  shall  be  costs  in  the  cause. 

A  confession,  where  it  is  voluntary,  is  one  of  the  strongest  proofs  of  guilt; 
for  it  cannot  be  supposed  that  a  person  really  innocent  would  vobtntarify 
subject  himself  to  infamy  and  punishment.  Many  of  the  rules  applicable  to 
admissions  in  civil  cases  are  applicable  to  those  in  criminal  proceedings,  but 
there  are  some  which  are  peculiar  to  the  latter  (p), 
Toluatary.  A  confession  can  never  be  received  in  evidence,  where  the  defendant  has 
been  influenced  by  any  threat  or  promise  (q).  To  say  that  it  will  be  better 
for  him  if  he  will  confess,  or  worse  if  he  will  not,  is  sufficient  to  exclude  the 
consequent  declaration  by  the  prisoner ;  for  the  law  cannot  measure  the 
force  of  the  influence  used,  or  decide  upon  its  effect  upon  the  mind  of  the 
prisoner,  and  therefore  excludes  the  declaration,  if  any  degree  of  influence 
has  been  exerted (r).  And  where  a  confession  has  once  been  induced  by 
such  means,  all  subsequent  admissions  of  the  same  or  of  the  like  facts,  must 
be  rejected,  if  they  have  resulted  from  the  same  influence  («).  It  is,  however, 
a  question  for  the  court,  and  not  for  the  jury,  to  decide,  whether  under  the 
particular  circumstances  the  confession  be  admissible  (t).  The  general  prin- 
cipal on  which  the  decisions  on  the  subject  seem  to  have  proceeded,  seems 
to  be  this,  that  if  under  the  circumstances  there  be  reasonable  ground  for 
presuming  that  the  disclosure  was  made  under  the  influence  of  any  promise 
or  threat  of  a  temporal  nature,  the  evidence  ought  not  to  be  received  (« ). 


(p)  As  to  the  effect  of  coofessions  in 
eases  of  treason,  see  Treason. 

(q)  IVarrichshairs  Case,  Leach's  C.  C.  L. 
3d  edit.  298;  Cowp.  334;  2  Haw.  c.  46, 
8.  36.  Two  men  were  charged  with  the 
murder  of  one  who  (as  it  afterwards  ai>- 
peared)  was  still  liviod^,  and  yet  one  of 
them  npon  a  promiae  of  pardon,  confessed 
himself  to  be  guilty  of  the  crime.  Note 
to  WarrieJuhairs  Case,  Leach's  C.  C.  L. 
901,  dd  edit.  And  an  instance  is  men- 
tioned in  the  State  Trials,  where  not  only 
the  party  himself,  but  his  brother  were 
executed  on  a  supposed  confession,  although 
all  the  parties  were  innocent. 

(r)  A  promise  made  bj  tlie  surf^eon  who 
was  called  in  upon  a  case  of  administering 
poison,  after  telling  the  prisoner  that  she 
was  suspected  and  liad  better  tell  all  she 
knew,  was  held  to  render  the  statement  of 
the  prisoner  inadmissible.  JR.  v.  King^ 
Hon,  4  C.  &  P.  387.  So  after  a  threat  by 
the  captain  of  a  ship  to  the  prisoner,  a 
mariner  on  board,  upon  the  stolen  property 
being  found,  that  if  he  did  not  tell  him  who 
was  his  partner  he  would  commit  him  to 
prison  as  soon  as  he  got  to  N.  JR. v.  Paratt, 
6  C.  &  P.  570. 

(#)  By  the  Judges,  in  the  case  of  Sarah 
Nute,  Mich.  T.  1800. 

(O  lb. 

(ii)  Upon  the  trial  of  Hall,  for  burglary, 
proof  was  offered  that  the  prisoner  had  de- 
sired Loit  to  apply  to  the  justice  to  admit 
him  at  a  witness  for  the  Crown ;  but  the  evi- 


dence of  such  request  was  rejected,  on  the 
ground  that  it  had  been  made  under  the 
hope  of  being  admitted  king's  evidence, 
and  could  not  be  considered  as  voluntary. 
By  Adair, Seij.  Leach's  C.C.  L.  636;  this 
case  goes  to  a  very  g^at  length.    Where 
hopes  had  been  held  out  to  a  prisoner  to 
confess,  and  when  brought  before  a  magis- 
trate he  refused  to  confess,  except  upon 
conditions,  Buller,  J.  admitted  the  general 
rule,  with  some  qualifications,  observing, 
that  there  must  be  v^ry  strong  evidence  of 
an  explicit  warning  by  the  magistrate  not 
to  rely  on  any  expected  favour  on  that 
account;  and  that  it  ought  most  clearly  to 
appear  that  the  prisoner  understood  such 
wuming,  before  his  subsequent  confession 
could  be  given  in  evidence ;  East's  P.  C. 
658.     And  in  a  similar  case,  before  Bayley, 
J.  where  the  prisoner  had  been  told  by  the 
constable's  assistant  that  it  would  be  better 
for  him  to  confess,  but  the  magistrate 
cautioned  him  frequently  to  say  nothing 
against  hunself,  the  confession  was  held  to 
be  admissible.    JR.  v.  Litigate ,  Derby  Lent 
Ass.  1815,  and  afterwards  before  the  Judges. 
Where  the  wife  of  the  constable  had  told 
the  prisoner,  some  days  before  the  com- 
mitment, that  it  would  be  better  for  him 
to  confess,  the  confession  was  admitted. 
J?.  V.  Hardwieke,  cor.  Wood,  B.,  Notting- 
ham Lent  Assizes,  1811,  and  afterwards 
before  the  Judges.    Where  the  prisoner 
was  admonished  by  a  stranger,  in  the  pre- 
sence of  a  constable,  that  he  had  better  tell 
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Where  a  prisoner  had  been  admitted  king's  evidence,  and  confeased,  and  Voluntary, 
upon  the  trial  of  his  accomplices  refused  to  give  evidence,  he  was  convicted 
upon  his  own  confession,  even  although  it  had  previously  heenJaUefj/  repre- 
sented to  him  by  a  constable  that  his  accomplices  were  in  custody  (x). 
Where  a  witness  answers  questions  upon  his  examination  upon  a  trial,  tend- 
ing to  criminate  himself,  and  to  which  he  might  have  demurred,  his  answers 
may  be  used  for  all  purposes  (y).  Where  a  fact  has  been  ascertained  in  con* 
sequence  of  an  admission  improperly  obtained,  it  may  still  be  proved,  for 
ike  fhet  cannot  have  been  affected  by  the  influence  used(z);  therefore, 
upon  an  indictment  for  receiving  stolen  goods,  where,  in  consequence  of  the 
confession,  which  had  been  unduly  obtained,  the  stolen  property  had  been 


the  truth,  his  subsequent  confession  to  the 
constable  was  adiDittt>d.    JR.  v.  Bow,  Ap- 
pend, to  Barn's  Just.  tit.  Evioeuce,  23 
edit  p.  102.)    Though  the  prosecutor,  in 
the  presence  of  a  magistrate,  desire  the 
pritoner  to  speak  the  truth,  and  suggest 
that  he  liad  better  speak  out,  yet  if  the 
magistrate  or  his  clerk  immediately  check 
the  prosecutor,  desiring  the  prisoner  not  to 
r^iard  him,  the  confession  is  still  admis- 
sible.    R.  V.  Edwards,  E.  T.  1802.     And 
where  the  constable  told  the  prisoner  that 
he  might  do  himself  some  good  by  con- 
fessing, and  the  prisoner  afterwards  asked 
the  magistrate  if  it  would  be  any  benefit 
to  him  to  confess,  and  the  magistrate  said 
he  conid  not  say  that  it  would,  on  which 
the  prisoner  declined  to  confess  but  on  his 
way  to  prison  he  confessed  to  another 
constable,  and  confessed  again  in  prison  to 
aoother  magistrate,  the  Judges  held  una- 
pimonily,  that  the  confessions  were  admis- 
fible  in  evidence,  on  the  ground  that  the 
nagistrate's  answer  was  sufiicient  to  efiuce 
any  expectation  which  the  constable  might 
have  raised.  jR.  ▼.  Rosier,  on  a  case  reserved 
&v  the  Judges,  East.  Term,  1821. 

So  if  the  expressions  be  not  calculated 
to  raise  any  hope  of  some  benefit  or  ad- 
vantage of  a  mere   temporal  nature,  it 
seems  that  they  will  not  exclude  a  con- 
fession.   Upon  the  trial  of  Hodgson  a  girl 
at  York}  for  arson,  evidence  was  offered 
of  declarations  made  by  the  prisoner  to 
Mrs.  Richardson,  her  mistress,  after  the 
latter  had  told  her  it  would  be  better  if 
•he  would  confess  if  she  were  guilty,  for 
she  would  never  be  easy  in  her  mind  till 
she  had  confessed.    Holroyd,  J.  after  con- 
salting  Bayley,  J.  was  of  opinion  that  the 
evidence  was  receivable,  but  it  was  after- 
wards excluded  on    other   grounds.      A 
police  officer  having  a  boy  in  bis  cuHtody 
on  a  charge  of  arson,  without  a  warrant, 
told  him  that  after  the  prevarications  be 
had  made,  there  was  no  doubt  of  ills  guilt, 
and  sake.!  who  was  concerned  with  him. 
The  prisoner  had  been  apprehended  about 
noon,  and  bad  no  food  till  he  made  a  con- 
fiesskxD,  in  answer  to  the  ofilcer's  inquiries, 
between  five  and  six  in  the  afternoon ;  and 
■evMi  of  the  Jndges  were  of  opinion  that 
the  evidenea  was  receivable,  no  threat  or 


promise  having  been  used ;  but  three  were 
of  the  contrary  opinion.  R.  v.  Thumtonj 
1  R.  &  M.  27.  Where  the  constable  who 
had  charge  of  the  prisoner  left  the  room, 
and  shortly  after  the  constable  to  whom 
the  prisoner  made  the  statement  entered, 
the  Judge  refused  to  receive  the  statement 
without  calling  the  other  constable  to 
negative  any  promise  or  threat,  as  other* 
wise  it  might  lend  to  collusion  by  constables ; 
but  it  appearing  that  the  prisoner  was  not 
under  charge  at  the  time,  but  detained 
only  as  an  unwilling  witness,  the  Court 
received  the  statement  without  previously 
calling  the  other  constable  R.  v.  Swat^ 
kins,  4  C.  &  P.  650.  Where  a  pro- 
mise or  threat  has  been  held  out,  it 
will  usually  exclude  the  statement  made 
to  the  same  person.  JR.  v.  Dunn,  4  C. 
6l  p.  643.  But  where  the  prisoner  made 
a  confession  to  a  magistrate  after  the  per- 
suasions of  a  clergyman,  but  not  witli  any 
view  of  temporal  benefit,  and  after  cau- 
tions that  it  would  probably  be  given  in 
evidence  against  him,  it  was  held  that 
such  confession  was  properly  admitted. 
Gilhain's  Case,  1  Ry.  k.  M.  C,  186.  And 
where  a  justice  had  held  out  promises 
of  interference  to  induce  a  confession,  but 
afterwards  had  informed  the  prisoner  that 
there  was  no  hope  of  pardon,  and  the 
prisoner  subsequently  sent  for  the  coro- 
ner, and  made  a  full  disclosure  notwith- 
standing he  was  cautioned  that  it  would  be 
used  against  him,  held  that  it  was  admissible, 
(or)  R.  V.  Burley,  supra,  tit.  AccOM- 

PLICB. 

(y)  Supra,  27 ;  and  see  Stoel{/Uth  v.  J)t 
Tastet,  4  Camp.  10.  In  the  case  of  R.  v. 
Merceron,  cor,  Abbott,  J.,  2  Starlde's  C. 
3(56,  a  statement  by  the  defendant,  upoa 
examination  before  a  committee  of  the 
House  of  Commons,  was  received  in  evi- 
dence, although  it  was  objected  that  the 
defendant  could  not  refuse  to  answer  the 
question  without  incurring  a  contempt  of 
the  House. 

(z)  R.  V.  Warricksfiall,  Leach's  C.  C.  L. 
208,  3d  edit.  Harvey's  Case,  East's  P.  C. 
668.  Mozey's  Case,  Leach's  C.  C.  L.  301 . 
LochharVs  Case,  Ibid.  430.  Butchef^i 
Case,  Ibid. ;  2  Haw.  c.  46,  s.  38. 
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tion. 


found  concealed  between  the  sackings  of  the  prisoner's  bed^  it  was  held  by 
the  twelve  Judges,  that  the  fact  of  finding  the  stolen  property  in  the  pri- 
soner's custody  was  clearly  evidence  (a).  But  in  such  case  nothing  is  to  be 
left  to  the  jury  but  the  fact  of  the  prisoner's  having  directed  the  witness 
where  to  find  the  goods,  and  his  finding  them,  but  not  the  acknowledg- 
ment (b).  No  evidence  can  be  received  of  any  act  done  by  the  prisoner  in 
consequence  towards  discovering  the  property,  unless  the  goods  be  actually 
discovered  thereby  (c). 

Any  voluntary  admission  or  confession  by  a  defendant  is  evidence 
against  him  at  common  law  (d),  whether  it  be  made  to  a  private  person  or 
to  a  magistrate  (c).  The  statutes  of  Philip  and  Mary,  which  directed  the 
prisoner's  examination  to  be  taken  (/),  made  no  difference  as  to  the  admis- 
sibility of  evidence  (g).  The  same  observation  is  applicable  to  the  stat.  7 
Geo.  4,  c.  64,  s.  S.  But  no  parol  evidence  of  a  confession  can  be  given, 
where  the  confession  has  been  taken  down  in  writing,  for  the  general  rule 
applies,  that  it  is  not  the  best  evidence  (k).  The  statute  directs  that  the 
examination  of  the  prisoner  shall  be  reduced  to  writing ;  the  court  will 
therefore  presume  that  the  magistrate  has  acted  in  conformity  with  the 
statute  (t),  consequently  no  parol  evidence  can  be  given  of  a  prisoner's 
declaration  before  a  magistrate,  without  previous  proof  that  it  was  not 
taken  down  in  writing  (A).  But  a  written  examination  before  a  magistrate 
will  not  exclude  evidence  of  a  previous  parol  declaration,  which  has  not 
been  reduced  to  writing  (/). 

The  prisoner  is  not  to  be  examined  upon  oath  (m),  for  this  would  be  a 


(a)  Warriekthairs  Case,  Leach's  C.  C.  L. 
208,  3d  edit  So,  if  after  a  promise  the 
prisoner  bring  money,  and  g^ives  it  up  to 
the  prosecutor  as  part  qf  that  which  had 
been  stolen  from  him.  R.\.  Oriffiny  1  Rnss. 
k.  Ry.  151.  But  where  the  prosecutor  said 
he  wanted  bis  money,  and  tbat  if  the  pri- 
soner pravo  him  tbat,  he  might  go  to  the 
devil  if  he  pleased,  and  the  prisoner  took 
money  out  of  bis  pocket,  and  said  it  was 
all  he  liad  left,  it  was  held  that  the  con- 
fession ought  not  to  bave  been  received. 
R,  V.  Jonei^  1  Russ.  &  Ry.  152. 

(6)  Per  Le  Blanc,  J.  It.  v.  Orant  and 
Craig;  R,  v,  Marian  ffocfye,  Wells  Summ. 
Ass.  cor.  Gro9c,  J.  East's  P.  C.  668. 

(c)  R,  V.  Jenkitu,  1  Russ.  &  R.  C.  C.  L. 
492. 

{d)  2  Haw.  c.  46,  s.  23 ;  Dy.  214 ; 
6  St.  Tr.  58.  R.  v.  Tong,  Kel.  18, 10. 
R,  V.  WJieeler,  Leach's  C.  C.  L.  340,  3d 
edit    R,  V.  Payne,  5  Mod.  105. 

(e)  2  Haw.  c.  46,  s.  33.  R,  v.  Dore, 
And.  301 .  MarshalVt  Cate,  2  St.  Tr.  1002 ; 
Leach's  C.  C.  L.  208, 3d  edit 

(/)  An  examination  of  a  prisoner, 
though  elicited  by  the  magistrate's  ques- 
tions, is  admissible  against  him  where  no 
tbrcat  or  promise  was  used  by  the  magi- 
strate. R,  v.  SUu,  1  Ry.  &  M.  C.  437. 
Wliere  the  prisoner's  statement  was  reduced 
into  writing  before  the  witnesses  against 
him  had  been  examined,  it  was  admitted 
by  Oarrow,  B.  with  great  doubts  of  its 
legality.  R.  v.  Faggy4  C.  &  P.  560 ;  but 
sec  R,  V.  Bell,  5  C.  &  P.  1C2. 


{g)  R.  v.  Lamb,  Leach's  C.  C.  L.  625, 
3d  edit  per  Grose,  J. 

{h)  1  Hale,  284;  Summ.  263. 

(t)  R.  V.  Jacobs  and  others,  Leach's 
C.  C.  L.  340,  3d  edit  R.  v.  Hickman, 
lb.  340.  R. y. FUher, lb.  R.y.HaU,lh. 
240.  R.  V.  FearsUre,  lb. ;  B.  N.  P.  208  ; 
2  Haw.  c.  46,  s.  43. 

(*)  R.  V.  Hall,  cited  in  R.  v.  Lambe, 
Leach's  C.  C.  L.  635,  by  all  the  Judges, 
except  Gould,  J.  Phillips  v.  WiTtbum, 
4  C.  &  P.  273.  R.  V.  HoUingshead,  lb. 
242. 

(0  27.  V.  APCarty,  8p.  Comm.  Dublin, 
707.  Macnally  on  £v.  45.  Action  by 
bankers  to  recover  money  paid  on  a  check 
purporting  to  be  drawn  by  the  defendant, 
but  alleg^  to  be  a  forgery,  minutes  of  the 
defendant's  examination  on  a  charge  made 
agsinst  a  party  as  having  forged  the  check, 
are  receivable,  although  he  afterwards 
signed  a  regular  deposition.  WiUiamsY. 
Woodioard,  4  C.  &  P.  346. 

(m)  B.  N.  P.  242 ;  Kel.  2.  It  generally 
happens  that  a  party  who  is  examined 
upon  oath  before  the  magistrate,  is  exa- 
niined  as  a  witness  against  others,  and 
under  the  expectation  that  he  will  not  be 
prosecuted.  It  has  been  said  that  a  pri- 
soner ought  not  to  be  questioned  by  a 
magistrate ;  and  in  the  ease  of  R.  v.  Wil- 
son, Holt's  C.  507,  cor.  Richards,  C.  B., 
the  prisoner's  statement  was,  on  this 
ground,  rejected  as  inadmissible ;  but  by 
the  statute  of  Philip  &,  Mary  formerly, 
and  now  by  the  stat  7  G.  4,  c.  64,  s.  3, 


ADMISSIONS^    IN    CRIMINAL   CABB8.  39 

species  of  daress,  and  a  violation  of  the  maxim,  that  no  one  is  bound  to 
criminate  himself.  And  where  the  examination  purported  on  the  face  of 
the  magistrate's  return  to  have  been  taken  upon  oath,  the  Judge  rejected 
parol  evidence  to  show  that  no  oath  had  in  fact  been  taken  (n). 

In  IdaMt  Case  {o)  it  was  held,  by  a  majority  of  the  twelve  Judges,  that   Proof  of  ex- 
a  confession  made  by  the  prisoner  before  a  magistrate  might  be  read  in   aminatioo. 
evidence,  upon  proof,  that  when  it  was  read  over  to  the  prisoner  he  said  it 
WIS  aU  true  enough,  although  he  declined  to  sign  it,  and  although  it  had 
not  been  signed  by  the  magistrate ;  for  even  a  parol  confession  was  evi- 
dence at  common  law  before  the  statutes  of  Philip  &  Mary  (p). 

By  the  sUtute  7  Geo.  4,  c.  64,  s.  8,  the  examinations  must  be  returned  by 
the  justices  to  the  next  general  gaol  delivery,  to  be  held  within  the  limito 
of  their  commission.  The  identity  of  the  examination  {q)  is  usually  proved 
by  the  magistrate,  coroner,  or  his  clerk,  who  took  it  down  (r),  and  it  should 
be  shown  that  it  contains  the  wbttanee  of  what  the  prisoner  said  ($),  It 
should  also  appear  that  the  confession  was  made  freely  (t) ;  but  it  is  not 


the  magistnte  I0  to  take  the  examinar 
Hon  of  the  prisoner ;  and  at  the  CarlUle 
Sp.  Ass.  1824,  Holroyd,  J.  admitted  tlie 
prisoner's  examination  to  be  used  as  evi- 
deoee  against  liim,  notwithstanding  tliis 
objection.  Where  a  statement  by  a  de- 
fadant,  made  before  a  committee  of  the 
House  of  Commons,  was  objected  to  on  the 
groond  that  the  statement  had  been  made 
under  a  compolsory  process,  the  objection 
was  oTemiled.  R,  v.  Merceron,  2  Starlcie's 
C.  906.  Before  a  statement  made  by  a 
priaooer  to  the  magistrate  he  was  sworn 
by  mistake,  but  as  soon  as  it  was  disco- 
vered, the  deposition  was  destroyed,  and 
tiie  party  cautioned ;  his  subsequent  state- 
ment is  recdyable.  R.  v.  VTe&fr,  4  C.  &  P. 
£64.  A  party  is  examined  on  oath  upon 
a  cfaaige  made  against  another,  he  not 
being  himself  cliarged  m  suspected  of  any 
offeiiee,  upon  his  being  afterwards  charged 
and  indicted,  his  former  deposition  is  ad- 
missible. J?.  ▼.  Httworth^  Yorlc  Spring 
Assises,  1830,  Parlce,  J. 

(n)  R.  Y.  Smith  and  another,  ear,  Le 
Blanc,  J.  1  Starkie^s  C.  84S.  In  the  case  of 
R.  T.  WiUon,  1  HoIt,C.  5l97,eor.  Richards, 
L.  C.  B.  it  was  held,  that  an  examination 
of  a  prisoner,  wliich  consisted  in  answers 
to  questions  put  by  the  magistrate,  could 
not  be  received  in  evidence,  although  no 
ducats  had  been  held  out. 

(o)  Leach's  C.  C.  L.  625;  and  see 
2  Haw.  c40,  s.  31. 

(p)  In  the  case  of  the  King  v.  Telicotey 
eofr,  Woorl,  Baron,  York  Summer  Assizes, 
1810,  2  Starkie's  C.  483,  where  a  prisoner, 
after  Ills  examination  had  been  read  over, 
refused  to  sign  it,  and  did  not  say  (as  in 
LamJtft  Cote)  that  it  was  true,  the  learned 
Judge  rejected  the  evidence.  But  in  the 
later  case  of  R.  v.  Dewhunt,  Lancaster 
Spring  Assizer,  1825,  where  the  ma^^strate 
himself  had  taken  down  the  examination, 
which  was  read  over  to  the  prisoner,  who 
made  no  objection  to  it,  but  did  not  sign 
it,  Bayley,  J.  held  that  the  magistrate 


might  at  all  events  refresh  his  memory  by 
the  writing,  and  give  evidence  of  the 
statement ;  but  ultimately  the  examination 
itself  was  read.  Minutes  of  a  prlsoner'a 
examination,  which  have  not  been  signed 
by  him,  or  read  over  to  him,  may  be  used 
as  minutes  to  refresh  the  memory  of  the 
witness,  lAxifer'i  Cate,  24  Howell's  St.  Tr. 
214;  6  Hargreave's  St  Tr.  229.  Where 
the  examination  of  a  prisoner  taken  in 
writing  is  inadmissible  from  some  irregu- 
larity, parol  evidence  of  what  he  said 
npon  the  examination  is  admissible.  R,  v. 
Reed,  1  Mood,  k  M.  C.  403. 

(q)  It  has  been  said  that  the  examina- 
tions ought  not  to  be  taken  before  the 
grand  Jury,  Oilb.  Ev.  by  Loft,  216;  but 
the  rule  seems  to  apply  to  depositions 
only;  and,  in  practice,  the  examinations 
are  frequently  (by  leave  of  the  court,) 
taken  before  the  grand  jury. 

(r)  Parke,  B.  was  opinion,  that  it  is 
sufficient  to  prove  the  magistrate's  signa- 
ture; but  Lord  Denman  held,  that  thia 
was  not  suiiicient  when  the  prisoner  made 
his  mark  only,  without  writing  his  name. 

(«)  1  Hale,  284.  The  safest  conrse  is 
to  take  down  the  very  words.  The  statute 
requires  the  justices  to  take  the  examina- 
tion, and  to  put  the  same,  or  so  much 
thereof  as  is  material,  into  writing.  A 
prisoner  said,  ^  Give  me  a  glass  of  gin, 
and  I'll  tell  you  all  about  it,"  and  two 
glasses  of  gin  were  given  by  an  officer  to 
the  prisoner,  who  then  made  a  confession, 
and  the  officer  afterwards  wrote  down 
from  recollection  what  the  prisoner  hud 
said,  and  the  officer  read  over  what  had 
been  so  written  before  the  committing 
magistrate,  and  the  magistrate  told  the 
priMner  that  a  confession  might  do  him 
harm,  upon  which  the  prisoner  said  that 
what  had  been  read  was  the  truth,  and 
sig^ncd  the  paper.  Best,  J.  refused  to  ad- 
mit the  evidence.  12.  v.  Sexton,  Norwich, 
Samm.  Ass.  1822. 

(t)  1  Hale's  P.  C.  284. 
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absolutely  incumbent  on  the  magistrate  to  warn  the  prisoner  not  to  con^ 
fe8S  (tf ).    The  whole  of  the  confession  must  be  read  (x). 

A  prisoner  may  be  conyicted  upon  his  own  confession,  without  other 
evidence  (y). 

It  is  a  general  rule,  founded  upon  principles  already  adverted  to  (2),  that 
the  admission  or  confession  of  one  defendant  is  not  evidence  against  any 
but  himself  (a) ;  except,  indeed,  such  a  privity  and  community  in  the  same 
original  design  be  proved,  as  to  render  that  which  has  been  said  or  done  by 
one,  in  furtherance  of  the  common  object,  fair  and  reasonable  evidence  of 
the  general  design  and  project  itself.  It  was  ruled  in  Ton^s  Case{b\  upon 
the  soundest  principles,  that  the  confession  of  one  shall  not  be  evidence 
against  another.  Where  several  are  tried  at  the  same  time,  and  the  con- 
fession of  one  implicates  another,  the  evidence  cannot  on  that  account  be 
rejected ;  the  usual  course  is  for  the  court  to  inform  the  jury  that  th^  con- 
fession is  evidence  against  that  party  only  by  whom  it  is  made(c).  In  some 
instances,  the  confession  of  one,  taken  in  the  presence  and  hearing  of 
another  prisoner,  may  be  very  material  evidence  to  explain  the  expressions 
and  conduct  of  the  latter  upon  that  occasion ;  for  any  declarations  of  his, 
by  which  he  assented  to  what  was  confessed  by  another,  to  his  own  pre- 
judice, would  be  admissible  evidence  against  him.  The  confession  of  the 
other  may  also,  it  seems,  be  evidence  for  the  purpose  of  explaining  such 
declarations  (d). 

ADMISSION  TO  A  COPYHOLD.     See  COPYHOLD.— EJECTMENT. 

ADULTERY.    See  CRIMINAL  CONVERSATION. 

AFFIDAVIT. 

An  affidavit  sworn  before  a  Judge  is  receivable  in  the  court  of  which  he  is 
a  Judge,  though  not  entitled  of  that  court,  but  not  in  any  other  court  unless 
entitled  of  that  court  (e), 

AFFIRMANCE  OF  CONTRACT.    See  Index,  tit  Wavbb. 

AGENT  (/). 

Iv  A.f  authorize  B,,  to  do  an  act,  it  is  in  law  the  act  of  A,,  and  may  be 
so  alleged  in  pleading,  except  in  cases  of  felony ;  for  then,  if  A.  be  absent 
when  the  fact  is  committed,  he  is  but  an  accessory  before  the  fact(^).    Ac- 


(u)  B,  V.  MagUl^  Hacnally,  38. 

\x)  R.  V.  Payney  5  Hod.  165 ;  2  Haw. 
c  46,  8.  42. 

(y)  Stone's  Cote,  Dy.  214.  Franeit's 
Caae^  6  St.  Tr.  58.  Fuher'g  Cote,  Leach's 
C.  C.  L.  3d  edit  349.  Wheeler's  Caae^  Ih, 
Even  though  there  be  no  positive  proof 
that  the  offence  was  committed.  M.  v. 
Eldndge,  Rues.  &  R.  C.  C.  L.  440.  R.  v. 
Falkner,  lb.  481.  R.  ?.  Whitey  lb.  508. 
R.  V.  Tippetty  lb.  509. 

(z)  Vol.  I.  See  Index,  tit  Anicifl- 
8ION8. 

(a)  2  Haw.  c.  46.  The  contrary  was 
unjustly  ruled  in  Throgmeirion's  Casey  1  St 
Tr.  70.  Earl  qfEaseji^t  Case,  lb.  197 ;  and 
Sir  Walter  Raleigh's  Casey  1  Jac.  1. 

(6)  KeL  18. 

(e)  R.  V.  Heame  and  othersy  4  C.  &  P. 
215.  See  the  observations  of  Wood,  B.  in 
Btdlen  ▼.  MieheUy  2  Price,  209.  It  is, 
however,  morsUy  impossible  that  the  hear- 


ing of  such  a  confession  should  not  operate 
to  the  prejudice  of  the  parties  implicated ; 
in  some  Instances  the  inconvenience  might 
be  obviated  by  separate  trials. 

{d)  But  a  confession  by  one  of  several 
prisoners  before  a  magistrate,  which  impli- 
cates all,  cannot  be  r^  in  evidence  merely 
for  the  purpose  of  drawing  an  inference 
from  their  silence  as  to  the  parts  which 
affect  them.  R,  v.  Appleby  and  others, 
3  Starkie's  C.  33,  cor,  Holroyd,  J.  who 
said  that  it  had  been  so  held  by  several  of 
the  Judges  on  a  case  from  Chester,  and  that 
he  was  of  that  opinion. 

(e)  Reg.  G.,  H.  T.  2  W.  4.  The  addi- 
tion of  every  person  making  an  affidavit 
must  be  inserted  therein,  lb.  When  sworn 
before  the  attorney  on  record  or  his  agent, 
lb. 

(/)  For  other  evidence  on  this  head,  see 
tit  AnMissiONB. — AccBsaoBiBa. 

(jf)  See  AccpsaoET. 


agekt:  pboop  of  authority. 
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cordinglvy  on  an  allegation  (in  a  ciyil  action)  that  the  master  and  servant 
drove  ungovernable  horses  in  Lineoln's-Inn-Fields,  both  were  found  guilty, 
although  the  servant  alone  was  present  {h).  So  an  allegation  that  the  de- 
fendant negligently  drove  his  cart,  is  supported  by  proof  that  it  was  driven 
by  his  servant  (t).  Before  the  act  of  B.  can  be  given  in  evidence  as  the  act 
of  A.,  it  must  be  proved  that  B.  was  the  agent  of  A,  This  proof  may  either 
be, — Isty  direct,  or  it  may  result,  2dly,  from  the  relative  situation  of  ^.  and 
B.;  or  3dly,  from  their  habit  and  course  of  dealing,  or  other  special  circum- 
stances ;  or,  4thly,  from  A,* 9  recognition  of  BJa  act,  or  his  acquiescence  in 
it.     1st.  May  be  direcHk),    As  where  the  agent  is  called  as  a  witness  and  Direct  evi- 

proves  that  he  was  authorized  to  do  the  act,  or  transact  the  particular  ^^"^®  °^ 

BcreQcv* 
bnsinese.       The    fact  of  agency  may  be  proved  by  collateral  evidence 

without  calling  the  agent  (Q.     If  the  authority  was  in  writing,  it  must  be 

produced,  in  order  that  it  may  be  seen  whether  it  has  been  pursued  (m).     If 

he  acted  under  a  power  of  attorney,  the  instrument  must  be  produced  and 

proved  (n)    And  parol  evidence  of  the  authority  is  inadmissible,  where  the 

authority  from  its  nature  must  have  been  in  writing  (o).    This,  however, 

does  not  appear  to  be  necessary,  where  the  authority  can  be  clearly  inferred 

from  the  course  of  dealing,  or  from  the  recognition  of  the  agent's  acts  by 

the  principal.    And  therefore  in  the  case  of  The  King  v.  Bipff  (/?),  which  was 

an  indictment  for  a  felonious  erasure  of  an  indorsement  upon  a  bank-note, 

although  it  was  contended,  on  behalf  of  the  prisoner,  that  it  was  necessary 

to  prore  the  appointment  of  Adam$  as  the  agent  of  the  Bank  of  England, 

being  a  corporate  body,  under  their  seal  (g),  it  was  held  to  be  sufficient  to 

sbow  that  Adams  had  been  used  to  sign  bills  and  notes,  which  from  time  to 

time  had  been  duly  paid,  and  answered  by  the  Bank.    It  was  found  by  the 

special  verdict  that  Adams  had  been  intrusted  and  employed  by  the  Governor 


(h)  Michael  v.  AOestreey  2  Lev.  172. 

(t)  Bmdbgr  v.  Fronumt,  6  T.  R.  650 ; 
asd  see  TvbermlU  v.  Stamps  Ld.  Raym. 
264. 

(ft)  A  letter  anthorizing  an  agent  to  draw 
to  a  eertain  amonnt,  coupled  with  a  power 
of  attorney  to  enter  iato  aad  complete  con- 
tracts, make  pvrthaaes,  &c.,  is  a  sufficient 
aathority  to  such  agent  to  raise  money  for 
the  purposes  of  his  employers ;  and  a  party 
advancing  monies  to  such  agent  is  not 
Wnnd  to  call  for  those  instnuMnts,  and 
inquire  what  money  has  been  already  ad- 
vanced on  the  letter.     WithxnQton  v.  Her' 
rmg,  5  Bing  442.    See  Attwood  v.  Afun- 
fltn^,  7  B.  &  C.  278;    A  direction  to  an 
agent  to  enter  upon  premises  (in  mortgage) 
and  sell  the  stoeli,  &c.,  which  was  declared 
to  be  for  tlie  benefit  of  the  platetiff,  and 
amounting  to  an  authority  to  pay  over  the 
amount  to  him,  being  in  consideration  of 
his  postponing  the  sale  of  the  estate,  is  an 
inevocable  authority,  and  the  plaintiff  may 
sue  the  agent  for  mouey  liad  and  received. 
Meteiitf  V.  CUmghf  2  H.  dc  Ry .  178.    The 
steward  of  a  manor  cannot  appoint  a  d^ 
paty  without  special  authority.    Barker 
V.  Kelt,  3  Salk.  124.    The  office  is  grant- 
able  In  reversion ;  lb.    Where  the  agent 
had  in  his  own  name  always  sold  the  goods 
aad  received  the  tunount,  held  that  having 
as  aathority  to  sell,  he  luul  aa  implied  one 


to  receive  the  price ;  and  that  the  prlnel* 
pals  could  not  avow  the  act  of  their  agent 
as  to  one  part,  and  repudiate  it  as  to  the 
other.    Cope/  v.  Thornton^  3  C.  &  P.  353. 

(Z)  Ovsen  v.  Barrow^  1  N.  R.  101 ;  ii\fra, 
tit.  Usury.  Where  goods  were  fraudu- 
lently obtained  by  D.,  the  agent  of  FT.,  the 
purchaser,  and  also  of  the  defendants, 
without  any  iotention  of  being  paid  for, 
and  were  immediately  sold  to  the  defend- 
ants ;  held,  in  trover,  that  the  handwrit- 
ing of  J>.  to  various  contracts  as  the  agent 
of  W,  might  be  proved,  and  as  steps  in 
proving  the  fraud,  .without  calling  him 
as  a  witness,  although  the  jury  found  that 
tlie  defendants  were  not  privy  to  the  fraud. 
Irving  v.  Motley,  7  Bing.  643. 

(m)  Johnson  v.  Matonf  1  £sp.  G.  89. 
Coore  V.  Calloway,  lb.  115« 

(fi)  Ibid. 

(o)  Ibid;  but  see  8  P.  Wms.  427, 
B.  V.  Bigg. 

(p)  3  P.  Wms.  427. 

iq)  It  was  alleged  in  the  indictment, 
that  one  Joakua  Adams  was  intrusted  and 
employed  by  the  Governor  and  Company 
of  the  Bank  of  England  to  sign  bank-notes 
for  the  said  company ;  and  it  was  found 
by  the  special  verdict  that  he  was  so  in- 
trusted and  employed  by  the  Governor,  &c. 
btd  not  under  their  common  teal. 
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From  the 
relative 
situation  of 
the  parties. 


From  habit 
and  course 
of  dealing. 


and  Company,  but  not  by  any  instrument  under  their  seal.  A  majority  of 
the  Judges  were  of  opinion  that  the  evidence  was  sufficient^  and  the  prisoner 
was  transported. 

Secondly.  From  relative  Situation, — Where  the  authority  results  from  the 
relative  situation  of  the  parties,  it  is  sufficient  to  prove  such  relative  situa- 
tion  (r).  Thus,  to  affect  the  sheriff  with  the  act  of  the  undei^heriff  it  is 
unnecessary  to  show  more  than  that  the  latter  is  the  under-sheriff  («).  But 
a  bailiff  is  not  the  general  officer  of  the  sheriff,  and  therefore  the  particular 
authority  must  be  proved  (t).  Proof  of  the  sale  of  a  book  by  a  serumt  in  a 
bookseller's  shop  is  primd  fade  evidence  of  a  sale  by  the  master  (m).  The 
answer  of  a  clerk  at  a  banking  house,  transacting  the  business  of  his  prin- 
cipals, is  evidence  against  the  latter  {x).  Where  the  captain  of  a  vessel 
orders  goods  for  the  use  of  the  ship,  the  owners  are  responsible  (y).  So  it 
is  the  common  course  upon  trials  at  Nisi  Prius,  to  read  the  admissions  of 
the  attorney  on  record  of  either  of  the  parties ;  and  a  plaintiff  is  bound 
by  the  act,  not  only  of  his  attorney,  but  of  his  agent  in  town  (z),  in  the  course 
of  the  cause. 

A  letter  written  to  the  plaintiffs,  respecting  the  pulling  down  an  adjoining 
house  belonging  to  a  corporation  by  their  surveyor,  and  who  had  the  manage- 
ment of  their  buildings,  may  be  presumed  to  have  been  written  by  him  in  that 
capacity,  and  therefore  is  evidence  against  them  (a). 

Thirdly,  From  habit,  course  of  dealing^  ^c. — In  mercantile  transactions, 
the  fact  of  the  usual  and  general  employment  of  a  particular  agent  in  the 
transaction  of  business  is  the  most  usual  evidence  of  authority  (6).    Thus, 


(r)  See  7  T.  R.  1 13.  The  plaintiffs,  cor- 
respondents in  England  of  a  foreign  mer- 
chiuit,had  in  May  1827  a  Bank  of  England 
note  remitted  in  part-payment  of  the  ac- 
count due  to  them,  which  had  been  stolen 
in  February  1826,  and  when  presented  at 
the  Bank,  was  detained;  it  was  held  in 
trover,  that  the  plaintiffs  mnst  be  taken  to 
be  the  agents  of  the  foreign  merchant,  and 
could  only  recover  upon  his  title,  and  there- 
fore were  bound  to  show  that  it  had  been 
received  without  any  grounds  of  suspicion 
that  the  note  had  been  improperly  ob- 
tained. De  la  Ckaumette  v.  Bank  qf 
England,  9  B.  &  C.  208.  A  deed  signed 
by  tile  chief  clerk  and  solicitor  of  a  com- 
pany is  binding  on  them,  unless  it  be 
shown  that  he  exceeded  his  authority ;  and 
it  makes  no  difference  whether  the  object 
of  producing  it  were  to  enforce  it  or  bind 
the  company  in  any  other  way  by  its  con- 
tents. Doe  d.  Macleod  v.  East  London 
Wa/tenoorhi  Company,  1  Mood,  k,  M.  C. 
149.  Agents,  authorized  to  draw  bills  for 
a  company,  drew  them  in  their  own  names, 
and  not  as  agents,  although  for  the  pur- 
poses of  the  company ;  held  that  the  mem- 
bers of  the  company  were  notllablepn  the 
bills,  but,  semble,  they  were  liable  bb  part- 
ners for  the  money  lent.  Ducarrey  v.  QtU, 
1  Mo.  &  M.  461,  and  4  C.  &  P.  121. 

(#)  Ibid. 

(0  Ibid. 

(u)  R.  V.  Almon,  Burr.  2686.    See  tit 
Libel. 

(x)  Price  v.  Monk,  1  Carr.  C.  60. 


The  employment  of  a  ship  is  evidence  of 
an  authority  from  the  owner  to  the  master, 
in  respect  of  every  lawful  contract  made 
by  him  relative  to  such  employment  of  the 
ship.  Abbott's  L.  S.  112.  122 ;  1  Vent. 
100.  238.  An  assignment  of  a  lease  under 
a  fl,  fa,  by  A.  B,  as  nnder-sherifP,  i» 
evidence  that  he  is  undei^heriff.  Doe  d. 
James  v.  Brown,  5  B.  &  A.  343.  The 
drawing  of  bills  by  the  consignor  of  goods 
on  the  consignee  or  fiictor,  against  the 
consignment,  does  not  authorize  the  latter 
to  pledge  the  goods.  Oill  v.  Kymer, 
5  Moore,  518.  Duelot  v.  Ryland,  cited 
lb.  See  Ouiehard  v.  Morgan,  4  Moore, 
36 ;  Paterion  v.  Oandetequi,  15  East, 62 ; 
Daubigny  v.  Ihtcal,  5  T.  R.  604;  Field' 
ing  V.  Kymer,  2  B.  &  B.  639.  By  the  stat. 
4  G.  4,  e.  83,  a  person  may  take  a  deposit 
or  pledge  of  goods  to  the  extent  of  the 
consignee's  interest. 

(y)  1  T.  R.  108 ;  and  so  is  the  captain 
also ;  aUter,  if  they  be  ordered  before  his 
appointment,  although  not  delivered  till 
^ter.  Farmer  v.  Bamt,  Ibid.  And  see 
the  last  note. 

(z)  Chiffiths  V.  WiUiamM,  1  T.  R.  710, 
711.     See  Hayt  v.  PerHm,  3  East,  568. 

(o)  Peyton  v.  Oooemort  qf  St,  2%o- 
mae's  Hospital,  3  C.  &  P.  363.  The  an* 
swer  of  a  clerk  at  a  banking-house,  trans- 
acting the  business  of  his  principals,  is 
evidence  against  them.  Price  v.  Marshy 
1  Carr.  C.  60. 

(b)  See  R,  v.  Biggs,  3  P.  Wms.  427, 
and  supra,  note  (a?). 
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the  general  authority  of  broken  to  sell,  so  as  to  bind  their  principals  in  From  habit 
respect  of  the  purchase,  is  to  be  collected  from  their  general  dealings,  and  °°^  course 
not  merely  from  their  priTate  instructions  as  to  the  particular  parcel  of  ^  °^' 
goods ;  and  if  a  general  authority  can  be  inferred  from  the  usual  course  and 
habit  of  dealing,  the  principal  will  be  bound  by  the  contract  although  it  be 
contrary  to  the  particular  instructions  (c).  Where  an  agent  had  been  em- 
ployed for  a  length  of  time  to  pay  for  work  of  a  particular  description, 
and  workmen  were  always  referred  to  him,  his  acknowledgement  of  a  debt 
was  held  to  be  binding  upon  his  principal  (d),  A  master,  who  in  a  single 
instance  authorizes  his  servant  to  take  up  goods  on  credit,  is  afterwards 
liable  (e).  So  where  the  defendant's  wife  usually  gave  orders  for  goods,  her 
acknowledgement  of  a  debt  being  due  within  six  years,  wa«  held  to  be 
evidence  against  her  husband  (/* ).  So  where  the  wife  had  taken  lodgings 
for  herself  and  her  husband,  and  afterwards  gave  notice  of  quitting,  upon  an 
action  brought  for  use  and  occupation,  it  was  held  that  the  acknowledgment 
of  the  wife  was  evidence  against  her  husband ;  and  Lord  Kenyon  said,  that 
where  a  wife  acts  for  her  husband  in  any  business  or  department  by  his 
authority,  and  with  his  assent,  he  thereby  adopts  her  acts,  and  must  be  bound 
by  any  acknowledgment,  or  any  admission  made  by  her  respecting  that 
business  in  which  she  has  acted  for  him  (g).  In  such  respects,  the  wife  doea 
not  differ  from  any  other  agent.  So  an  admission  by  a  clerk  usually  em- 
ployed in  corresponding  on  business,  is  evidence  (A). 

An  authority  to  receive  payment  on  bonds,  bills,  &c.  is  usually  evidenced 
by  the  custody  of  the  instruments  themselves  (t).  And  it  was  held,  that  a 
payment  to  one  who  usually  received  money  for  an  obligee  of  a  bond,  was 
not  sufficient,  unless  he  had  the  custody  of  the  bond  (k), 

Fmtrthfy,  A  recognition  by  the  principal  of  the  agency  in  the  particular  Recogni- 
instance,  or  in  similar  instances,  is  evidence  of  the  authority  to  the  latter.  "' 
As,  where  one  subscribes  policies  in^he  name  of  another,  and,  upon  a  loss 
happening,  the  latter  pays  the  amount ;  this  would  be  evidence  of  a  general 
authority  to  subscribe  policies  (l).  So  where  the  defendant's  son  had,  in  three 
or  four  instances,  signed  bills  of  exchange  by  the  direction  of  his  father,  it 
was  held  to  be  sufficient  evidence  for  presuming  an  authority  from  the 
father  to  the  son  to  sign  a  guarantee  (m). 


(c)  Whiteheads.  Tuckett,  15  East,  400. 

\d)  Burt  v.  Palmer,  5  Eap.  C.  145. 
Hie  plaintiff,  after  repeated  applications 
for  payment  to  the  defendant,  receiving  no 
answer,  applied  to  an  attorney,  supposed 
to  act  for  the  defendant,  for  payment,  who 
answered  the  letter,  and  paid  part,  and  to 
a  subsequent  letter  replied,  promising  pay- 
ment of  the  remainder;  held,  that  as  it 
appeared  that  he  was  the  agent  at  one 
time,  this  was  evidence  to  go  to  the  jury 
that  he  continued  to  be  so.  Roberts  v. 
Greeley,  3  C.  &  P.  380. 

(#)  The  defendant  sent  a  waterman  to 
the  phdntiff  for  iron,  on  trust,  and  paid 
for  it  afterwards ;  he  sent  the  same  water- 
man a  second  time  with  ready  money, 
who  received  the  goods,  but  did  not  pay 
for  them.  Tlie  C.  J.  nded  that  the  send- 
ing him  on  trust  the  first  time,  and  paying 
the  money,  gave  him  credit,  so  as  to  charge 
the  defendant  on  the  second  contract. 
Hazard  v.  Tradwell,  Str.  506;  and  see 
RuMlfif  V.  ScaHett,  5  £sp.  C,  76 ;  1  Show, 


05.      See  tit.  Goons   bold  avd  db- 

LIVERED. 

(/)  Palethorp  v.  Fumuh,  2  Esp.  Cas. 
211.    See  tit.  Admissions,  20, 30. 

(g)  Emeriony.  Blonden^l  Esp.  C.  142; 
and  see  Andereon  v.  Sandertrm,  2  Starkie's 
C.  104.  So  where  the  wife  kept  a  shop  in 
the  absence  of  the  husband,  and  admitted 
a  debt  for  goods  sold  and  delivered.  Peto 
V.  Hague,  5  Esp.  C.  134.  Cliffbrd  v. 
Burton,  1  Bing.  190. 

(h)  Harding  v.  Carter,  Park  on  Ins. 
4 ;  vide  tupra,  p.  42. 

(i)  1  Chan.  Cas.  103.  Oweny.  Barrow, 
1  N.  R.  101;  12  Mod.  564.  See  tit. 
Payment. 

{k)  Gerard  v.  Baher,  I  Ch.  Ca.  94. 
Ihike  qf  Cleveland  v.  Dashwood,  2  £q. 
Cas.  Ab.  709. 

(2)  Courteen  v.  Toute,  1  Camp.  43,  n. 
(a)  Neal  v.  Irving,  1  Esp.  C.  61 .  Hough- 
ton V.  JEwbank,  4  Camp.  88 ;  although  the 
agent  acted  under  the  power  of  attorney. 

(m)  TFo/Aiitf  v.rinee,2SUrkie'sC.3G8. 
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Mere  eyidence,  however,  that  the  agent  has  done  acts  in  the  name  of  a 
principal,  will  not  bind  the  latter  without  some  evidence  of  recognition  on 
his  part;  and  therefore,  where  a  policy  had  been  signed  by  one  Butler,  and 
it  was  proved  that  Butler  had  signed  other  policies  in  the  name  of  the 
defendant,  but  no  evidence  was  adduced  of  any  authority  given  in  the  par- 
ticular case,  or  of  the  defendant's  having  ever  paid  a  loss  on  such  policies, 
the  evidence  was  held  to  be  insufficient  (n).  If  an  agent  has  authority  to 
subscribe  a  policy,  he  has  also  authority  to  adjust  it  (o). 

Where  the  defendant  in  an  action  on  a  policy  of  insurance  had  used  an 
affidavit,  made  by  a  third  person,  for  the  purpose  of  putting  off  the  trial, 
it  was  held,  that  the  statement  in  the  affidavit,  that  the  deponent  had  sub- 
Scribed  the  policy  on  the  behalf  of  the  defendant,  was  admissible  to  prove 
the  fact  (p). 

If  a  master  send  a  servant  to  receive  money,  and  the  servant  instead  of 
money  receives  a  bill,  the  master  may,  as  soon  as  he  knows  it,  dissent,  and 
will  not  be  bound  by  the  payment ;  but  acquiescence,  or  a  small  matter,  it 
was  said,  in  the  case  of  Ward  v.  Evans  (q),  will  be  proof  of  the  master's 
assent,  and  that  will  make  the  act  of  the  servant  the  act  of  the  master.  In 
Thorold  V.  Smith  (r),  the  servant  having  been  sent  for  money  received  a 
cheque,  which  he  kept  in  his  own  hands,  without  the  knowledge  of  his 
master,  and  upon  the  banker's  failure  the  servant  sent  back  the  bill ;  and 
Holt,  Chief  Justice,  and  Powell,  J.  seem  to  have  been  of  opinion,  that 
it  was  a  question  of  fact  for  the  jury,  whether  the  servant,  under  the  cir- 
cumstances of  the  case,  had  authority  from  his  master  to  receive  bills 
instead  of  money ;  and  a  new  trial  was  granted,  for  the  purpose  of  ascer- 
taining the  fact  (tf). 

Where  the  defendants'  agent  abroad  received  by  their  orders  money  on 
their  account,  and  communicated  the  fact  to  them,  which  they  acknow- 
leged,  and  directed  the  disposal  of  it ;  it  was  held  that  the  agent's  letters 
were  admissible  as  against  the  defendants  to  charge  them  with  the  receipt 
of  the  money,  they  having  adopted  and  acted  upon  the  assertions  of  their 
agent  {t),  A  duty  arising  out  of  particular  relations  or  circumstances,  is 
properly  alleged  as  an  implied  promise  (u). 

Such  presumptions  and  implications  of  authority  are  in  general  applicable 
to  civil  cases  only.  Evidence  of  a  wilful  trespass  by  the  servant  will  not 
show  that  the  master  is  a  trespasser,  without  express  evidence  that  the  act 
was  done  by  his  direction ;  for  an  authority  to  commit  a  trespass  cannot  be 
implied  {x).    But  fraud  will  vitiate  a  contract,  although  the  principal  take 


(n)  Courtetn  v.  Tome,  1  Camp.  43, 
n.  (a). 

(o)  i2icAard^onv.ilfuf0rJon,lCamp.43. 
D.  (a). 

(p)  Johnton  v.  Ward,  6  Esp.  C.  48« 
See  also  2  T.  R.  189,  in  not.  *,  2  Ld.  Raym. 
930;  II  Mod.  88. 

(q)  Salk.  442.  WatMnt  v.  Vince,  2 
Starkie'fl  C.  368. 

(r)  11  Mod.  87. 

I  $)  Bat  Holt.,  C.  J.  intimated  his  opinion 
that  a  jury  at  Guildhall  would  find  pay- 
ment by  a  bill  to  be  a  good  payment,  ac- 
cording to  the  common  pnetice  of  the 
city ;  and  Powell,  J.  said  he  tuppoted  that 
the  servant  had  many  times  received  bills 
for  his  master,  which  was  an  authority  for 


the  purpose ;  but  that  that  was  matter  of 
evidence,  being  according  to  the  common 
practice  of  the  world. 
(0  Coates  V.  Bainbridge,  5  Bing.  58; 

1  M.  &  P.  142. 

(u)  Callender  v.  JDelriehe,  5  Bing.  N. 
O.,  u8* 
(x)  Maemanut  v.  Criekett,  1  East,  106 ; 

2  H.  B.  443.  See  also  Hcarding  v.  Greenr 
ing,  Holt's  C.  631 ;  and  Jt.  v.  Johngtont 
7  East,  65,  ii^ro,  tit  Libel.  The  tort  of 
a  servant  or  deputy  does  not  afiect  the 
master.  Mo.  777.  787;  Com.  Dig. 
Ofpicbr,  [K.]  3.  Although  an  informa- 
tion for  penalties  is  a  crimimd  proceeding, 
yet  it  is  also  in  the  nature  of  a  civil  pro- 
cess to  recover  the  Crown's  debt;  a  party 
therefore  carrying  on  trade  by  Uis  servants. 
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no  part  in  it,  for  he  is  civilly  responsible  for  the  acts  of  his  agent  (z).    It  is  Acts  and 
a  general  rule,  that  an  agent  cannot  bind  his  principal  by  any  act  beyond  declara- 
the  scope  of  the  authority  delegated  to  him  (a).     Where  the  fact  of  agency  Qgent 
has  been  proTed,  either  expressly  or  presumptively,  the  act  of  the  agent, 
coextensive  with  the  authority,  is  the  act  of  the  principal  (b),  whose  mere 
instrument  he  is ;  and  then,  whatever  the  agent  says,  within  the  scope  of 
his  authority,  the  principal  says,  and  evidence  may  be  given  of  such  acts 
and  declarations  as  if  they  had  been  actually  done  and  made  by  the  prin- 
cipal (c)  himself;  and  it  makes  no  difference  whether  the  declaration  be 
trae  or  false,  for  they  are  just  as  binding  upon  the  principal  as  if  they  had 
been  actually  made  by  him.    But  where  the  agent  makes  any  declaration 
or  representation  of  his  own,  and  not  as  the  instrument  of  his  master,  that 
declaration  will  not  be  evidence,  but  the  agent  himself  must  be  called  (<f) 
to  prove  any  fact  within  his  knowledge ;  consequently,  a  letter  written  by 


an 


and  deriving  profits  from  their  acts,  is  respon- 
sible for  penalties  incurred  by  their  violation 
of  the  revenue  laws.  Attorney  General  v. 
Siddon,  1  Cr.  &  J.  220 ;  1  Tyrw.  41 ;  and 
see  R.  V.  JDixon^  3  M.  &  S.  11 ;  and  R.  v. 
Gvtdi^  1  Mood,  k,  M.  C.  439.  In  the  case 
of  an  illegal  distress,  as  damage  feasant, 
by  a  servant,  an  authority  to  make  the 
iiiegal  distress  cannot  be  inferred  from 
hwful  authority  given  in  other  instances, 
lAfons  V.  Martin,  3  N.  &  P.  509. 

(z)  Doe  V.Martin,  4  T,^S9.  A  prin- 
cipal is  bound  by  the  fraud  or  misrepre- 
sentation of  an  agent  in  making  a  contract 
for  him.  Fitzkerbert  v.  Mather,  1 T.  R.  12, 
Park.  Ins.  321.326.  See  further,  App.  45. 

<a)  Fenn  v.  Harriaon,  3  T.  H,  367.  A 
&ctor  cannot  pledge  the  goods  of  his  prin> 
cipal  by  indorsement  of  the  bill  of  lading, 
or  even  by  delivery  of  the  goods  them- 
selves. Newtom  v.  Tkomtonj  6  East,  17. 
BaMgny  v.  Duval,  5  T.  R.  604.  Pater- 
ton  V.  Tosh,  2  Str.  1178.  Martini  v.  Coles, 
1  M.  &  S.  140.  Even  although  he  has 
accepted  bills  on  the  faith  of  such  consign- 
ments. Graham  v.  Dyster,  2  Starkie's  C. 
21.  Fielding  v.  Kymer,  2  B.  &  B.  039 ; 
5  Moore,  supra,  42,  note  (x).  But  the 
rale  does  not  apply  to  a  banker  who 
pledges  an  indorsed  negotiable  security 
deposited  in  his  hands.  1  Bos.  &  Pull. 
Sid.  651.  The  plaintiffs  previously  to  a 
■ale  issued  catalogues,  and  by  one  of  the 
conditions  of  sale,  payment  was  to  be  made 
on  delivery  by  good  bills  on  London,  at  four 
months  from  the  date  of  the  sale ;  one  of 
the  catalogues  being  sent  to  the  defendants 
by  their  broker,  they  directed  him  to  pur- 
chme  certain  lots,  which  he  accordingly 
did,  in  his  own  name,  and  immediately  drew 
on  the  defendants  at  four  months,  which 
they  accepted,  and  paid  when  due.  It  ap- 
peand  that  at  the  sale  the  terms  of  pay- 
ment were  varied  to  known  purchasers  to 
"peymoit  two  and  two  months,"  by  which 
the  brokers  were  allowed  to  have  the  goods 
without  giving  bills  at  the  time,  and  they 
subsequently  became  bankrupts.  In  an 
aetioB  against  the  defendants  as  the  real 


purchasers,  it  was  held  that  the  defendants 
not  having  authorized  any  contract  dif- 
ferent from  that  mentioned  in  the  condition, 
viz.  a  payment  on  delivery  by  good  bills, 
and  on  the  faith  of  which  they  might  pro- 
perly accept  the  bills,  they  were  not  bound 
by  the  contract  varied  at  the  sale,  and 
that  the  plaintiffs  therefore  were  not  en- 
titled to  recover.  Hortfall  v.  Fount" 
leroy,  10  B.  &  C.  756. 

(b)  The  declaration  of  a  servant  em- 
ployed to  sell  a  horse  is  evidence  to  charge 
the  master  with  a  warranty,  if  made  at  the 
time  of  sale ;  if  made  at  any  other  time, 
the  facts  must  be  proved  by  the  servant 
himself.  Helyarv,  Hawke,d  Esp.  C.  72; 
and  see  Irving  v.  Motley,  7  Bing.  543. 
Garth  V.  Howard,  8  Bing.  451.  Scliuman 
V.  Locke,  10  Moore,  39.     And  see  note  {I). 

(e)  As  to  payments  to  an  agent,  see  tit. 
Payment,  and  Steioartv,  Aberdeen,  4  M. 
&W.  211. 

(d)  See  Kahl  v.  Jansen,  4  Taunt.  565. 
and  Langhom  v.  Allnutt,  4  Taunt.  511. 
In  the  first  of  these  cases  the  Chief  J. 
observed,  "when  it  is  proved  that  A,  is 
the  agent  of  B.,  whatever  A,  docs  or  says, 
or  writes,  in  Uie  making  of  a  contract,  as 
agent  of  B.,  is  admissible  in  evidence, 
because  it  is  part  of  the  contract  which  he 
makes  for  B.,  and  which  therefore  binds 
him,  but  it  is  not  admissible  as  the  agent's 
account  of  what  passes.*'  See  also  Met- 
taert  v.  Abraham,  (I  Esp.  C.  375);  the 
question  was,  whether  the  defendant,  the 
purchaser  of  goods,  had  agreed  to  find  bags 
for  the  carriage  of  them :  according  to 
the  report  of  the  case,  the  plaintiff  offered 
in  evidence  the  letter  of  the  broker  who 
sold  the  goods,  (being  the  plaintiff's  own 
agent,)  written  to  the  plaintiff,  saying  that 
the  bags  would  be  rea^y  by  a  certain  day ', 
the  broker  was  then  in  tlie  box,  and  LoVd 
Kenyon  said,  that  he  would  admit  evidence 
of  what  he  had  done  on  account  of  tlie 
defendant,  but  that  it  should  be  learned 
firom  himself,  and  not  from  his  letter.  See 
A8l\ford  V.  Price,  3  Starkie's  C.  185,  infra, 
note  {g). 
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Defence  by 
an  agent. 


an  agent  to  his  principal  of  what  he  has  done,  being  the  representation  of 
the  agent  to  his  principal  of  what  he  has  done,  is  not  admissible  in  evidence 
against  the  principal  to  prove  the  truth  of  the  representation  (e) ;  for  he  is 
no  longer  the  authorized  instrument  of  the  principal  to  bind  him  by  such 
declarations. 

So  where  the  question  was,  whether  the  agent  of  the  defendant  had  deli- 
vered to  him  a  bond,  alleged  to  have  been  made  by  the  defendant  to  the 
plaintiff,  it  was  held,  by  the  Master  of  the  Rolls,  that  the  declaration  by  the 
agent,  that  he  had  delivered  the  bond  to  the  defendant,  was  not  admissible 
evidence  to  prove  the  fact  (f).  But  it  is  otherwise  where  the  principal 
refers  himself  to  his  agent's  declaration  on  a  particular  subject,  or  con- 
stitutes a  party  his  general  agent  for  conducting  his  business,  for  then  a 
declaration  or  acknowledgment  by  the  latter  falls  within  the  scope  of  his 
authority  {g). 

An  agent  may  generally  repel  an  action  against  himself  by  proof  that  he 
acted  on  the  footing  of  an  agent,  and  was  understood  so  to  act  (A),  unless 
he  execute  an  instrument  in  his  own  name  (t).  A  public  officer,  trading  on 
behalf  of  the  public,  is  not  liable  on  contracts  made  by  him  in  that  capa- 
city (A).  One  who  contracts  on  behalf  of  government  is  not  liable,  although 
the  contract  be  by  deed  (/).  But  if  a  person  represent  himself  to  be  an  agent 
for  one  who  resides  abroad,  it  seems  that  he  is  personally  liable  (m). 

So  where  a  captain  contracts  for  goods  for  the  use  of  the  ship  (n). 


(e)  4  Tannt.  511,  lb.  565.  663.  As  to 
admissions  by  an  attorney,  see  tit.  At- 
torney. 

(/)  Fairlie  v.  Hastingt,  10  Ves.jnn. 
128. 

{g)  Vide  nqpra,  p.  29.  A  declaration 
by  the  clerk  of  an  attorney,  in  taxing  costs, 
that  he  would  not  charge  extra  costs,  is 
evidence  against  the  principal.  As}{ford 
V.  Price,  3  Starkie's  C.  185 ;  1  D.  &  R.  48. 

(h)  See  Vendor  and  Vendee.  The 
office  of  clerk  to  a  body  of  trustees  being 
executed  by  a  deputy,  the  clerk  is  not  re- 
sponsible for  losses  occasioned  by  the  neg- 
ligence of  such  deputy  induced  by  the 
negligence  of  the  trustees,  nor  for  monies 
which  came  into  his  hands  through  their 
Irregular  acts ;  but  he  Is  for  sums  received 
at  his  office  by  such  deputy  without  his 
authority,  but  which  he  had  ground  for 
believing  would  be  paid  there.  Whitmore 
V.  WilJu,  1  Mood.  &  M.  214.  Notice  that 
third  parties  are  interested  in  a  particular 
adventure,  imposes  upon  an  agent  the  duty 
of  accounting  with  the  latter,  in  respect  of 
theur  proportion;  but  it  is  otherwise  if 
from  subsequent  transactions  it  be  shown 
that  they  are  content  to  rest  upon  the  re- 
sponsibility of  the  other  partners,  and  that 
the  agents  should  account  solely  to  them. 
Killock  V.  Oreg,  4  Russ.  285.  See  fur- 
ther as  to  the  defence  that  the  party  is  but 
an  agent,  Foster  v.  Blakelock,  5  B.  &  C. 
328 ;  and  tit.  Work  and  Labour.  As 
to  the  liability  of  parishioners  directing 
parish  work  to  be  done  by  the  church- 
wardens, see  Lanchetter  v.  TVic^er,  1 
Bingh.  200.  See  tit  Abatement  — 
Churchwarden. 


(i)  Appleton  v.  BinkSy  5  East,  148. 
But  if  an  agent  covenant  in  his  own  name, 
he  will  be  personally  bound,  although  he 
be  described  in  the  deed  as  covenanting 
on  the  part  of  another.  Appleton  v.  Sinks, 
5  East,  147.  WUks  v.  Backs,  2  East, 
142.  White  v.  Cuyler,  6  T.  R.  176.  And 
if  he  draw  a  bill  in  his  own  name,  he  will 
be  personally  liable,  although  the  plaintiff 
knew  that  he  was  merely  an  agent.  Leadr 
hitter  v.  Farrow,  5  M.  &  S.  345.  Thomas 
V.  Bishop,  Str.  055.  So  where  a  solicitor 
undertakes  in  writing  to  pay  rent  on  with- 
drawing a  distress.  Burrell  v.  Jones, 
3  B.  &  A.  47.  A  party  describing  him- 
self as  agent  or  consignee  of  a  vessel  char- 
tered for  a  specific  purpose,  signs  an  agree- 
ment in  his  own  name,  witnessing  **  that 
the  said  parties  agree,*'  &c.,  and  acting  as 
principal  throughout  the  voyage,  is  per- 
sonally liable.  Ketmerly  v.  Oravina,  3 
D.  k  R.  503. 

(k)  Macbeath  v.  Haldimand,  1  T.  R. 
172. 

{t)  Unwin  v.  Wolseley,  1  T.  R.674. 

(m)  De  Gaillan  v.  L*Aigle,  1  B.  &  P. 
368;  3  B.  &  A.  47.  Burrell  v.  Jonet. 
Appleton  V.  Binhs,  5  East,  148.  A.  ap- 
points by  power  of  attorney  three  persons 
to  act  in  the  management  of  his  estates  in 
Jamaica,  as  his  attomies,  one  of  whom  re- 
siding there,  enters  into  an  agreement  with 
jR,  to  undertake  the  factorage  of  the 
estates,  together  with  others,  on  certain 
terms;  12.  cannot  call  upon  A.  for  sup- 
plies Aimished,  but  must  look  to  the  at- 
torney with  whom  he  contracted.  Pert' 
nant  v.  Simpson,  1  Knapp,  P.  C.  399. 

.(n)  Farmer  v.  Davis,  1  T.  R.  108. 
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It  is  a  settled  rule  of  law  (o),  that  an  agent  shall  not  be  allowed  to  dis- 
pute the  title  of  his  principal. 

One  who  agrees  to  be  responsible  as  agent  for  the  plaintiff  in  respect  of  a 
sale  with  the  auctioneers,  is  liable,  although  the  plaintiff  appoint  the  auc- 
tioneer (/^). 

It  is  also  a  general  rule,  that  an  agent  shall  not  be  allowed  to  take  an 
undue  advantage  of  his  principal  through  the  medium  of  such  agency,  by 
standing  in  a  double  eapacity  {q), 

AMENDMENT.    See  Tit  VARIANCE ;  and  see  Append.  Vol.  II.  47. 

APOTHECARIES. 

An  apothecary,  by  the  stat.  65  Geo.  8,  c.  Id4,  s.  21,  must,  in  an  action  for 
business  done,  prove  either  that  he  practised(r)  as  an  apothecary  prior  to 
or  on  the^fff  day  of  August  1816,  or  that  he  has  duly  obtained  his  certi- 
ficate («)  from  the  master,  wardens,  and  society  of  Apothecaries,  unless  he  be 
a  surgeon  or  assistant-surgeon  within  the  stat.  6  Geo.  4,  c.  138  {t).  A  diploma 
from  a  Scotch  university  does  not  exempt  in  England  (u).  In  an  action  to 
recoTer  penalties  under  the  same  Act,  sec.  20  (i;),  where  the  question  was, 


(o)  And  therefore,  where  an  agent  has 
received  money  on  behiJf  of  his  principal, 
he  cannot  afterwards  be  allowed  to  say 
that  he  receired  it  for  some  other  person. 
Dixon  V.  Hammond,  2  B.  &  A.  810.  The 
defendant  In  that  case  haying  effected  an 
insuraoee  for  both  Flowerden  and  David- 
SCO,  aod  having  received  the  amount  of  a 
loss,  it  was  held  that  he  was  bound  to 
pty  it  over  to  the  partnership,  and  could 
aot  pay  it  to  Flowerden  alone.  In  Far- 
rin^on  v,  Clarke,  2  Chitty's  C.T.  M.  429, 
an  agent  had  taken  out  letters  of  admini- 
stration in  India  for  his  principal,  who  had 
obtained  administration  of  the  intestate's 
effects;  and  it  was  held  that  the  agent 
coold  not  refuse  to  pay  over  the  assets  to 
his  principa!,  on  the  ground  that  others 
bad  obtained  administration.  lb.  See  also 
Boberts  v.  Ogilby,  9  Price,  209.  Gosling 
T.  Btmie,  7  Bingh.  339;  6  M.  <c  P.  160. 
Havei  v.  Watson,  S  B.  &  C.  541.  Sto- 
nard  v.  Dunkin,  2  Camp.  334.  But  see 
Sfuthy  V.  Wynne,  and  Ogle  v.  Atkinson, 
Vol.  II.  Trover  by  Vbndeb. 

(p)  Cholmondely  v.  Payne,  8  C.  &  P. 
4%1  And  the  pUdntilRi  receiving  part  of 
the  proceeds  firom  the  auctioneer  does  not 
discharge  the  agent    lb. 

[q)  A.,  being  in  this  country,  applied  to 
B.  to  advise  Idm  as  to  dealing  in  foreign 
fnnds,  and  1^  his  advice  transferred  foreign 
Purities  f^m  one  to  another.  It  appear- 
ing that  the  funds  purchased  were  BJs  own, 
Bod  the  transfers  merely  dealing  with  his 
ova  stock,  it  was  held  that  the  transac- 
tion coald  not  be  supported,  the  dealer 
Btaoding  in  a  situation  of  advantage  which 
ui  agent  is  not  permitted  to  be  in  dealing 
with  his  principal.  Brookman  v.  Roths- 
t)iUd,  3  Sim.  153;  and  affirmed  in  Dom. 
Pr.  1  Dow.  &  C.  188.  A  party  employed 
to  purchase  an  estate,  becoming  the  pur- 


chaser himself,  is  held  in  equity  to  be  a 
trustee  for  his  employer.    Lees  v.  Nuttall 

1  Buss.  &  M.  53.  Where  the  defendant, 
having  been  employed  by  the  plaintiff  aa 
broker,  undertook  (as  he  was  bound  to  do 
under  6  Ann.  c.  16,  s.  4)  to  charge  him 
only  the  cost  price  of  the  goods  purchased, 
having  violated  his  duty  in  every  instance, 
the  plaintiff  is  entitled  to  recover  damages 
for  such  overcharges  paid  by  him.  Proctor 
V.  Brain,  2  M.  &  P.  284. 

(r)  Wogan  v.  Somerville,  7  Taunt  401. 
It  was  there  held  that  the  house-apothe- 
cary of  an  infirmary,  who  officiates  in 
making  up  medicines  for  the  patients,  is 
a  person  practising  within  the  statute. 

(*)  Shertcin  v.  Smith,  1  Bingh.  204. 
It  waa  there  held  that  a  certificate  from 
the  Coort  of  Examiners  was  conclusive  to 
show  that  the  party  had  served  an  appren- 
ticeship. It  is  sufficient  to  prove  the 
signature  of  one  of  the  examiners  of  the 
Apothecaries'  Company,  which  the  certifi- 
cate purpoits  to  bear,  with  evidence  that 
it  was  issued  by  the  Court  of  Examiners. 
Walmesley  v.  Abbott,  3  B.  &  C.  218.  By 
the  6  Geo.  4,  c.  133,  s.  7,  the  seal  of  the 
Apothecaries'  Company  is  evidence  of  the 
certificate  and  qualification;  but  the  seal 
roust  be  proved.     Chadwick  v.  Bufining, 

2  C.  &  P.  106;  1  Ry.  &  M.  306. 
{t)  See  the  Appendix. 

(tt)  Apothecaries^  Company  v.  Collins, 
4  B.  &  Ad.  604. 

(v)  Apothecaries'  Co.  v.  Boby,5  B.  k  A. 
940.  It  was  there  held,  that  upon  an 
Information  against  the  defendant  to  re- 
cover penalties  for  practising  against  the 
statute,  it  was  necessary  to  show  in  de- 
fence that  the  defendant  was  in  practice 
on  the  first  day  of  August  1815,  and  that 
it  was  not  sufficient  to  show  that  he  was 
in  practice  on  a  prcyious  day. 


VOL,  II. 


d8 


48 


APPLICATION    OP   PAYMENT. — APPROBATION. 


whether  the  defendant  had  practUed  €u  an  apotJiecary  previons  to  the  Ist  of 
August  1815,  it  was  held,  that  the  incapacity,  preyed  on  the  defendant,  to 
make  up  the  prescriptions  of  physicians  before  that  time,  was  cogent 
eyidence  to  prove  the  negative  {v) ;  since  the  6th  section  of  the  act  describes 
it  to  be  the  duty  of  an  apothecary  to  make  up  prescriptions  for  physicians. 
It  has  been  held,  that  an  apothecary  who  charges  for  attendance  is  not 
entitled  to  charge  for  the  medicines  which  he  finds,  and  vice  vend  (w).  In 
a  later  case,  a  surgeon  and  apothecary  was  allowed  to  recover  reasonable 
charges  for  attendance,  besides  his  charges  for  medicines  (x). 

APPLICATION  OF  PAYMENT.    See  PAYMENT. 

APPORTIONMENT. 
Thbrb  can  be  no  extinguishment,  suspension  or  apportionment  of  rent 
contrary  to  the  contract  and  agreement  of  the  parties,  but  where  the  lessor 
enters  wrongfully  (y>.  But  if  the  lessor  take  a  part,  then  there  shall  be  an 
apportionment  {z) ;  and  the  apportionment  may  be  made  by  a  jury  (a)  So 
if  the  lessee  be  evicted  of  part,  and  continue  to  hold  the  remainder  (6). 

APPROPRIATION.  See  PAYMENT. 
The  brokers  of  B.  sell  goods  in  their  possession  to  C,  taking  in  payment 
a  bill  accepted  by  D.  and  retain  the  goods  on  C's  account,  with  instructions 
to  sell,  if  at  a  profit.  Before  the  bill  becomes  due,  D.  becomes  bankrupt ; 
the  brokers,  of  their  own  accord,  apply  to  C  for  security,  who  authorises 
them  to  sell  the  goods,  and  apply  the  proceeds  in  payment  of  the  bill. 
Before  they  are  sold,  C  also  becomes  bankrupt;  Cs  assignees  cannot  main- 
tain trover  against  the  brokers,  or  against  ^.,  for  the  goods  which,  after 
the  order  from  C  to  the  brokers  to  sell  and  apply  the  proceeds,  remained  in 
the  hands  of  the  latter  subject  to  that  charge,  although  the  brokers,  in 
requiring  such  security,  acted  without  instructions  from  B.y  he  having  by 
his  conduct  subsequently  ratified  their  acts,  and  the  brokers  being  entitled 
to  act  for  their  employers'  benefit  (c). 


(v)  The  Apothecaries*  Company  Y,  War- 
bttrton,  3  B.  &  A.  40.  It  is  not  sufficient 
to  show  that  he  professed  to  core,  and 
practised  in  local  complaints  only ;  to  en- 
title himself  to  sue  he  mnst  have  eom- 
ponnded  medicines,  and  practised  the  gene- 
ral daties  of  an  apothecary.  Thompson 
V.  Letoiif  1  M.  &  M.  265.  A  practising  in 
the  sendee  of  another  is  not  sufficient. 
Broum  v.  Bobinson,  IC.kP,  S64.  A. 
bound  himself  apprentice  to  an  apothecary, 
who  resided  eight  miles  from  H,  The 
apothecary  then  took  a  house  at  H,,  in 
which  A.  resided,  and  attended  sereral 
patients  there,  the  apothecary  coming  over 
occasionally,  and  being  consulted  by  the 
defendant  about  the  patients;  held  that 
this  was  a  practising  by  ^1.  as  an  apothe- 
cary within  the  meaning  of  55  Geo.  3, 
e.l94,s.20.  The  Jifaiter,^.  of  the  Com- 
pany qf  Apothecaries  v.  Greenwood,  2 
B.  Sc  Ad.  708.  If  a  person  compounds 
medicines,  &c.  he  is  liable  to  penalties, 
although  he  cannot  make  up  a  physician's 
prescription.  Apothecaries'  Company  y. 
Allen,  4  B.  &  Ad.  625. 

{to)  Towne  v.  Gresley,  3  C.  &  P.  581. 

(x)  Handey  v.  Benson,  4  C.  &   P. 


110.  See  further  Bill  of  Exchange 
— SnaoBON. 

(y)  Hodgson  v.  Thoniborough,  2  Lev. 
143.  If  A.  lease  to  B.,  reserving  201. 
rent,  and  B,  underlet  part  to  C.  without 
rent,  and  C,  assign  to  A,,  yet  A,  shall 
have  the  whole  202.  without  apportion- 
ment. 

(z)  Per  Popham,  In  Smith  v.  Malings, 
Cro.  Jac.  160;  Litt.  s.  222;  Co.  Lltt, 
148  (a).  So  If  the  lessor  grant  or  devise 
part  of  the  reversion  to  another.  Co.  Litt. 
148  (a). 

(a)  On  nil  debet  pleaded  in  debt  for 
rent.  1  Vent.  276;  Com.  Dig.  Suspbn- 
8I0N  [E.];  Cro.  Elix.  771;  Cro.  Jac.  160. 

(b)  Smith  V.  Malings,  Cro.  Jac.  160. 
Smith  V.  Baleigh,  3  Camp.  513.  Stokes 
V.  Cooper,  lb.  514,  n.  Balston  v.  Beeve, 
Ld.  Ray,  77.  Clun's  Case,  10  Rep.  128. 
Bum  V.  Phelps,  1  Starkie's  C.  04.  Tom^ 
linsonY.Bay,9B.&cB.eS0,  Butthelessee 
may  at  his  election,  on  eviction  from  part, 
abandon  the  whole. 

(c)  BaOey  v.  Culvertcell,  8  B.  & 
C.  440  (and  see  Appendix).  Here  the 
act  of  the  agent,  ratified  by  the  principal, 
bad  the  effect  of  an  order  given  by  the 
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APPROPRIATION  OF  PAYMENT.    5^*  PAYMENT. 

APPURTENANT  (cf).    See  TRESPASS. 

ARBITRATOR.    See  AWARD. 

ARREST. 

It  must  be  proved  that  the  arrest  was  by  authority  of  the  bailiff;  but  it 
is  not  necessary  to  show  that  he  was  actually  present,  or  in  sight,  or  within 
any  precise  distance  (e).    See  tit.  Sheriff. — Trespass. 

ARSON. 

.  To  establish  this  offence  it  is  essential  to  prove, ^r«f,  the  act  of  setting  fire 
to  and  burning  ;  seeondfy,  the  house,  &c ;  thirdly ^  of  the  owner  specified  in 
tiie  indictment ;  fourthly  with  a  felonious  intent  (/). 

First.  The  act  of  setting  Jire  to  and  bundng. — To  constitute  arson  at  common  Act  of  set- 
law,  there  must  be  an  actual  burning  of  the  house,  or  of  some  part  of  it  (g),  thig  fire  to. 
And  the  statutable  description  *^  set  fire  to,"  does  not  enlarge  the  common 
law  offence  in  this  respect  (h).  It  is  necessary  to  prove  that  some  part  of  the 
house  was  burnt.  Upon  an  indictment  under  the  statute  9  G.  1,  c  22,  for 
burning  an  out-house  called  a  paper-mill,  proof  that  a  large  quantity  of  paper 
drying  in  a  loft  of  the  mill  had  been  set  on  fire,  no  part  of  the  mill  itself 
having  been  set  on  fire,  was  held  to  be  insufficient  (i).  But  it  is  not  neces- 
sary to  show  that  the  whole  was  consumed  (J).  The  act  may  consist  in  the 
prisoner's  burning  his  own  house,  if  he  do  it  with  intent  to  burn  the  house 
of  another,  which  is  in  consequence  burnt,  or  even  with  a  felonious  intent 
to  defraud  an  insurer  (h). 

Seeondfy.    The  houMe,  ^.— Arson,  at  common  law,  is  ap  offence  against  Hoase. 
the  habitation,  and  therefore  the  house  must  be  proved  to  be  a  dwelling- 
house  (/).    The  offence  at  common  law  extends  to  the  burning  not  only  of 
the  dwelling-house,  but  also  of  all  out-houses  which  are  parcel  of  the  dwel- 


prineipa],  and  accepted  by  the  brokers. 
See  CaanoaXho  v.  Bum.  As  to  the  ap- 
propriation of  a  cargo  in  the  hands  of  an 
agent  as  a  security  for  advances  by  a 
third  person,  see  JFUher  v.  Miller,  1  Biogh. 
150.  A.  directs  £.,  his  debtor,  to  pay  C. 
his  creditor,  B.  assents,  and  pledges  lilm- 
self  to  pay  C,  A,  cannot  revoke  the  order. 
Hodgaon  v.  Andenon^  3  B.  &  C.  842. 
Before  payment  A.  becomes  a  bankrupt 
His  assignees  cannot  recover,  for  C  is 
entitled  in  equity  to  an  assignment  of  debt. 
Crmefoot  v.  Ovmey,  9  Bing.  372. 

(a)  Land  cannot  be  appurtenant  to 
land.  Buzzard  y.  Capel,  8  B.  &  C.  141. 

(e)  Blotch  y.  Archer,  Cowp.  65.  As  to 
arrest  within  a  privilegeid  jurisdiction,  see 
Spinksv,Spinis,nBxmt,SU,  Ifasheriff 
arrest  a  defendant  on  one  writ,  he  is  ar- 
rested as  to  all  writs  then  in  the  sheriff*s 
office.  Per  Bayley,  J.,  Shorty,  Vantittart, 
York,  1821.    See  tit  Trespass. 

(/)  See  the  allegations,  Criminal  Plead- 
bgs,  417. 

(jg)  3  Inst.  66;  1  Hale,  P.  C.    568  ; 

VOL.  11. 


East's  P.  C.  1020;  1  Haw.  c.  38,  s.  4; 
2  Bl.  Comm.  222. 

(h)  This  was  so  held  under  the  stat 
9  Geo.  1,  c.  22  (now  repealed).  East's 
P.  C.  1020.  R.yr.  Spalding,  R.r.Seeve. 
R.  Y.  Taylor,  Leach  C.  C.  L.  68.  The 
late  Stat  7  &  8  Qeo.  4,  c.  30,  s.  2,  uses  the 
same  words,  and  makes  it  capital,  unlaw- 
AiUy  and  maliciously  to  set  fire  to  any 
house,  stable,  coach-house,  outhouse,  ware- 
house, office,  shop,  mill,  malt-houae,  hop- 
oast,  bam  or  granary,  or  any  building  or 
erection  used  in  carrying  on  any  trade  or 
manuiacture,  or  any  branch  thereof,  whether 
the  same  be  then  in  the  possession  of  the  of- 
fender, or  of  any  other  person,  with  intent 
thereby  to  injure  or  defraud  any  person. 

(i)  R.  v.  Taylor,  Leach's  C.  C.  L.  58. 

0)  3  Inst  66;  1  Hale,  568;  1  Haw. 
c.  39,  s.  4. 

(*)  R.  V.  Probert,  East's  P.  C.  1030 ; 
6  St  Tr.  222.  And  see  the  stat.  iupra, 
note  (A). 

(0  See  Criminal   Pleadhigs,  note  (A). 
And  see  the  late  stat.  mpra,  note  {h), 
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ling-house,  although  not  adjoining  to  it,  or  under  the  same  roof  (m).  In 
what  cases  an  out-house  is  to  be  considered  as  part  of  the  dwelling-house 
will  be  more  fully  considered  in  treating  of  the  evidence  in  case  of  burglary. 
The  burning  of  a  bam,  containing  com  and  hay,  was  felony  at  common 
law  (fi).  A  common  gaol  was  held  to  be  a  house,  under  the  stat.  9  Geo.  1, 
c.  22  (o).  An  indictment  under  that  statute  for  burning  an  out-house^  was 
sustained  by  proof  of  burning  an  out-house,  although  it  was  part  of  a  dwel- 
ling-house (p) ;  for  it  is  still  an  out-house,  and  the  statute  did  not  alter  the 
nature  of  the  crime,  but  only  excluded  the  principal  more  clearly  from 
clergy  (q). 
Ownership.  Thirdly,  Ownership  and  possesion. — ^The  house  is  described  either  as  the 
house  of  a  particular  person  specified  in  the  indictment,  or  under  the  stat. 
7  &  8  Geo.  4,  c.  90,  is  described  to  be  in  the  possession  of  the  prisoner,  or  of 
some  other  person.  If  it  be  described  generally  as  the  house  of  another,  then, 
since  arson  is  an  offence  immediately  against  the  possession,  the  house  must 
be  proved  to  be  in  the  possession  of  that  person,  wo  jure  (r).  Hence  if  the 
house  be  alleged  to  be  the  house  of  another,  and  it  appear  that  the  prisoner 
was  in  possession  of  the  house  under  a  lease  for  years,  it  is  not  felony  («). 
So  an  indictment  against  a  prisoner  for  burning  his  own  house  was  bad  (0 
before  the  stat.  43  Geo.  3,  c.  58  (u)  ;  but  it  is  no  defence  that  the  prisoner 
resided  in  the  house  by  sufferance,  as  a  pauper,  by  permission  of  the  oyer- 
seers,  without  any  interest  of  his  own  ;  for  the  possession  in  such  case  is  in 
the  overseers,  by  the  occupation  of  the  pauper  (x).  Where  a  widow,  who 
was  entitled  to  dower  out  of  a  house  in  the  possession  of  a  tenant,  which  had 
been  mortgaged,  her  son,  being  entitled  to  the  equity  of  redemption,  pro- 
cured another  to  bum  the  house,  it  was  held  that  she  was  guilty  as  an  acces- 
sory before  the  fact,  since  the  possession  was  in  the  tenant  on  behalf  of  her 
son  ;  and  her  title  to  dower,  supposing  the  tenant's  interest  to  be  out  of  the 
case,  did  not  give  her  even  a  right  of  entry  (y).  And  it  seems,  that  even  if 
the  prisoner  had  been  entitled  to  the  inheritance,  and  the  tenant  had  been 
in  possession,  she  would  have  been  guilty  of  felony  (z).  As  the  offence  is 
against  the  possession,  it  is  essential  to  prove  that  person  to  be  in  possession 
who  is  alleged  in  the  indictment  to  be  the  owner  (a).  In  Glandfield's  Case  (b), 
the  premises  (which  were  out-houses)  were  alleged  to  be  the  mother's.  It 
appeared  in  evidence  that  they  were  the  property  of  Blanche  Silk,  widow, 
the  mother,  but  that  one  part  was  occupied  jointly  by  the  mother  and  son, 
and  the  rest  by  the  son  alone,  and  the  variance  was  held  to  be  fatal.    On  an 


(m)  1  Hale,  P.  0.567,  670;  Summ.SC; 
8  Inst.  67.  09 ;  1  Haw.  c.  39,  s.  1,  2 ; 
4  Bl.  Comm.  221. 

(n)  Bast's  P.  C.  1020;  and  so  {teniae) 
was  the  burning  of  a  bam  simply. 

(o)  R.  V.  Donnoviui,  Leach's  C.  C.  L.  81 . 
Bepealed  by  the  stat.  7  &  8  Qeo.  4,  c.  30. 

(p)  B.  V.  North,  East's  P.  C.  1021. 

(q)  R,  v.  Breetne,  East's  P.  C.  10-21. 

(r)  Bast's  P.  C.  1022. 1033.    See  East's 

P.  C.  tit.  BURGLARr. 

(t)  R,  ▼.  Holmeiy  Cro.  Car.  876.  W. 
Joues,  351 ;  1  Halo,  P.  C.  568 ;  3  Inst  66. 
The  authority  of  this  case  was  questioned 
by  Mr.  J.  Foster,  who  thought  that  the 
house  night  with  propriety  l^  considered 
U\e  house  of  the  landlord  ;  and  in  R,  v. 
Bretme^  East's  P.  C.  1020,  Ld.  Mansfield 
saM,  that  if  Uobn^t  Cote  had  come  again 


in  question  he  should  have  been  of  a  dif- 
ferent opinion. 

(r)  R,  V.  Spalding,  East's  P.  C.  1025 ; 
4  Bl.  Comm.  222-3.  P<nUter*$  Case,  11 
Co.  29.  R,  v.  Scqfieldy  Cald.  397.  East's 
P.  C.  1028. 

(tt)  Now  repealed,  and  the  stat.  7  &  3 
Q.  4y  c.  30,  is  substituted ;  vide  9upra,  49. 

(x)  R,  V.  Qower,  East's  P.  C.  1027. 
Qu,  whether  in  such  a  case  the  pauper 
could  have  eommitted  a  burglary  in  the 
house? 

(y)  R.  V.  Ann  Course,  Foster,  113.  ' 

{z)  Ibid. 

(a)  R.  V.  Breeme,  Leach's  C.  C.  L. 
261.  JR.  V.  Spaidinif,  lb.  258 ;  11  Co.  29. 
A.  V.  Holmes,  Cro.  Car.  876.  Rickman'i 
Case,  East* s  P.  C.  1034. 

(6)  East's  P.  C.  1034. 
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indictment  against  the  prisoner  for  burning  his  own  house,  with  intent  to 
bum  the  hoiQse  of  A.  B,  in  one  count,  and  of  C,  D,  in  another  count,  it 
appeared  that  A.  B^  the  owner  of  the  latter  house,  had  let  it  to  C.  2>.  for 
ninety-nine  years,  who  had  let  it  to  E.  P.  for  one  year,  who  had  let  it  to 
Q.  H,  for  three  months,  and  the  variance  was  held  to  be  fatal  (c). 

Fawrthly,  With  a  felonious,  intent,  ^e, — ^An  indictment  at  common  law  Felonious 
sDeges  that  the  prisoner  did  the  Victfelonioush/,  wilfully,  and  maliciously  (d).  *°*®"^ 
And  althoagh  the  words  maliciously  and  wilfully  were  no  part  of  the  de- 
seriptioii  of  the  offence  under  the  stat.  9  Geo.  1,  c.  22  (e),  yet,  in  order  to 
oust  the  offender  of  his  clergy  under  that  statute,  it  was  held  that  it  must 
appear  that  the  act  was  wilfiU  and  malicious  (/).  If  A,  set  fire  to  his  own 
house,  with  intent  to  defraud  the  insurer,  and  the  house  of  B.,  his  neighbour, 
be  burnt  in  consequence,  and  it  was  likely  that  this  circumstance  would 
happen,  A.  is  guilty  of  arson,  since  the  common  law  connects  tbe  primary 
felonious  intention  with  the  immediate  consequence  (g).  So  if  A.,  intend- 
ing to  bum  the  house  of  B.,  set  fire  to  the  house  of  C,  and  burn  it,  this, 
for  the  same  reason,  would  be  evidence  of  a  felonious  intent  to  bum  the 
house  of  C.  (A),  although  the  house  of  B,  escaped  by  some  accident.  So  if 
A.  procure  B.  to  bum  the  house  of  C.  and  he  does  it,  and  the  fire  extends  to 
the  house  of  D.  and  bums  it.  A,  is  accessory  to  burning  the  house  of  D.  (t). 
But  if  it  appear  that  the  house  of  the  prosecutor  was  burnt  by  the  negligence 
of  the  prisoner,  however  gross,  or  by  accident,  or  even  by  his  committing  an 
milawiril  act,  which  does  not  amount  to  a  felony,  the  burning  will  not 
amount  to  arson.  As,  where  an  unqualified  person,  shooting  at  game,  sets 
fire  to  the  thatch  of  a  house ;  or  where  a  person,  is  committing  a  trespass, 
by  shooting  at  the  poultry  of  another  (A),  provided  he  did  not  mean  to  steal 
them.  Where  the  intent  is  laid  to  defraud  the  insurer,  the  books  of  the  insur- 
ance company  are  not  evidence  without  notice  to  produce  the  policy  (/). 
Where  the  prisoner's  goods,  in  a  particular  house,  had  been  insured,  and  a 
memorandum  had  been  indorsed  on  the  policy,  stating  that  the  insured  goods 
had  been  removed  to  another  house,  and  the  policy  had  been  properly  stamped, 


(c)  S.  V.  Pedley,  Cald.  818 ;  Leach's 
C  C.  L.  S77;  1  Hale's  P.  C.  268;  East's 
P.  &  1026. 

(d)  See  Criminal  Plead.  417. 

(«)  Now  repealed;  the  words  of  the 
Stat.  7  &  8  0. 4,  e.  90,  are,  anlawfblly  and 
maUeioiisl^,  and  with  intent  to  injure  or 
defraud  any  person. 

(/)  1  Hale's  P.  C.  667.  560 ;  3  Inst.  67. 
Iflnfoft'j  Cam,  Easfs  P.  C.  1021.  lb. 
1039.    Criminal  PL  419,  n  (o). 

ijf)  B,  V.  iMoae,  Easfs  P.  C.  1081. 
Hie  prisoner  was  indicted  for  a  misde- 
BeaBor  in  setthig  fire  to  his  own  honse, 
whereby  tiie  nelghboaring  and  contignonS 
dweOing-hoases  of  other  persons  were  en* 
dangered;  and  upon  its  appearing,  from 
the  statement  by  eonnse),  that  the  act  was 
done  with  faitent  to  defhind  the  hisorers, 
and  that  the  adjoining  faonses  were  ac- 
tually bomt,  Bnller,  J.  was  of  opinion  that 
flie  miademeanor  was  merged  in  the  fe- 
lony, and  directed  an  acquittal.  Note, 
Out  at  that  time  tiie  baming  a  man's  own 
hoase  witii  intent  to  defraud  an  insurer 
was  bat  a  misdemeanor;  there  was  there- 


fore no  primary  felonious  intent.  Tlie 
offence  was  made  felony  by  the  erpress 
provisions  of  the  stat.  43  Geo.  8,  c.  68,  s.  1, 
and  by  the  subsequent  stat.  7  &  8  Geo.  4, 
c  30,  the  former  act  being  repealed.  And 
inProbert*t  Cote,  East's  P.  C.  1030,  where 
the  prisoner  was  indicted  and  convicted 
of  a  misdemeanor  for  having  set  fire  to  his 
own  house,  and  thereby  endangering  con- 
tiguous houses,  Grose,  J.  said,  on  passing 
sentence,  tliat  if  any  of  the  contiguous 
houses  had  been  actually  burnt  in  eon« 
sequence  of  the  defendant's  wilful  and 
malicious  act  in  setting  fire  to  his  own 
house,  (which  was  proved  to  hare  been 
done  in  order  to  cheat  the  insurance- 
ofBce,)  it  would  clearly  have  amounted  to 
a  capital  felony. 

(h)  1  Hale,  560;  3  Inst.  67;  1  Haw. 
c  08,  s.  5;  East's  P.  C.  1019. 

(t)  Plowdcn,476;  fiasfs  P.C.  1019. 

(k)  1  Hale,  569 ;  3  Inst.  67 ;  1  Haw. 
c.  39,  s.  5;  East's  P.  C.  1019. 

(/)  B,  V.  JDoran,  cor.  Kenyon,  C.  J. 
I  Esp.  C.  127. 
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but  the  memorandum  had  no  new  stamp  ;  on  the  trial  of  the  prisoner  for 
setting  the  latter  house  on  fire,  it  was  objected  that  the  memorandum  could 
not  legally  be  received  in  evidence  for  want  of  a  stamp.  The  case  was 
argued  before  the  twelve  Judges,  and  the  prisoner  was  afterwards  dis- 
charged (m).  Where  the  indictment  was  framed  under  the  stat.  43  Geo.  3, 
c.  58,  8.  1  (ft),  it  was  held  that  the  act  of  wilfully  burning  the  property 
carried  within  itself  sufiicient  evidence  of  an  intention  to  injure  the  owner, 
without  proof  of  any  other  act  which  indicated  malice  (o)  ;  although  the 
principal  object  of  the  statute  was  to  comprize  the  case  of  a  person  burning 
a  house  of  which  he  was  tenant  or  owner,  to  the  injury  of  his  landlord  or 
neighbour,  or  to  defraud  the  insurers  (p). 

Oeneral  Evidence. — In  Richman's  Case  (q)y  evidence  was  adduced  that  a 
bed  and  blankets,  which  had  been  taken  from  the  house  at  the  time  of  the 
fire,  had  been  in  the  possession  of  the  prisoners,  and  had  been  concealed  by 
them  from  that  time.  Buller,  J.  doubted  at  first  whether  such  evidence  of 
another  felony  could  be  admitted  in  support  of  this  charge ;  but,  as  it  seemed 
to  be  all  one  act,  although  the  prisoners  came  twice  to  the  house  fired,  which 
was  adjoining  to  their  own,  the  evidence  was  admitted.  The  evidence  to 
prove  this  ofience,  as  in  other  cases,  resolves  itself  into  the  probable  motives 
of  the  prisoner,  his  opportunity  and  means  of  committing  the  ofience,  and 
his  conduct.  Where  the  prisoner  is  charged  with  setting  fire  to  his  own 
house,  with  intent  to  defraud  the  insurer,  the  value  of  the  property  as  com- 
pared with  the  amount  insured,  obviously  becomes  a  question  of  great 
importance,  in  order  to  establish  or  repel  the  inference  of  motive. 

A  variance  from  the  ownership,  as  laid  in  the  indictment,  is  fatal  (r). 
Upon  a  charge  of  burning  an  out-house  the  prisoner  may  be  convicted, 
although  it  appear  that  the  out-house  was  part  of  a  dwelling-house  (s).  An 
aUegation  that  the  ofience  was  committed  in  the  night-time  need  not  be 
proved  (e). 

ASSAULT  AND  BATTERY. 

For  the  evidence  in  an  action  for  an  assault  and  battery,  see  Tbbspass. 

An  indictment  for  an  assault  is  supported  by  evidence  of  an  attempt,  with 
force  and  violence,  to  do  a  corporal  hurt  to  another  (u).  An  indictment  for 
a  battery  is  sustained  by  evidence  of  the  smallest  injury  done  to  the  person 
of  a  man,  in  an  angry,  rude,  revengeful  or  violent  manner  (x).  A  previous 
assault  upon  the  defendant  by  the  prosecutor  is  evidence  in  justification  (y) 
under  the  plea  of  not  guilty.   But  in  order  to  make  this  a  good  justification. 


(m)  A.  V.  GUlson,  S  Leach,  1007, 
4th  edit ;  1  Taunt  05.  Phillips  on  Evi- 
dence 467. 

(n)  Now  repealed;  but  the  language  of 
the  Stat.  7  &  8  G.  4,  c.  90,  is  nearly  shnilar, 
suproy  49,  note  (i). 

(o)  FarringtonU  Case^  Rnssel,  1674. 
The  fact  of  the  prisoner  having  set  his 
master's  mill  on  fire  was  clearly  proved  by 
his  own  confession ;  but  It  appeared  that 
he  was  in  other  respects  a  harmless  in- 
offensive man,  and  that  he  had  never  had 
any  quarrel  with  his  masters.  After  con- 
viction, sentence  was  respited  to  take  the 
opinion  of  the  Judges  upon  this  clause  of 
the  statute ;  and  they  held  the  conviction 
to  be  proper,  since  the  burning  of  the  mill 


must,  under  the  circumstances,  have  been 
done  with  an  intention  to  Injure. 

<p)  Ibid. 

Iq)  East's  P.  C.  1096. 

(r)  See  above,  p.  60 ;  and  BicknunCs 
Cote,  Easfs  P.  C.  1094;  Glamffield's 
Case,  lb. 

(f)  North's  Case,  East's  P.  C.  1021. 

(t)  Minton*s  Case,  lb. 

(«)  1  Haw.  b.  c.  62.  The  riding  after 
a  plaintiff,  and  threatening  to  horsewhip 
him,  so  as  to  compel  him  to  run  into  a  place 
of  shelter,  is  an  assault  inlaw.  Afartin 
V.  Shepper,  9  C.  &  P.  97a 

(x)  1  Haw.  b.  c.  62.  As  by  spitting 
upon  him.   B.  v.  Cotestoorth,  6  Mod.  17S. 

(y)  Per  Holt,  C.  J.,  6  Mod.  172. 
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it  seems  that  it  ought  to  appear  that  the  Btriking  by  the  defendant  was  in 
his  own  defence,  and  was  in  proportion  to  the  attack  made ;  and  that  if  A. 
giye  B.  a  slight  blow,  it  will  not  justify  B,  in  maiming  A,,  or  in  beating  him 
riolently  and  outrageously,  and  without  a  yiew  to  his  own  defence  {z). 

Where  the  defendant  is  indicted  for  an  assault,  with  intent  to  murder,  and 
it  appears  that  if  death  had  ensued  it  would  have  amounted  to  manslaughter 
only,  the  defendant  should  be  acquitted  on  the  first  count  (a). 

AsBouU  with  intent  to  rob, — In  Parfaifs  Cage  (3),  the  indictment  charged  Aasault 
an  assault  with  a  pistol,  with  intent  to  rob.  It  appeared  in  evidence  that  the  J^^  intent 
prisoner  did  not  make  any  demand  or  motion,  or  offer  to  demand  the  prosecu- 
tor's money,  but  only  held  a  pistol  in  his  hand  towards  the  prosecutor,  who 
was  on  the  coach-box,  and  bade  him  stop ;  and  L.  C.  J.  Willes  and  Chappell, 
Justices,  are  said  to  have  held,  that  the  case  was  not  within  the  act,  because, 
no  demand  was  proved ;  but  the  words  of  the  act  are  in  the  disfunctwe ;  and 
where  the  indictment  is  framed  upon  the  first  branch  of  it,  a  demand  is 
unnecessary,  and  it  is  for  the  jury  to  decide  with  what  intent  the  assault 
was  made  («). 

In  Thamafe  Case  (<f)  it  appeared  that  the  prosecutor,  Lowe^  was  in  a  chaise, 
and  that  the  prisoner,  after  following  it  for  some  time,  presented  a  pistol,  to 
Brmg^  the  postboy,  bidding  him  stop,  with  many  violent  oaths,  but  making 
no  demand  of  money :  the  carriage  stopped,  and  the  prisoner  rode  up  to  the 
chaise,  but  perceiving  that  he  was  pursued,  immediately  rode  away.  Upon 
an  indictment  for'an  assault  on  Lowe  with  intent  to  rob  him,  the  prisoner 
was  acquitted,  because  there  was  no  evidence  of  an  assault  upon  Lowe.  And 
he  was  acquitted  upon  an  indictment  for  an  assault  on  Bring,  the  postboy, 
with  intent  to  rob  him,  because  it  appeared  that  there  was  no  intent  to  rob 
him ;  for  when  he  stopped,  the  prisoner  made  no  demand  upon  him,  but  went 
up  to  the  person  in  the  chaise  (e). 

And  in  the  case  of  Trusty  and  Howard  (y^,  where  the  prisoners  were  indicted 

(z)  Coekerqft  t.  Smith,  2  Salk.  642.  In  Bawion,  cor,  Holroyd,  J.,  York  Summer 

an  action  for  assault,  battery  and  may-  Am«  1821,  i^fra,  tit.  Variancb.     The 

hem,  the  plea  of  ton  a$tauli  defnetne  was  same  point  was  also  ruled  by  Hallock,  B. 

hdd  to  be  a  good  plea,  because  it  might  York  Summ.  Ass.  1827 ;  vide  ii|/Va,  tit, 

be  sach   an   assault  as  endangered  the  Vahiancb.     The  defendant,  a  soldier, 

party's  life;  but  npon  the  question  what  marching  la  file  along  the  Strand,  wan- 

assaolt  was  sufficient  to  maintain  such  tonly  jostled  the  prosecutor  off  the  pare^ 

a  plea  in  mayhem,  Holt,  C.  J.  said  that  ment,  who  thereupon  struck  him  with  a 

Wadham  and  Wyndham,  Justices,  wonld  small  stick  which  he  had  in  his  hand,  on 

Dot  allow  it  if  it  was  an  unequal  return,  which  the  defendant  aimed  a  blow  at  the 

but  that  the  practice  had  been  otherwise,  prosecutor  with  his  bayonet  fixed  on  his 

and  was  fit  to  be  settled ;  that  for  every  musket,  and  thrust  him  under  the  ear ; 

assanlt  he  did  not  think  it  reasonable  that  and  Ld.  Kenyon,  behig  of  opinion  that  if 

a  man  should  be  banged  with  a  cudgel ;  death  had  ensued  it   would  have  been 
and  that  the    meaning  of  the  plea  was,   '  manslaughter  only,  directed  an  acquittal 

that  he  struck  in  his  own  defence.    That  on  the  ^t  count.     JR,  v.  Mytton,  East's 

if  A.  strike  B,,  and  B,  strike  again,  and  P.  C.  4'U. 

they  close  immediately,  and  in  the  scuffle  (b)  Easfs  P.  C.  406.    Under  the  stat. 

B.  maims  A.,  that  is  $on  assault ;  but,  if,  7  O.  2,  c.  20.     This  is  now  repealed;  but 

upon  a  little  blow  given  by  A.  to  B.,  the  stat.  7  &  8  6.  4,  c.  29,  s.  6,  makes 

B.  give  him  a  blow  that  maims  him,  that  it  felony,  punisliable  with  transportation 

ii  oot  son  assault  demesne.     See  11  Mod.  for  life,  kc,  to  assault  with  intent  to  rob, 

43, 8.  C.  or  witli  menaces,  or  by  force  to  demand 

(a)  Per  Ld.  Kenyon,  B,  v.  Mytton,  property,  with  intent  to  steal,  ke, 

Easfs  P.  G.  411.     Bacon's  Case,  1  Lev.  (c)  See  Easfs  P.  C.  417. 

146;  1   SkL  280;  Stanndf.  17.     But  if  (d)  East's  P.  C.  417;  Leach,  C.C.L.  372. 

tliott  be  hot  one  count,  semble  the  defend-  («)  Bast's  P.  C.  417 ;  Leach,  C.  C.  L. 

aat  may  be  found  guilty  of  the  assault  372. 

fimpiy.    See  Crim.  PI.  388;  and  JR.  v.  (/)  Sess.  Pap.  735;  Grim.  PL  404. 
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for  ft  felon ioQf  ftMftuH,  with  an  offensive  weftjion,  with  intent  to  rob|  it 
appeared  that  one  of  theoiy  presenting  a  pistol  to  the  proseenlor,  bade  him 
stop,  which  he  did,  but  called  out  for  assistance ;  on  this  the  prisoners 
threatened  to  blow  his  brains  oat  if  he  called  out  any  more,  which  he  nerer- 
theless  continued  to  do,  and  the  men  were  taken ;  and,  although  no  demand 
of  money  was  made,  they  were  conricted  and  transported.  Under  this 
branch  of  the  aet  it  must  be  prored  that  the  assault  was  made  upon  the 
person  whom  the  prisoner  intended  to  rob.  And  if  the  assault  be  made  on 
A,  B  f  and  it  appear  in  eridence  that  the  intent  was  to  rob  C  D^  the  prisoner 
cannot  be  conricted. 

In  8harwm*»  Case  {g\  it  was  held,  that  an  allegation  that  the  assault  was 
made  with  an  offensiye  weapon  called  a  wooden  staff,  was  satisfied  by 
eiidence  of  an  assault  made  with  a  stone  (A). 

A99auU  wUh  intent  to  gpoU  chthesy  j-c,  6  Geo.  1,  c.  28,  s.  66  (t)w— In  Ben- 
wicke  WUUanu^s  Case  (A),  a  majority  of  the  Judges  appear  to  have  been  of 
opinion  that  a  prisoner  ought  not  to  be  convicted  where  it  appeared  in 
evidence  that  his  primary  intention  was  to  injure  the  person,  and  not  the 
clothes.  But  BuUer,  Justice,  was  of  a  different  opinion,  relying  on  the 
authority  of  Cohe  and  Woodbunis  Case,  He  considered  that  the  intent  of 
the  prisoner  was  to  wound  the  party,  by  means  of  cutting  through  her 
clothes  ;  and  the  jnry,  whose  sole  province  it  was  to  find  the  intent,  had 
found  that  fact.  The  case  was  ultimately  decided  on  a  different  point,  and 
therefore,  cannot  be  considered  as  a  direct  authority  upon  this  point.  On 
the  other  hand,  the  case  of  Cohe  and  Woodbum  is  a  most  strong  and  express 
authority  on  the  other  side,  and  seems  to  rest  upon  a  very  plain  and  sub- 
stantial principle  of  justice,  frequently  recognized  by  one  of  the  mostenUght- 
ened  Judges  that  have  presided  in  our  courts ;  namely,  that  every  man 
shall  be  presumed  to  contemplate  that  which  is  the  natural  and  immediate 
consequence  of  his  act. 

Under  an  indictment  for  an  assault,  on  account  of  money  won  at  play  (/), 
it  is  necessary  to  adduce  proof  to  show  that  the  assault  was  made  or  chal- 
lenge given  on  account  of  the  money  won  at  play,  which  is  question  of  fact 
for  the  jury ;  and  this  may  be  proved,  although  the  assault  was  not  commit- 
ted at  the  time  of  playing,  and  although  it  was  not  committed  till  the  day 
after  (m).  The  prosecutor  having  lost  bis  money  to  the  defendants,  they 
proposed  to  depart ;  the  prosecutor  objected  ;  and  complained  that  they 
would  not  give  him  an  opportunity  of  recovering  his  loss :  Bulier,  Justice, 
directed  an  acquittal,  being  of  opinion,  that  since  the  game  was  over  before 
the  assault  began  it  could  not  be  said  to  have  arisen  out  of  the  game,  but 
out  of  what  had  been  said  to  the  defendants  ;  and  that  to  bring  the  ease 
within  the  statute,  it  was  necessary  that  the  assault  should  arise  out  of  the 
play,  and  during  the  time  of  the  game  (n).  But  in  the  subsequent  case  of  the 
King  v.  Darley  (o),  it  was  held  that  the  act  was  not  confined  to  an  assault 
during  the  time  of  play  {p)  \  and  it  was  considered  to  be  a  question  for  the 


ig)  East's  P.  C.  421. 

(A)  8c«  Crim.  PI.  86.  405. 

{})  See  the  averments,  Crim.  Plead- 
ings. 

(k)  Leach>  C.  C.  L.  697 ;  East's  P.  C. 
484. 

(0  Under  the  stat.  0  Ann.  c.  14.  See 
Crim.  Pleadings,  407,  and  the  stat.  there 
cited. 


(m)  R.  V.  JDarley,  4  East,  174. 

(»)  R.  V.  RandaU  and  othersy  East's 
P.  C.  423. 

(o)  4  East,  174. 

(p)  Ld.  Ellenborongh  observed,  that  it 
more  freqnently  happened  that  suoh  dis- 
pntes  did  not  arise  till  after  the  plsy  was 
over. 
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jaiy,  whether  a  subsequent  assault  was  made  on  account  of  the  money 
preriously  won  (q), 

ASSETS. 

The  principle  of  distributing  assets  is,  that  where  there  are  two  funds.  Assets. 
and  one  party  may  claim  under  either,  but  another  is  confined  to  one,  the 
former  party  will  primarily  be  excluded  from  the  latter  fund  (r). 

ASSIGNEE. 

For  the  eridenoe  in  an  action  by  the  assignee  of  a  bankrupt,  see  tit 
Bahkbuft. 
For  the  evidence  in  an  action  by  an  assignee  of  a  reversion  or  term,  see 

COTXKANT. 

Where  a  plaintiff  brings  an  action  as  assignee,  and  the  assignment  is  put 
in  issue  by  the  pleadings,  he  must  give  regular  evidence  of  the  different 
steps,  by  the  production  and  proof  of  the  requisite  deeds,  will,  or  probate, 
(if  the  subject-matter  be  of  a  chattel  interest),  according  to  the  circumstances 
of  the  case.  Where  a  defendant  is  sued  as  the  assignee  of  a  term,  it  is 
mdReieskt  primd  facie  evidence,  on  the  part  of  the  plaintiff,  to  prove  the  pay- 
ment of  rent  by  the  defendant,  or  even  to  show  that  he  is  in  possession  of 
the  premises  (#)  ;  for  he  is  not  privy  to  the  defendant's  title.  But  if  the  de- 
fendant show  that  he  is  but  the  under-tenant  under  the  original  lessee, 
that  will  defeat  the  action,  although  a  reversion  of  one  day  only  be  left  in 
the  original  lessee  (t). 

An  admission  by  a  lessee  that  he  has  assigned  the  premises  to  another,  is 
evidence  of  the  fact  against  himself,  although  it  could  not  have  been  effected 
without  an  instrument  in  writing  (u). 

ASSUMPSIT  (x). 

The  essentials  to  this  action  (y),  to  the  proof  of  which  the  plaintiff  may  be 
put  by  proper  pleas,  are  a  promise  by  the  defendant,  as  stated  in  the  decla- 
ration, founded  upon  a  sufficient  eonsideratian  (z),  and  in  some  instances  the 
performance  of  canditiafu  precedent  by  himself  and  a  breach  of  that  promise 
by  the  defendant.  The  declaration  is  either  upon  a  special  contract,  or  upon 
a  general  indebUatus  assumpsit, 

A  special  promise  may  be  proved  ;  1st.  By  a  written  agreement.    2dly.   Proof  of  the 
In  some  instances  by  oral  evidence.    Or,  8dly.  It  results  from  the  special  P«>™iW' 
circumstances  of  the  case. 


{q)  Heath,  J.,  who  tried  the  qnestioD, 
left  it  to  the  jary  to  say  whether  the  a»> 
fault  was  committed  on  aecoont  of  the 
abniive  language  used  at  the  time,  or  on 
tcoant  of  &e  money  won  the  day  before. 

(r)  8  Powell  oo  Dev  by  Jarman,  SO. 

{$)  Doe  Y.  ParkeTy  cor,  Ld.  Kenyon, 
Stafford  Snmm.  Ats.  1768,  Peake's  £▼. 
904.  Holford  v.  Hatch,  Doug.  ISd.  Hare 
V.  CatoTy  Cowp.  766. 

(0  Ibid. 

(«)  Doe  V.  WatsoHy  2  Starkie's  C.  290. 

(«)  For  proofs  in  actions  of  special 
atsvmpsit  on  bills  of  exchange,  gaaranties, 
Ice.,  see  the  titles  respectively. 


(y)  Assumpsit  is  the  proper  form  of 
action  in  all  eases  of  iigiiry  from  a  breach 
of  contract  not  under  seal. 

(2)  A  consideration  may  consist  in  any 
act  or  omission  either  beneficial  to  the 
defendant,  or  prejudicial  to  the  plaintlif. 
Bee  Bunn  t.  Guy,  4  East's  R.  1Q4;  March 
V.  Culpepperf  Cro.  Car.  70;  Sturlyn  ▼. 
Albany^  Cro.  Ells.  67 ;  4  Taunt.  611.  It 
is  sufficient  if  the  benefit  accrue  to  a  third 
perscm  at  the  defendant's  request ;  and  it 
seems  that  any  benefit  of  value  will  be 
sufficient  to  support  a  promise.  But  the 
ooDsideration  must  be  of  some  value. .  A 
promise  in  consideration  that  the  plaintiff 
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Proof  of 

written 

contract. 


Written  J*tr^    By  a  written  agr cement, -^In  order  to  establish  a  written  contracty 

agreement,    the  plaintiff,  if  he  have  it  in  his  possession,  must  produce  it,  and  prove  it  by 

evidence  of  the  defendant's  signature  (a) ;  or  by  the  evidence  of  the  attesting 

witness,  if  the  instrument  be  so  attested.    It  may  then  be  read  in  evidence, 

provided  a  proper  stamp  has  been  affixed  to  it  (b). 

If  the  written  contract  has  been  lost  or  distroyed,  after  due  proof  of  its 
former  existence  and  subsequent  loss  or  destruction,  parol  evidence  may  be 
given  of  its  execution  by  the  defendant,  and  of  its  contents ;  such  secondary 
evidence  is  also  admissible  where  the  plaintiff  has  proved  that  the  instrument 
is  in  the  possession  of  the  defendant,  and  that  he  has  had  notice  to  produce 
it.  If  parol  evidence  be  given  of  an  agreement  proved  to  have  been  lost,  it 
should  also  be  proved  that  it  bore  a  proper  stamp  (c).  But  against  a  party 
who  refused  to  produce  it,  a  proper  stamp  would  be  presumed  (d). 

Parol  evidence  cannot  be  received  where  the  instrument  was  not,  when  in 
existence,  duly  stamped,  even  although  it  has  been  destroyed  by  the  party 
objecting  to  the  want  of  a  stamp  («). 


would  make  an  estate  at  will  to  the  de- 
fendant was  held  to  be  insnfflcient,  for  the 
plaintiff  might  Immediately  revoke  it. 
1  Roll.  Ab.  3d,  pi.  20.  So  the  mere  per^ 
formance  of  on  act  which  the  plaintiff  was 
otherwise  bonnd  to  perform,  is  not  a  snfR- 
cjent  consideration.  Harris  y.  Wat$onf 
Peake's  C.  72.  StUk  v.  Meyrick^  2  Camp. 
317.  The  allowing  the  defendant  to  weigh 
the  plaintiff's  boilers  will  support  a  pro- 
mise to  return  them.  Bmnbridgey»Firme»- 
ton,!  P.  &  D.  1. 

Natural  affection,  though  sufficient  to 
raise  an  use,  will  not  support  a  promise. 
Brett  V.J,  S,  ^  W\fe,  Cro.Eliz  755;  and 
it  is  very  doubtful  whether  a  mere  moral 
consideration  is   sufficient.     See  note  to 
Wennall  v.  Adney,  3  B.  &  P.  '249;  and 
see  the   case  of  Wennall  v.  Adney,  and 
if^ra,69.  But  the  release  of  a  merely  equit- 
able right  is  a  good  consideration  in  law. 
WelU  V.  Well*,  1  Lev.  273.     Thorpe  v. 
Thorpe,  Ld  Raym.  663.   Contrk,  Preston 
▼.  ChrUtmas,  9  Wils.  87.    So  the  con- 
sideration may  consist  in  some  loss  or 
damage  to  the  plahitiff  himself.     As  if 
he  forbear  a  legal  suit  to    the  debtor, 
1  Roll.  Ab.  29.  pi.  40.    Bond  v.  Payne, 
Cro.  J.  273.     King  v.   WilU,  Str.  873; 
Cro.  J.  47,     But  the  forbearance  must 
either   be   for  some   certain   or  definite, 
(Mapes  ▼.  Sidney,  Cro.  J.  683.    Fisher  v. 
Richardson,  Cro.  J.  47.;  1  Roll.  Ab.  23, 
pi.  25,  26),  or  at  least  a  reasonable  time. 
Johnson  v.  Whitcott,  \  Roll.  Abr.  24,  pi. 
33.    See  also  Seoti  v.  Stephens,  Sid.  89 ; 
Lev.  71 ;  Roll.  R,  27.    Keech  v.  Kenne- 
gall,  1  Yes.  125.    Wliere  the  plaintiff  was 
about  to  enforce  a  debt  of  57 1,  and  costs 
65 1.,  by  an  execution  against  the  goods  of 
A.,  the  defendant,  in  consideration  the 
plaintiff  would  forbear  to  execute  the  writ, 
promised  to  pay  him  107  /■  In  seven  days, 
it  was  held  to  be  a  sufficient  consideration 
to  support  the  promise,  and  that  the  action 
was  maintainable.  Smith  v.  Algar,  1  B.  &, 


Ad.  603.    In  assumpsit  for  breach  of  an 
agreement  "to  remain  with  the  plaintiff 
two  years,  for  the  purpose  of  learning  the 
bnsiness  of,"  &c,,  held,  that  there  being  no 
stipulation  to  instruct,  and  no  consideration 
for  the  defendant's  undertaking,  it  was  not 
binding  on  the  latter  to  serve.     Xms  t. 
Whitcomb,  5  Bing.  34;  2  M.  &  P.  80; 
and  3  C.  &  P.  289.    Again,  the  consi- 
deration must  move  from    the  plaintiff. 
Bourne  v.  Mason,  1  Vent  6.    Crow  y. 
Rogers,  Str  592 ;  Button  et  ux  y.  PooL 
2  Lev.  210;  1  Vent  318.334.     For  the 
very  notion  of  a  contract  implies  mutuality 
of  intention  and  privity  between  the  parties. 
A.  agrees  to  pay  the  rent  of  tolls  hired  from 
the  commissioners  of  a  road  to  the  trea- 
surer ;  the  treasurer  cannot  recover.     Pi- 
gott  V.  Thompson,  3  B.  &  P.  147,  if{fra. 
A.  having  made  a  contract  with  R,  to 
supply  him  with  a  carriage  for  three  years, 
transfers  his  interest  to  C,  a  secret  part- 
ner; il.and  C.  cannot  jointly  sue  JB.,who 
refuses  to  continue  the  contract  with  C 
Robson  V.  Drummond,  2  B.  &  Ad.  300, 
Lastly,  the  consideration  must  be  legal, 
vide  if{fra ;  for  it  wonld  be  against  legal 
policy  to  sanction  in  any  way  an  illegal 
agreement. 

(a)  The  signature  of  the  party  wonld 
not  conclude  him  without  acceptance  by 
the  other  party ;  see  Payne  v.  Ives,  3  D. 
&  R.  664 ;  but  the  very  delivery  of  an  ab- 
solute undertaking,  signed  by  the  defen- 
dant, would  be  evidence  of  a  mntnal  agree- 
ment, till  the  contrary  was  shown. 

(fr)  Vide  vr^fira,  tit.  Stamp.— Aorbe- 

MB  NT. 

(c)  Supra,  VoL  I.  Index,  tit  Stamp. 
Goodier  v.  Lake,  1  Atk.  946.  R,  y.  Sir 
T,  Culpepper,  Skinn.  677. 

(d)  Crisp  V.  Anderson,  1  Starkie's  C.  35. 

(e)  Rippiner  v.  Wright,  2  B.  &  A.  478. 
Non  eonstat  that  the  commissioners  wonld 
have  stamped  it  on  payment  of  the  pe- 
nalty.. 


▲ssuMinuT :  oral  bvidbmcb. 
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Searndfy.  B^  oral  evidence.-^ An  oral  contract,  agreeing  with  that  stated  in  Proof  of  th« 
the  declaration,  may  be  proved  by  any  witness  who  was  present  at  the  time,  orai*te«tU  ^ 
or  who  heard  the  defendant  admit  the  existence  of  such  a  contract.    In  two  mony. 
classes  of  cases,  however,  parolevidence  is  inadmissible:  Jinif  where  the  par- 
ties have  condescended  upon  a  written  contract,  for  that  is  the  best  and  only 
evidence  of  the  intention  of  the  parties,  so  long  as  it  exists,  that  can  be  pro- 
duced; and  when  it  is  lost,  or  in  the  hands  of  the  defendant,  who  refuses  to 
produce  it  scfter  notice,  secondary  evidence  is  to  be  given  of  its  contents : 
fecomdfy,  where  written  evidence  of  the  contract  is  expressly  required  by  the 
Statute  of  Frauds  (/>. 

Where  a  party  proposes  to  prove  that  which  has  been  agreed  on  in  writing, 
it  is  necessary  to  produce  ^e  writing  as  being  the  best  evidence  (^).  In  an 
action  for  use  and  occupation,  it  appeared  upon  cross-examination  that 
there  was  an  agreement  in  writing,  which  had  not  been  stamped,  and  the 
plaintiff  was  nonsuited  (A).  The  rule  does  not  apply  where  a  mere  memo- 
randum has  been  made  in  writing,  preparatory  to  an  agreement,  but  which 
has  not  been  signed  as  an  agreement  (»).  Upon  the  letting  of  premises  to  a 
tenant,  a  memorandum  of  an  agreement  was  drawn  up,  the  terms  of  which 
were  read  over,  and  assented  to  by  him ;  and  it  was  agreed  that  he  should^ 
on  a  future  day,  bring  a  surety,  and  sign  the  agreement,  which  he  never 
did :  it  was  held  that  the  memorandum  was  not  an  agreement,  but  a  mere 
unaccepted  proposal,  and  that  the  terms  might  be  proved  by  parol  evidence  (t). 
So  where  a  verbal  contract  is  made  for  the  sale  of  goods,  and  is  put  into 
writing  afterwards  by  the  vendor's  agent,  for  the  purpose  of  assisting  his 
recoUection,  but  the  memorandum  is  not  signed  by  the  vendor,  it  need  not 


(/)  If^ftu,    FsAUDS»  Statute  of. 

(if)  See  Vol.  I.  and  Index,  tit.  Bbst  Evi- 
i>8NCB,and  ir^ra,  tit  Parol  Evidbncb. 
In  an  action  for  work  and  labour  in  bnild- 
Ing,  Jtc,  it  appeared  that  there  wa»  an 
agreement  in  writing,  relating  to  the  claim, 
and  it  was  held  that  the  plaintiff  could  not 
proceed  without  producing  it,  nor  recover 
for  items  as  extras  proce^ed  on  even  after 
an  admission  by  the  defendant  that  they 
were  such,  and  which  the  written  instru- 
ment might  furnish  a  means  of  ascertain- 
ing the  amount  to  be  paid  for :  the  course 
would  be  highly  inconvenient  if  the  Judge 
were  to  be  called  upon  to  look  into  it,  to 
ascertain  whether  items  alleged  to  be  €sr- 
tnu  were  or  were  not  included  in  it.  Vifi' 
cent  ?.  CoU^  1  Mo.  &  M.  267,  and  3  C.  & 
P.  481.  Where,  after  the  plaintiff  had 
made  out  and  closed  liis  case,  it  appeared 
from  the  defendant's  evidence  that  there 
existed  a  written  contract,  but  which,  for 
want  of  being  properly  stamped,  he  was 
onable  legally  to  pxt)duce ;  it  was  held  that 
the  plaintiff  could  not  be  nonsuited  for  its 
noo-production,  upon  the  mere  assertion  of 
tlie  defendant,  since  tlie  written  instrument, 
if  prodoced,  might  have  turned  out  not  to 
apply  to  the  contract  in  question.  Fielder 
V.  Ba^t  6  fiing.  332,  and  4  C.  &  P.  61. 
Where,  in  an  action  for  woric  and  labour  in 
printing,  the  case  was  opened  on  the  quau" 
turn  flMTMs^t  without  stating  that  there  was 
a  spseid  contract ;  after  which,  the  defend- 


ant having  proved  that  the  plaintiff  had 
agreed  to  do  the  work  at  a  certain  sum, 
the  plaintiff  proposed  to  show  the  special 
contract,  which  was  different  from  that  set 
dp  by  the  defendant ;  it  was  held  that  he 
could  not  be  permitted  to  abandon  the  cause 
of  action  first  relied  on,  and  resort  to  that 
which  brought  to  have  set  up  in  the  out- 
set, nor  be  allowed  to  impeach  that  proved 
by  the  defendant.  Soulby  v.  Pie^ford^ 
2  Moore  &  P.  545.  Where  one  of  the  par- 
ties to  an  agreement,  after  its  execution, 
and  within  the  twenty-one  days  allowed 
for  stamping  it,  obtained  possession  of  it, 
and  swore  it  was  lost,  the  Court  ordered 
him  to  produce  a  copy  in  his  possession  to 
be  taken  to  the  Stamp-office,  and  that  if 
the  plaintiff  should  produce  the  same  on 
the  trial,  stamped,  the  defendant  should 
not  be  permitted  to  produce  the  original 
agreement.  Bou^ld  v.  Godfrey^  5  Bing. 
418.  Where  a  written  agreement  refers 
specifically  to  a  plan,  if  there  be  clear  and 
satisfactory  parol  evidence  to  identify  It,  it 
is  admissible  for  that  purpose ;  where  how- 
ever it  was  not  satisfactorily  shown  to  the 
Court  that  tlie  parties  had  agreed  upon 
either  of  two  suggested,  the  Court  held 
that  it  was  properly  refused.  Hodges  v. 
Horffall,  1  Russ.  6c  M.  116. 

(h)  Brewer  v.  Palmer ,  3  Esp.  213,  eor, 
Ld.  Eldon;  and  see  Jiffery  ▼.  Walton, 
1  Starkie's  C.  267. 

{%)  I)oe  v.  Cattwrighty  3  B.  &  A.  326. 
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Trom  spe- 
cial circiun- 
■tances. 


be  produced  (A).  The  plaintiff  in  ejectment  having  made  out  Aprimd  facie 
case,  by  proof  of  a  payment  of  rent,  and  notice  to  quit,  it  appeared,  upon 
cross-examination  of  his  ivitness,  that  an  agreement  relative  to  the  same 
land  had  been  given  in  evidence  on  a  former  trial  between  the  same  parties, 
and  had  been  seen  the  same  morning  in  the  hands  of  the  plaintiff's  attorney, 
the  contents  of  which  the  witness  did  not  know;  no  notice  having  been 
given  by  the  defendant  to  produce  that  paper,  it  was  held  that  the  plaintiff 
was  not  bound  to  produce  it ;  for  although  it  was  an  agreement  relative  to 
the  land  it  might  not  at  all  affect  the  question  between  the  parties  (/). 

Tkirdfy*  Where  the  promise  results  from  the  special  circumstances  of  the 
case,  those  circumstances  must  be  proved ;  as,  where  the  plaintiff  declares 
upon  a  contract  by  the  defendant,  as  his  tenant,  to  use  the  farm  in  a  husband- 
like manner,  according  to  the  customary  course  of  good  husbandry  in  that 
part  of  the  country,  the  plaintiff  must  prove  that  the  defendant  occupied 
the  lands  in  question  as  his  tenant,  and  the  promise  results  as  an  inference 
of  law  from  the  premises  (m). 


(k)  Dali$m  V.  Stark,  4  Esp.  C.  163.  See 
Doe  T.  Morrit,  18  East,  236;  3  B.  &  A. 
326. 

(0  Doe  dem.  Wood  v.  Monit,  13  East, 
337.    See  also  Doe  v.  Pearmn,  Ibid.  238, 
where  in  a  similar  case  it  appeared,  on 
cross-ezaminationof  the  plaintiff's  witness, 
that  an  agreement  as  to  the  time  of  quitting 
did  exist,  and  the  objection  that  the  plain- 
tiff was  boand  to  produce   it  was  over- 
mled  by  Chambre,  J.      And  where  the 
plaintiff,  in  an  action  Ibr  work  and  labour, 
proved  his  case,  and  the  defendant's  wit* 
ness   proved   that  a  written   agreement 
had  been  entered  into,  but  had  not  been 
stamped,  and  the  defendant  had  gi?en  no 
notice  to  produce  it,  it  was  held  that  the 
plaintiff's  case  was  not  disturbed.  Stevent 
V.  Pmney,  2  Moore,  430.    Sed  quare,  the 
general  rule  seems  to  be,  that  where  the 
subject-matter  of  proof  is  vouched  by  a 
written  contract,  it  ought  to  be  produced 
and  proved  by  the  party  who  relies  on  the 
contract    Where  Uie  master  had  under- 
taken, by  the  bill  of  lading,  to  deliver 
ffoods  to  the  consiffnee   on   payment  of 
freight,  it  was  held  &bX  he  could  not  main- 
tain an  action  for  not  unloading  in  a  rear 
sonable   time,   on   an   Implied  contract 
Svafu  V.  Forster,  1  B.  &  Ad.  118.    And 
see  BmmcAer  v.i9oo^,  4  Taunt  1.  Where 
a  party  engaged  to  perform  works  under  a 
written  contract,  during  which  a  separate 
order  was  given  for  other  work,  it  was  held 
that  it  was  not  necessary  to  produce  the 
written  contract    Reid  v.  Batte,  1  Mood. 
tc  M.  C.  413.    In  an  action  for  not  deliver- 
ing goods,  manufactured  by  the  defendant 
in  pursuance  of  an  order  signed  by  the 
plaintiff  only,  the  precise  terms  of  the  con- 
tract, and  the  defendant's  accession  to  it, 
may  be  proved  by  parol.    Ingram  v.  Xeo, 
2  Camp.  C.  621.    An  assignee  of  a  lease, 
who  has  been  compelled  by  distress  to  pay 
rent  due  before,  (he  lessee  having  granted 
the  lease  by  deed  of  assignment  with  the 
usual  covenant  for  quiet  enjoyment,  cannot 


recover  cm  an  implied  promise.    Baber  v* 
HamU,  P.  &  D.  360. 

(m)  Powley  v.  Walker,  6  T.  B.  878; 
Legh  v.  HewUi,  4  Bast,  164.     So  hi 
speieial  actions  against  carriers,  Ac  where 
the  alleged  promise  is  a  legal  duty  re- 
sulthig  from  the  nature  of  the  particular 
service  which  the  defendant  has  under- 
taken  to  perform,  it  is  sufficient  to  prove 
the  original  undertaking.     NeUon  'v.AU 
dridge,  3  Starkie's  C.  436.     Although  (as 
it  seems)  the  dechiration  allege  a  specific 
promise  to  do  or  omit  that  which  in  per- 
formance of  the  general   duty,  the  de- 
fendant was  bound  to  do  or  omit    I^id. 
And   therefore,   where    the    dechiration 
alleged  an  undertaking  on  the  part  of  an 
auctioneer,  employed  to  sell  goods,  not  to 
rescind  a  contract  made  by  him  as  such 
auctioneer,  &c.,  it  was  held,  that  general 
evidence  of  employment  was    sufficient 
Drid,  In  Witheringtmv.  Auckland,  C»S' 
Temp.  Hardw.  309,  Loid   Hardwicke  is 
reported  to  have  said,  that  where  the 
plaintiff  does  not  declare  on  any  general 
custom,  but  on  a  special  contract,  the 
contract  must  be  proved  as  laid.    ^^^ 
that  case,  where  the  plaintiff  had  declared 
on  an  undertaking  to  repair  and  enlaige 
a  house,  and  particularly  a  certain  '*^"^ 
the  house  called  the  club-room,  it  appeared 
that  the  defendant  had  been  employed  not 
by  the  phdntiff,  but  by  an  insurance  com- 
pany, except  as  to  some  alterations  in  the 
dub-room,  and  thereibre  the  plaintiff  was 
nonsuited.    Promises  hi  kw  exist  in  those 
cases  only  where  there  is  no  special  agree- 
ment between  the  parties.    Per  Buller,  •! ' 
Toumxint  v.  MarHvnant,  2  T.  R  10^.  An 
agreement  to  grant  a  lease  contains  no 
lm|died  engagement  for  general  ^^^'7^?' 
nor  for  delivery  of  an  abstract  of  tne 
lessor's  titie.     GwUlim  v.  Stone,  9  Tw^*- 
433.     Tenq»le  v.  Brown,  6  Taunt  60  J 
vide  i^fra.  Vendor  and  Vbndbb.    a 
party  agredng  to  let,  virtually  ""^^^^IJPi 
to  give  possession,  and  not  a  mere  right  oi 
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The  plaintiff  miut  establish  his  right  of  action,  and  contract,  in  evidence,  Variance, 
ma  set  forth  in  the  declaration ;  and  a  variance  in  any  circumstance  that  is 
essential  to  the  contract  will  be  fatal  (n). 

It  is  now  perfectly  well  established,  that  a  misjoinder  of  plaintiffs  is  a  Parties, 
ground  of  nonsuit,  as  also  is  a  joinder  of  too  many  defendants ;  but  that  the 
omission  of  any  party  who  jointly  promised,  must  be  pleaded  in  abatement  (o). 
Where  the  action  is  brought  by  several,  or  against  several,  it  must  appear 
either  that  the  promise  was  so  expressly  made,  or  that  the  plaintiffs  in  the 
one  case,  or  the  defendants  in  the  other,  were  partners,  and  that  the  contract 
was  made  in  behalf  of  all :  this  is  a  consequence  which  usually  follows,  from 
proof  of  the  partnership  itself  (p^.  In  order  to  establish  the  fact  of  partner- 
ship, it  is  sufficient  even  for  the  plaintiffs  to  prove  that  they  have  carried 
on  bustness  as  partners,  without  proving  the  partnership  deeds. 

The  allegation  of  a  contract  between  the  plaintiff  and  defendant,  is  proved 
by  evidence  of  a  contract  made  between  their  agents  on  their  behalves  (9). 

A  contract  alleged  as  between  the  plaintiff  and  defendant,  is  not  proved 
by  evidence  of  a  contract  between  the  plaintiff  and  a  deceased  partner  with 
the  defendant ;  but  it  is  sufficient  to  prove  that  the  defendant  and  a  deceased 
partner  made  the  contract  with  the  plaintiff  (r). 

Where  the  plaintiffs  sue  in  a  particular  capacity,  as  where  they  sue  as 
assignees  of  a  bankrupt  upon  promises  to  the  bankrupt,  they  must,  under 
the  general  issue,  prove  their  title  to  sue  as  assignees  («). 

The  contract  consists  of  the  promise  itself,  and  the  consideration  on  pfomlte. 
which  it  is  founded.  A  promise  alleged  absolutely  is  not  supported  by 
proof  of  a  promise  in  the  alternative  (t).  The  allegation  of  a  promise  to 
deliver  forty  bags  of  wheat  immediately,  and  the  remainder  of  one  hundred 
bags  on  the  next  market-day,  is  not  supported  by  proof  of  a  promise  to 
deliver  forty  or  fifty  bags  immediately,  and  the  residue  on  the  next  market- 
day  (u).    So  an  absolute  promise  varies  from  a  conditional  promise  (x). 


actioQ ;  where  therefore  the  premises  were 
held  over  by  a  preceding  ocenpler,  it  was 
held  that  the  plaintiff  was  not  driven  to  bis 
ejectment,  hot  might  support  an  action  for 
breach  of  agreement.  Coe  v.  Clay,  5  Bing. 
440. 

(n)  1  T.  R.  140 ;  Gilb.  Law.  Bv.  8S9. 
Skute  V.  Hormey,  Doog.  643.  Brittow 
T.  Wright^  Dong.  640.  Grant  v.  Attle, 
Dong.  605 ;  3  T.  R.  646. 

(o)  R  N.  P.  163;  2  M.  &  S.  28;  2  Str. 

8*20.     WUiford  y.  Wood,  1  Esp.  183.    A 

joint  contractor  mnst  be  sued,  although 

he  be  a  certlilcated  bankrupt.    Bevil  v. 

Wood,  2  M.  &  S.  28. 

(p)  See  tit.  PARTETBaa. 

Iq)  See  ttt  Aobkt. — PiRTKBas. — 
Bbt-off.— >VBNnoB  Airn  Vbitdbb.  In 
general  an  action  may  be  brought  either 
in  the  name  of  the  person  with  whom  the 
contract  was  made,  or  in  the  name  of  the 
party  really  interested  {Skinner  v.  StoekSf 
4  B.  &  A.  487);  and  therefore  Joint- 
ownera  of  a  vessel  employed  in  the  whale- 
fishery  may  sue  a  purchaser  of  whale-oil, 
although  the  contract  of  sale  was  made  by 
one  of  the  part-owners,  and  the  purchaser 
did  not  know  any  other  person  in  the 
transaction.  ITie  statutes  of  set-off  do 
not  prevent  the  action  from  being  maln- 
in  the  names  of  aU  the  parties 


interested.  Ibid.  So  in  case  of  policies 
of  insurance.  Ibid,  Bee  Zloyd  y.  Arch^ 
ftow;e,3Taont.d24.  Mawmany.QUleH. 
lb.  825. 

(r)  Biehardi  v.  Heathery  1  B.  &  A.  29. 
fTyat  ▼.  Hare,  Comb.  883.  Smith  y. 
Barrow,  2  T.  R.  479.  Slipper  t.  Stid- 
etone,  6  T.  R.  498.  Contrk,  Spalding  v. 
Mure,  6  T.  R.  368.  See  Bice  v.  Shute, 
5  Burr.  2663.  Whdpdal^s  Gate,  6  Bep. 
109. 

(«)  See  tit  Bankbuft. 

(0  8  East,  8;  2  B.  &  P.  116.  In  as- 
sumpsit on  the  warranty  of  a  horse,  the 
consideration  stated  for  the  warranty  was, 
that  the  plaintiff  would  purchase  tiie  horse 
for  632.,  but  the  consideration  as  proved 
was,  that  tlie  plaintiff  would  pay  that  sum, 
and  if  the  horse  was  lucky,  would  give 
tlie  defendant  5 1,  more,  or  the  buying  of 
another  horse ;  held  no  variance,  the  con- 
ditional promise  omitted  in  tiie  declaration 
being  too  vague  to  be  legally  enfoicedy 
and  not  amounting  in  point  of  law  to  a 
promise.  Outhing  v.  iMnn,  2  B.  &  Ad. 
232. 

(u)  Penny  v.  Porter,  2  East,  2 ;  8  East, 
8.  White  V.  Wileon,  2  B.  &  P.  116.  Sk^ 
ham  V.  Sanders,  2  East,  4. 

(jt)  Churchill  v.  WilHm,  1  T.  R.  447. 
Layton  ▼.  Pearee,  Doug.  14. 
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ASSUMPSIT  :    SPECIAL. 


Variaoce. 
Promise. 


Bubjeet- 
matter. 


The  allegation  of  a  promise  to  pay  the  amount  of  a  promissory  note  on  the 
death  of «/.  S.,  is  not  supported  by  proof  of  a  promise  to  pay  the  amount  on 
the  death  of  J,  S,,  provided  he  left  the  party  sufficient,  or  he  was  able  to 
pay  it  (y). 

So  if  the  plaintiff  allege  a  promise  by  the  defendant  to  sell  his  tallow  to 
the  plaintiff  at  four  shillings  per  stone,  and  prove  an  agreement  by  the 
defendant  to  sell  his  tallow  to  the  plaintiff  at  four  shillings  per  stone,  but 
that  if  the  plaintiff  gave  more  to  any  other  person,  he  should  giye  the  same 
to  the  defendant  (z). 

An  agreement  to  pay  20  /.  if  a  given  number  should  be  drawn  on  a  given 
day,  varies  from  an  agreement  to  deliver  an  undrawn  ticket,  or  pay  20  L  (a). 
One  of  two  pleas  of  usury  stated  the  forbearance  to  be  until  September  Ist, 
1785 ;  the  second  until  January  1st,  1786-  The  evidence  was  an  agreement 
of  forbearance  till  either  of  those  days ;  and  it  was  held  that  the  evidence 
did  not  support  either  of  the  pleas  (b). 

So  a  variance  as  to  the  suhject-^matter  contracted  for  will  be  fatal.  A 
declaration  on  a  promise  to  deliver  good  merchantable  wheat,  is  not  sup- 
ported by  evidence  of  an  agiteement  to  deliver  good  second-sort  of  wheat  (c). 
A  contract  to  deliver  9oil  or  breeze,  varies  from  a  contract  to  deliver  soU{d), 
A  contract  to  carry  goods,  and  deliver  them  to  A,  B,  the  plaintiff,  varies 
from  a  contract  to  carry  goods  and  deliver  them  to  J.  S,  (e),  A  contract  to 
deliver  so  many  bushels  of  com  varies  from  a  contract  to  deliver  so  many 
bushels,  according  to  a  particular  measure,  which  is  greater  than  the 
Winchester  measure,  since  by  the  bushel  generally,  the  Winchester  bushel 
must  be  understood  {f). 

It  is  no  variance  that  the  defendant  promised  some  other  distinct  matter 
in  addition  to  that  alleged,  since  the  proof  supports  the  declaration  as  far 
as  is  requisite  (ff).  It  is  true  that  the  defendant  did  promise  that  which  is 
alleged,  although  he  further  promised  some  other  thing  in  addition ;  there- 
fore a  declaration  on  a  contract  to  pay  52/.  10  5.  for  rum-money,  is  supported 
by  proof  of  a  note,  by  which  the  defendant  undertook  to  pay  the  plaintiff 
52/.  10«.,  together  with  a  pint  of  rum  per  day  (A).  So  a  promise  to  deliver 
a  horse  which  should  be  worth  80  /.,  and  be  a  young  horse,  is  supported  by 
proof  of  a  promise  to  deliver  a  horse  which  should  be  worth  80/.,  and  be  a 
young  horse,  with  a  warranty  that  it  had  never  been  in  harness  (t). 

It  is  no  variance  that  a  part  of  the  contract  has  not  been  alleged  which 
merely  regards  some  collateral  engagement  as  to  the  subject-matter  of  the 
contract.  The  declaration  alleged  that  the  defendant  bought  of  the  plaintiff 
a  quantity  of  East  India  rice,  according  to  the  conditions  of  sale  of  the 
East  India  Company,  at  a  specified  price,  to  be  put  up  at  the  next  Com- 
pany's sale,  if  required ;  and  it  appeared  in  evidence,  that,  in  addition  to 
those  conditions,  the  rice  was  to  be  sold  per  sample ;  it  was  held  that  this 
was  no  variance,  for  it  was  not  a  description  of  the  commodity,  but  a  colla* 
teral  engagement  that  it  should  be  of  a  particular  quality  (k). 


(p)  Boberti  v.  Peake,  1  Burr.  325. 
The  Court  were  of  this  opinion,  but  the 
case  was  not  decided  upon  this  point. 

(z)  CkurchiU  v.  WUMm,  1  T.  B.  447. 

(a)  JLayton  ▼.  Pearce,  Doug.  14. 

(h)  By  Lord  Kenyon,  and  Buller  and 
Grose,  Js.,  Tate  v.  Willing,  5  T.  R,  531. 

(c)  Ld.  Ray.  735. 

(d)  Cook  V.  Mumtotie,  1  N.  R.  351. 

(e)  Leety  v.  Goodson,  4  T.  R.  687. 


(/)  Hockin  T.  Cooke,  4  T.  R.  314.  See 
the  Stat.  12  Hen.  7,  c.  5 ;  22  Car.  2,  c.  8. 

(g)  CottereU  v.  Ct^,  4  Tannt.  285. 
Tempeit  ▼.  Bawling,  13  East,  630.  For 
other  instances,  see  tit.  Vabiancb. 

(A)  Baptiste  v.  Cobbold,  1  B.  &  P.  7. 

(i)  Miles  V.  Sheward,  8  East,  7. 

(*)  Parker  v.  Paltner,  4  B.  &  A.  887. 
The  goods  did  not  Ciirrespund  with  the 
samples,  but  after  seeing  the  samples  tlie 
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In  asrantpsit,  the  emmderaturti  is  of  so  entire  a  nature,  that  not  only  Considera- 
mist  it  he  proved  to  the  extent  alleged,  but  an  omission  to  allege  any  part  tion. 
\a  fatal ;  for  if  any  part  be  omitted,  then  the  basis  of  the  promise  is  misde- 
scribed.  It  is  not  true,  as  stated,  that  the  defendant's  promise  was  founded 
ttpon  the  eonsidraation  alleged,  when  it  was  in  fkct  founded  upon  that  and 
something  else,  which  is  also  essential  to  its  support  (/ ).  An  averment  that 
Btoek  was  to  be  transferred  cm.  request^  is  not  proved  by  evidence  that  it  was 
to  be  transferred  on  a  particular  day  (m). 

An  allegation  of  an  executory  consideration  is  not  proved  by  evidence  of 
to  executed  consideration,  though  it  is  otherwise  where  an  executed  consi- 
deration is  alleged,  and  the  law  implies  the  promise  (n).  An  averment  that 
a  aote  was  given  in  repayment  of  monies  paid,  is  not  satisfied  by  proof  of  a 
aote  given  to  secure  money  to  be  paid  (o).  So  if  the  moral  obligation  on 
which  the  action  is  founded  is  misdescribed  (p)* 

So  where  the  declaration  alleged  an  agreement  to  sell  goods  expected  by 
the  Fanny  Almira,  and  the  agreement  proved  was  for  the  goods  expected 
br  the  Fanny  and  Almira  (q).  So  an  agreement  alleged  to  be  for  the  deli- 
Teiy  of  all  merchandisable  skins,  varies  from  the  proof  of  a  contract  to  deli- 
Ter  all  merchandisable  calf-skins  (r). 

In  an  action  against  a  carrier,  if  the  contract  be  aUeged  to  be  to  carry 
from  A,  to  JB.y  the  termini  are  material,  and  must  be  proved  as  laid  («). 


defeadaat  had  taken  upon  himself  the  dis- 
position of  the  goods,  and  had  put  them 
op  to  eale  at  a  limited  price,  and  bought 
them  m  again,  and  the  Court  held  that  aner 
this  he  eoald  not  repudiate  the  contract ; 
and  the  jury  foond  that  be  had  not  repu- 
diated the  contract  within  a  reasonable 
tone;  therefore  the  sale  was  in  effect  com- 
plete.   So  where  the  plaintiff  declared 
that  the  defendant  had  agreed  to  buy  of  the 
plaintiff  a  large  quantity  of  head-matter 
aodfperm-oilyin  the  possession  of  the  plain- 
tiff, and  the  contract  proved  was  for  the 
poichaae  of  all  the  head-matter  and  sperm- 
oil  per  the  Wildman,  it  was   held  that 
there  was  no  variance,  for  the  allegations 
vere  proved  as  fitf  as  they  went,  and  the 
additional  matter  proved  (that  it  was  oil 
by  the  WQdman)  was  immaterial;  it  did 
sot  qualify  or  annex  any  condition  to  what 
was  stated.     Wildman  v.  Glouqp,  1  B.  &; 
A.  9.    So  if  part  of  the  contract  has  not 
been  alleged,  which  merely  regards  the 
liquidation  of  damages  aftor  a  right  has 
teemed  by  a  breach  of  the  contract ;  for  it 
u  matter  of  evidence  only  in  reduction  of 
damages.    Cku-ke  v.  G'my,  6  Bast,  664. 
la  an  actioa   against  a  cmrrier  it  is  not 
aecessary  to  al&ge  the  limitation  of  his 
mponsibility  by  notice.     Ibid,     See   1 
Starkie'a  C.  867.    In  an  action  of  assump- 
sit for  breach  at  an  agreement  for  the 
aHignment  of  a  lease,  alleging  that  the 
definidant  bad  no  title  to  ass^n,  held  that 
it  vas  no  variance  that  the  declaration  did 
sot  set  out  a  danse  iu  the  agreement  re- 
stiaining  the  plaintiff  from  carrying  on  a 
certain  trade  in  general  terms,  that  not 
fonning  any  part  of  the   consideration. 
i^AUm  V.  CkurehiU,  11  Mooie,  488. 


(I)  Swallow  y.  Beaunumt^  2  B.  &  A. 
265. 

(m)  Bordenave ▼.  Gregory,  5  East, 111. 

(n)  3  Lev.  08.    Com.  DIr.  Action  on 
THB  Casb. — Assumpsit  [F.]  6. 

(o)  Atnory  v.  Merreyweather,  S  B.  dt  C. 
530. 

(p)  The  declaration  alleged  tliat  the  plain- 
tiff had  supplied  goods  to  JSlizabeth  S.  to 
the  amount  of  16 1»,  and  tliat  in  considera- 
tion of  the  premises  and  of  the  said  sum 
being  unp^d,  the  said  JS,  S.  afterwards 
promised  to  pay  as  soon  as  it  was  in  her 
power;  averment,  that  though  it  was  after- 
wards in  her  power,  she  refused.  The  proof 
was,  that  the  goods  were  supplied  to  her 
when  she  was  a  feme  covert,  living  apart 
from  her  husband,  and  that  she  after  his 
death  promised  to  pay.  Held,  that  as  the 
price  of  the  goods  originally  constituted  a 
debt  from  the  husband  and  not  from  the 
defendant,  the  ground  of  the  supposed 
moral  obligpation,  on  which  the  assumpsit 
proceeded,  was  not  properly  set  out  in  the 
declaration,  and  therefore  the  plaintiff  could 
not  recover.  SemblCf  that  a  moval  obli- 
gation is  not  in  every  case  a  sufficient  con- 
sideration for  a  promise.  lAtt^field^Exc' 
eutriXf  v.  8hee,  2  B.  dc  Ad.  811 

(q)  Boyd  v.  S\fkin,  2  Gamp.  326. 

(r)  B.  N.  P.  146. 

(«)  Tucker  v.  CrackLin,  2  Starkie's  C. 
386.  So  where  a  sailor  declared  for 
wages,  and  the  average  price  of  a  negro 
slave,  due  to  him  in  consideration  of  ser- 
vice during  a  certain  voyage,  to  wit, 
"  A  voyage  from  London  to  Uie  Coast  of 
Africa,  and  fh>m  thence  to  the  West  In- 
dies/* and  in  the  articles  it  was  described 
as  <<  A  voyage  from  London  to  the  Coast 
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Variance.— 
Sabetance 
and  legal 
effect 


Time,  place, 

magnitade. 

See, 


It  u  in  all  cases  sufficient  to  proye  the  promise  alleged  according  to  the 
mbsiamee  and  lepal  effect  of  the  allegation.  Where  the  declaration  alleged 
an  agreement  to  purchase  eight  tons  of  hemp  under  a  mdeHoety  and  the  con- 
tract proved  was  for  the  purchase  of  about  eight  tons ;  and  it  also  appeared 
that  after  the  contract  the  hemp  had  been  weighed,  and  amounted  to  eight 
tons,  it  was  held  that  the  yariance  was  not  material,  for  when  the  weight 
had  been  ascertained,  the  contract  was  in  effect  for  eig^t  tons  (t), 

A  yariance  as  to  the  time  and  place  of  the  contract  is  not  material,  unless 
they  be  made  part  of  the  description  of  a  written  instrument  (tf ).  But  where 
a  particular  sum,  magnitude  or  quantity,  is  part  of  the  contract,  and  the 
allegation  is  material,  it  must  be  proyed  as  laid,  though  it  be  averred  under 
a  videUcet.  Thus,  where  the  defendant  averred  that  the  plaintiff  held  certain 
lands  of  him  as  his  tenant,  at  a  certain  rent,  to  wit,  at  llOiL  rent,  payable 
half-yearly ;  upon  non'tenet  pleaded,  it  appeared  that  the  land  had  been 
let  by  a  written  contract,  at  16f.  per  acre,  and  that  the  whole  amounted  to 
111  21 ;  the  variance  was  held  to  be  material  (r). 


of  Afiiea,  from  thence  to  the  West  Indies 
or  America,  and  afterwards  to  London 
in  Great  Britain,  or  to  some  delivering 
port  in  Enrope,"  the  variance  was  held 
to  be  &ta],  notwithstanding  the  icUieet. 
WhUe  V.  Wilton,  2  B.  &  P.  116.  So 
a  declaration  which  alleges  a  retainer  to 
cause  the  plaintiff's  sUp  to  proceed  to 
Gk^ttenbnrgh,  in  order  tiiat  she  might 
afterwards  proceed  to  Petershuri^,  is  not 
proved  by  evidence  of  a  retainer  to  cause 
the  ship  to  proceed  to  Gottenbnrg^,  and 
afterwards,  nnder  certain  conditions,  to 
Petersburgh.  Lopez  v.  2>e  Tattet,  1 B.  &  B. 
68S.  In  the  case  of  J^W^A  v.  Gray,^T,  R. 
061,  n.,  in  an  action  for  not  bnilding  the 
plaintiff  a  booth  at  a  horse-race  to  be  ran 
on  Bamet  Common,  in  the  comity  of  Mid* 
dlesez,  it  was  proved  that  tiie  whole  of 
Bamet  Common  was  in  the  coanty  of 
Hertford.  Bnt  Lord  Mansfield  and  the 
rest  of  the  Court,  on  a  motion  for  a  new 
trial  on  the  groond  of  variance,  held  that 
as  it  was  perfeetiy  immaterial  whether 
Bamet  Common  was  in  Middlesex  or  not, 
those  words  might  be  rejected  as  surplus- 
age :  tarn,  qu,  A  warranty  to  buy  ahorse 
at  a  certain  price,  teil,  961,5  «.,  is  not  sup- 
ported by  evidence  of  a  warranty  upon  the 
purchase  of  two  horses  Jointly  for  the  sum 
of  60  guineas.  Hart  v.  Dorif,  N.  P.  Dee. 
1796. 

(0  Gladitme  t.  Neaie,  IS  East,  400. 
8o  where  the  alleged  promise  was  to  de- 
liver stock  on  the  37th  of  February,  but 
the  contract  proved  was  to  deliver  stock 
on  the  iettlinff  day,  whieh  at  the  time  was 
fixed  for  and  understood  by  the  parties  to 
mean  the  27th  of  February,  it  was  held 
tint  the  proof  was  suflicient,  the  contract 
proved  being  in  substance  the  same  with 
that  alleged.  WUkt  v.  Oordon,  S  B.  &  A. 
385.  So  an  allegation  of  a  contract  for 
the  delivery  of  gum-senegal  b  supported 
by  evidence  of  a  contract  for  the  delivery 
of  rough  gum-senegal,  coupled  with  evi- 
dence that  idl  gom-eenegal  on  its  arrival 


in  this  conntiy  is  called  rough.  Siher  t. 
HeteUine,  1  Chltty's  R.  30 ;  vide  tf|/ra, 
63,  note  (z). 

(u)  Where  the  promise  was  laid  on  the 
84di  of  March,  and  to  a  plea  of  tender, 
the  plaintiff  replied  a  bill  filed  on  the  12th 
of  February ;  upon  the  objection  being 
taken,  the  Court  held  that  the  day  was 
alleged  merely  for  form,  and  that  the 
plaintiff  would  not  have  been  confined  to 
it  in  evidence ;  but,  that  if  it  had  been  the 
case  of  a  note  it  would  have  been  different, 
since  then  the  day  would  have  been  an 
essential  part  of  the  agreement  (Matthews 
V.  Spieer,  Str.  806);  and  temble,  not  even 
then,  unless  it  had  amounted  to  a  misde- 
scription of  tiie  instrument,  by  alleging 
that  it  bore  date  on  such  a  day.  Wlere 
an  action  was  brought  on  a  note  dated 
1704,  and  the  replication  alleged  a  bill 
filed  in  1713,  and  that  the  cause  of  action 
arose  within  six  years,  it  was  held  to  be  a 
departure,  because  the  day  was  material, 
and  judgment  was  arrested.  Stqffbrd  v. 
FoTTtTf  cited  Stra.  83. 

(x)  Brown  v.  Sayer,  4  TwaA.  320. 
Mansfield,  C.  J.  observed,  that  the  record 
would  certainly  be  evidence  as  to  the 
amount  of  the  rent  between  the  same 
parties  in  another  action.  9o  where  the 
]Hahitiff  alleged  tiiat  he  had  agreed  to  sell, 
and  that  the  defendant  had  a^«6d  to  buy, 
certafaa  goods  and  merchandises,  to  wit, 
328  chests  and  30  half-chests  of  oranges 
and  lemons,  at  and  for  a  certain  price,  to 
wit,  the  price  of  623  f.  3«.,  and  the  con- 
tract proved  was  for  308  chests  and  30 
half«^hests  of  China  oranges,  and  20  chests 
of  lemons ;  it  was  held  to  be  a  fktsl  vari- 
ance. Criipm  v.  WiUiammmy  1  Moore, 
547.  In  an  action  for  not  reteining  the 
pbintiff  as  a  servant  at  a  yearly  salary, 
the  declaration  averred  the  agreement  to 
be  to  pay  250  L  per  annum  for  the  service ; 
it  was  held  to  be  necessary  to  prove  the 
specific  sum  as  alleged,  though  it  was  laid 
under  a  videlicet,    Preeton  r.  Bvteher, 
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And  6T6B  where  it  is  unneoeesary  to  allege  the  precise  ram,  qnantity  or  Variance. 
magnitade,  yet  if  it  be  alleged  without  a  videUcet^  precise  proof  will,  it 
seemsy  be  necessary.  Thus  where  the  declaration  in  an  action  on  a  war- 
ranty of  sonndness  on  the  sale  of  sheep,  alleged  the  consideration  for  the 
purchase  to  be  64/.  llf.  6(f.,  and  it  turned  out  to  be  64/.  10 f.  6d,^  the 
Tariance  was  held  to  be  fatal  (y). 

So  where  the  consideration  was  alleged  to  be  the  forbearance  of  211  6s, 
without  ^videSeet^  and  the  proof  was  of  a  forbearance  of  20/.  18  f.,  the 
Tsnance  was  held  to  be  fatal  (2). 

But  where  the  declaration  alleged  that  S,  F,y  the  father  of  the  defendant, 
was  indebted  to  the  plaintiff  in  a  certain  sum,  to  wit,  the  sum  of  26/.  18  s.  6^., 
being  the  unpaid  balance  of  a  larger  sum,  and  that  in  consideration  of  the 
plaintiff's  forbearance  to  sue  for  the  recovery  of  the  balance  of  26/.  18  f.  6e/., 
the  defendant  undertook  to  accept  a  bill  for  the  amount  of  26/.  13 f.  6e/., 
sad  the  balance  really  due  was  26/.,  it  was  held  to  be  no  variance ;  the 
payment  of  the  balance  being  the  consideration  for  the  promise,  the  state- 
ment of  a  particular  sum  was  unnecessary  (a). 

It  is  essential  that  the  agreement  should  be  such  as  the  law  will  sane-  i^effslity. 
tion ;  if  it  be  illegal  or  contrary  to  justice  and  sound  policy,  no  action  can 
be  founded  upon  it  (6). 

Where  the  illegality  is  set  forth  upon  the  record,  the  objection  may  be 
taken  either  by  demurrer  or  in  arrest  of  judgment.  Where  it  does  not 
appear  on  the  record,  the  defendant  may  show  that  the  claim  is  in  reality 
founded  upon  an  illegal  and  noxious  agreement.  In  some  instances,  how- 
ever, the  plaintiff's  claim  is  even  fbunded  upon  the  illegality  of  the  agree- 
ment ;  as,  where  he  seeks  to  rescind  an  illegal  contract,  whilst  it  is  executory, 
and  recover  the  money  which  he  has  advanced  under  it  (c). 


1  Starkie's  C.  3.    So,  in  general,  where  the 
Sam,  quantity  or  magnitade,  U  niaterud 
and  traveraablet  the  averment  under  a  jci- 
Heet  win  not  raider  it  immaterial,  so  as  to 
protect  from  a  trarerse,  or  to  render  pre- 
cise proof  mmecessary.    See   the  obser- 
vations of  Lawrence,  J.  in  Orimwood  v. 
Barrett,  6  T.  B.  463.    Johnson  v.  PicUtt, 
which  was  an  action  on  the  Statute  of 
Usory,  cited  Ibid.    S.  P.  Pope  v.  Pottery 
4  T.  R.  590,  cited  also  by  Lawrence,  J. 
Also,    Symmoffu  ▼.  iCnox,  3  T.  B.  65; 
SWiILSaiind.207. 

(y)  DuTMian  v.  Tatham,  cited  in  Symf 
mont  ▼.  Knoxy  3  T.  R.  67  ;  cited  by  D^ior 
fkTyJ^iaAmJield  v.  Bate,  3  M.  k  S.  175. 

(2)  An^ld  r.Bate,  3  M.  &  S.  175. 
In  the  case  of  Laing  v.  Fidgeony  6  Taunt. 
108»  it  was  held  that  an  allegation  of  a 
contract  to  deliver  saddles  to  tiie  plaintiff 
at  a  reasonable  price,  was  supported  by 
proof  of  an  agreement  to  deliver  saddles 
at  24a.  and  26«. ;  and  it  seems,  that  if  the 
declaratioa  state  the  consideration  to  be 
certain  reasonable  reward,  proof  that  a 
specific  sum  was  agreed  on,  will  not  be 
material  as  to  vat'lance.  Bayley  v.  T^ecJieTy 
2N.R.458. 

(a)  Bray  v.  Freemany  2  Moore,  1 14. 

{h)  In  conformity  with  the  rule  of  civil 
Uw,  ex  turpi  couth,  rum  eriiur  actioy  no 
sction  can  be  maintained  if  any  part  of 


the  entire  consideration  (Cro.  J.  103),  or 
any  branch  or  part  of  the  matters  promised, 
be  so.    T.  Jones,  24. 

(c)  In  general,  where  the  demand  arises 
out  of  any  agreement  which  is  illegal  or 
immoral,  or  contrary  to  sound  policy,  the 
Courts  will  not  lend  their  aid  to  enforce  it. 
See  Jordaine  v.  Lathbrooky  7  T.  R.  601 ; 
Cockthott  v.  Bennett,  2  T.  R.  763;  and 
the  caaes  cited;  tit  Money  had  and 
RECSIVKD ;   Money    paid  ;   Aubert  v. 
Maze,  2  B.  &  P.  371.    Booth  v.  Hodgtony 
6T.  R.405;  MitcheU  v.  CoeMbumey2  H. 
B.  370.    As  where  the  consideration  is  a 
simoniacal  presentation  to  a  living  (Cro. 
Car.  337.  353. 361),  or  the  escape  of  a  pri- 
soner in  execution.    Martin  v.  Blithman, 
Telv.  107,  1  Roll.  R.  313.    Where  money 
has  been  advanced  in  furtherance  of  a  joint 
illegal  agreement,  or  received  upon  an  exe* 
cuted  illegal  agreement  {$ee  the  eatet  tinder 
the  cownt  for  money  had  and  received).  So 
where  the  consideration  is  any  act  incon- 
sistent with  the  party's  duty  as  a  sheriff 
or  other  public  officer.    Morrit  v.  Chap" 
many  T.  Jones.  24.    Martin  v.  Blitfwiany 
Oil.  197.    So  if  the  consideration  be  the 
sale  of  spirituous   liquors,  unless  to  the 
amount  of  20 #.   at  one  time;   24  Q.  2, 
c.  40 ;  and  the  statute  applies  though  the 
spirits  be  sold  in  a  state  mixed  with  other 
ingredients ;  as  where  grog  is  sold.    Gil' 
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Where  the  promise  ig  merely  conditional,  upon  some  precedent  act  to  he 
performed  by  the  plaintiff^  the  promise  must  be  so  alleged  in  the  declaration, 


pin  T.  KendUf  DeTonsbire  Lent  Ass.  1809 ; 
Sel.  N.  p.  61.  It  has  been  held,  that  this 
statute  does  not  extend  to  a  secnrity 
given  in  payment  for  small  quantities  of 
spirituous  Uquon.  Spencer  t.  SmUhf 
S  Camp.  9;  eontrd  Scott  ir«  OUfnare^ 
8  Taunt.  226.  The  statute  is  not  con- 
fined to  sales  to  the  consumer.  Benoffott  y. 
Hutekiineonf  5  B.  jc  A.  241 ;  oremUingi 
as  it  seemsy  Jackaon  y.  AttrilL  Peake's 
C.  40,  So,  in  general,  agreements  against 
the  principles  of  sound  policy  are  yoid. 
As,  tor  instance,  all  agreements  for  the  sale 
of  public  offices ;  or  that  one  person  shall 
hold  an  office  of  trust  for  anoUier.  Par" 
emu  V.  Tfionuon,  1  H.  B.  322.  Bladtfcrd 
et  al.  V.  Preston,  8  T.  R.  89.  Layng  y. 
Payne,  Willcs,  571  ;  8  T.  R.  19;  2  Wills. 
133.  Garforth  y^Fearon,  1  H.  B.  327 ; 
and  see  the  Stat.  12B.2,c.2;  6&6£d.6, 
c  16.  So,  all  agreements  are  illegal  and 
▼old  which  tend  to  the  obstruction  or  hin- 
drance of  public  justice :  as  to  prevent  the 
due  ezambiation  of  a  bankrupt  by  the 
commissioners.  Perot  t.  Wallace,  3  T.  R. 
17.  To  omit  to  call  the  defendant  up  to 
receive  judgment  for  a  misdemeanor.  Pod 
▼.  Bmuifield,  1  Camp.  C.  65.  So^  all  agree- 
ments in  restraint  of  trade  are  illegal; 
but  an  agreement  not  to  use  a  trade  In 
a  particular  place  is  legaL  Cro.  J.  696. 
Bumn  y.  67i/y,  4  East,  190.  So  is  a 
general  agreement  among  those  who  use 
a  particular  trade  to  establish  a  general 
lien.  'Hickman  y.  Shawcroee,  6  T.  R. 
14.  It  Is  also  a  general  rule  that  fraud 
wHl  yitiate  a  contract :  for  illustrations 
of  this  position,  see  tit.  Bills  op  £x- 

CHAWOX. — FBAUD. — HONBT  HAD  AND 

aacBiTBD. 

Thus,  any  secret  agreement  or  stipnlar 
tion,  or  compositions  with  Insolvents,  by 
means  of  which  one  creditor  sedis  to 
obtain  an  un&ir  advantage,  are  void. 
Codiahott  v.  Bennett,  2  T.  R.  768.  Xei- 
cetter  v.  Boee,  4  East,  372.  Stoehe  v. 
IfiMMer,  1  B.  &  P.  286.  Thomoif,  Court" 
nay,  1  B.  &  A.  1 ;  or  by  which  any  nnihir 
advantage  may  be  obtained  over  a  third 
person  {Jadmon  v.  Duchaire,  3  T.  R. 
661.  Pidcoek  v.  Buhop,  3  B.  ft  C.  606), 
is  void.  So  also  no  action  will  lie  in  fti^ 
therance  of  any  agreement  whatsoever  of 
a  vicious  or  immoral  tendency.  As  if  lodg- 
ings be  let  for  an  illegal  purpose.  Criep  v. 
CkurehUl,  1  B.  &  P.  340, 1,  n.  Girardy 
y.  Bichardeon,  lb.  As  prostitution,  lb. 
Or  where  the  plaintiff  lodges  unfortunate 
women  and  partakes  of  the  profits.  How- 
ard V.  Hodgei,  cor,  Ld.  Kenyon,  C.  J. 
Dec.  2,  1796.  Nor  for  the  price  of  im- 
moral, libellous,  or  indecent  prints,  per 
Lawrence,  J.,  4  Esp.  C.  97.  It  seems, 
however,  that  though  clothes  or  lodgings 
are  supplied  to  a  prostitute,  the  mere 
knowledge  on  the  part  of  the  plaintiff  of 


her  situation  and  circumstances  wUl  not 
exclude  his  right  of  action,  unless  they 
were  directly  supplied  for  that  purpose ; 
or  under  an  agreement  or  expectation,  at 
least,  that  he  should  be  paid  out  of  the 
illegal  profits.  Bowry  v.  Bennett,  1  Camp. 
348.  It  was  held  that  a  washerwoman 
might  recover  for  the  washing  of  expensive 
clothes  and  dresses,  though  it  was  obvious 
that  the  plaintiff  must  have  known  that 
they  were  to  be  used  for  improper  purposes. 
BuUer,  J.  observed,  <' This  nnfmrtunate 
woman  must  have  dean  linen,  and  it  is 
impossible  for  the  Court  to  take  into  consi- 
deration which  of  these  articles  were  used 
for  an  improper  purpose,  and  which  were 
not"  Uoyd  v.  Johnson,  1  B.  &  P.  341 ; 
and  see  tit  Hon  by  had  and  bbcbivbd. 
Some  of  the  decisions  upon  this  head 
have  conflicted,  not  so  much  in  conse- 
quence of  any  doubt  upon  general  prin- 
ciples, as  of  the  difficulty  in  applying  them. 
The  general  principle  and  foundation  of 
them  all  Is  this,  that  the  law  will  not  lend 
its  aid  in  furtherance  of  an  illegal  or  immo- 
ral transaction,  or  of  any  contract  which  is 
in  general  inconsistent  with  sound  policy ; 
but  that,  CO  the  contrary,  it  will  interfere 
for  the  purpose  of  preventing  the  execu- 
tion of  an  illegal  agreement,  and  of  far- 
thering the  enactments  of  any  prohibitory 
or  remedial  statnte.  The  application  of 
this  principle  is  strongly  exemplified  in 
the  case  of  the  action  for  money  had  and 
received,  where  the  law  prohibits  or  en- 
forces the  recovery  of  the  money,  J  est  as 
the  prohibition  or  enforcement  will  further 
the  object  of  the  legislature.  If  the 
money  has  been  paid  upon  an  illegal 
agreement  which  remains  executory  be- 
tween the  parties,  the  law  enforces  the 
recovery  of  the  money,  because  it  thereby 
prevents  a  violation  of  the  law  by  car- 
rying the  illegal  agreement  into  effect;  it 
affords  the  party  a  loeus  jMem^efi^ue,  and 
enconniges  him  to  recede  from  the  illegal 
contract  before  it  is  too  late.  Where  the 
money  has  been  paid  by  one  who  was  the 
olgect  of  the  law's  protection,  and  who 
is  not  equally  culpable  with  the  defendant 
who  has  received  the  money,  the  Courts 
allow  it  to  be  recovered,  although  the 
agreement  has  been  carried  into  efftet, 
since  the  object  of  the  statute  was  to  pro- 
tect the  plaintiff.  But  where  both  pan- 
ties are  equally  implicated  in  guilt,  and 
the  illegal  contract  has  been  curled  into 
effect,  the  law  denies  its  aid;  for  both 
parties  are  equally  guilty,  and  equally 
undeserving  of  the  aid  of  the  law,  and  the 
best  policy  is  to  favour  neither.  (See 
Laoauaaade  v.  White,  7  T.  R.  636,  corirA', 
but  this  case  has  often  been  denieid.)  The 
principal  difficulty  has  orisen  where  a 
claim  has  been  made  by  one  partner  in 
an  illegal  transaction  against  another.    It 
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or  the  Tuianee  would  be  fatal.    Where  the  promise  depends  upon  the  per-  Condition 

precedent. 


has  been  allowed  on  all  hands,  that  where 
one  partner  has  paid  money  for  another 
in  an  illegal  transaction,  no  action  can  be 
maintained,  without  evidence  of  an  ex- 
press reqnest  made  by  the  defendant  to 
the  plaintiff  to  pay  the  money,  since  no 
implied  assumpsit  to  pay  the  money  can 
artoe  out  of  an  illegal  transaction ;  where 
SQcfa  request  has  been  made,  many  learned 
Jadges  have  been  of  opfaiion  that  the  part- 
ner or  agent  in  the  illegal  transaction  who 
paid  the  money,  might  rely  on  the  ex- 
press aasunpait,  and  that  he  had  no  more 
eoDoem  with  the  illegal  transaction  itself 
in  the  course  of  which  the  money  was 
paid,  than  if  a  mere  stranger  liad  paid  it 
at  the  defendant's  request;  and  that  there- 
fine  where  the  illegal  object  was  merely 
mabtm  prohilritum^  the  plaintiff  was  en- 
titled to  reoo?er.  In  other  and  later  in- 
atancea  yery  learned  Judges  have  held, 
that  a  partner  in  such  an  illegal  trans- 
action, who  had  paid  money  even  at  the 
ezpreas  reqnest  of  his  co-partner,  could 
not  recover,  since  his  claim  is  mixed  up 
and  contaminated  with  the  illegal  agree- 
ment itsdf,  and  cannot  be  separated  from 
it;  that  the  dtotinction  founded  on  an 
expnaa  reqnest  is  untenable,  because  in 
every  case  of  snch  a  partnership  the  jury 
would  be  warranted  in  finding  an  assent 
to  the  payment;  and  lastly,  that  the  dis- 
tinetioa  between  tneUum  prohilntmn  and 
wtahim  tis  se  is  not  a  sound  one.  It  is 
indeed  a  distinction  very  difficult  to  be 
snpported;  every  act  which  is  immoral, 
mast,  it  should  seem,  be  malum  in  «e,  and 
it  can  seareely  be  denied  that  the  wilful 
vidfaition  of  any  positive  law  is  not  more 
or  leas  immonJ.  A  man  may  in  ftct  be 
mora  guilty  in  a  moral  point  of  view  in 
doing  that  which  is  usually  termed  a  mere 
maktm  prokibUum^  than  in  committing 
that  which  is  malum  in  u.  The  destruo- 
tion  of  the  current  coin  of  the  realm  to  the 
pr^fodiee  of  the  whole  community  is  merely 
mtium  proktbUum,  if  there  be  any  virtue 
in  the  dtotinetloo ;  yet  surely  any  act  tend- 
ing to  this  prejudice  is  more  mischievous 
and  more  immoral  tiian  the  telling  a  lie, 
which  is  mahan  in  te.  In  reality,  an  act 
is  iamoml,  independently  of  any  prohi- 
bilory  law,  in  proportion  to  the  evil  which 
is  tikdy  to  result  fh>m  it;  in  a  moral 
point  of  view,  every  act  from  which  evil 
is  likely  to  flow  is  malvm  in  se,  and  the 
abstraet  immorality  does  not  depend  on 
way  positive  prohibition.  The  broad,  ge- 
neral, and  iolelligible  test  for  the  deci- 
sion of  these  cases,  seems  to  depend  upon 
the  question,  whether  the  sustaining  such 
actions  would  encourage  and  support  ille- 
gal or  immoral  contracts,  or  whether  the 
immorality  be  not  so  Ua  oat  of  the  ques- 
tion tlmt  no  rule  cX  principle  of  sound  po- 
licy is  violated  in  enforcinga  contract  which 
ia  conscience  ought  to  be  performed  7  if 
■loney  be  advanoed  in  order  to  eiiectuate 
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a  criminal  purpose,  and  be  applied  in  fur- 
therance of  that  object,  a  Court,  in  lend- 
ing its  aid  to  the  recovery  of  that  money, 
would  be  sanctioning  and  cnnsummating 
a  contract  founded  in  criminality;  the 
affordmg  legal  protection  to  tlie  lender 
would  encourage  the  afibrding  of  aid  and 
supplies  for  such  purposes  in  future,  and 
in  consequence  encourage  the  committing 
of  the  offence  itself. 

A  party  who  lends  his  aid  to  the  com- 
mission of  an  offence  is  himself  criminal 
in  point  of  law  as  well  as  morals.  If  a 
man  were  to  advance  money  to  another  to 
purchase  a  weapon  for  the  committing  of 
treason  or  murder,  would  he  not  at  least 
be  guilty  of  a  misprision  of  treason  or 
felony?  In  such  cases,  and  where  the 
money  is  so  applied,  the  plaintiff's  claim 
is  tainted  with  criminality,  and  he  seeks 
to  recover  through  the  medinm  of  an 
illegal  transaction.  It  can  make  no  dif- 
ference in  principle  whether  the  money  was 
advanced  by  a  partner,  or  by  a  stranger, 
provided  the  criminal  object  was  known 
and  intended,  or  whether  the  contract 
was  express  or  implied.  Upon  the  same 
principle  of  policy,  the  law,  in  many  in- 
stances, permits  money  supplird  for  an 
illegal  purpose  to  be  recovered  before  the 
object  has  been  executed;  for  it  is  the 
policy  of  the  law  to  assist  and  encourage 
parties  in  receding  from  illegal  projects. 
Where  money  has  been  paid  in  execution 
of  an  illegal  contract  to  the  assent,  whose 
principal  is  a  particeps  criminitf  the  prin- 
cipal, it  seems,  ought  to  recover  it ;  the 
party  who  paid  it  to  the  agent  is  not  en- 
titled to  it,  since  it  has  been  paid  in  con- 
summation of  an  executed  illegal  contract, 
and  it  would  be  against  conscience  that 
the  agent  should  be  allowed  to  retiiin  it;  it 
is  the  money  of  the  principal,  anil  tiic  case 
seems  to  be  the  same  in  effect  as  if  the 
principal  had  received  the  money  with 
his  own  hands,  and  then  delivered  it  to 
the  agent.  He  does  not  claim  as  from  the 
agent,  through  the  medium  of  an  iiles^ul 
contract :  his  title  arises  immediately  from 
the  act  of  the  agent  iu  receiving  the  money 
to  his  use ;  and  therefore  the  case  differs 
widely  from  that  of  money  knowini;Iy  lent 
for  an  unlawful  purpose,  where  the  illegal 
object  is  immediately  connected  with  the 
lending,  which  is  the  consideration  for  the 
promise. 

The  case  of  Cannon  v.  Sryce,  3  B.  &  A. 
170,  seems  to  remove  the  doubts  formerly 
entertained  upon  questions  of  this  nature, 
vid.  tf^fra,  77-93. 

For  further  illustration  of  the  principles 
above  adverted  to,  it  may  be  proper  to 
refer  to  the  following  decisions.  Where  the 
plaintiff  received  into  his  employment  the 
defendant,  a  person  of  competent  but  in- 
ferior skill  in  the  plaintiff's  profession, 
upon  a  stipulation  that  he  might  discharge 
him  upon  three  months'  notice,  and  the 
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defendant  covenanted  In  ease  o^  dismisBal 
not  to  practise  within  100  miles,  it  was 
held  ^t  tlie  contract  was  one  which 
contained  a  restraint  on  tlie  defendant 
In  respect  of  his  trade  ftir  larger  than 
was  necessary  for  the  (frotection  of  the 
plaintiff  in  the  enjoyment  of  his,  and  conld 
not  therefore  form  the  subject  of  an  action. 
Homer  ▼.  Qtooh^  7  Bing.  7S6.  So  where 
the  consideration  of  an  agreement,  by 
which  a  party  nndertook  to  work  exdn- 
•Ively  for  another,  was  wholly  without 
adequate  consideration,  and  placed  him  en* 
tirely  at  the  mercy  of  the  latter;  and  a 
promissory  note,  given  by  the  former  for 
breaches  of  the  agreement  on  his  part, 
eaonot  be  set  off  against  his  claim  for  work 
performed  by  him  before  he  became  bank* 
lupt,  in  an  action  by  his  assignees,  such 
note  being  void  for  want  of  consideration. 
Young  t.  TimmbiUj  1  Cr.  k,  J.  330,  and 
1  Tyrw.  896.  Where  three  persons  carry- 
ing on  a  similar  trade,  and  vendiog  their 
raaanfoctnres  about  the  country,  entered 
into  an  agreement  for  their  mutual  benefit, 
to  confine  themsdres  to  certain  districts, 
and  that  neither  should  purchase  certain 
articles  at  or  beyond  a  certain  price,  and 
that  if  any  other  persons  should  set  up  the 
tame  trade,  and  oppose  them,  tliat  then 
they  would  meet  together,  and  enter  into 
such  mutual  agreement  as  should  be  bene- 
ficial to  their  mutual  interests,  it  being 
their  intention  not  to  do  any  acts  prejudi> 
cial,  but  to  aid  and  assist  each  other  in 
the  said  trade  to  the  utmost  of  their  power ; 
hdd  tliat  such  agreement  not  operating  as 
a  general  restraint  of  trade,  was  valid,  and 
that  there  was  on  the  face  of  it  a  sufflcieat 
consideration  for  the  partial  restraint  it 
contemplated.  Wiekent  y.  JBvans,  3  Y. 
Ac  J.  818 ;  andsee  DovMSv.  Mont,  6  East, 
190.  An  agreement,  reciting  that  the 
plaintiff  was  possessed  of  the  means  of  fur- 
nishing evidence  enabling  the  defendant  to 
recover  certain  sums,  of  which  it  was 
alleged  that  he  had  been  defrauded,  and 
stipulating  that  he  should  use  his  utmost 
means  and  influence  for  procuring  evidence 
to  substantiate  the  defendant's  claims,  and 
that  he  should  receive  a  certain  proportion 
of  the  amount  recovered  by  hJs  means; 
was  held  to  be  illegal.  Stanley  v.  Jonei, 
7  Bing.  309,  and  5  M.  &  P.  193.  An 
agreement  between  two  sons  to  convey  and 
assign,  the  one  to  the  other,  a  moiety  of  all 
such  real  or  personal  estate  as  they  should 
respectively  derive  under  their  Cither's  will, 
•0  that  each  should  take  an  equal  moiety, 
and  that  in  such  division  all  sums,  Slc.  re* 
ceived  in  his  life-time  as  advanoement 
should  be  taken  into  account,  was  held  to  be 
valid.  Wethered  v.  Weiheridf  9  Sim.  183. 
So  was  an  agreement  between  two  parties 
having  expectancies  from  a  third  party, 
to  divide  equally  what  he  might  leave 
them  respectively.  Hanoood  v.  Tookg, 
9  Sim.  199.     Where  the  pkdntiff  had  pur- 


the  plaintiff  eitlier  aUagea  perlb 


chased  the  certificates  or  obligations  of  a 
revolted  colony  of  a  foreign  State,  assum- 
ing to  be  an  independent  State,  but  not 
recognised  by  tlie  Government  of  this 
country,  the  defendants  representing  that 
tliey  hiftd  entered  into  a  contract  for  the 
loan,  and  expected  it  would  bear  a  pre- 
mium; hdd,  that  independently  of  any 
question  of  fiaud,  the  purchase  being 
founded  on  a  contract  whichj  the  Court 
upon  grounds  of  public  policy  could  not 
sanction,  it  could  not  relieve  the  plaintiff 
as  to  the  instalments  he  had  paid ;  held 
also,  that  as  it  did  not  appear  that  the 
payments  of  the  interest  on  such  instru- 
ments were  to  be  paid  in  this  country,  the 
stipulation  for  six  per  cent  interest  was 
not  usurious.  Thomp$on  v.  Pawleg,  9  Sim< 
195.  A  publican  cannot  recover  for  beer, 
dec.  furnished  to  third  persons,  by  order  of 
a  party  who  has  been  allowed  to  beoomt 
previously  intoxicated ;  the  permitting  per» 
sons  to  become  so  in  his  house  bdng  illegal, 
he  cannot  take  advantage  of  an  offence 
which  he  has  been  instrumental  to.  Bran^ 
don  y.OldyS  CAT.  440.  Where,  pend* 
ing  an  action,  a  {larty  undertook  to  pay  the 
plaintiff's  attorney  his  costs,  in  considera- 
tion of  the  plaintiff  *s,  with  his  attorney's 
consent,  giving  an  aulJiority  to  the  defend* 
ant  to  pay  over  the  debt  sued  for  to  a  cre- 
ditor of  the  plaintiff;  It  was  held,  that  the 
action  could  not  be  supported.  Tofflor  v. 
WaUon,41i.&'Ry.fiS».  Where  the  idain- 
tiff,  a  cmiitor,  having  seized  goods  in  exe* 
cation,  afterwards  at  a  meeting  of  crediton 
declared  he  would  not  come  into  a  compo- 
sition nor  withdraw  the  execution,  without 
security  for  a  certain  part  of  his  debt,  to 
wliich  a  third  party  consented,  and  gaye  a 
guarantee,  and  he  thereupon  signed  the 
deed;  held  that  such  security  wttBfiuudu^ 
lent  as  against  the  rest  of  the  creditors, 
and  void.  Colman  v.  Waller^  3  Y.  &  J. 
912.  Upon  a  previous  agreement  with  a 
third  person  for  a  benefit  by  supplying  coala^ 
to  a  stated  amount,  If  the  plaintiff  would 
sign  an  agreement  for  a  composition  with 
his  debtor  for  10  $.  in  the  pound,  and  for 
which  the  defendant  afterwards  signed  a 
joint  and  several  note,  although  the  eoala 
were  supplied,  and  no  other  (ueditor  wat 
acquainted  with  or  infinenced  by  the  trans* 
action.  It  was  held  that  the  plaintiff  could 
not  recover  on  the  note.  Knight  v.  Hunt^ 
5  Bing.  439.  Where  the  Insolvent  havmg 
been  oiqposed  by  a  creditor  was  remanded 
to  a  ftituie  day,  and  in  the  meantime  his 
attorney  undertook,  in  consideration  id  the 
creditor's  withdrawing  his  opposition,  thai 
he  should  be  appointed  sole  assignee,  and 
reoeive  a  certain  sum  within  a  &ed  thna, 
held  that  such  agreement  being  contrary  to 
the  policy  of  the  Insolvent  Acts,  no  action 
eould  be  oiaintalned  thereon.  Murrag  ▼. 
Beetety  8  B.  A:  C.  491.  Where  a  party 
elected  died  before  taklM^  his  Bc«ty  heU 
that  the  vepraMatatlm  liavlng  baooaM 
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«iiee,  or  aileges  some  matter  in  excuse  for  the  non-performance  (</) ;  and  Condltioa 
the  proof  Taries  accordingly.    And  where  the  agreement  contains  mutual  P"^^®'''' 
conditions  or  covenants  to  be  performed  at  the  same  time,  the  plaintiff 
must  either  aver  performance,  or  a  readiness  to  perform  his  part  of  the 
contract  (e). 


▼aeaat  on  his  death,  the  plaintiff,  a  pub- 
lican, could  not  recover  for  beer,  &c.  sup- 
plied to  Totm  on  a  cebtrss  by  a  third 
party  on  behalf  of  a  candidate  at  the  fol- 
lowing election,  although  the  latter  neither 
ordered  nor  was  shown  to  have  knowledg^e 
of  the  treating;  held  also  that  the  Treat- 
faig  Act  was  not  confined  merely  to  sac- 
eessfnl  candidates.       Ward  v.  Nanney, 

5  C.  &  P.  999.  Where  a  contract  for  the 
porcbaBe  of  a  heifer  was  nude  on  a  Sun- 
day, but  the  defbodant  retained  possession, 
sod  subsequently  promised  payment,  held 
that  the  plafaitUf  was  entitled  to  recover 
fer  the  value  on  a  quantum  meruUy  though 
not  fiir  the  price  agreed  on  upon  the  bar- 
gam  completed  on  Sonday.  WiHiajru  v. 
Paul,  6  Bhig.  653.  Where  the  lessee  of 
premises  covenanted  tiiat  he  would  in- 
demnify the  parish  against  all  coats  what- 
soever, for  or  by  reason  of  his  taking  an 
apprentice  or  servant,  who  should  thereby 
gsln  a  settlement,  or  become  chargeable  to 
file  parish ;  the  agreement  was  held  on 
demurrer  to  be  valid.     Waiih  v.  Fuuell^ 

6  Bing.  103.  The  forbearing  to  petition 
against  the  return  of  a  sitting  Member  on 
the  ground  of  bri!)ery,  is  an  illegal  consi- 
deration for  a  promise  to  pay  money.  Cop^ 
potke  V.  Bower^  4  M.  &  W.  361.  Tlie 
agreement,  although  unstamped,  was  ad- 
mitted in  evidence.  In  assompsit  on  an 
agreement  to  pay  a  sum  in  considera- 
tbn  of  the  plaintiff  using  his  influence, 
and  seeurlng  an  appointment  to  the  de- 
feodant ;  plea  {jaiteralia)  that  the  plaintiff 
had  procure  the  appointment  through 
frsudnlent  representation;  it  was  held  that 
the  issue  was  whether  tiie  representation 
was  iklse  to  tiie  knowledge  of  the  plaintiff 
St  the  time.      Jfeely  v.  Lockcy  8  C.  &  P. 


(<f)    UgMre^%  Case,  7   Rep.    10,    cr. 
1  T.  R.  638.     Dong.  690.     Com.  Dig. 
Plbadbb,  c.  51.  Chitty  on  Pleading,  309. 
An  allegation  of  the  actual  performance 
of  a  condition  precedent,  or  of  readiness 
to  perform  a  condition  connusant,  is  not 
•athfied  by  evidence  of  a  dl^harge,  or 
excuse  for  non-perfbnnance  by  the  act  or 
omisrion  of  the  defendant.  lb.    And  see 
the  observations  of  the  Court  in  Heard  v. 
Wadhamj  1  East,  619.  Jones  y,  Berkeley y 
Bong.  659.  Kmfftton  v.  Preston,  cited  lb. 
Jtawson  V.  Johnson^  1  East,  803.    P.  C. 
Berry  v.  Deighton,  K.  B.   Mich.  1887. 
Where,  in  an  action  on  a  breach  of  a  con- 
tract to  convey  on  board  of  plaintiff*s  ship, 
a  boat  not  exceeding  certain  dimensions, 
wUeh  when  tendered  proved  to  be  a  diecked 
boat  wftUn  tiwl  aize,  wMefa  the  pUdaftiff 


veihsed  to  receive  unless  the  defendant 
would  consent  to  remove  the  deck,  as  ob- 
stracting  the  navigation  of  the  ship;  held 
that  evidence  of  its  being  always  usual  to 
take  off  the  deck  of  such  boats  in  stowing 
them,  was  properly  admitted,  and  that  the 
plaintiff  having  declined  to  permit  it,  could 
not  recover  for  breach  of  the  contract. 
Haynes  v.  Mottidayy  7  Bhig.  587. 

(e)  See  1  Bast,  203.  The  question,  what 
will  constitute  a  condition  precedent,  is 
purely  a  consideration  of  law,  arising 
upon  the  inspection  and  construction  of 
the  agreement  itself.  (See  1  Will.  Saund. 
320,  a.)  Since,  however,  the  omission 
to  aver  the  peHbrmance  of  a  condition 
precedent  is  a  ground  of  nonsuit  at  the 
trial,  when  it  appears  that  the  defendant 
has  not  undertaken  or  covenanted  abso* 
lately,  but  only  upon  the  performance  of 
some  condition  by  the  plaintiff,  the  per- 
formance of  which  he  has  not  alleged,  it 
may  be  proper  to  observe,  in  the  first  place, 
that  covenants  and  agreements  are  to  be 
construed  according  to  the  intention  and 
meaning  of  the  parties,  to  be  collected 
from  the  whole  instrument  Porter  v. 
Shephardf  6  T.  R  668.  Hothatn  v.  EaH 
India  Company,  1  T.  R.  645.  CampMl 
V.  JoneSy  6  T.  R.  571.  Morton  v.  Ijunby 
7  T.  R.  ISO.    And  see  above,  note  (d). 

If  a  day  be  appointed  for  the  payment 
of  money,  or  part  of  it,  or  far  doing  any 
other  act,  and  the  day  is  to  happen,  or 
may  happen  before  the  thing  which  is  the 
eonsideration  for  the  payment  of  the  money, 
or  the  doing  of  any  other  thing,  an  action 
may  be  brought  for  the  breach  before  pex^ 
ibrmance,  since  it  appears  that  the  party 
relied  upon  his  remedy,  and  did  not  intend 
to  make  the  performance  a  condition  pre- 
cedent. 1  Will.  Saund.  320,  a.  And 
so  it  is  where  no  time  is  fixed  for  the  per* 
formanee  of  that  which  is  the  considerap 
tion  for  the  payment  of  the  money  or  other 
act.  Ibid. ;  and  see  Campbell  v.  Jones, 
6  T.  R.  672 ;  Thorpe  v.  Thorpe,  1  Salk. 
171;  1  Ld.  Raym.  665;  1  Lut  250; 
12  Mod.  461 ;  1  Vent.  177 ;  Peters  v. 
Opie,  1  Salk.  113;  2  H.  B.  389.  But 
where  the  consideration  is  to  preeede  the 
act  covenanted  for,  it  is  a  condition  pre- 
cedent. Ibid. ;  and  Boon  v.  Byre,  1  H.  B. 
273;  1  Salk.  171;  1  Ld.  Raym.  066; 
12  Mod.  462 ;  1  Lntw.  261 ;  Dyer,  76,  a. 
Where  a  covenant  goes  to  part  only  of  the 
consideration  on  both  sides,  and  a  breach 
of  such  covenant  may  be  paid  for  in  da^^ 
mages,  it  is  an  independent  eoveaant,  and 
an  action  may  be  maintained  for  a  breach 
of  suefa  covenant,  without  averring  per- 
formance.   Boon  V.  JByrOf  1  B*  -B*  273, 
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Cmidttion         To  satisfy  an  aT«nneiit  that  the  plaintiff  was  ready  and  willing-to  transfeiv 

pMoedent.     ^^  requested  the  defendant  to  aecept  stock,  which  he  refused,  the  plaintiff 

must  prove  an  actual  tender  and  refusal ;  or  that  he  waited  at  the  Bank  on 

the  day  appointed  for  the  transfer,  until  the  close  of  the  transfer  books,  the 

latest  moment  when  the  transfer  could  have  been  effected  (f). 

Where  the  plaintiff  alleged,  in  an  action  for  not  completing  the  purchase 
of  certain  shares,  that  he  was  lawfully  entitled  to  so  many  shares,  and  it  ap- 
peared from  the  act  of  parliament  which  created  the  shares  that  no  legal 


B.  a.  Ctunpbell  Y,  Jiffietf  6  T.  R.  570; 
I  Will.  Saand.  310,  b.  Bat  where  the 
mutual  covenants  go  to  the  whole  of  the 
consideration  on  both  sides,  they  are  mu- 
tual conditions,  and  performance  must  be 
averred.  Duke  qf  St,  Albans  v.  Shore, 
1  H.  B.  270.  Large  v.  Chethire,  1  Vent. 
147.  Where  the  two  acts  are  to  be  done 
at  the  iome  time,  they  are  also  mutual  con- 
ditions ;  as,  where  A.  covenants  to  convey 
an  estate  to  jB.  on  the  day  specified,  and 
in  consideration  thereof  B»  covenants  to 
pay  A,  a  sum  of  money  on  the  same  day. 
1  Salk.  112, 113. 171.  Thorpe  v.  Thorpe, 
S  Salk.  623 ;  1  Will.  Saund.  320,  c.  and 
the  cases  there  cited.  Where  upon  an 
arrangement  of  cross  actions  it  was 
agreed,  inter  alia,  that  the  defendant,  the 
attorney  of  one  party,  should  give  his  note 

for 1,  as  a  collateral  security  for  the 

■mount  to  be  paid  to  the  other,  and  that 
the  latter  should  give  up  all  the  effects 
which  he  had  of  the  former  into  the  de> 
fendant's  hands;  which  note  was  given 
immediately  after  the  signing  of  the  agree- 
ment;  it  was  held  that  the  delivery  of  the 
goods  was  not  a  condition  precedent  to  the 
right  to  recover  on  the  note.  Irving  v. 
JKing,  4  C.  &  P.  409.  Where  upon  a  build- 
ing contract,  the  defendant  covenanted  to 
pay  a  further  sum,  provided  the  pavement 
were  laid  and  other  work  completed  before 
a  certain  day,  hnld  that  the  non-compfetion 
of  the  pavement  by  that  time,  although 
occasioned  by  bad  weather,  defeated  the 
right  to  such  further  sum.  Maryon  v. 
Carter,  4  C.  &  P.  205.  By  an  agree- 
ment with  a  foreign  mining  company  the 
plaintiff  was  engaged  as  superintendant 
for  three  years,  at  a  salary  increasing 
yearly,  with  a  proviso  for  a  twelvemonth's 
notice  of  dismissal,  or  a  twelvemonth's 
salary,  and  the  reasonable  expenses  of  his 
return ;  and  if  he  stayed  the  three  years, 
be  should  also  be  entitled  to  all  reasonable 
expenses  of  the  return  to  his  &mily ;  the 
defendant  dismissed  him  before  the  expi- 
ration of  the  second  year,  without  notice, 
or  paying  the  year*s  salary  or  expenses  t 
held  that  he  could  only  recover  such  da- 
mages as  be  would  have  received  if  notice 
had  been  given,  and  not  fur  the  salary 
wMch  would  subsequeotly  have  accrued, 
or  the  expenses  of  the  return  to  his  family. 
Freneh  v.  Broohee,  6  Bing.  354.  Where 
the  defendant  subscribed  and  paid  a  deposit 
Ibr  s  ^  New  Hiatory  of  SaoUand,  by,"  ki^ 


and  the  work  when  delivered  appeared  to 
be  only  a  translation  of  Buchanan's  work, 
wUh  notes  and  continuation  by  J.  H., 
which  the  defendant  had  insisted  upon  the 
plaintiff's  taking  back ;  held  that  the  latter 
could  not  recover  the  price.  Paton  v. 
Jhmean,  3  C.  &  P.  336.  The  plaintiff 
consented  to  a  composition  with  other 
creditors,  but  the  trustees  afterwards  re- 
fused to  allow  him  to  sig^n  the  deed, 
alleging  that  his  claim  was  usurious ;  held 
that  he  wa»  remitted  to  his  original  legal 
rights.  Oarrard  v.  Woolner,  4  C.  &  P. 
47 1 .  B,  agreed  to  supply  W.  with  straw, 
to  be  delivered  at  W.'s  premises  at  the 
rate  of  three  loads  in  a  fortnight,  during  a 
specified  time,  and  W,  agreed  **  to  pay  17. 
^  «.  per  load  for  each  load  of  straw  so  de- 
livered on  his  premises  "  during  the  above 
period.  After  the  straw  had  been  supplied 
for  some  time,  W.  refused  to  pay  for  the 
last  load  delivered,  and  insisted  on  always 
keeping  one  load  in  arrear ;  held,  that  ac- 
cording to  the  true  effect  of  the  agreement,, 
each  load  was  to  be  paid  for  on  delivery ; 
and  that  on  W.'s  refiwal  to  pay  for  them, 
B.  was  not  bonnd  to  send  any  more. 
Withers  v.  Beynoldi,  2  B.  &  Ad.  882, 
Upop  a  stipulation  in  a  charter-party,  that 
if  the  ship  did  not  arrive  at  the  port  of 

loading  on  or  before ,  unless  prevented 

by  stress  of  weather  or  other  unavoidable 
impediment,  the  freighter  should  not  be 
obliged  to  ship  a  cargo;  held,  that  the 
captain  was  only  bound  to  use  ordinary 
diligence,  and  that  if  the  arrival  of  the 
vessel  had  been  delayed  by  impediments 
not  to  be  overcome  without  unusual  exer- 
tion, the  defendant  waa  liable  for  a  breach 
of  the  covenant  to  ship  a  caigo.  Granger 
V.  Dent,  1  Mood,  dc  M.  C.  475.  Where 
the  terms  of  the  contract  of  the  charter- 
party  (dated  June  30)  were,  that  the  vessel 
should  be  ready  ^  forthwith,"  and  not 
being  so  on  the  4th  of  July,  tiie  plaintiA 
renounced  the  contract,  and  sued  the  de- 
fendants for  the  default ;  held,  that  having 
regard  to  the  state  of  the  vessel,  wldch 
was  known  to  both  parties,  the  question 
was,  whether  the  vessel  could,  with  reason- 
able and  proper  diligence,  have  been  got 
ready;  and  if  the  Jury  thought  that  11 
could  not  have  been  reasonably  expected 
to  be  so,  that  the  defendants  were  en- 
titled to  the  verdict  Simpeon  v.  Hendm^ 
eeny  1  Mood,  k,  M.  C.  300. 
(/}  Berdmwmi,  Qregory^b  Bast,  107* 
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title  had  been  Tested  in  him,  it  was  held  to  be  a  ground  of  nonfluit(^).  Where 
a  mere  duty  is  to  be  paid  on  request,  the  bringing  of  the  action  is  a  sufficient 
request ;  but  if  the  defendant  promise  to  pay  a  collateral  sum  on  request, 
an  actual  request  must  be  alleged  and  proved.  As  where  the  defendant 
undertakes  to  pay  lOL  on  request  if  he  does  not  perform  an  award  (A). 

The  genend  count  of  indebitatus  xusumpnt  is  founded  npon  an  implied  pro-   Indebitatu 
miic  to  pay  a  certain  debt  or  duty,  upon  a  consideration,  executed  at  the   ■••'*™P«it 
instance  and  request  of  the  defendant,  or  upon  a  legal  obligation  arising  from 
the  particulscr  circumstances  of  the  case(£).    The  plaintiff  must  prove,  Ist, 
a  consideralion  executed;  2dly,  at  the  request  of  the  defendant.    The    Proof  of 
necessity  of  proving  a  request,  or  that  which  is  equivalent  to  it,  or  is  evidence 
from  which  a  request  may  be  inferred,  follows  from  the  principle  of  law, 
thatnoone  can  constitute  another  person  hisdebtor  without  his  permision ;  and 
consequently  it  is  not  sufficient  that  the  plaintiff  should  have  rendered  ser- 
vices to  the  defendant(Jfc),  without  also  showing  that  the  defendant  assented 
to  the  services,  and  expressly  or  impliedly  agreed  to  remunerate  the  plaintiff 
lor  them.     In  order  to  show  this  it  is  essential,  in  every  declaration  in' 
assumpsit,  which  is  founded  upon  a  past  consideration,  to  allege  it  to  have 
been  done  at  the  special  instance  and  request  of  the  defendant  (/) ;  and,  in 
evidence,  it  is  necessary  in  some  instances  to  prove  an  express  request  by 
the  defendant,  and  in  others,  to  prove  cii'cumstances  from  which  a  previous 
request  may  be  inferred  (m)^ther  in  fact  or  in  law. 

If  the  service  be  not  for  the  benefit  of  the  defendant  himself,  evidence  of 
an  express  previous  request  is  essential,  and  a  subsequent  promise  is  not 
sufficient.  A's  servant  being  arrested,  JB.,  the  friend  of  A.,  bailed  him,  and 
it.  afterwards  undertook  to  indemnify  JB.;  and  it  was  held  that  this  promise 
was  not  binding,  because  the  consideration  was  past ;  but  that  it  would 
have  been  otherwise  had  A,  previously  requested  JB.  to  bail  his  servant (n). 

But  if  the  'defendant  voluntarily  derive  benefit  from  the  service,  that  will   Request 
be  evidence  of  a  previous  request:  as,  where  the  plaintiff  has  paid  a  sum  of  when  pre- 
money  for  the  defendant,  or  bought  goods  for  him  without  his  knowledge 
4>r  consent,  and  he  afterwards  assents  to  the  payment  or  uses  the  goods  (o). 

Where  the  defendant  was  under  a  legal  obligation  to  procure  the  service  to  From  legal 
be  done,  a  subsequent  promise  to  pay  will  be  evidence  of  a  previous  request,  obligation. 
And  therefore,  where  a  pauper  was  suddenly  taken  ill,  and  an  apothecary 
attended  her  without  the  previous  request  of  the  overseers,  and  cured  her, 
and  afterwards  the  overseers  promised  payment,  it  was  holden  to  be  bind- 


{g)  Latham  v.  Barber,  6  T.  R.  67. 

{h)  B.  ir.  P.  151 ;  1  Saund.  33;  1  Str. 
68. 

(0  See  B.  N.  P.  129 ;  Bell  ▼.  Burrouys, 
5  Qeo.  3,  cited  Ibid.  Indebitatus  assitmpsU 
wfll  not  lie  in  any  case  where  debt  would 
Dot  lie;  Ifttrcftf  Ca«e^Salk.2d.  But  it  will 
not  Ue  in  all  eases  where  debt  would  lie ; 
it  is  not  maintainable  on  a  specialty.  But 
it  win  lie  oo  a  foreign  judgment  Plaistow 
Van-'Uxtaif  Doug.  5,  n,  and  on  an  Irish 
jodgoient.  Vattghan y, Blunkett, STannt. 
85,n.  Harris Y. Saunders, A B, SlC.au. 
CroM^ord  V.  Whittal,  Doug.  4,  n. 

(k)  See  Birks  v.  Trippett,  Saund.,  as 
to  tie  distinction  between  a  duty  and  a 
roAitcral  undertaking.  Back  v.  Oicen, 
^T.  B. 


(I)  Lamplugh  v,  Braithvaite,  1  RolL 
Ab.  11.    Bosden  v.  Thin,  Cro.  J.  18  ;    1 
Will.  Saund.  264.  n.(l);  Dyer,272;  Hoh. 
.  106.    Hayes  v.  Warren,  Str.  033. 

(m)  A.  requests  B,  to  endeavour  to 
procure  a  panlon  for  ^1. ;  il^  after  endea- 
vour made,  A.  in  consideration  thereof, 
promises  to  pay  B,  a  certain  sum,  it  b 
a  good  consideration.  1  Roll.  Ab.  11, 
pi.  6. 

(ft)  Dyer,  272,  a-,  1  Roil.  Ab.  11, 
pi.  2)  3. 

(o)  Assumpsit  lias  by  the  owner  of  a 
market  for  stallage,  without  showing  any 
contract  with  the  occupier.  Mayor,  ^ 
qf  Newport  ▼.  Saundert,  3  B.  &  Ad.  411. 

F  3 
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ASSUMPSIT  :    QSNERAL. 


Request —  i^gip)-  But  a  mere  moral  obligation  is  insufficient  Irithont  a  previtnti 
Lc^al  obli-  request  (q),  or  a  subsequent  express  promise  (r),  in  respect  of  a  debt  due  in 
point  of  natural  justice,  but  whicb,  for  technical  reasons  cannot  otherwise  be 
enforced.  A  master  is  not  liable  on  an  implied  amttmprii  to  pay  for  medicid 
attendance  on  his  servant  («).  And  the  overseers  of  a  parish  to  which  a  pau- 
per belongs  are  not  liable,  without  an  express  promise,  to  reimburse  the 
overseers  of  another  parish,  for  medicines  supplied  to  the  pauper  during  his 
casual  residence  there  (0>  Where  the  obligation  is  a  legal  one,  the  parties 
who  ought  to  discharge  it  are  liable,  though  there  be  no  previous  request  or 
subsequent  promise.  Thus  the  overseers  of  a  parish  are  liable,  not  only  in 
respect  of  necessary  medical  attendance  on  a  casual  pauper  accidentally  dis- 
abled within  the  parish,  but  even  for  such  attendance  in  the  pauper's  own 
parish,  to  which  they  have  improperly  removed  the  pauper  (u). 


(p)  Watton  V.  Turner,  B.  N.  P.  129. 
147. 381.  See  also  Wing  v.  MUl^  1  B.  &  A. 
106.  And  where  a  casual  pauper  acci- 
deotally  fractured  his  leg,  aod  was  at* 
tended  by  a  nurgeon  who  attended  the 
parish  poor,  with  the  knowledge  of  the 
overseer  of  the  poor,  who  visited  the 
panper  there,  it  was  held  that  a  request 
by  the  overseer  might  be  presumed. 
Lamb  v.  Bunee,  4  H.  &  S.  275.  An  acci- 
dent having  happened  to  one  of  the  de- 
fendant's children,  who  were  residing  at  a 
distant  place  under  the  care  of  servaDts, 
the  latter  called  in  the  plaintiff,  an  apothe- 
cary, to  attend  ;  held,  that  the  fiither  was 
liable,  although  he  never  knew  of  the 
plaintiff's  attendance,  and  the  accident 
was  owing  to  the  servants*  negligence; 
held  also,  that  he  was  liable  for  attendance 
on  one  of  his  servants,  in  illness  brought 
on  in  consequence  of  the  service,  but  not 
for  illness  occasioned  by  the  servant's  own 
imprudence,  unless  the  master  had  been 
informed  of  it,  and  acquiesced.  Cooper 
V.  Phillipt,  4  C.  &  p.  681.  An  executor 
having  assets  is  liable,  upon  an  implied 
•contract,  to  pay  suitable  funeral  expenses, 
although  ordered  by  a  third  party,  it  not 
appearing  that  they  were  furnished  upon 
liis  credit.  Rogers  v.  Price,  3  Y.  &  J.28. 
And  see  Tugtoell  v.  Hayman,  3  Camp.  C. 
298. 

(q)  See  the  note  3  B.  &  P.  249,  and  the 
cases  there  collected. 

(r)  A  feme  covert  having  an  estate 
settled  to  her  separate  use,  gave  a  bond 
for  repayment,  by  her  executors,  of  money 
advanced  at  her  request,  on  security  of 
that  bond,  to  her  son-in*law;  after  her 
husband's  death,  she  wrote,  promising  that 
her  executors  should  settle  the  bond ;  and 
it  was  held  that  the  executors  wore  bound. 
Lee  V.  Muggeridge,  5  Taunt.  36.  This, 
with  jnany  other  cases,  falls  within  a  very 
general  principle,  that  wherever  a  debt  in 
.point  of  natural  justice  is  due,  but  cannot 
oe  legally  claimed  by  reason  of  the  inter- 
vention of  some  positive  law,  the  consi- 
deration will  support  an  express  promise : 
for  a  party  may  always  waive  a  provision 
for  his  own  benefit.    The  principle,  there* 


fore,  applies  not  only  in  the  above  ease, 
where  the  legal  cUdm  was  impeded  by 
coverture,  but  also  where  it  is  prevented 
by  the  Statute  of  Usury  (  Barnea  v.  Heady f 
2  Taunt  184) ;  or  of  Limitations  <i^e2i)!^ 
V.  Hastingt,  Ld.  Raym.  589;  see  tit* 
Limitations)  ;  or  by  the  defendant's  in- 
£uicy  (Southeritm  v.  WMtloek,  2  Str.  690, 
j*  infra,  tit  Ivfanct)  ;  or  by  an  insolvent 
act  (Af ifcMoto  V.  St,  George,  4Taunt.  613); 
or  by  the  Btatnte  of  Bankruptcy  (Fleming 
V.  Haynei,  1  Stacride's  C.  870 ;  Unbuy  v . 
Weightnum,  5  Esp.  C.  196) ;  or  where  the 
holder  of  a  bill  of  exchange  omits  to  give 
due  notice  of  the  dishonour  to  the  drawee. 
{Lundie  v.  Roherteen,  7  Bast,  281.  Roper 
V.  Alder,  6  East,  10,  n.)  In  such  cases, 
however,  it  is  a  general  essential  that  the 
promise  should  be  distinct  and  unequivocal. 
Per  Lord  Ellenborough,  in  Flenring  v. 
Haynes,  1  Starkie's  C.  370.  A  promise 
made  to  pay  an  old  debt  discharged  by 
an  insolvent  act,  by  instalments,  without 
specifying  the  amount  or  time  of  payment, 
was  held  to  be  insufficient.  Mucklow  v. 
St.  George,  4  Taunt.  613.  And  if  the 
subsequent  promise  be  conditional.  It  is 
incumbent  on  the  plaintiff  to  show  per- 
formance. JBetford  v.  Saunders,  2  H.  R. 
1 16.  By  the  stat  6  Geo.  4,  c.  16,  s.  131 ,  a 
certificated  bankrupt  is  j3ot  liable  on  a  sub* 
sequent  promise,  unless  it  be  in  writing. 
A  subsequent  promise  will  not  revive  a  void 
security.  Cockskott  v.  Bennett,  2  T.  R. 
763. 

(i)  Wennall  v.  Adney^  3  B.  &  P.  247. 
But  see  Newby  v.  Wiltshire,  2  Esp.  C. 
739 ;  Searman  v.  Castel,  I  Esp.  €.  270. 

(0  In  Atkins  v.  Banwell,  1  East,  505, 
a  pauper  residing  in  the  jMuish  A.  was 
relieved  there,  and  supplied  with  medi- 
cines by  the  parish  officers,  and  it  was 
held  that  the  officers  of  the  parish  B.,  to 
which  the  pauper  belonged,  were  not 
bound  to  repay  the  money  so  expended. 
And  see  Tornlinson  v.  Bentall,  5  B.  &  C 
738.    Gent  v.  Tompkins,  5  B.  &  C.  746. 

(u)  Tornlinson  v.  Bentall,  5  B.  &€.  788. 
Note,  that  after  the  removal,  one  of  the 
defendants  sent  for  the  surgeon,  who  re- 
sided in  the  pauper's  own  parish,  in  order 
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Where  goods  sre  supplied  to  a  feme  covert  living  apart  from  her  husband,  Request- 
without  any  fault  of  her  own,  suitable  to  her  rank  in  life(x) ;  or  where  the  ^^^  <>^^- 
plaintiff,  to  save  himself^  pays  money  for  the  defendant,  which  the  latter  was  ^ 
in  law  bound  to  pay  (y),  ^<>  evidence  of  a  previous  request  or  subsequent  pro- 
mise in  necessary  {z)*    So  in  many  instances,  where  the  defendant  has  com- 
mitted a  tart  with  respect  to  the  property  of  the  plaintiff,  the  latter  may 
wahe  the  tortj  and  bring  his  action  for  goods  sold  and  delivered,  or  for  use 
and  occupation,  according  to  the  circumstances  of  the  case  (a).    In  thecye 
easee  no  evidence,  either  of  a  previous  request  or  subsequent  promise,  is 
accessary ;  for  as  soon  as,  in  point  of  law,  a  debt  certain  is  due  from  the 
defendant  to  the  plaintiff,  the  law  infers  a  promise  on  his  part  to  pay  it } 
whereas^  in  the  other  cases,  either  a  previous  request,  or  subsequent  pro- 
aiise,  ot  some  evidence  of  assent,  is  essential  to  constitute  a  perfect  legal 
daty. 

When  the  terms  of  a  special  agreement  have  been  performed  so  as  to  leave  Proof  by 
a  more  simple  debt  or  duty  between  the  parties,  the  plaintiff  may  give  the  !^!^  ^  ^ 
circumstances  in  evidencOi  and  recover  imder  a  general  count  of  mdebUatus 
OMma^mHb).  But  in  such  ease  if  it  appear  that  the  work  has  been  done 
under  a  written  agreement,  the  plaintiff  must  produce  and  prove  it,  or  he 
will  be  nonsuited ;  so  if  he  produce  it  and  it  cannot  be  received  in  evidence 
for  want  of  a  proper  stamp  (c). 

If  goods  are  to  be  paid  for  at  a  specified  time,  an  indebUatut  amunnpdt  will 
lie  when  the  time  has  expired  (cQ.  If  goods  are  to  be  paid  for  by  a  bill  at 
two  months,  although  the  acceptance  of  the  bill  be  refused,  the  action  of 
wndMUUuB  as$umprit  cannot  be  brought  until  the  expiration  of  the  time  of 
credit,  and  then  the  action  will  lie  (/}.  If  a  bill  be  given  in  payment  for 
goods,  and  there  be  no  agreement  as  to  time,  and  the  bill  turn  out  to  be 
worthless,  an  action  may  be  commenced  immediately  {g).    And  it  is  suf* 


that  he  might  attend  the  pauper;  bat  the 
Court  aeem  to  have  decided  the  case 
vhtrily  on  the  ground  of  legal  obligation. 
See  J2.  Y.  Iiihab.  qf  St.  JameMy  Bury  St. 
JSdmundSj  10  East,  25.  In  the  case  of 
Gent  V.  Tompkins,  5  B.  &  C.  746,  the 
paaper  bdng  settled  in  N.,  met  with  an 
aeddent  in  W.,  and  was  attended  by  a 
surgeon  of  IT. :  the  defendant,  who  was 
the  overseer  of  3r.,  alter  a  fortnight's  at> 
tendance,  called  and  desired  of  the  surgeon 
(the  plaintiff;  that  the  panper  might  con- 
tome  to  receive  every  attention,  saying 
tibat  he  (the  defendant)  would  see  the 
plaintiff  paid.  Hie  Coart  were  of  opinion 
that  the  overseers  of  W.,  where  the  pauper 
met  with  the  accident,  and  not  those  of 
j^.,  to  which  tiie  pauper  belonged,  were 
liable  in  the  flnt  instance,  but  expressed 
a  doubt  whether  the  defendant  might  not 
be  liaUe  if,  in  consequence  of  his  promise, 
tile  plaintiff  continued  to  attend,  and 
thought  that  this  point  ought  to  have  been 
left  to  the  Jury;  and  on  that  ground 
graatad  a  new  trial 

(«)  JeiMnt  V.  Tucker,  1  H.  B.  90.  So 
Ibr  the  Amend  expenses  of  the  wife.  Ibid, 
teas,  wheie  she  leaves  the  house  of  her 
hasbaad  wHiwut  necessity.    Horwood  ▼. 

(y)  Vide  tf|/r«,  M. 


(z)  Q^,  Whether  in  the  former  case 
the  wife,  and  in  the  latter  the  plaintiff, 
may  not  be  considered  to  be  the  agents 
of  the  defendant  ? 

(a)  Vide  infra,  83. 

(6)  Gordon  v.  Martin,  Fitzg.  803. 
B.  N.  P.  138;  Gilb.  Law  of  Evid.  191 : 
TrI.  per  Pais,  399  ;  Style,  461.  But  an 
indebitatus  assumpsit  does  not  lie  on  a 
collateral  undertaking.  Mines  v.  Scui^ 
thorp.  Camp.  C.  S15,  such  as  in  guarantee. 

(c)  See  Brewer  v.  Palmer,  3  Esp.  C. 
213,  eor.  Ld.  Eldon.  J^ery  v.  Walton^ 
1  Starkie's  C.  267 ;  supra,  5^. 

{d)  Mussen  v.  Price,  4  East,  147. 
Where  the  time  of  delivery  is  specified, 
the  phdntiff  having  delivered  part  of  tlie 
goods  before  the  time,  cannot  recover  the 
price  of  such  part  before  the  expiration  of 
the  time ;  for  the  contract  is  entire,  and 
cannot  be  split  Waddington  v.  Oliver, 
a  N.  R.  61. 

(e)  Dutton  v.  Solomonson,  3  B.  ft  P. 
682. 

(/)  Mussen  v.  Price,  4  East,  76. 147. 
Brooke  v.  White,  1  N.  B,  380.  Lord 
Alvanloy's  dictum,  3  B.  &  P.  682,  contra. 
See  tit.  Goods  sold  and  delitbbed. 

(g)  Stedman  v.  Oooch,  1  Esp.  6.  Pud^ 

ford  V.  Maxwell,  6  T.  R.  52.     Owenscn 

V.  Morse,  7  T.  R.  64.    A  debtor  is  not  dls- 
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ficient)  if,  from  the  memorandum,  it  appear  that  the  bi]l  was  filed  after  the 
time  when  the  credit  epired  (h). 

If  the  plaintiff  declare  upon  a  apecial  contract,  as  well  as  upon  the  general 
count,  and  fail  in  his  proof  upon  the  special  count,  but  yet  establish  a  spe- 
cial contract,  the  terms  of  which  have  been  performed,  he  will  still  be 
entitled  to  recover  on  the  general  count,  provided  he  would  have  been  en* 
titled  to  recover  on  that  count  if  no  special  agreement  had  been  laid  in  the 
declaration  (t).  If  he  declare  upon  a  special  agreement,  and  prove  a  special 
agreement  which  varies  from  that  laid,  and  which  still  remains  in  force,  the 
special  performance  or  rescinding  of  the  agreement  not  having  raised  asimple 
debt  or  duty,  he  cannot  recover ;  for  he  cannot  recover  on  the  special  count, 
on  account  of  the  variance ;  nor  on  the  general  count,  since  the  terms  of  the 
special  agreement  have  not  been  rescinded,  or  reduced  by  performance  to  a 
mere  duty.  In  Cooke  v.  Mumtone  (ik),  the  plaintiff  declared  for  not  deliveriog 
thirty-five  chaldrons  of  soU  or  breeze,  according  to  a  special  contract.  It  was 
proved  that  the  contract  was  for  the  delivery  of  thirty-five  chaldrons  of  soil 
(only),  and  that  the  plaintiff  had  paid  2  /.  5«.,  as  earnest,  and  that  it  had  not 
been  delivered  on  account  of  a  dispute  between  the  parties  as  to  the  wharf 
from  whence  the  soil  should  be  loaded ;  and  it  was  held  that  the  plaintiff 
could  not  recover  on  the  special  count,  on  account  of  the  variance,  aoil  and 
breeze  being  distinct  things;  nor  upon  the  count  for  money  had  and  received, 
since  the  contract  had  never  been  rescinded  (J), 

Where  the  plaintiff  proves  a  special  agreement  and  work  done,  but  not 
pursuant  to  such  agreement,  it  is  said  that  he  shall  recover  upon  the  quantum 
meruit ;  for  otherwise  he  would  not  be  able  to  recover  at  all  (m).  As  if,  on  a 
quantum  meruit  for  work  and  labour,  the  plaintiff  should  prove  that  he  had 
built  a  house  for  the  defendant,  though  the  defendant  should  prove  that  there 
was  a  special  agreement  about  the  building  of  it,  viz.  that  it  should  be  built 
at  such  a  time  and  in  such  a  manner,  and  that  the  plaintiff  had  not  per- 
formed the  agreement,  yet  the  plaintiff  would  recover  on  the  quantum  meruii, 
although  such  proof  on  the  part  of  the  defendant  might  be  proper  to  lessen 
the  quantum  of  damages  (n). 


charged  by  giving  an  unproductive  cheque, 
though  he  has  previously  tendered  cash. 
Everett  v.  CoUini,  3  Camp.  C.  505. 
Though  the  cheque  was  given  by  an  agent 
of  the  buyer,  who  was  at  the  time  indebted 
to  his  principal  in  a  larger  amount.    lb. 

(h)  Stoancott  v.  Wettgarthy  4  Bast,  75. 
Vld.  if\fra,  tit.  Time. 

(t)  B.  C.  P.  139.  HarrU  v.  Oke, 
Winch.  Sumrn.  Ass.  1759.  In  Bailer's 
C.  P.  139,  it  is  laid  down,  that  if  a  man 
declare  upon  a  special  agreement,  and 
likewise  upon  a  quantum  meruit,  and  upon 
the  trial  prove  a  special  agreement,  but 
different  from  what  is  laid,  he  cannot  re- 
cover on  either  count;  not  on  the  first, 
because  of  the  variance ;  nor  on  the  second, 
because  there  was  a  special  agreement; 
but  in  a  subsequent  part  of  the  same  para- 
graph it  is  intimated  that  the  plaintiff 
ought  to  have  been  suffered  to  recover  on 
the  indebitatus  attumpmt  count,  provided 
the  terms  of  the  special  agreement  had 
been  performed. 

(A)  1  i>r.R.3ol. 


(0  See  tit.  Monet  had  and  aa- 
CEiVED,  for  the  different  cases  in  which 
a  contract  is  to  be  considered  as  rescinded. 
See  also  Towert  v.  Barret,  1  T.  R.  133. 
Weston  V.  Downet,  Doug.  23.  Power  v. 
Wellt,  Cowp,  818.  Giles  v.  Sduxtrds,  7 
T.  R.  181.  Hunt  v.  Silk,  5  East,  448. 
Payn^  v.  Baeomb,  Doug.  628. 

(m)  B.  N.  P.  139.  Mr.  KecVs  Case  at 
Oxon.  1744.  But  in  such  case  it  should 
be  shown  that  the  defendant  has  voluntas 
rUy  derived  some  benefit  from  the  work, 
for  otherwise  he  would  be  made  to  pay  for 
work  which  he  never  contracted  for,  and 
against  his  assent.  See  Ellis  v.  Htanlinf 
3  Taunt.  55. 

(n)  It  seems,  however,  to  be  clear,  that 
the  plaintiff  is  not  entitled  to  recover  on 
the  quantum  meruit  or  quantum  valebant, 
where  a  specific  sum  or  price  has  been 
agreed  on.  2  Will.  Saund.  122,  n.  2.  And 
as  he  may  recover  on  the  general  indebi- 
tatus  assumpsit  as  much  as  the  work  is 
worth,  kc.  the  qtumtum  meruit  and  vale- 
bant  counts  are  unnecessary. 
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Where  the  plaintiff;  under  ^,  special  agreement,  has  executed  tlie  work  Indebltatos 
improperly,  since  he  has  not  done  that  which  he  engaged  to  do,  and  which  is  ^^^^  * 
the  consideration  of  the  plaintiff's  promise  to  pay,  it  seems  to  be  now  settled  {o)  gpeeial  oo»- 
that  the  plaintiff  must  recover,  if  at  all,  upon  the  quantum  meruit,  and  that  tract, 
he  cannot  recoTer  more  than  the  value  of  the  work  and  materials  to  the 
defendant  (p).    And  where  the  plaintiff  has  executed  his  work  so  ill  that  the 
defendant  has  derived  no  benefit  from  it,  or  none  which  exceeds  in  value  the 
mm  which  he  has  paid,  the  plaintiff  is  not  entitled  to  recover  at  all  (9),  even 
for  the  labour  and  materials. 

Where  a  builder  undertook  a  work  of  specified  dimensions,  and  deviated 
from  the  specification,  it  was  held  that  he  could  not  recover  on  a  quantum 
menat  for  work  and  labour  and  materials  (r).  Where  a  special  contract  has 
been  entered  into  for  the  performance  of  a  work,  according  to  a  specification, 
and  deyialions  are  made  by  mutual  consent,  the  plaintiff  is  entitled  to  recover 
according  to  the  terms  of  the  contract  and  specification,  as  far  as  they  are 
applicable,  and  upon  a  quantum  meruit  as  to  the  rest  («).  A  lessor  contracted 
to  pay  his  tenant,  at  a  valuation,  for  certain  erections,  pursuant  to  a  plan  to 
be  agreed  upon,  provided  they  were  completed  in  two  months;  no  plan  was 
agreed  upon,  and  the  lessee  proceeded,  after  condition  broken,  with  the  ' 
assent  of  the  lessor ;  and  it  was  held,  that  the  lessee  might  recover,  as  for 
▼ork  and  labour,  upon  an  implied  promise,  arising  out  of  so  many  of  the  facts 
as  were  applicable  to  the  new  agreement  (^).  Upon  an  indebitatus  assumpsit 
for  board,  schooling  and  clothes,  with  a  count  on  a  quantum  meruit,  stating, 
that,  in  consideration  that  the  plaintiff  had  taken  /.  TT.  as  a  scholar  into  an 
academy  kept  by  him,  and  that  he  had  left  it  without  giving  due  notice,  the 
defendant  promised  to  pay  so  much  as  the  plaintiff  reasonably  deserved  to 
have,  it  was  held  that  the  plaintiff  was  entitled  to  recover  for  one  quarter 
beyond  the  time  when  J.  W.  left ;  a  quarter's  notice  not  having  been  given, 
according  to  the  original  terms  of  the  contract  (u). 

The  plaintiff,  in  this  form  of  action,  may  recover  in  respect  of  any  number  Variance, 
of  different  claims  included  in  the  same  count,  provided  it  be  applicable  to 
them.    Thus,  under  a  count  alleging  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  1,000  L  for  work  and  labour,  goods  sold  and  delivered, 

money  had  and  received,  &c.,  the  plaintiff  may  recover  in  respect  of  any 

nmnber  of  denutnds  proved  within  the  different  descriptions  (x).    Under  the 

same  count  he  may  recover  money  due  from  the  defendant  solely,  and 

money  due  from  him  as  surviving  partner  (y). 


(0)  BaHen  v.  Butter,  7  East,  470.  It 
bad  before  been  held  that  the  remedy  of 
the  defendant  was  by  a  cross-action,  and 
bad  been  lo  mled  by  Bnller,  J.  in  Brown 
T.  Baxis,  Tannton  Lent  Ass.  1794,  where 
tbe  phdntiff  had  bnilt  a  booth  for  the  de- 
fendant on  a  race-eonrse  ao  ill  that  it  fell 
down,  and  the  defendant  had  paid  part  of 
tbe  sum  agreed  for. 

(p)  Bat  iriicre  this  defence  is  intended 
to  be  aet  up,  the  defendant  onght  to  give 
the  pUntiff  notice  to  that  effect  Batten 
T.3iitter,17East,479. 

(q)  Basten  v.  Butter,  7  East,  473.  JSttU 
v.flamlM,3  Taunt.  62;  vid.  iriflra,  Work 
AxnLanonB* 


(r)  JSUis  v.  Bamlin,  3  Taunt.  62. 

(«)  Robstm  v.  CMIfrey,  1  Starkie's  C. 
276.   Pepper  v.  Burland,  Peake's  C.  103. 

(t)  Bum  v.  Miller,  4  Taunt.  746. 

(u)  Bardley  v.  Price,  2  N.  R.  333. 
And  see  Oandall  v.  Pontigny,  1  Starkie's 
C.  108.  Tfie  JJHcan  Company  t.  Lang' 
don,  16  Yin.  Ab.  tit.  Master  and  Servant, 
G.  Pl.  6,  Ch.  Pr.  221.  And  Miles  v. 
Solebay,  2  Mod.  242. 

(x)  water  V.  Timl,  2  Sannd.  121. 

(y)  lb.  and  Richards  v.  Heather,  I  B. 
&A.20. 
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3toicy 


Payment  of 


In  order  to  sustain  the  eount  for  wumeypaid^  laid  out  and  expended  for  the 
use  of  another,  the  plaintiff  must  prove, 

FUrtt*    The  payment  of  the  money. 

Secondly.    At  the  request  of  the  defendant,  either  express  or  implied  (c). 

The  plaintiff  must  show  an  actual  payment  of  money,  or  its  equivalent, 
the  money.  ^^  j^^,^  giving  a  iecurUy  for  the  payment  is  not  sufficient.  A  surety  for 
the  defendant,  who  had  been  discharged  under  an  insolvent  debtors'  Act, 
was  obliged  to  give  a  bond  and  warrant  of  attorney  as  a  new  security  for  the 
debt;  and  it  was  held  that  he  could  not  hold  the  defendant  to  bail  as  for 
money  paid  to  his  use  (a). 

So,  where  one  of  several  joint  makers  of  a  bill  gave  the  holder  a  bond,  and 
then  sued  the  rest  for  contribution,  in  an  action  for  money  paid,  it  was  held 
that  the  action  was  not  maintainable,  no  money  having  in  fact  been  paid  {b). 
And  it  has  been  held  that  the  receipt  of  stock  cannot  be  considered  as  the 
receipt  of  money,  either  upon  an  agreement  to  pay  a  per-centage  on  the 
receipt  of  money  (c),  or  in  an  action  for  money  had  and  received  {d). 


(z)  Vide  tuprOf  09.  Where  the  plain* 
tiff,  a  sheriff's  officer,  had  been  obliged  to 
pay  the  debt  and  costs  on  an  attachment 
against  the  sheriff  for  not  patting  io  bail 
above,  and  the  defendant,  both  bdbre  and 
after  the  sheriff  had  been  fixed,  had  re- 
peatedly promised  to  indemnify  the  plain- 
tiff, and  repay  him  the  moa^  expended ; 
held,  that  to  the  extent  of  the  debt  it  was 
money  paid  to  the  defendant's  use.  White 
y;  Leroux,  1  M.  &  M.  347.  The  defendant 
rsoeived  from  IT.,  as  a  seeurity  for  goods 
sold,  a  bill  accepted  without  consideration 
by  the  plaintiff;  H,  afterwards  paid  for 
the  goods,  and  required  the  bill  to  be  de- 
livered back,  whicli  the  defendant  refosed 
to  do,  and  afterwards  indorsed  it  over  to  a 
third  person,  who  sued  and  recovered  the 
amount  from  the  plaintiff;  held,  that  the 
plaintiff  was  entitled  to  recover  the  amount 
from  the  defendant  as  for  so  much  money 
paid  for  his  benefit,  but  not  for  the  costs 
of  the  action,  which  he  ought  not  to  have 
defended.  Bleaden  v.  Charlet^  7  Bing. 
S46.  After  an  agreement  by  the  inhabit- 
ants in  vestry  to  prosecute  a  party  f^t 
encroachments,  a  committee  had  been 
formed,  who  retained  an  attorney,  and  a 
judgment  was  obtained ;  the  attorney  hav- 
ing recovered  the  amount  of  his  bill,  and 
with  costs  of  the  action,  against  the  plain- 
tiff, one  of  the  committee,  it  was  held  that 
he  might  recover  contribution  from  the 
others  as  for  money  paid.  Holmu  v.  WiHr 
liamson,  6  H.  &  S.  158.  Goods  were  con- 
signed fVom  India  to  London,  the  biU  of 
lading  expressed  the  freight  to  have  been 
paid,  the  consignee  indorsed  the  bill  of 
lading  for  value,  after  vriiich  it  was  found, 
tliat,  through  the  default  of  the  shipper, 
the  freight  had  not  been  paid;  held,  that 
the  shipowners  eonld  not  detain  the  goods 
until  payment  of  the  freight  from  the  as- 
signees of  the  bin  of  lading,  and  that  the 
brokers  of  the  latter,  paying  the  freight  in 


order  to  obtain  the  goods,  after  instructions 
from  their  employers  not  to  pay  the  fireight, 
it  having  been  paid  in  India,  as  they  sup- 
posed, paid  it  in  their  own  verong,  and 
could  not  recover  it  as  money  paid  for 
their  principals.  Howard  v.  xiicktr,  I 
B.  &  Ad.  712.  One  who  has  been  obliged 
to  pay  a  Joint  debt,  cannot  recover  a  pro- 
portion from  the  rest  of  the  abaro  of  one 
jointly  liable  who  has  become  insolvent 
Uroum  V.  Lee,  6  B.  &  G.  689. 
(«)  Taylor  V.  Higgim,  S  East,  169. 

fb)  Maxwell  v.  Jamuonj  9  B.  &  A.  51. 
e)  Jones  v  Brindley,  1  East,  1. 
{d)  Nightingale  v.  Devimiei,  5  Burr. 
8589.  The  cases  of  Taylor  v.  Higginh 
and  Maxtoell  v.  Jameton,  seem  to  overrrule 
that  of  Barclay  v.  Gooch,  2  Esp.  C.  271 ; 
where  the  plaintiA  having  become  sare- 
ties  for  the  defendant,  and  having  been 
called  upon  after  his  bankruptcy  to  pay 
the  money,  gave  their  promissory  note  for 
the  amount ;  and  Lord  Kenyon  held,  that 
as  the  club  had  consented  to  take  the  note 
as  money  in  payment,  it  was  to  be  so 
considered  for  the  purpose  of  the  action, 
and  the  plaintiff  had  a  verdict,  aad  »  new 
trial  was  refused.  In  Itrael  v.  Bouglai, 
1  H.  B.  239,  the  defendants  being  indebted 
to  Delvale^,  who  was  indebted  to  the 
plaintiff,  Delvale^  gave  an  order  to  the 
plaintiff,  on  the  defendant's  rt>%oiriiig  them 
to  pay  what  was  due  to  him  to  the  plaintiff, 
and  they  accepted  the  order,  bnt  on  Del* 
valee's  becoming  bankrupt,  x«fased  to  pay 
the  amount ;  and  the  Court  of  Common 
Pleas  (Wilson,  J.  dmmHemU)  held,  that 
the  defendants  were  to  be  considered  as 
having  received  so  much  money  as  they 
owed  Delvale^  to  the  use  of  tilie  plaintiff* 
lAwrence,  J.  hi  the  case  of  Taykr  v. 
Higgint,  said,  that  the  case  of  jirael  v. 
BougUu  had  been  afterwards  disapproved 
of  upon  tiiat  point,  and  that  he  had  a  note 
.  of  the  case,  which  differed  maSerhdly  fron 


asscmpsit:  monbt  paid. 


75 


The  damages  to  be  recovered  are  measured  by  the  sum  which  the  plaintiff  Payment  of 
has  actually  at  the  express  or  the  implied  request  of  the  defendant  Where  ^^  money, 
the  payment  has  beea  compulsory,  the  plaintiff  cannot  recoyer  more  than  he 
was  under  the  necessity  of  paying ;  and  therefore  although  bail  abore  may 
recover  f^m  their  principal  any  sum  which  they  have  fairly  expended  in 
endeavouring  to  take  him,  they  cannot  recover  the  costs  whidi  have  been 
occasioned  by  unadvisedly  resisting  tbe  payment  of  those  expenses  (e). 

Secondly.  At  the  defendanfs  request, — Where  there  is  no  reqttesty  either  Bequest, 
express  or  implied,  the  action  cannot  be  maintained  (f),  and  therefore  it 
cannot  be  maintained  where  the  money  has  been  paid  against  the  express 
direction  of  the  party  for  whose  use  it  is  supposed  to  have  been  paid.  Where 
two  parishes  had  long  been  united,  and  paid  a  joint  sexton,  and  afterwards 
one  claimed  a  right  of  electing  a  separate  sexton,  it  was  held  that  the  other 
parish  could  not,  after  notice,  recover  a  moiety  of  the  sum  paid  as  the  sexton's 
salary,  as  money  paid  to  the  use  of  the  seceding  parish  (g).  So  where  the 
holder  of  stock  authorized  his  broker  to  contract  for  the  transfer  of  it, 
upon  the  opening  of  the  stock  which  was  then  shut,  and  the  broker  sold 
without  disclosing  the  name  of  his  principal^  and  the  stock  rising  in  value, 
the  principal  refiised  to  transfer,  alleging  that  the  broker  had  sold  the  stock 
at  a  lower  rate  than  he  was  authorized  to  do,  and  the  broker  paid  the  defi- 
ciency to  the  purchaser ;  it  was  held  that  since  he  had  paid  the  money  with- 
out the  consent  of  the  principal,  and  could  not  be  considered  as  a  guarantee 
for  his  principal,  he  could  not  recover  for  money  paid  to  the  use  of  the 

principal  (&)• 

The  request  may  be  implied  firom  the  special  cireomstanees.  The  action 
lies  gainst  a  shipowner  for  money  supplied  to  the  captain,  either  in  a 
foreign  or  English  port,  for  necessary  repairs,  provided  it  be  expressly 
borrowed  for  that  purpose  (i)  and  be  so  applied.  A  request  is  never  implied 
when  a  party  is  compelled  to  pay  money  through  his  own  neglect,  or  breach 

ofduty(*). 

The  defendant's  assent  is  implied  (Z)  in  all  cases  where  the  plaintiff  is  com-  Assent 
peDed  to  pay  the  debt  of  another  through  his  default  (m)  ;  as  where  a  surety  ^^'' 
is  compelled  to  pay  money  on  the  default  of  his  principal.    The  plaintiff  in  *""  ^' 
such  case  must  prove  the  execution  of  the  bond,  or  other  instrument,  by 
which  he  became  the  surety  for  the  defendant,  and  that  he  became  so  at 
the  request  of  the  defendant,  or  that  he  absented  to  it ;  and  that  he  wm 
eaUed  upon  to  pay  the  money,  and  gave  the  defendant  notice  to  pay  it. 


lint  dted.  Wilsen,  J.  althongb  he  differed 
from  the  f«tt  of  the  conrt  in  their  opinion, 
that  this  was  money  had  and  received,  was 
of  optnion  tihat  tUs  was  evidence  under  the 
count,  upon  an  aeoount  ttated.  And  see 
Wads  V.  TTttem,  1  Bast,  196;  8uHee§  v. 
Hvhbardj  4  Bsp.  C.  203;  and  i^fra,  70. 

(«)  Fiiher  v.  FcUlowt,  5  Esp.  171. 

(/)  Alexander  v.  Vane,  1  M  &  W.  711. 

(^  Stoket  V.  LeufU,  1  T.  B.  30. 

(A)  Child  V.  lfor/<y,  8  T.  B.  610.  So 
if  tbe  vendor  ef  stock  io  be  transferred  on 
a  certain  day  make  defiiult,  the  vendee 
pnrdiasing  the  amonat  with  Us  own  money 
Qumot  TMover  the  price  as  money  paid. 
UghtfcGt  V.  Creerf; «  Tannt.  ftiS. 


(i)  Thocher  v.  Moatet^  1  Mo.  &  R.  79. 
Mobifuon  v.  Z^/Z,  7  Price,  392.  Racher 
V.  Buiker,  I  &tarkie's  C.  27.  Palnwr  v. 
Qwiekj  2  Starkie's  C.  428. 

{k)  PUeher  v.  Bail^  8  East,  171. 
Copp  V.  Tcpham,  6  East,  302. 

(2)  The  defendant  is  not  liable  hi  this 
form  of  action,  unless  he  be  primarily  liable 
or  the  liabllit\  be  incvred  at  his  eiqiress 
request.  An  agreement  with  the  plaintiff 
to  pay  money  to  a  third  party  is  not  suffl* 
eient.  i%ienoer  v.  Pon^,  3  Ad.  &  £U.  331. 
Lubbock  w.  Tribe,  3  M.  &  W.  607. 
(«i)  MxtUly,  Partridffe^ST.  R.  310;  Dauh 
ion  V.  Linton,  6  B.  &  Ad.  621.  The  phiin- 
tiff  need  not  declare  specially.  Vander' 
keifd^  V.  PaibtL,  3  Wils.  628.  BaU  may 
recover  sudi  sums  as  they  liave  bsea  neccs* 
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Money  paid 
1^  com* 
polBlon. 


Notice  to  the  party  for  whom  the  indemnity  is  given  is  not  necessary 
preyiously  to  defending  an  action  on  a  guarantee ;  but  if  be  refuse  after 
notice  to  defend  the  action^  he  is  estopped  from  saying  that  the  plaintiff 
was  not  bound  to  pay  the  money  (n). 

Where  there  are  two  sureties,  each  of  whom  has  been  obliged  to  pay  part 
of  the  debt,  separate  actions  should  be  brought  (o),  unless  the  payment  has 
been  made  out  of  a  joint  fund  (p).  Where  several  are  sureties  for  another, 
and  one  of  them  is  compelled  to  pay  the  whole  debt,  he  may  by  separate 
actions  compel  the  others  to  contribute  their  proportions  towards  his 
loss  (g). 

The  defendant  as  principal,  and  the  plaintiff  as  his  surety,  made  a  joint  and 
several  promissory  note ;  the  holder  gave  time  to  the  defendant,  JL,  a  stranger, 
subscribing  his  name  by  way  of  additional  security ;  the  plaintiff  having 
paid  the  money,  is  entitled  to  recover  the  amount  as  money  paid ;  the  pay- 
ment was  not  voluntary  and  the  subscription  did  not  annul  his  original 
liability  (r). 

Where  one  who  has  been  bail  sues  another  who  was  bail  with  him,  he  must 
prore  the  judgment  as  well  as  the  execution  (s). 

Where  a  verdict  has  been  obtained  against  several  in  an  action  of  as- 
sumpsit, and  the  damages  have  been  levied  upon  one,  he  may  maintain 
actions  against  the  rest  for  money  paid  to  their  use  (^),  and  the  record  will 


sarily  and  fidrly  obliged  to  expend ;  as  in 
sending  after  and  securing  their  principal 
after  he  has  absconded,  in  order  to  sur- 
render him.    Fiiher  y,  Fallowi,  5  Esp.  C. 
671.    In  the  case  of  Exall  v.  Partiidgef 
above  referred  to,  it.  B.  C  being  joint  les- 
sees of  premises,  and  B.  and  C  having  as- 
sigfued  their  interest  to  A»,  the  plaintiff, 
with  notice  of  the  fieusts,  placed  his  car- 
riage on  the  premises  where  A.  carried  on 
business  as  a  coach  builder,  to  be  repaired; 
the  carriage  was  seized  as  a  distress  for 
rent,  and  tiie  plaintiff  having  paid  rent  in 
the  name  of  the  three  to  redeem  his  goods, 
it  was  held  that  all  three  were  liable  on  an 
implied  promise.    Note,  that  if  the  car- 
riage had  been  sold,  and  the  money  paid 
over  to  the  landlord,  the  plaintiff  could  not 
have  maintained  his  form  of  action,  for  then 
this  money  would  not  have  been  paid  by 
him.    Moore  v.  Pyckej  11  East,  52.    The 
law  will  not  sanction  a  promise  of  repay- 
ment where  the  necessity  for  payment  has 
been  occasioned  by  the  default  or  failure 
of  the  party  who  has  so  paid  it ;  as  where 
an  auctioneer,  fbr  want  of  taking  proper 
precautions  in  putting  up  an  estate  for 
sale  has  been  compelled  to  pay  the  auction- 
duty.      Copp  V.  Tophanty  6  Bast,  392. 
But  a  bailiff  who  seizes  and  sells  the 
goods  of  a  bankrupt  after  an  act  of  bank- 
ruptcy has  been  committed,  may  after  a 
recovery  against  himself  and  the  execu' 
tion  creditor,  in  an  action  of  trover  by  the 
assignees,  recover  from  the  creditor  the 
amount  as  paid  under  mistake,  though  he 
cannot  sue  him  upon  an  implied  engage- 
ment to  indemnify  him.     2  Camp.  452. 
So  there  is  no  implied  tutumpnt  on  the 
part  of  a  sheriff  to  indemnify  an  auc- 


tioneer employed  by  the  ther\ff*f  bailiff 
to  sell  goods  under  a  JL  fa,  Farebrother 
V.  AmUyf  1  Camp.  343.  Where  a  person 
has  been  induced  ifcnorantly  to  commit  an 
illegal  act,  an  express  promise  of  indem- 
nity is  valid.  Fletcher  v.  Hareottf  Hutt 
55.  Secus  where  the  party  indemnified 
had  notice,  or  may  from  the  nature  of  his 
office,  be  presumed  to  have  known,  that 
the  act  was  illegal.  Martin  v.  BlUhman^ 
Yelv.  197.  But  it  seems  that  where  one 
person  at  the  request  of  another  igoorantly 
commits  a  trespass,  he  is  entitled  to  a  re- 
medy in  doing  that  which  is  apparently 
legal.  An  executor  who  has  paid  legacy 
duties  in  full,  and  afterwards  paid  the 
legacy  duty,  may  recover  from  a  legatee. 
Fotter  V.  Ley,  2  Bing .  N.  C.  269. 

(n)  Jhiffield  v.  Scott,  3  T.  R.  374. 
Smith  V.  Compton,  3  B.  &  Ad.  408. 

(o)  Beard  v.  Bouleotf  3  B.  ft  P.  835. 

Ip)  Ofbome  v.  Harper,  5  East,  225 ;  as 
where  the  two  sureties  jointly  borrowed 
the  money  which  they  paid,  and  g^ve  a 
joint  note  for  It. 

iq)  Cmoell  v.  EdwardM,  2  B.  ft  P. 
268.  Seeue,  where  the  surety  who  has 
paid  induced  the  co-surety  to  Join,  and 
has  taken  a  bill  of  sale  from  the  principal 
for  his  own  security.  Tharner  v.  Davis, 
2  Esp.  C.  478. 

(r)  Cotton  V.  Simpson,  8  Ad.  ft  Ell. 
136. 

(s)  Belldon  v.  Tankard,  1  Marsh,  6. 

(t)  Merryweather  v.  Nixon,  8  T.  R. 
186.  There  may,  however,  be  contribution 
if  the  plaintiff  were  not  avrare  tliat  the 
transactions  were  illegal  or  doubtful.  Bettt 
v«  Oibbins,  2  Ad.  ft  £11. 57.  Peariton  v. 
SheUon,l  M.ft  W.504. 
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be  eyidence  against  them  (u).     But  no  action  can  be  maintained  by'  one  of  Money  paid 
seyerai  co-treapassersy  or  other  wrong-doen,  to  recover  such  contribution;  by  com- 
for  where  the  transaction  is  iileg^,  the  law  will  not  raise  any  implied  as-  ^ 
sumpsit  (jt).     So  where  the  plaintiff,  in  consequence  of  the  default  of  the 
defendant,  has  been  compelled  to  pay  money  to  relieve  himself,  which  the 
defendant  ought  to  have  paid,  the  defendant's  consent  will  be  implied ;  as 
where  the  goods  of  the  plaintiff,  a  lodger  in  the  house  of  the  defendant,  are 
distrained  upon  by  the  landlord,  and  the  plaintiff,  on  default  of  the  defendant's 
paying  his  rent,  pays  the  amount  to  redeem  his  goods  (y)»    Where  an  accom- 
modation acceptor  defends  an  action  at  the  request  of  the  drawer,  he  may 
recover  the  costs  as  money  paid  to  the  use  of  the  drawer  (z).    Where  a 
earner  by  mistake  delivered  to  B.  the  goods  of  C,  and  B,  appropriated  the 
goods,  and  the  carrier  on  demand,  and  without  action,  paid  the  money,  it 
was  held  that  he  might  recover  against  B,  for  money  paid  to  his  use  (a). 

A.  and  J3.  were  employed  as  assurance  brokers,  and  A.  paid  the  premium 
with  his  own  money ;  after  the  bankruptcy  of  B,  it  was  held  that  A,  might 
maintain  the  action  in  his  own  name  (b). 

If  one  of  two  ddttars  pay  the  whole  of  a  joint  debt,  the  law  gives  him  a  l°^ui  m^i^ 
right  to  recover  a  moiety  in  an  action  for  money  paid  to  the  use  of  the  other, 
on  the  ground  that  both  are  liable  to  pay ;  but  if  one  pay  the  whole  of  a 
debt  in  furtherance  of  an  illegal  contract,  he  cannot  recover  a  moiety  upon 
an  implied  contract  to  pay,  since  no  implied  contract  can  arise  out  of  an 
iUegal  transaction.    And  although  the  contrary  was  formerly  held(c),  it 


transaction. 


(«)  Die.  in  Powel  v.  Layton,  2  N.  R. 


(x)  Menyweather  ▼.  Nixon,  8  T.  R. 
186. 

(y)  JBxaU  r.  Partridge,  8  T.  R.  308; 
jvpro,  note  (m).  It  has  even  been  held, 
that  an  intermediate  indoraer  of  a  bill  who 
pays  part  of  the  amount  to  a  remote  in- 
dorsee, who  has  obtained  a  Terdict  against 
the  acceptor  for  the  whole  amount,  but 
who  lias  not  levied  an  execution  for  the 
part  so  paid,  may  recover  the  sum  so  paid 
from  the  acceptor,  though  there  was  no 
privity  between  them,  except  on  the  bill 
wliich  the  Indorsee  still  continued  to  hold. 
PornmU  V.  Perrandy  6  B.  &  C.  612.  But 
he  cannot  recover  the  costs  of  a  former 
actkm.  I>axo9(m  v.  Morgan,  0  B.  &  C. 
(U8;  and  see  Smith  y.  Napier,  tupra, 
147;  Fiiher\.Fallowt,tupra,lQ,  Money 
paid  by  the  drawer  and  indorser  of  a  biU 
of  exchange  to  the  indorsee  is  paid  for  the 
acceptor.  Le  Sage  v.  Johmim,  Forrest. 
S3.  A .  holds  a  lease  under  a  covenant  for 
re-entry  for  non-repair,  and  underlets  to 
B,,  who  undertakes  to  repair  within  three 
months  after  notice ;  after  default  by  J9. 
A,  may  repair,  and  recover  the  amount 
expended.  CoUty  v.  Siretton,  2  B.  &  C. 
273.    Note,  the  plahitiff  declared  specially. 

<z)  Sowet  V.  Martin,  1  Esp.  C.  182. 

(a)  Brawn  v.  Bodgeon,  4  Taunt.  180. 
Bat  see  SiUs  v.  Laing,  4  Camp.  81. 

(6)  l^oetcrv.  Shepherd,  2  Chitty's  C. 
T.lLeSSL 

Ct^  la  Faikney  v.  Beywme,  4  Borr. 
200^  the  dsfsodaat  had  i^vea  a  bond  to 


the  plaintiff  to  secure  the  amount  of  one 
moiety  of  3,000/.,  paid  by  the  plaintiff  for 
the  differences  in  certain  illegal  stoclc* 
jobbing  transactions  for  himself  and  one 
Riduwdson,  in  which  transactions  the 
plaintiff  and  Richardson  were  jointly  con- 
cerned ;  and  the  Court  Iield,  that  since  the 
bond  was  not  given  for  the  payment  of 
the  composition-money,  which  is  proliibit- 
ed  by  the  statute,  but  only  to  secure  the 
repayment  of  money  wliich  the  plaintiff 
had  advanced  for  Richardson,  upon  con- 
tracts in  which  they  had  been  jointly  con- 
cerned, the  bond  was  good. 

It  was  observed  by  Lord  Kenyon,  in 
Petrie  v.  Hannay,  3  T.  R.  418,  that  the 
decision  in  FcUkney  v.  Reynous  turned 
wholly  on  the  consideration,  tliat  the  ac- 
tion was  upon  a  bond,  and  tliat  nothing 
had  been  disclosed  in  the  plea  which 
showed  any  illegality  between  the  parties* 
and  tliat  Uiey  could  not  talce  into  con- 
sideration matter  not  properly  introduced 
by  the  plea.  But  according  to  the  report, 
2  Burr.  2009,  the  Court  seemed  to  have 
considered  that  the  agreement  to  repay 
was  not  illegal;  and  see  the  opinions  of 
Ashurst,  Bidler,  and  Grose,  Justices,  in 
Petrie  v.  Hannay* 

That  case  was  as  follows:  A,  and  B. 
having  been  jointly  engaged  in  stock- 
jobbii^  transactions,  came  to  a  settlement 
with  Sieir  broiler,  who  paid  all  the  differ- 
ences; A,  paid  his  own  share  to  the 
broker,  and  drew  a  bill  on  B.  for  his  share, 
which  jB.  accepted;  il.'s  executors  were 
afterwards  soed  upon  the  bill  by  the  brokei^ 
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seems  to  ba  now  settled,  that  if  one  of  the  parties  pay  the  whole  of  miefa  t 
debt  at  the  express  request  of  another  party^  and  upon  a  promise -of  repay- 
menty  he  cannot  maintain  the  action,  eyen  upon  the  express  promise.  It 
For  another  seems  to  be  now  also  settled  on  broad  and  satisfactory  principles,  notwith- 
^°|^°j^^^  standing  the  doubts  which  once  prevailed,  that  money  advanced  by  one 
person  to  another,  with  a  knowledge  that  it  is  to  be  applied  in  furtherance 
of  an  illegal  purpose^  cannot,  after  it  has  been  so  applied,  be  recovered. 

In  the  late  case  of  Cannon  v.  Bryce  (d),  which  was  an  action  to  recover 
money  lent,  and  applied  by  the  borrower  for  the  express  purpose  of  settling 
losses  on  illegal  stock-jobbing  transactions,  to  which  the  lender  was  no  party, 
it  was  held,  on  very  broad  principles,  that  such  an  action  could  not  be  main- 
tained. The  distinction  between  malum  prohibitum  and  mabmi  in  se,  was 
denied.  It  was  said,  that  if  it  be  unlawful  in  one  man  to  pay  the  money, 
how  can  it  be  lawftil  in  another  to  furnish  him  with  the  means  of  payment ; 
and  it  was  held,  that  the  case  was  not  distinguishable  in  principle  from  that 
of  the  druggist,  who  sold  to  the  brewer,  for  the  purpose  of  being  mixed  with 
beer,  certain  drugs,  which  the  latter  was  prohibited  by  act  of  parliament 
firom  mixing  with  the  beer  (e). 

Where  an  officer  permitted  a  prisoner  to  go  at  large,  on  his  promise  to 
pay  the  debt,  in  consequence  of  which  the  officer  himself  was  obUged  to  pay 
the  creditor,  it  was  held  that  he  could  not  recover  the  money  from  the 


who  recoTered  the  amoant,  and  the  exe- 
catoTB  afterwards  brought  an  action  for 
money  paid  for  the  d<?endanf  b  use.  It 
seemed  to  be  admitted  on  all  hands,  that 
the  money  was  to  be  considered  as  paid 
with  the  consent  of  the  defendant;  and 
the  question  tamed  npon  the  illegality  of 
the  transaction.  Three  of  the  Jnd^^s, 
Ashnrst,  Boiler,  and  Grose,  were  of  opinion 
that  tiie  money  was  recoverable,  since  the 
action  was  not  fomided  on  any  promise 
arising  by  implication  of  law  ont  of  the 
Ulegal  transaction,  bat  on  an  express  sub- 
sequent promise ;  and  they  considered  the 
case  as  andistingnishable  from  that  of 
Faikney  v.  Reynout,BJid  as  standing  apon 
the  same  fboting  as  if  the  broker  had  paid 
the  amount  with  the  consent  of  the  de- 
fendant, and  brought  the  action;  or  the 
testator  had  himself  paid  him.  Lord  Ken- 
yon  was  of  opfaiion,  that  A.  and  B.  were 
to  be  considered  as  peaHcept  criminUf 
and  that  the  money  was  not  recoverable. 
In  Steen  v.  tashley,  6  T.  R.  61,  the  de- 
fendant having  engaged  in  stock-jobbing 
transactions  witii  different  persons,  his 
broker  paid  the  differences,  and  a  bill  was 
drawn  by  the  broker,  and  accepted  by  the 
defendant,  for  part  of  the  sum  awarded  by 
the  plaintiff,  and  three  others,  to  be  due 
from  the  defendant  to  the  broker  on  ae- 
count  of  these  differences ;  and  it  was  held 
that  the  plaintiff,  who  was  the  indorsee  of 
the  bUl,  and  privy  to  the  transaction,  could 
not  recover  upon  it.  And  in  Brown  v. 
Turner,  7  T.  R.  680,  where  the  broker 
had  paid  the  difftrences  in  stock-jobbing 
transactions,  and  the  defendant,  his  em- 
ployer, had  accepted  a  bill  ibr  the  amount, 
the  eoort  held,  on  the  eoastrection  of  the 
net  of  parliainenti  and  the  authority  off 


Steers  v.  Lcuhley,  that  the  plaintiff,  to 
whom  the  broker  had  indorsed  the  bill 
after  it  became  due,  was  not  entitled  to 
recover.  In  Mitchell  and  othere  v.  Cock' 
home,  2  H.  B.  380,  (Buller,  J.  being 
absent),  A.  and  S,  had  entered  into  a 
partaenhip  for  insuring  ships  in  tlie  name 
otA,f  and  A,  had  paid  the  whole  of  the 
losses,  and  it  was  held  that  he  could  not  re- 
cover a  moiety  of  such  payments  from  S.; 
and  Eyre,  L.  C.  J.  distinguisiied  the  case 
fit>m  those  of  Faikney  v.  Beynoutf  and 
Petrie  v.  Hannay,  since  those  cases  were 
one  step  removed  from  the  illegal  contract 
itself,  and  did  not  arise  ImmedUtely  out  of 
it ;  and  Heath,  J.  observed,  that  it  did  not 
appear  that  the  payments  had  been  made 
Inr  ^.  at  the  request  or  with  the  consent 
of  JB.  In  t)ie  case  of  Avberi  v.  Mtae, 
(d  B.  k  P.  971.)  it  was  held  that  money 
paid  by  one  of  two  partners  on  Joint  in- 
surances, could  not  bie  recovered  from  the 
other  partner.  Lord  Eldon  in  this  case 
questioned  the  soundness  of  the  dedsioa 
in  Petrie  v.  Hannapf  and  the  distinction 
grounded  upon  an  express  consent  of  the 
partner ;  and  Heath  and  Rooke,  Justices, 
denied  the  distinction  between  the  case  of 
money  paid  in  a  concern  which  is  malum 
prohilfUum,  and  where  it  is  paid  in  a  trans- 
action whidi  is  malum  in  te.  The  cases  of 
Booth  V.  Hodgson  (6  T.  R.)  and  Sullivan 
V.  Greaves  (Park  on  Insurance,  8,)  were 
also  relied  upon  by  the  Court  as  strong 
instances  to  show  that  the  Court  would 
not  assist  a  plaintiff  In  enforcing  an  agree- 
ment which  is  contrary  to  law. 

(<Q  d  B.  ft  A.  179. 

(e)  Zanaton  and  others  Y,  Hughes  and 
others,  1  H.  &  8.  694. 
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debtor^  hsTing  been  gailty  of  a  breach  of  duty,  fjrom  which  he  could  not 
deme  a  cause  of  action  {f). 

The  assignment  of  a  debt  without  the  assent  of  the  debtor  does  not  confer  Money  lent, 
a  right  of  action,  the  ordinary  rule  being,  that  choses  in  action  are  not 
assignable ;  but  if  the  debtor  assent  to  the  arrangement^  it  seems  that  the 
transaction  is  equivalent  to  a  loan  by  the  assignee  to  the  debtor.  If  A,  owe 
money  to  B.^  and  B.  owe  the  same  sum  to  C^  and  the  parties  agree  to  the 
transfer,  it  is  equivalent  to  a  loan  by  C.  to  A,  (g).  Where  the  money  has 
been  advanced  to  the  defendant's  agent,  the  authority  of  the  defendant  to 
the  agent  most  be  proved*  Such  authority  may  arise  out  of  the  special 
circumstances.  Thus  a  shipowner  is  liable  for  money  advanced  to  the 
master  in  esse  of  necessity  (k), 

A  promissory  note  given  by  the  defendant  to  the  plaintiff  is  evidence 
under  this  count  (t),  since  the  note  imports  the  maker's  having  so  much 
noney  of  the  payee  in  his  hands.  But  the  mere  circumstance  of  the 
defendant  having  received  money  from  the  plaintiff  is  primA  facie  evidence 

of  the  payment  of  an  antecedent  debt,  and  not  of  the  loan  of  money  {k)» 
So  the  receipt  of  money  by  the  defendant^  on  a  cheque  drawn  by  the 

plaintiff  on  his  haaker,  primA  facie  imports  a  payment,  and  not  a  loan,  and 

it  not  evidence  to  go  to  a  jury ;  unless  the  plaintiff  can  give  evidence  of 

money  transactions  between  himself  and  the  defendant,  from  which  a  loan 

can  be  inferred,  or  of  some  application  by  the    defendant  to  borrow 

money  (/). 
Interest  cannot  be  recovered  without  proof  of  a  contract  to  that  effect 

express  or  implied,  or  unless  a  written  security  be  given  for  the  payment 

of  the  money  at  a  time  specified  (m). 
A  lender  of  money  who  has  received  goods  as  a  security,  may  recover 

without  proof  of  having  returned  or  tendered  the  goods  (n). 
Under  the  count  for  money  had  and  received,  the  plaintiff  must  prove,   Money  had 

1st,  the  receipt  of  money  by  the  defendant  (o) ;  2dly,  that  it  was  received  to  *"!*  ^ 

his  (the  plaintiff's)  use ;  L  e.  his  title  to  it  (p). 


(/)  Pitcher  V.  BaUey,  8  Bast,  171. 

^)  Wade  V.  ITttem,!  East,  195.  The 
It  of  the  debtor  is  essential,  for  he 
BMy  have  an  account  agafaist  the  aasignor, 
aad  ehoose  to  insist  on  his  set-off;  Imt  if 
then  be  anything  like  an  assent  oa  the 
part  of  the  holder  of  the  money,  it  seems 
that  the  action  for  money  had  and  re- 
ceived may  be  supported.  See  Lord 
SUcnborongh's  observations  in  Stvieet  v. 
BtMardy  4  Esp.  C.  808;  and  supra,  7d, 
Bote  (<i>  It  most  appear  that  at  the  time 
of  the  promise  to  pay  the  debt  a  defined 
and  ascertained  sum  was  dne,  FairUe  v. 
jDcnIor,  S  B.  &  C.  305.  Where  the 
debtor  of  the  plaintiff  having  goods  at  the 
dsfendaatfs  wharfii,  gave  an  aatbority  to 
the  defcndant  to  sell  them,  and  oat  (^  the 
praeseds  to  pay  the  plaintiff  the  balanee 
of  freight  doe  to  Urn,  and  the  defendant 
aeeonlliigly  sold  tilus  goods  and  received 
the  psoeeeds^  hM  that  the  authority  did 
Bot  laquirs  a  stsmp  as  an  order  for  pay*> 
acBl  of  nooey,  and  that  after  the  sale 
asd  faeeipt  of  the  money,  the  plaintiff  was 
eatUisd  to  soa  fi>r  money  had  and  n^ 
eslved.  Mbumpkre^s  v.  Mnamt, 4 C.& P. 


(h)  Bocher  v.  Bushery  1  8tarkie^  C.  27. 
Even  in  an  English  port.  Bdbinson  v. 
Xya/2,7Priee,50S. 

(t)  Story  yr,  ilfAtfM,2Str.719;  B.  N.P. 
136, 137.  Hofris  v.  Huntbach,  1  Bnrr. 
373. 

(A)  WeUh  V.  Seaborn,  1  Starkie's  C. 
474.  If  a  parent  advance  money  to  a 
child,  it  is  snpposed  to  be  by  way  of  gift, 
per  Bayley,  J.  Hick  v.  Keats,  4  B.  & 
C.  71. 

(0  Cory  V.  Gerrish,  4  Esp.  C.  9. 

(m)  Cotton  V.  Bragg,  16  Bast,  223. 
Bat  see  TrOaumyr,  Thomas,lH.  B.303. 
and  tit  Ihtbrsst. 

(ft)  Laufton  v.  Newland,  9  Starkle's  C. 
73. 

(o)  It  has  been  held  that  proof  must  be 
given  of  the  receipt  of  same  particular  sum, 
and  that  in  de&olt  the  phdatiff  most  be 
nonsuited.  Bemascem  v.  Anderson,  H. 
Jt  M.  183.  Barvey  v.  Archboid,  6  D.  & 
B»  504.  But  see  below,  and  Leeson  v. 
SmUh,  4  N.  ft  M.  304. 

(p)  The  aeUon  esanot  be  maintained  if 
it  be  against  eqaity  and  good  conscience 
that  vm  money  should  be  rseovoed. 
Doajt  V.  Bryant  6  B.  ft  C.  ai^l. 
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Actual  re-  It  must  be  proved  that  the  money  came  into  the  hands  of  the  defendant 
ceipt  of  the  And  therefore  the  action  will  not  lie  to  recover  stock  (q).  The  action  ii 
money.  ^^^  maintainable  against  one  of  two  grantors  of  an  annuity,  (upon  failure 
of  the  annuity-deed  for  want  of  a  memorial),  who  was  a  mere  surety,  and 
had  received  no  part  of  the  consideration  (r).  But  a  debt  may  be  trans- 
ferred to  a  third  person  by  mutual  arrangement  between  the  parties,  on  a 
sufficient  consideration.  If  A.  be  the  creditor  of  B»  for  money  had  and 
received,  and  A,  himself  is  indebted  to  C  in  the  same  amount,  and  by 
mutual  agreement  A.'s  debt  is  cancelled,  and  C  is  to  be  the  creditor  of  B^ 
the  money  in  BJs  hands  is  had  and  received  to  the  use  of  C.  («).    A  bill  of 


(g)  Nightingale  t.  Beviamei,  5  Bnrr. 
8589.  Nor  against  the  finder  of  bank 
notes,  although  If  they  be  not  produced  at 
the  trial  it  may  be  presum^  that  their 
value  in  money  has  been  received.  Noyet 
V.  Price.,  16  6.  3;  Roscoe  on  Evidence, 
800;  Select  Ca.  242;  Chitty  on  Bills, 
4sB6,  5th  ed. ;  Longchamp  v.  Kenny  ^ 
I>oug.  188.  Where  the  defendant,  captain 
of  the  plaintiff's  ship,  drew  at  Rio  a  bill  on 
the  plaintiff's  agent  in  London,  for  dis- 
bnrsements,  and  the  bill  was  paid  in 
London  by  the  agent ;  it  was  held  by  the 
Court  of  C.  P.  that  there  was  not  suffi* 
cient  evidence  of  the  actual  receipt  of  the 
money  by  the  defendant.  Scott  v.  MUlar^ 
8Bing.  N.C.811.  QuT 

(r)  Strattm  v.  Rtutaa,  2  T.  R.  806. 
Hiough  he  has  g^ven  a  receipt  for  the 
money,  lb.  And  see  Scholey  t.  Daniel, 
2  B.  &  P.  540.  In  an  action  for  debt  for 
penalties  against  the  surveyors  under  the 
Stat  18  Geo.  8,  c.  78,  s.  48,  by  the  suc- 
ceeding surveyors,  for  not  paying  over 
monies  in  their  hands,  with  a  count  also 
for  money  had  and  received,  it  was  held 
that  as  it  appeared  that  the  monies  col- 
lected had  only  come  to  the  hands  of  one 
of  the  defendants,  the  count  for  money  had 
and  received  could  not  be  supported  against 
the  two,  as  there  must  be  evidence  of 
something  done  by  each  touching  the  re- 
ceipt of  the  money,  Heudebourch  v. 
Langton,  8  C.  &  P.  5i36.  A  member  in 
a  banking  firm  forges  a  power  of  attor- 
ney to  transfer  stock  belonging  to  trus- 
tees, and  after  the  transfer  makes  entries 
of  the  crediting  the  trustees  with  supposed 
dividends  upon  the  stock,  on  the  g^und  of 
which  cheques  are  drawn  by  the  trustees 
on  the  firm,  and  paid.  Though  the  cir- 
cumstances afford  primk  facie  evidence 
against  the  firm  of  the  receipt  of  such  divi- 
dends, the  amount  is  not  money  had  and 
received  by  the  firm  to  the  use  of  the 
trustees ;  for  the  transfer  being  a  nullity, 
they  are  entitled  to  receive  the  dividends 
at  the  Bank  of  Bngland ;  but  they  may 
recover  damages  for  the  false  representa- 
tion that  such  dividends  had  been  received. 
Hume  V.  BoUand,  2  Tyr.  675. 

(i)  IFiitem  V.  Coi^ilonii,  5  B.  &  A.  228. 
For  the  debt  may  be  considered  as  a  loan 
by  C.  to  B.,  or  as  so  much  money  had 
and  received  by  B*  to  the  use  of  C,  and 
as  so  much  due  on  an  account  stated. 


See  Itrael  v.  Doughu,  1  H.  B.  230.  Ld. 
EUenborongh's  observations  in  Wade  v. 
Wilton,  1  East,  105.  Surteee  v.  Huhbard, 
4  Bsp.  C.  208;  eupra,  76.  79.  U  Is  es- 
sential to  such  an  agreement  that  A.'s 
debt  Is  extinguished.  Cuxon  v.  Chadley, 
8  B.  &  C.  501.  Wharton  v.  Walker,  4  B. 
Sl  C.  165.  And  the  debt  transferred  must 
be  a  wrong  demand.  Blaekledge  v.  Bar' 
man,  1  Mo.  6c  R.  844.  Wharton  v. 
Walker,  4  B.  A;  C.  168.  The  expenses  of 
a  conveyance  on  the  sale  of  an  estate  were 
to  be  paid  equally  by  the  vendor  and 
vendee,  and  it  was  afterwards  agreed  that 
if  the  vendor  would  pay  the  whole  of  tbe 
expense  of  another  transaction,  the  vendor 
should  be  discharged  of  his  moiety  of  the 
expense  of  the  conveyance ;  it  was  held  that 
the  transaction  was  the  same  as  if  tlie 
vendor  had  paid  the  vendee  a  sum  at 
money,  the  vendee  taking  upon  himself 
the  vendor's  share  of  the  expenses  of  the 
conveyance,  and  that  an  attorney  who  had 
for  a  consideration  undertaken  to  efl^ect 
the  conveyance,  and  not  to  apply  for  foi^ 
ther  remuneration  if  the  vendor  objected 
to  pay  any  expenses,  was  entitled  to  re- 
cover against  the  vendee  the  amount  of 
such  expenses  as  money  had  and  received 
to  his  use.  Noy  v.  Rei^uUdt,  I  Ad.  &  Ell. 
169.  Such  an  arrangement  of  transfer  is 
binding,  although  before  its  completion  the 
intermediate  debtor  to  the  one  and  creditor 
to  the  other  party  becomes  bankrupt 
OotQ/bo£  V.  Gumey,  9  Doug.  372.  Note, 
Uiat  in  that  case  the  debt  due  to  the 
middle  party  was  not  ascertained  at  the 
time  of  the  agreement,  but  had  been 
ascertained  previous  to  the  bankruptcy. 
But  see  on  this  latter  point  Fairlie  v. 
Benton,  8  B.  &  C.  986.  So  the  taking 
credit  from  a  third  person  is  in  some  in- 
stances equivalent  to  a  receipt  of  money. 
A»  on  the  18th  paid  notes  of  the  Dartmouth 
bank  into  the  Totnes  bank,  to  receive  In- 
terest ftom  that  time.  The  Dartmouth  bank 
continued  to  pay  on  their  notes  till  the  even- 
faigofthe  19th,  when  the  bank  failed.  On 
the  morning  of  the  19th,  according  to  the 
course  of  dealing  between  the  two  banks, 
the  Dartmouth  gave  credit  to  the  Totnes 
bank  for  the  amount  of  the  notes,  and  it 
was  held  that  A.  was  entitled  to  recover, 
for  tlie  giving  credit  was  equivalent  to 
.payment  OiUard  v.  Wi$e,  6  B.  &  C.  134. 
See  2  Ad.  &  £U.  36.  Sprutt  v.  Hobh^ue, 
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exchange  payable  to  tho  order  of  the  drawer,  is  evidence  in  an  action  by  Rcrcipt  of 
the  drawer  against  the  acceptor  of  money  had  and  received  by  the  latter  to  ^®  »"oney. 
the  use  of  the  drawer  (t).    The  receipt  of  provincial  notes  by  the  defendant, 
which  he  has  received  as  money,  is  evidence  of  a  receipt  of  money  by 
him  («) ;  and  it  may  be  laid  down  as  a  general  rule,  that  if  a  thing  be 
received  as  money,  it  may  be  treated  and  recovered  as  such  (x). 

Upon  a  count  for  money  had  and  received  by  the  defendant  to  the  use  of 
the  plaintiff,  the  latter  may  prove  the  receipt  of  money  by  the  defendant 
ind  his  deceased  partner,  and  also  the  receipt  of  money  by  the  defendant 
himself  to  the  use  of  the  plaintiff;  for  every  partner  is  liable  for  the  whole, 
and  the  proving  that  another  person,  together  with  the  defendant,  received 
the  money,  does  not  negative  the  allegation  that  the  defendant  himself 
recelTed  it,  and  therefore  there  is  no  variance  (y). 

Money  received  by  the  defendant's  authorized  agent,  is  money  received 
by  the  defendant.  But  where  money  is  received  by  the  mutual  agent  of 
both  plaintiff  and  defendant,  it  cannot  be  recovered  by  the  former  as  received 
by  the  latter  to  his  use  (z). 

Where  money  was  paid  into  a  banking-house,  for  the  purpose  of  taking 
ap  a  particular  bill  then  lying  there  for  payment,  although  the  banker's 
clerk  said  at  the  time  that  he  could  not  give  up  the  bill,  but  took  the  money, 
it  was  held  to  be  money  had  and  received  to  the  use  of  the  owner  and  holder 
of  the  bill,  and  that  it  could  not  be  applied  by  the  bankers  to  the  general 
aecoant  of  the  acceptor,  who  had  paid  the  money  (a).  But  where  A.  sent 
bills  to  J3.,  his  banker,  directing  him  to  pay  part  of  the  produce  to  (7.,  and  B. 
refused  to  act  upon  the  order,  but  received  the  produce  of  the  bills,  it  was 
held  that  C  could  not  maintain  an  action  against  B.  for  so  much  money 
had  and  received  to  his  use,  since,  as  between  the  plaintiff  and  defendant, 
there  was  no  privity,  either  express  or  implied  (b). 

And  where  money  has  been  received,  with  directions  to  pay  it  to  anotlier 
in  discharge  of  a  bill,  but  the  order  is  revoked  before  payment,  and  the  re- 
ceiver is  directed  to  hold  it  for  another  purpose,  the  holder  of  the  bill  cannot 
maintain  this  action  (c). 

A  banker  who  takes  credit  with  the  underwriter  for  a  loss  due  to  the  prin- 
cipal, whereupon  the  name  of  the  underwriter  is  proved  from  the  policy,  is 


4  Kng.  173,  where,  per  Best,  C.  J.,  the 
principle  in  all  the  cases  is  that  if  a 
thing  be  received  as  money,  it  may  he 
treated  as  such  in  an  action  for  money 
had  and  received. 

{t)  Thomaan  v.  Morgan,  3  Camp.  101. 
And  see  Bills  of  Exchanob. 

(«)  PU^uard  V.  BojnkSy  18  East,  SO. 
JbdT  V.  Cutworthy  cited  4  BIng.  179. 
And  even  hi  a  criminal  case,  on  an  indict- 
ment &r  obtaining  money  by  means  of  a 
fidse  token,  the  rmlpt  of  a  bank-note  of 
the  araonnt  has  been  held  to  be  evidence 
to  the  jury  of  the  receipt  of  the  money  at 
the  Bank. 

(x)  Per  Best,  J.  in  apratt  v.  Hobhotue, 
4  Bing.  179.  An  agent  for  the  sale  of 
goods,  refusing  to  aecoant  after  a  reason- 
able time,  may  be  presumed  to  have  sold 
them.  Hunter Y.Welth,  1  Starkie's  C.  224. 
But  where  a  defendant,  saed  for  the  pro* 
ceeds  of  a  bill,  admitted  that  he  had  paid  it 
into  his  banker's,  and  the  banker's  clerk 

TOL.  II. 


was  called  to  prove  tliat  credit  was  given 
to  the  defendant  for  the  bill,  the  evidence 
was  held  to  be  insufficient  withoat  the 
production  of  the  bill.  Atkinton  v.  Otceuy 
S  Ad.  &  Ell.  35 ;  4  N.  &  M.  123. 

iy)  Richardt  v.  Heather,  1  B.  &  A.  29, 
in  which  tlie  doctrine  laid  down  in  Spald" 
ing  V.  Mure  and  others,  6  T.  R.  303,  was 
overmled. 

(z)  Goods  were  consigned  to  A,  and 
B.,  in  return  for  goods  sent  out  by  the 
plaintiff,  with  orders  to  sell  and  hold  the 
proceeds  to  the  order  of  the  defendant, 
who  had  a  lien  on  the  goods :  it  was  lield 
that  the  plaintiff  could  not  recover  the 
snrplns  from  the  defendant.  Tenant  v. 
Mackintosh,  4  B.  &  A.  504. 

(a)  Be  Bemales  v.  Fuller ,  1 4  East,  590, 
in  the  note. 

{b)  WiUiams  Y.  BveretifM  East,  582. 

(c)  Steioart  v.  Fry,  7  Tauut.  339  ; 
1  Moore,  74. 
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assumpsit:  money  bad  and  received. 


Receipt  of  estopped  from  objecting  that  he  has  not  received  the  money  (^).  Where  an 
the  money,  agent  refuses  to  account  far  property  delivered  to  him  to  be  sold,  and  the  con- 
trary does  not  appear,  a  presumption  arises  that  he  has  sold  it,  and  received 
the  value.  And  the  same  presumption  may  be  made  against  a  wrong-doer 
who  has  wrongfully  possessed  himself  of  property  which  he  refuses  to  produce 
or  account  for  (e).  But  where  goods  distrained  by  the  plaintiff  were  re- 
delivered by  him  to  the  defendant,  on  a  promise  by  the  latter  to  pay  the  rent, 
it  was  held  that  the  action  for  money  had  and  received  was  not  maintainable ; 
for,  as  the  goods  were  not  delivered  to  be  sold,  no  presumption  as  to  the 
receipt  of  money  could  arise  (/). 

The  plaintiff  can  recover  no  more  than  the  net  sum  received,  without 
interest  (g). 
To  the  use        The  plaintiff  must  not  only  prove  the  receipt  of  the  money,  but  also  an 
2^®P^"*'  undertdcing,  cjyrM»  or  mpUed,  on  the  part  of  the  defendant,  to  pay  it  to 
him.  ^ 

In  numerous  instances  the  undertaking  is  merely  of  the  latter  description. 
The  action  for  money  had  and  received  resembles  a  bill  in  equity  (A);  and 
whenever  the  defendant  has  received  money  to  which  the  plaintiff  is  in 
justice  and  equity  entitled,  the  law  implies  a  debt,  and  gives  this  action 
quasi  ex  contractu. 

The  plaintiff  must,  therefore,  prove  an  undertaking  on  the  part  of  the  de- 
fendant to  pay  the  money ;  or  a  legai  {%),  or  at  least  an  equitable  title  in 
himself  to  demand  it. 


tiff. 


(d)  Andrew  v.  Robinson,  3  Camp.  122. 

(e)  Longchamp  v.  Kenney,  Doug.  137. 
Tlie  defendant  got  possession  of  a  masque- 
rade ticket  given  to  the  plaintiff  to  dis- 
pose of,  and  to  account  to  the  owner  for 
the  proceeds;  and  on  being  required  by 
the  owner  to  pay  the  produce,  said,  Well 
if  I  have  it,  what  then  ?  go  to  the  person 
who  received  it  of  you ;  let  him  pay  it. 
The  defendant  on  the  trial  did  not  pro- 
duce the  ticket,  and  it  was  held  that  there 
was  presumptive  evidence  of  the  receipt  of 
money. 

(/)  Leary  v.  Goodson,  4  T.  R.  687. 

(jg)  Walker  v.  Constable,  1  B.  &  P.  306. 
Ti^l^penden  v.  Randall,  2  B.  &  P.  447. 

(h)  Per  Ld.  Mansfield,  Cowp.  793.  It 
has  been  held  that  assignees  of  a  bank- 
rupt may  recover  against  his  trustees  in 
trust  to  permit  the  trader  to  receive  the 
proceeds  for  his  life,  such  proceeds  as  were 
received  after  notice  of  the  bankruptcy. 
Allen  Y.  Impett,  8  Taunt  268. 

(i)  The  plaintiff  is  not  always  entitled 
to  recover  in  this  form  of  action,  even 
although  he  ean  show  a  legal  or  equitable 
title  to  money  received,  without  showing 
some  privity  with  the  defendant,  created 
either  by  the  fact  of  receiving  the  money 
or  by  the  circumstances.  See  Baron  v. 
Husband,  4  B.  Ac  Ad.  611.  Wharton  v. 
Walker  4  B.  &  C.  163.  Scott  v.  Parker, 
8  Mer.  652.  WediaJte  v.  Hurley,  1  C.  &  J. 
83.  i9u/tfv.JBri^ain,4B.&Ad.376.  A.B, 
and  others,  being  owners  of  a  ship  in  the  East 
India  Company**  service,  B,  the  managing 
owner  employs  C  as  his  agent,  to  receive 
and  pay  monies  on  account  of  the  ship ;  C 


receives  a  sum  from  the  East  India  Company 
on  account  of  the  ship,  on  a  receipt  si^ed 
by  B,  as  managing  owner,  and  by  another 
owner,  and  placed  the  money  to  B*h  credit : 
held  tliat  there  was  no  privity  between  C 
and  the  part  owners,  and  that  the  action  was 
not  maintainable  against  C    lb.    The  ac- 
tion does  not  lie  against  a  sheriff  for  not 
paying  rent  due  on  an  execution  against 
the  tenant.    Oreen  v.  Austin,  3  Camp.  260. 
Where  the  plaintiff  and  defendant  each 
paid  A,,  a  witness,  his  expenses,  the  loeer, 
after  paying  the  winner  his  taxed  costs, 
cannot  recover  firom  A,  for  money  had  and 
received.     Crompton  v.  Hutton,  3  Taunt. 
230.    Benson  v.  Schneider,  1  Moore,  76. 
And  see  Williams  v.  Everett,  14  East; 
supra,  81 .    A  bank  bill  was  remitted  to  A., 
witii  an  indorsement,  <'  pay  to  the  order  of 
B,  (the  defendant),  under  provision  for  my 
note  in  fiivour  of  C."  (the  plaintiff) ;  B, 
received  the  proceeds,  but  reftised  to  pay 
them  over  to  C;  held,  in  an  action  for 
money  had  and  received  by  C,  that  the 
action  was  not  maintainable,  without  some- 
thing haying  been  done  by  the  remitter  of 
the  bill  amounting  to  privity  or  assent. 
Wedldke  v.  Hurley,  1  C.  &  J.  88.      The 
clerk  to  an  attorney,  in  the  absence  of  the 
latter,  receives  a  payment  on  account  of 
a  client  of  the  attorney,  and  gives  a  receipt 
in  his  master's  name ;  the  attorney  never 
returns ;  the  client  cannot  recover  from  the 
clerk,  for  there  was  no  privity  of  contract. 
Stephens  v.  Badcoek,  3  B.  &  Ad.  864. 
But  where  an  assignee  under  a  bankrupt's 
commission  was  insane,  it  was  held  that 
his  brother,  who  received  money  doe  to  the 
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The  mere  bearer  of  money  from  one  person  to  another  cannot  be  sued  (k). 

The  assignees  under  a  joint  commission  against  A,  and  B,  cannot  recover 
money  paid  by  B,  before  his  own,  but  after  A,*s  bankruptcy,  either  as  money 
had  and  received  to  the  use  of  the  bankrupts,  before  the  bankruptcy,  or  to 
the  use  of  the  assignees  since  (/). 

Where  money  has  been  paid  into  the  hands  of  a  trtutee  for  a  specific  pur^ 
pose,  it  cannot  be  recovered  so  long  as  the  trust  subsists,  except  according 
to  the  terms  of  the  trust.  Thus,  money  deposited  by  litigating  parties  in  the 
hands  of  a  trustee,  in  trust  for  the  party  entitled,  cannot  be  sued  for  except 
by  the  party  entitled  {m).  A  holder  of  money  to  be  paid  over  to  the  party 
entitled  according  to  the  decision  of  a  referee,  cannot  be  recovered  by  the 
party  entitled,  previously  to  notice  to  such  holder  of  the  decision  of  the 
referee  (n).  Where  money  has  been  deposited  With  an  attorney  to  conduct 
a  particular  suit,  it  cannot  be  recovered  till  the  specific  purpose  be  proved 
to  be  at  an  end  (o). 

The  plaintiff  is  entitled  to  recover  where  he  can  show  that  the  defendant 
has  received  money  belonging  to  him  under  any  fraud,  false  colour  or  pre- 
tence ;  as,  that  he  has  received  the  rents  of  the  plaintifl^s  estate  {p\  under 
pretence  of  title,  or  as  an  intruder  into  the  plaintiff's  office  (q) ;  and  the  title 
to  the  office  may  be  tried  in  such  an  action  (r).  But  in  such  case  the  plain" 
tiff  cannot  maintain  the  action  unless  he  has  a  legal  title  to  the  profits  so 
received  by  possession  of  the  office ;  and  therefore  the  nominee  of  a  perpetual 
curacy  cannot  maintain  an  action  for  money  had  and  received  against  an 
intruder  before  he  has  been  licensed  (»),  although  it  would  be  otherwise  in 
the  case  of  a  donative  (0*  So  the  action  will  not  lie  to  recover  mere 
gratmUcu8  donatunu  to  an  intruder,  such  as  are  given  by  strangers  for  show- 
ing a  church  (u). 

So  the  plaintiff  may  recover  in  any  case  where  the  defendant  has  by  fraud 
or  deceit  received  money  belonging  Jo  the  plaintiff;  for  he  may  waive  the 


To  the  n»e 
of  the  plain* 
tiff. 


Money  ob- 
tained by 
fraud. 


Waiver  of 
tort 


ertate,  was  liable  to  a  new  aaaignee.  Stead 
T.  TkonUan^  3  B.  &  Ad.  367.  A  party, 
after  inproperly  allowing  the  debtor  to  be 
diacfaarged  without  paying  the  full  debt, 
paid  oat  of  his  own  monies  100  2.,  which 
was  agreed  to  be  returned  to  him  as  soon 
as  the  residue  of  the  debt  was  recovered ; 
beldy  that  as  soon  as  received  it  became 
oiooey  had  and  received  to  the  use  of  tlie 
perM>n  so  paying  it,  and  that  he  need  not 
declare  as  on  a  contract  depending  on  the 
contingency.  PlatU  v.  Lean,  3  C.  &  P. 
561.  Per  Lord  Mansfield,  Mou»  v.  Mac- 
farhmey  Burr.  1008;  and  per  Ld.  Ellen- 
borough,  (4  M.  k.  S.  478) :  the  action  is 
maintainable  wherever  the  money  of  one 
man  has,  without  consideration,  got  into 
the  pocket  of  another. 

(h)  Colet  V.  Wright f  4  Taunt.  198 ;  and 
see  BuUtr  v.  Harruon,  Cowp.  566.  Cox 
T.  Prentiee.  3  M.  &  S.  344.    Bdwards  v. 


fibd^iisi^,5Taunt.  181 .  HorirfaU  v. Hand- 
Uffp  8  Taunt.  136.  But  an  agent  who  pays 
over  money  after  notice  tliat  the  right  is 
disptttedf  is  liable.  JSdwardt  v.  ffotkUng, 
6Tranft.l81. 

(0  Smith  V.  Goddard,  3  B.  &  P.  465. 
Bat  httag  Joint  assignees  of  both,  they 
wtj  mover  ibr    money  bad    and  re- 


ceived to  the  use  of  either.  See  tit 
Bankrupt. 

(m)  Kerr  v.  Otborrie,  9  East,  378.  And 
money  so  deposited  can  be  recovered  from 
the  stakeholder  only,  and  not  from  the 
principal  debtor.  lb. 

(n)  WUHntan  v.  Goclfrey,  9  Ad.  k,  £11. 
536.  And  it  was  held  that  his  changing 
the  cheque  which  he  held,  into  money, 
did  not  render  Mm  liable. 

(o)  Case  V.  Roberts,  Holt's  C.  500. 

(p)  For  in  such  ease  an  action  of  ac- 
eount  wiU  lie ;  and  whenever  an  account 
will  lie,  an  action  of  indebitatus  assumpsit 
vriU  Ue.  Aris  v.  Stukely,  2  Mod.  360; 
1  Salk.  9. 

(q)  Aris  v.  Stukely,  2  Mod.  260;  T. 
Jon.  126;  1  Lev.  245;  2  Show.  21. 

(r)  Ibid,  and  2  Vent.  170;  7  Mod. 
147. 

(s)  Powell  V.  Milbank,  1  T.  B.  399,  n. 
B.  V.  Bishop  qf  Chester,  1  T.  R.  403. 

(0  PoweU  V.  MUbank,  1  T.  R.  399,  n. ; 
B.  v.  Biihop  qf  Chester,  1 T.  R.  403.  For 
there  tlie  tiUe  accrues  upon  mere  nomhia^ 
tion. 

(u)  Boyter  v.  Dodsworth,  6T,  R.  081. 
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tort,  and  rely  upon  the  contract  which  the  law  implies  for  him :  as  where 
the  plaintiff's  clerk  having  received  bills  from  customers  for  the  plaintiff, 
pays  them  over  to  the  defendant  to  effect  illegal  insurances  (x).  Where  A. 
under  false  pretences  procured  a  bill  of  exchange  from  B.,  and  il.'s  assignees 
received  the  amount,  it  was  held  that  B.  might  recover  against  the  assignees 
for  money  had  and  received  (y). 

In  the  case  of  Arit  v.  Stukefy  (z),  it  was  said  by  the  Courts  that  mdebUatui 
atmanpmX  would  lie  for  rent  received  by  one  who  pretended  a  title,  because 
an  action  of  account  would  lie.  But  this,  it  should  seem,  must  be  under^ 
stood  of  rent  received  from  a  lawful  tenant,  where  an  ejectment  cannot  be 
brought ;  for  it  seems  that  an  action  of  account  does  not  lie  against  a  dis* 
seisor,  or  other  wrong-doer  (a).  And  it  has  been  held,  that  an  action  of 
assumpsit  for  rents  received  would  not  lie  against  a  defendant  who  claimed 
title  to  the  premises  (d). 

But  it  was  held  that  a  woman  might  recover  against  a  man  who,  having 
a  wife  alive,  pretended  to  marry  her,  and  received  the  profits  of  her 
estates  (e). 

Where  a  creditor  of  a  bankrupt  received,  in  common  with  the  rest  of 
the  creditors,  a  composition  of  8 1 .  in  the  pound,  and  then  recovered  the 
whole  amount  from  the  acceptor  of  a  bill  which  he  held  as  a  security  for 
the  debt,  it  was  held  that  the  bankrupt  was  entitled  to  recover  the  amount 
as  money  had  and  received  to  his  use  {d). 


(x)  CZorAs  V.  Shee^  Cowp.  197.  Ughtly 
V.  Chtuton,  1  Taunt.  112.  Sadet  v.  Van- 
deputy  5  East,  30,  n.  See  B.  N.  P.  190; 
Kitchen  v.  Campbell^  3  Wile.  304,  where 
goods  were  sold  under  an  execution  after 
an  act  of  bankruptcy  committed.  Reed  v. 
Jomer,  1  SUrkie'a  C.  134;  B,  N.  P.  131. 
Thoma*  v.  Whipy  B.  N.  P.  133,  where 
Parker,  Ch.  J.  eaid  he  knew  of  two  cases 
only  where  the  phiintiff  had  not  such  elec- 
tion ;  the  one  was  in  case  of  money  won  at 
play,  and  the  other  in  case  of  money  paid 
by  a  bankrupt  (though  on  a  valuable  con- 
sideration, after  an  act  of  bankruptcy  com- 
mitted) ;  for  you  cannot  confirm  Uie  act 
in  part,  and  impeach  it  for  the  rest.  So  in 
general  where  goods  have  been  wrongfully 
taken  and  distrained,  and  converted  into 
money,  the  plaintiff  may  waive  the  tort, 
and  recover  the  dear  amount  of  the  mon(*y 
produced  by  the  sale  of  the  go^xis.  See 
Fdtham  v.  Terry ^  B.  N.  P.  131 ;  Cowp. 
410 ;  Arit  v.  Stukely,  3  Mod.  260;  T.  Jo. 
126 ;  2  Show.  21 ;  Hotfxml  V.  WoMf,  2  Lev. 
246 ;  1  Ld.  Ray.  700.  The  sherifis  seized 
and  sold  under  an  execution  a  pony 
jSlaimed  by  a  third  party,  who  it  appeared 
had  originally  purchased  it  whilst  under 
coverture,  and  had,  since  her  husband's 
death,  kept  and  paid  for  its  feed ;  and  it 
was  held,  that  as  against  a  mere  wrong- 
doer, she  had  a  sufficient  possessory  title, 
and  might  waive  the  tort,  and  sue  for  the 
amount  produced  by  the  sale.  Oughtan  v. 
Seppinffi,  I  B,Sc  Ad.  241.  See  further 
Manifold  v.  Morru,  6  Bing.  N.  C.  420. 

(y)  Harrimm  v.  WaUur,  Peake's C.  111. 
See  Wm%»  V.  Fneman^  12  Bast,  658.   So 


iembUf  where  a  legatee  obtains  payment 
from  an  executor  by  fraud.  Croe\ford  v. 
Winter,  1  Camp.  124.  So  where  the  de- 
fendant, being  a  married  man,  married  the 
phiintiff,  and  received  the  rente  of  her 
land.  1  Salk.  28.  And  see  Abbots  ▼. 
Barry,  2  B.  &  B.  360 ;  5  B.  Moore,  08. 
JHoffon  V.  Shee,  2  Esp.  C.622.  Brittowy^ 
Eattman,  Peake,  223 ;  1  Esp.  C.  172. 

iz)  2  Mod.  260. 

(a)  Bac.  Ab.  Accokft,  [B.] 

lb)  By  Wilson,  J.  In  Ctmningham  v. 
Lawrents,  1  Bac.  Ab.  260,  5th  edit  in  the 
note ;  and  he  nonsuited  the  plaintiff.  ^  And 
see  Use  and  Occupation;  and  ir\fra, 
85,  n.  (o). 

(0  Hatien  v.  WaUu,  1  Salk.  28. 

(d)  Stock  V.  Mawton,  1  B  5p  P.  2B6. 
There  was  a  clause  in  the  deed  by  which 
the  creditors  agreed  to  release  all  debts 
and  to  give  up  all  securities,  &c. ;  s°d  it 
was  the  clear  intention  of  the  parties  that 
all  should  share  equally ;  and  it  was  a  fraud 
on  the  other  creditors  to  receive  more  than 
they  did.  Where  the  creditors,  by  an  bi- 
stmment  not  under  seal,  agreed  to  receive 
a  composition  of  12 «.  in  the  pound,  pay- 
able by  instalments,  and  the  agreement  did 
not  contain  any  stipulation  for  delivering 
up  collateral  securities,  it  was  held  that  a 
creditor  might  avail  himself  of  a  collateral 
security,  (a  bill  drawn  by  the  insolvent 
and  accepted  by  a  third  person) ;  Thoniat 
V.  Courtnay,  1  B.  &  A.  1 ;  for  an  under- 
taking to  deliver  up  securities  was  oot  to 
1>e  implied.  So  where  a  plaintiff  has  been 
induced  by  a  fraud  and  deceit  to  purchase 
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The  defendant  faaTing  obtained  payment  by  a  false  representation  of 
default  in  the  plaintiff's  agent  in  honouring  a  bill  gri^en  for  the  amount, 
it  is  not  necessary  preyious  to  the  action  to  tender  the  bill ;  for  the  right 
accrues  on  the  payment  of  the  money  upon  the  misrepresentation  offsets  («). 

So  the  plaintiff  may  show  that  he  has  been  compelled  by  duress  to  pay  Dums. 

money  to  the  defendant;  as  that  he  was  obliged  to  pay  an  exorbitant 

,  demand  to  retrieve  his  goods  from  pawn  {f),  or  to  procure  his  admission 

into  a  copyhold  {g) ;  or,  being  a  publican,  that  it  was  pud  to  the  justices 

of  a  borough,  who  unlawfully  demanded  it  in  order  to  procure  a  renewal  of 

]us  licence  (A) ;  or  to  the  toll-keeper  of  a  turnpike  gate  (t) ;  or  to  a  sheriff 

who  exacts  a  larger  fee  than  he  is  entitled  to  (A) ;  for  in  such  cases  the 

parties  are  not  on  an  equal  footing,  and  the  payment  cannot  be  considered 

as  yoiuntary  (/).    So  it  lies  to  recover  money  levied  under  a  conviction 

which  has  been  quashed  (m) ;  or  money  which  has  been  paid  to  a  revenue 

officer  to  procure  the  release  of  goods  seised  as  forfeited  (n),  but  which 

were  not  liable  to  be  seized.    The  plaintiff  cannot,  however,  substitute  this 

form  of  action  for  the  more  appropriate  ones  of  trespass  or  replevin,  when 

they  are  the    specific  remedies  provided   by  the  law  for  the  particular 

grievance  (9).     And  therefore  where  the  proprietor  of  cattle  wrongfully 


goods  or  an  interest  in  land,  to  which  the 
Tcodor  has  do  title,  in  consequence  of 
which  he  has  lost  the  goods  or  lands,  an 
action  lies  to  recover  the  price.  See  Mat" 
thews  T.  HolHngi,  WoodMl's  Landlord 
•Bd  Tenant,  2d  edit.  85;  Crippi  v.  Reed^ 
8  T.  R  006;    ir\/ra,  tit  Failubb  of 

CoysiDBHATlON. 

(e)  Pope  V.  Wray,  4  M.  &  W.  451. 

(/)  Attleyr.Iiey7u>lds,StT.916;B.y.'P, 
192.  The  Court  said  that  it  was  a  pay- 
neai}3j  eompuUion^  for  the  plaintiff  might 
bave  had  such  an  immediate  want  of  his 
Koods,  that  an  action  of  trover  would  not 
la?e  answered  his  purpose ;  and  the  rule 
wUnti  mm  Jit  iiyuria  holds  only  where 
the  party  has  a  freedom  In  exercising  his 
will  FUzroj/  T.  Owyllim,  1  T.  R.  163. 
Stauj  where  there  is  no  immediate  and 
Client  necessity  for  the  redemption  of 
goods,  or  preservation  of  the  person.  Ful- 
^am  T.  Down,  8  Esp.  C.  26,  n. 

iff)  Leakt  v.  Lord  Pigot,  Staff.  Sum. 
Am.  1790,  Sel.  N.  P.  87. 

{h)  Morgan  t.  Palmer,  8  B.&G.  729. 

(t)  FeanUey  y.  Mortey,  5  B.  &  C.  25. 
Panom  v.  Blundy,  Wightw.  22.  See  also 
^^aw  T.  Woodeotk,  7  B.  &  C.  73.  Athe 
▼•  BaMoute,  3  M.  it  W.  646. 

(*)  Dew  y.  Partons,  2  B.  &  A.  568. 

(0  WaterJunue  v.  Keen,  4  B.  &  C.  200. 
IVotloe  of  action  ought  to  be  given  of  such 
BQ  action,  where  tiie  statute  requires  it, 
M  anything  done  under  the  Act.  Ibid. 
Where  the  toll  is  imposed  on  carriages 
fitiwn  by  honet,  and  an  exemption  for 
persons  repassing  the  same  day  with  the 
ome  horaes  and  carriage,  or  with  the  same 
l^orses  or  carriage,  and  the  same  carriage 
ninniM  the  same  day  drawn  by  different 
hoTsetjOo  second  toll  is  payable.  Wiltiamj 
V.  Sangar,  10  East,  56.     Wttterhouse  y. 


Keen,  4  B.  &  C.  200.  Jackaon  v.  Curwen, 
5  B.  &  C.  31.  Chambers  v.  Williams, 
5  B.  &  C.  36.  When  the  toll  is  upon  horses 
drawing  the  carriage,  with  a  similar  ex- 
emption, no  second  toll  is  payable  if  the 
same  horses  return  with  a  different  car- 
riage.  Gray  v.  Shilling,  2  B.  &  B.  30 ; 
per  Bay  ley,  J.  5  B.  &  C.  84.  Norris  v. 
Poate,  8  Biogh.  41.  Where  the  toll  is  on 
horses,  and  the  exemption  is  in  respect  of 
the  same  horses  and  carriage,  a  second 
toll  is  payable  unless  both  carriage  and 
horses  be  the  same.  Loaring  v.  Stone, 
2  B.  &  C.  515.  An  exemption  of  horses 
attending  cattle  returning  from  pasture, 
does  not  exempt  a  horse  ridden  by  the 
owner  to  fetch  cattle  from  pasture.  Har- 
rison v.  Brough,  6  T.  R.  706.  See  further 
as  to  the  construction  of  Acts  imponlng  tolls, 
&c.,  Leeds  and  Liverpool  Canal  Company 
y.  Hustler,  1  B.  &  C.  424.  B.  y.  Trustees 
qfBury  and  Stratton  Boads,  4  B.  &  G. 
363.  Phillips  V.  Hooper,  2  Chitty,  112. 
Afq/or  v.  DenAam,  5  Taunt  340.  Harrisom 
y.  James,  2  Cbitty*8  G.  T.  M.  547. 

(m)  Feltham  v.  Terry,  B.  N.  P.  131, 
cited  Cowp.  419 ;  1  T.  R.  387. 

(ft)  Irving  v.  Wilson,  4  T.  R.  485. 

(0)  Where  the  defendant  claims  title,  an 
action  of  assumpsit  for  the  rents  will  not 
lie  against  him,  supra,  84,  note  {b)  \  and 
semble,  he  ought  to  bring  ejectment,  or  if 
ejectment  cannot  be  brought,  an  action 
against  the  tenant  who  paid  the  rent  in 
his  own  wrong.  Cunningham  y.  Laurents, 
1  Bac.  Ab.  260,  5th  ed.  And  in  an  action 
for  use  and  occupation  by  a  stranger,  the 
title  cannot  be  tried.  Morgan  y,  Ambrose, 
Peake's  Ev.  258.  And  see  Stapt^ld 
V.  Yewd,  and  Sadler  v.  Evans,  B.  N.  P. 
133. 
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I>ure8».  distrained,  pays  money  in  order  to  obtain  the  possession  of  them,  he  cannot 
recover  it  in  an  action  for  money  had  and  received,  but  must  proceed  in 
replevin  or  trespass  (/»).  So  it  is  if  a  tenant,  under  threat  of  distress,  pays 
more  rent  than  is  due  (q).  But  it  was  held  by  the  Court  of  Common  Pleas^ 
in  a  subsequeut  case,  that  the  action  lies  to  recover  money  which  has  been 
obtained  through  fear  of  process  by  distress  by  an  excess  of  authority, 
although  it  had  been  paid  over  to  a  third  person,  who  was  the  proper 
officer  to  whom  it  should  have  been  paid,  in  case  the  distress  had  been 
legally  made  (r). 

Mistake.  So  where  money  has  been  paid  under  a  mistake  to  one  who  is  not 

entitled  to  receive  it,  and  who  has  no  claim  in  conscience  to  retain  it  (s) ; 
as  where  monfy  is  paid  to  the  assignees  of  a  bankrupt  by  a  debtor  to  the 
bankrupt,  without  claiming  a  set-off  due  to  him  (t).  And  eo  it  was  held 
where  the  defendant,  supposing  himself  to  be  the  legal  representative  of  a 
lessee  for  years,  sold  the  term  and  delivered  the  lease  to  the  plaintiff,  who 
was  afterwards  ejected  by  the  rightful  administrator  (u).  But,  although 
the  party  paid  the  money  under  a  mistake,  in  fact,  yet  if  he  was  guilty  of 
negligence  in  doing  so,  where*  he  might  have  known  the  fact,  and  ought  to 
have  known  it,  he  cannot  recover.  As  where  the  drawee  of  a  bill  of  ex* 
change,  the  signature  of  the  drawer  being  forged,  pays  the  amount  (x).  So 
where  bankers  paid  the  amount  of  a  forged  acceptance  to  an  innocent  holder 
for  value  (y).    So  a  foriioriy  if  the  party  who  pays  by  mistake  occasions 


(p)  lAndon  v.  Hooper^  Cowp.  414.  In 
AnMComh  v.  Shore,  1  Camp.  C.  285,  Sir 
J.  ManBiield,  C.  J.  held,  that  an  action 
on  the  case  would  not  He  for  detaining 
cattle  distrained  damage-feasant  after  ten- 
der of  amends,  the  tender  not  having  been 
made  till  after  the  impounding. 

(q)  Knibbt  v.  HaU,  1  Esp.  84.  Lothian 
V.  HendertOHy  3  B.  &  P.  520. 

(r)  Snotodm  v.  DavU,  1  Taunt.  350. 
Upon  a  distress  made,  the  tenant,  in  con- 
sideration of  forbearance,  promised  to  pay 
the  broker's  charges;  time  was  accord* 
iugly  given,  and  the  cliarges  paid,  but  the 
amount  thereof,  as  well  as  of  Uie  rent  de- 
manded, was  at  tlie  time  objected  to ;  held 
that  the  payment  was  not  voluntary,  and 
that  he  might  recover  back  such  charges 
as  were  uot  usually  allowed ;  the  broker, 
as  a  public  officer,  cannot  be  permitted  to 
exceed  them.    HilU  v.  Stvrt,  5  Bing.  37, 
and  2  M.  &  P.  96.   A  creditor,  upon  threats 
of  proceeding  to  a  bankruptcy,  obtained 
from  his  debtor,  before  signing  a  compo- 
sition-deed, bills  to  the  full  amount  of  his 
debt,  which  he  indorsed  over  to  a  third 
person,  who,  when  the^  became  due,  en* 
forced  payment  from  the  debtor  by  action  ; 
held,  that  it  was  not  to  be  deemed  a  case 
of  par  delietum,  but  as  of  money  obtained 
illegally  and  extorsively,  and  might  be 
recovered  back  as  money  had  and  received 
by  the  defendant,  through  the  medium  of 
the  person  to  whom  by  his  order  it  was 
paid.   Smith  v.  Cuff,  6  M.  &  S.  160. 

(f )  Bonnell  v.  Foulkes,  2  Sid.  4    CHppt 
v.  needy  6  T.  R.  606. 

(0  Bise  V.  Dickinton,  1  T.  R,   285. 
MUnet  V.  Duncan,  6  B.  &  C.  671.  Hodg^ 


urn  V.  Williamt,  6  Esp.  C.  29.  Vide  Cob- 
den  V.  Kemrick,  4  T.  R.  432.  in  no^.  and 
ii{fra, 

(tf)  CWppt  V.  Beed,  6  T.  B.  606. 

\x)  Price  V.  NeaLe,  3  Burr.  1554;  Ab- 
bott,  L.  C.  J.  in  WiUdnton  v.  Johnton, 
3  B.  &  C.  428,  observed,  that  the  opinton 
of  Lord  Mansfield  in  this  case  appears  to 
have  been  g^unded  not  on  the  delay,  but 
on  the  general  principle  that  an  acceptor 
is  bound  to  know  the  handwriting  of  the 
drawer,  and  tliat  it  is  rather  by  bis  fiiolt 
and  negligence  than  by  his  mistake  that  he 
pays  on  a  forged  signature.    An  acceptor 
of  a  bill  of  exchange  is  liable  though  the 
bill  be  forged.    Smith  v.  Chetter,  1 T.  R. 
654;  ir\fra,   tit.  Bill  of  Exchanob. 
Where  the  drawee,  without  looking  at  the 
bill  on  its  being  presented  for  payment, 
desired  the  holder's  clerk,  who  presented 
it,  to  call  again  on  a  subsequent  day.  Lord 
Kenyon  held  that  he  was  not  excluded  from 
the  defence  of  forgery  of  the  drawer's  sig-* 
nature,  as  he  had  not  looked  at  the  bill. 
But  on  proof  that  the  defendant  had  in 
other  instances  paid  bills  so  drawo,  be 
being  connected  with  the  supposed  drawer 
in  business,  Lord  Kenyon  held  that  be 
could  not  set  up  forgery  as  a  defence. 
Barber  v.  Oingell,  3  Esp.  C.  60. 

(y)  Smith  v.  Mercer,  1  Marsh.  453. 
Chambre,  J.,  who  tried  the  cause,  thought 
that  the  plaintiffit  were  entitled  to  recover. 
Dallas  and  Heath,  Js.  werr  of  oplniou  that 
they  were  uot  so  entitled,  on  the  ground  of 
the  fault  or  neglect  of  the  plaintiffs,  who 
ought  to  have  known  the  signature  of  tlieir 
customer.  Gibbs,  C.  J.  held,  that  the 
delay  which  had  occurred  (the  forgery  not 
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delay  aod  inconyenience  to  the  holderB  of  the  bill  (z).    But  if  one  party,  M%ttVfT 
under  a  mistake,  induce  another  to  act  on  the  same  mistake,  so  that  negli- 
gence is  as  imputable  to  the  one  as  to  the  other,  the  latter  is,  on  the  gene- 
ral principle,  entitled  to  recover  (a). 

If  A.f  being  indebted  to  ^.,  pay  the  amount  to  an  attorney,  who  sues  in 
B,'§  name,  but  without  any  authority  from  £.,  the  latter  may  still  recover 
against  A.y  but  A,  may  recover  against  the  attorney,  although  he  was  im- 
posed on  by  a  counterfeited  warrant  of  attorney  (b). 

When  money  had  been  paid  on  account,  and  a  dispute  afterwards  occur- 
ring, a  balance  was  struck  omitting  to  notice  the  sums  paid,  and  the  plaintiff 
paid  the  whole  balance,  he  was  permitted  to  recover  as  for  money  paid 
under  a  mistake  of  fact,  in  the  hurry  of  business  (c). 

But  money  paid  under  a  knowledge  of  all  the  facts,  or  where  the  party  Mistake  in 
possesaes  full  means  of  knowledge,  cannot  be  recovered  on  the  ground  that  ^^* 
the  plaintiff  mistook  the  law  (d). 


hsTiag  been  di80over^d  for  a  week)  was 
sufficient  for  the  decision  of  the  canse ; 
intimating,  however,  that  he  did  not  mean 
to  dissent  finom  the  laiger  gronnd  on  whieh 
the  case  had  been  put  by  the  two  former 
Judges.  See  also  Hall  v.  Fuller,  5  B. & C. 
750;  injra,  tit.  Negliobnce. 

{z)  See  the  caseii  last  cited.  WUkiiuon 
T.  J^ohnscnj  3  B.  &  C.  428  j  and  see  Smith 
v.  CheMter,  1  T.  R.  654. 

(a)  A,  paid  to  B.  a  navy  bill,  purporting 
to  be  of  the  valae  of  1,8002.,  but  which 
was  in  reality  worth  Q002.  only,  a  figure 
having  been  forged,  and  it  was  held  that 
B.  was  entitled  to  recover  the  difference 
from  A.  who  was  ignorant  of  the  fraud. 
J4me9  V.  Byde,  5  Taunt.  488;  1  Marsh. 
157.  So  in  Bruce  v.  Bruce,  5  Taunt  495. 
So  where  the  plaintiff  in  London,  at  the 
request  of  tiie  defendant,  the  holder  of  a 
bill  purporting  to  ha?e  been  iiuiorsed  by 
H,  at  M.  BBd  dishonoured,  paid  the  amount 
the  same  day  for  the  honour  of  H,  (whose 
same  was  forged),  but  gave  notice  to  the 
defendant  in  time  to  enable  him  to  give 
notice  of  the  dishonour  of  the  bill  to  the 
preYioDS  parties  by  that  day's  post.  Wil- 
imton  V.  Johmon,  3  B,ScC,  428.  And 
although  the  plaintiff  in  the  above  case 
had  struck  out  the  names  of  the  indorsers 
sttbieqaent  to  that  of  H.,  it  was  held  that 
this  having  been  done  by  mistake,  did  not 
alter  the  rights  of  the  parties,  but  was 
capable  of  explanation  by  evidence.  lb. 
8o  where  the  phiintifis  discounted  for  the 
defeodantfl  a  bill  of  exchange,  which  the 
letter  did  not  indorse,  and  the  signatures 
of  the  drawer  and  acceptor,  the  latter  of 
whom  kept  an  account  with  the  defendants, 
were  forged.    FuU^r,  SmUh,n.icM,49. 

(ft)  Bobton  V.  Eaton,  1  T.  R.  62. 

(c>  Lucas  V.  Woriwick,  1  Mo.  &  R. 
2d9u  Where  an  estate  is  sold,  which  turns 
out  to  be  of  less  value  than  the  price  given 
for  it,  the  difference  cannot,  in  the  absence 
of  fraud,  be  recovered.  Cox  v.  Prentice, 
3  M.  &  S.  3S0i  per  Le  Blanc,  J.  But  if 
the  parties  agree  to  abide  by  the  weigh- 


ing of  any  article  at  particular  scales, 
and  In  the  weighing  an  error  not  noticed 
at  the  time  takes  pUice,  from  misreckoning 
a  weight,  in  consequence  of  which  the 
article  is  taken  to  be  of  greater  than  its 
real  value,  and  the  price  is  paid,  money 
had  and  received  is  sustainable.  Per  La. 
BUenborough,  ifr. 

(d)  Bilhie  v.  iMndey,  3  East,  400.  Louny 
V.  Bourdieu,  Dougl.  467.  Cha(field  v.  Pasp" 
ion,  cited  2  East,  470.  Baviet  v.  Wation, 
8  N.  &  M.  700;  and  see  TheBast  India 
Company  v.  Tritton,  3  B.  &  C.  280 ;  and 
tf|/ra,  88,  note  (m).  Ld.  BUenborough,  in 
the  case  of  Bilbte  v.  Lumley,  observed  that 
in  the  case  of  Clm^field  v.  Paspton,  2  East, 
471,  note  (a),  it  was  so  doubtful  on  what 
the  case  turned,  that  It  was  not  reported, 
Ashurst,  J.  had  in  that  case  intimated  that 
if  money  was  paid  without  full  knowledge 
of  the  facts,  and  under,  what  he  termed,  a 
blind  suspicion  of  the  case,  and  was  found 
to  have  been  paid  unjusUy,  it  might  be 
recovered.  Ld.  Kenyou  observed  that  the 
plaintiff  had  not  paid  the  money  under  a 
/air  knowledge,  and  that  he  had  done  so 
under  a  protest ;  but  Orose  and  Lawrence, 
Js.  seem  to  have  doubted  the  sufficiency 
of  these  grounds;  and  Lord  BUenborough, 
in  Bilbie  v.  LuwXey,  seems  to  hitimat^ 
that  the  principle  of  decision  in  that  case 
was  not  sufficiently  clear  to  make  it  a  pr&> 
cedent.  It  makes  no  difference  that  the 
party  paid  the  money  under  a  protest,  de- 
claring his  intention  to  bring  an  action  to 
recover  it.  Brown  v.  M^Kinnally,  1  Esp. 
C.  279 ;  see  also  S.  P.  Cartwright  v.  Row^ 
ley,  2  Bsp.  C.  723.  Upon  the  same  prin- 
ciple, the  giving  a  bill  of  exchange  or  pro- 
missory note  for  the  amount  of  a  debt, 
precludes  the  debtor  from  afterwards  dis- 
puting the  amount.  Nash  v.  Tumer,  1 
Esp.  C.  217.  Solomon  v.  Turner,  1 
Starkie's  C  51.  The  same  reasons  also 
apply  where  the  amount  has  been  allowed 
in  account.  Skyring  v.  Greenwood,  4 
B.  Sc  C.  '281.  So  if  the  veudor  waive  a 
contract  for  the  sale  of  goods,  he  cannot 
G  4 
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Where  the  captain  of  a  king's  ship  brought  home  in  her  public  treasurei 
upon  the  public  servire,  and  also  treasure  of  individuals  for  his  own  emolu- 
ment, and  received  freight  for  both,  and  paid  over  one-third  of  it  (accord- 
ing to  the  usual  practice)  to  the  admiral,  and  having  afterwards  discovered 
that  the  law  would  not  have  compelled  him  to  pay  the  third,  brought  an 
action  against  the  executrix  of  the  admiral  to  recover  it  back ;  it  was  held, 
that  he  could  not  recover  back  the  private  freight,  because  the  whole  of 
that  transaction  was  illegal ;  nor  the  public  freight,  because  he  had  paid  it 
under  a  full  knowledge  of  the  facts,  although  under  ignorance  of  the  law, 
and  because  it  was  not  against  conscience  for  the  executrix  to  retain  it(e). 
Where  money  has  been  paid  by  mistake,  which  the  law  would  not  have 
compelled  the  plaintiff  to  pay,  but  which  in  equity  and  conscience  he  onght 
to  have  paid,  he  cannot  recover  it(y).  As  where  he  pays  a  debt  otherwise 
barred  by  the  Statute  of  Limitations,  or  a  debt  contracted  during  his 
infancy  (g). 

A  plaintiff  who  has  paid  the  whole  of  an  attorney's  bill  cannot  after 
taxation  recover  the  sum  deducted  from  the  bill  (A).  Where  a  tenant 
omitted  to  deduct  the  property-tax  out  of  his  rent,  it  was  held  to  be  a 
voluntary  payment,  which  he  could  not  recover  back  (i). 

In  case  of  the  payment  of  money  to  a  kiwwn  agent,  the  general  rule  is 
that  the  action  ought  to  be  brought  against  the  principal  (A) ;  and  mere 
evidence  of  the  receipt  of  money  by  the  defendant  as  the  agent  of  another 
is  insufficient  to  support  the  action  (I) ;  and  an  agent,  who  having  received 
money  pays  it  over  without  notice  to  the  contrary,  is  not  liable,  for  it  would 
be  unjust  that  he  should  suffer  from  the  mistake  of  another  (m)  ^  and  the 


afterwards  Insist  on  the  contract  because 
he  waived  the  contract  in  ignorance  of  the 
law.  Oomery  v.  Bandy  8  M.  &  S.  378 ; 
see  also  Lothian  v.  Henderson,  8  B.  &  P. 
690.  So  if  a  drawer  promise  to  pay  a  bill 
of  exchange,  with  knowledge  that  time 
has  been  given  to  the  acceptor.  Steoeni 
V.  Lynch,  12  East,  88.  See  tit.  Bills  op 
ExcHANOB.  It  has  even  been  held  that 
a  plaintiff  cannot  recover  in  respect  of  a 
claim  which  he  might  have  insisted  on  in 
a  former  action  when  he  was  defendant,  In 
reduction  of  damages.  Kist  v.  Atkinton^ 
2  Camp.  68. 

(e)  Sir  C.  Bruhane  v.  Dacret,  6  Taunt. 
143 ;  and  see  Stevent  v.  Lyneh,  12  East, 
88. 

(/)  1  T.  R.  286. 

{g)  Bize  v.  IHcHnMon,  1  T.  R.  286. 

(A)  &otMrv.PopiKfi,2Starkle'sC.85. 

(i)  Denbyy.  Moore,  1  B.&A.  123.  An 
unsQccessftd  party  in  a  cause,  who  pays 
the  witness  a  second  time  over  (the  winner 
having  already  paid)  in  the  taxed  costs, 
cannot  recover  it  back.  Crompton  v.  Hut' 
ton,  3  Taunt.  230.  So  it  has  been  held 
that  if  a  lessee  be  evicted,  he  cannot  re- 
cover the  rent  which  he  has  paid.  See 
Stmf{forth  v.  Staggt,  cited  1  Camp.  898,  n. 
iCin^  V.  Afor^in,  cited  2  Camp.  268.  But 
where  the  tenant,  after  payment  of  rent, 
was  ejected  by  a  third  party  establishing 
his  titie  to  the  premises,  and  who  tmb^e- 
quently  recovered  mesne  profits  during  the 
time  for  which  the  rent  had  been  paid,  it  was 


held  that  the  tenant  was  entitled  to  recover 
it  back  firom  the  party  to  whom  it  had 
been  paid,  as  money  had  and  received,  he 
not  having  set  up  any  title  at  the  trial  of 
the  gectment.  Neiotome  v.  Graham,  10 
B.  &  C.  234.  See  1  Freeman,  479,  note{d), 
2d  edit.  After  the  death  of  a  bankrupt 
tenant  for  life,  his  assign)ees  were  allowed 
to  recover  as  money  had  and  received  the 
by-gone  rents,  from  one  who  had  received 
them  under  a  fraudulent  assignment 
Brown  v.  Bap,  cited  3  Buss.  Ac  Myl.  124. 
481. 

(k)  B.  N.  P.  133.  Sadler  v.  JSvant, 
4  Burr.  1094.  Smith  v.  Bromley,  Doug. 
696,  n.  HorrfdU  v.  Handley,  2  Moore,  5 ; 
9  Taunt  136.  The  action  does  not  lie 
against  an  excise  officer  who  has  received 
duties  after  the  repeal  of  the  Act,  but  who 
has  paid  over  the  amount  to  his  saperior. 
Oreemoay  v.  Hurd,  4  T.  R.  658.  WkU* 
bread  v.  Brookeebahk,  Cowp.  69.  And  see 
Campbell  v.  Hall,  Cowp.  204 ;  there  the 
dnties  remained  in  the  hands  of  the  officer 
for  the  purpose  of  trying  the  question  So 
where  a  churchwarden  has  paid  over  burial 
fees  to  the  treasurer  of  the  trustees  of  a 
chapel.  Hor^fhUr.  Handley,  8  Taunt  136. 

{I)  As  where  the  agent  signs  a  receipt 
for  his  principals;  e.  g,  "for  S,  ^  W.^ 
W,  B.  Edden  v.  Bwd,  8  Camp.  809; 
and  ^eeStepheney.  Badeock,9  B.  h  Ad.  354. 

(m)  B.t  a  banker,  being  the  agent  of  .4., 
who  indorses  a  bill  of  exchange  to  him, 
receives  the  amount  from  theaeoeptor  and 
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party  who  msde  the  mistake  has  his  remedy  against  the  principal.  It  is  Money  t«- 
otherwise  in  special  cases :  as  where  the  agent  has,  previous  to  the  pay-  ^®^^^  ^J 
menty  received  notice  not  to  pay  it  over  (n) ;  or  where  he  has  received  the 
money  maiAfide  (o).  To  make  this  defence  available,  it  must  appear  that 
the  money  was  paid  to  the  agent  expressly  for  the  use  of  the  person  to 
whom  he  had  so  paid  it  over  (p) ;  and  that  he  has  paid  it  over,  or  done 
that  which  is  equivalent  to  such  payment  {q). 

Where  an  agent  receives  money  for  his  principal  under  a  claim  of  right, 
as  for  tithe,  the  right  of  the  principal  cannot  be  tried  in  an  action  against 
the  agent,  if  he  can  show  the  least  colour  of  right  in  the  principal ;  as  for 
instance,  his  having  been  some  time  in  possession  (r). 

Where  money  is  deposited  with  an  agent  of  the  party,  his  authority  is  in 
general  revocable;  and  after  countermand,  the  principal  is  entitled  to 
recover  it.  Thus  the  authority  of  a  stakeholder  may  be  revoked  before  the 
decision  has  taken  place  (s),  and  the  stake  recovered. 


pays  It  9W9r  to  A.  The  acceptor  cannot 
recover  Iram  3.,  althoogh  it  turn  out  that 
the  bill  was  hidoned  to  A,,  under  a  bu|^ 
poted  antbority,  viz.  a  warrant  of  attor- 
ney, which  did  not  warrant  the  transfer. 
RtMt  India  Company  y,  Triiton^  3  B.  &  C. 
2S0.  Note,  that  the  acceptors  had  made 
all  such  inquiries  as  they  deemed  to  be 
necessary,  and  that  the  defendant  was  not 
privy  to  the  &cts.  SembU,  that  an  in- 
dorver  does  not  warrant  the  genuineness  of 
previous  indorsements.  If  A .  give  a  letter 
of  attorney  to  J9.  to  receive  money  from 
C,  and  bring  an  action  against  C.,  C. 
cannot,  ezo^t  in  mitigatloo  of  damages, 
show  that  he  has  paid  money  to  JB,  since 
tiie  action  brought,  for  the  bringing  the 
action  is  a  revocation  of  the  auUu^rity. 
B.  N.  p.  15a.  Ca.  £.  B.  406.  So  if  ^. 
receive  qnit^rents  for  TF.,  and  after  notice 
to  A,  not  to  pay  the  money  over  to  W^ 
becanse  it  is  not  due,  he  afterwards  pays 
it  over,  the  action  lies.  Sadler  v.  JElvaau, 
B.  N.  p.  133. 

(»)  Sadler  v.  JBwme^  B.  N.  P.  133. 

(o)  As  where  a  gaoler  illegally  receives 
rent  from  a  prisoner  for  a  room  in  the 
prison.  Miller  y.  Arii,  B.  R.  Hidd.  Sitt. 
after  H .  41  O.  3,  cor.  Lord  Kenyon.  So 
wheze  a  anm  of  money  has  been  paid  by 
the  putative  father  to  a  parish  ofiioer, 
for  the  purpose  of  indemnifyittg  the  parish 
against  a  bastard  child.  Townson  v. 
Wiimmy  1  Camp.  39a  Waikint  v.  Heuy- 
Uttf  1  B.  A  B.  1.  Clark  v.  Johnton,  3 
Btng.  424.  StaSa^forth  v.  Staggt^  1  Camp. 
306,  n.  k,  664.  King  v.  Martin^  cited  3 
Camp.  C.  868.  S.  P.  ruled  by  Hullock,  B. 
Lane  Sfving  Ass.  18S6.  So  if  money  be 
paid  to  a  baJliiT,  who  exceeds  his  autho- 
rity, under  terror  of  process,  see  1  Taunt. 
350. 

{p)  Snowdeny.  Dame,  1  Taunt.  350; 
whne  money  was  paid  by  the  plaintiff  to 
a  baUiif,  who  exceeded  his  authority,  in 
ofder  to  redeem  Ids  goods,  and  not  that  it 
might  be  paid  over  to  any  one  in  parti* 
cuter. 


(q)  If  tUngs  at  the  time  of  the  notice 
remain  nnaltmd  as  between  the  agent 
and  his  principal,  if  no  advance  has  been 
made,  bills  accepted  or  new  credit  given 
by  the  agent,  in  consequence  of  the  pay- 
ment, he  is  still  liable,  although  the  money 
has  been  passed  in  account,  or  a  rest  made. 
BuUer  v.  Harriaon,  Cowp.  566.  Cox  v. 
Prentiee,  8  M.  <e  8.  344.  And  although 
he  has  paid  it  over,  yet  if  tlie  defendant 
has  induced  the  plaintiff  to  suppose  that 
the  money  had  not  in  foct  been  paid  over 
before  notice,  he  cannot  avail  himself  of 
such  payment.  Sdwardi  v.  HoddUWf  6 
Taunt  615.  Seeui,  if  the  situation  of  the 
agent  has  been  altered.  The  agents  of  the 
plaintiff  in  England  were  directed  by  him 
to  pay,  through  the  defendants,  money  to 
be  phioed  to  Us  credit  in  India,  which  waa 
done,  and  an  entry  made  in  the  defondanf  s 
books  to  the  eredit  of  their  correspondents, 
to  whom  they  sent  advice  to  account  for 
it  to  the  plahitiff:  before  the  letter  of 
advice  reached  their  correspondents,  the 
latter  foiled,  having  drawn  on  the  defen- 
dants, between  the  date  of  such  letter  and 
the  failure,  bills,  which  the  defendant  had 
accepted  to  an  amount  exceeding  the 
amount  paid  in  by  the  plaintiff.  It  was 
held,  that  the  defendants  having  only  acted 
as  directed,  and  the  situation  in  which 
they  stood  towards  their  correspondento 
being  altered,  the  plaintiff  could  not  main« 
tainosmmfun^  against  them  for  the  money 
BO  paid  in.  jSPArthy  v.  CMom,  1  Perr. 
k  Dav.  480. 

(r)  Siapi^fiMy,  Ffftod, Tr. 87  G.  2,  cor. 
Lee,  C.  J.,  B.  N.  P.  163 ;  Cas.  K.  B.  400. 

(i)  Although, as  it  seems,  the  wager  be 
legal,  for  the  situation  of  the  stakeholder 
does  not  differ  from  that  of  an  arbitrator, 
whose  authority  is  oountennandable.  See 
JSUham  v.  iCifipfmim,  1  B.  &  A.  683,  et 
vid.  tf|/T*a,  06.  Aliter,  where  a  legal  wager 
has  been  determined  against  the  plainUff. 
Brandon  v.  Hibbert,  4  Camp.  37.  Bland 
V.  CoUeit,  Ibid.  167. 
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Where  the  drawer  of  a  bill  paid  the  amount  to  an  indorser^  to  take  it  up 
when  due,  but  the  bill  not  having  been  presented  in  due  time,  the  drawer 
directed  the  indorser  not  to  pay  the  amount,  and  offered  to  indemnify  him ; 
and  notwithstanding  this,  the  indorser  afterwards  paid  the  bill,  it  was  held 
that  he  paid  it  in  his  own  wrong,  and  that  the  drawer  migbt  recover  the 
amount  (t). 

A  trustee,  such  as  the  provisional  assignee  of  a  bankrupt,  is  not  liaUe  for 
money  received  by  an  agent  appointed  with  due  care,  who  has  &iled  (u). 

Under  this  eount  the  plaintiff  may  also  show  that  he  has  paid  money  to 
the  defendant  upon  a  consideration  whioh  has  failed*  As,  for  a  bill  of  ex- 
change  upon  a  banker  who  breaks  before  it  can  be  tendered  to  him  (x).  Or 
for  goods  whieh  have  not  been  delivered  (p) ;  or  money  paid  as  a  deposit 
on  the  purchase  of  an  estate,  where  the  vendor  cannot  make  out  a  title  («). 
So  he  may  recover  the  money  paid  as  a  eonsideration  for  an  annuity,  where 
the  deeds  for  securing  it  have  been  set  aaide  for  informality  (a).  Or  where 
one  of  the  several  securities  fails  {b).  Or  where  one,  having  purchased  a 
lease  from  the  defendant  as  the  supposed  representative  of  the  lessee,  is 
ousted  by  the  real  administrator  (c).  But  where  a  personal  representative 
assigned  a  mortgage-deed,  which  turned  out  to  be  a  forgery,  for  a  valuable 
consideration,  but  without  any  knowledge  of  the  forgery,  it  was  held  that 
the  purchaser  was  not  entitled  to  recover  the  price  {d). 

A,  pays  B.  an  annuity  for  the  use  of  an  invention,  for  which  B.  has  ob- 
tained a  patent,  and  it  afterwards  turns  out  that  the  patent  was  void,  the 
invention  having  been  in  public  use  before.  A,  cannot  recover  the  amount 
so  paid  (e) ;  for  he  has  had  the  use  of  it. 


(0  Whitfield  v.  Saoage,  2  B.  &  P.  277. 

(u)  Raw  Y.  Cutten,  9  Bing  06. 

(x)  B.  N.  p.  131.  See  ^so  Jones  v. 
Ryde,  1  Marshall,  157,  where  A.  paid  to 
B.  a  navy  bill  purporting  to  be  of  the  ralae 
of  1,8002.  but  which  was  in  reality  worth 
800  /.  only,  a  figure  having  been  forged ;  it 
was  held  that  J9.  was  entitled  to  recover 
the  difference  from^.  who  was  ignorant  of 
the  fraud.  But  'where  A.  d*  Co.,  bankers, 
paid  the  amount  of  a  forged  acceptance  to 
an  innocent  holder  for  value,  it  was  held 
that  they  could  not  recover  the  amount. 
Smith  Y.  Mercer,  I  Marshall,  463 ;  supra^ 
86. 

(y)  Str.  407j  B.  N.  P.  181. 

{z)  8  T.  R,  610;  3  B.  &  P.  181.  See 
Vbndor  and  Vbndeb. 

(a)  Shore  v.  Webb,  1 T.  B.  732.  In  such 
case  the  deeds  should  be  produced,  and 
their  execution  proved,  and  the  setting 
them  aside  proved  by  the  production  of 
the  rule  of  court.  See  Hichi  v.  Hicks, 
8  East,  16. 

(5)  Scurfield  v.  Gaivland,  6  East,  241. 
The  defendant  is  entitled  to  deduct  for  pay- 
ments made  by  him  in  respect  of  the  an- 
nuity. Hicks  V.  Hicks,  8  East,  16 ;  and 
see  Davis  v.  Bryan,  6  B.  &  C.  661. 

(c)  Cripps  V.  Beed,eT,  R.006.  In  such 
case  the  assignment  should  be  produced 
and  proved,  and  the  ouster  should  be 
proved  by  evidence  of  the  judgment  in 
ejectment ;  and  the  \vrit  of  possession,  and 
the  revocation  of  the  letters  of  administra- 


tion, should  be  proved.  Lord  Kenyon  ob- 
served that  he  did  not  wish  to  disturb  the 
rule  caveat  emptor,  adopted  in  Bree  v. 
Holbeach,  Doug.  664,  and  other  cases ;  tliat 
where  a  regular  conveyance  was  ^^* 
other  covenants  ought  not  to  be  added ; 
and  that,  in  general,  a  seller  covenants  for 
his  own  acts  and  those  of  his  ancestors 
only ;  fai  which  respect,  the  case  of  a  mottr 
gagor  diflbred  from  it,  as  he  covenants  that 
at  all  evento  he  has  a  good  title ;  but  that 
here  the  whole  passed  by  parol,  under  » 
misapprehension  by  both  parties  that  tnc 
defendant  was  the  legal  admhiistrator  oi 
the  lessee.  In  the  case  of  Bree  v.  Boi- 
beach,  no  action  could  have  been  main- 
tained. Where  a  defendant  in  possession 
of  premises  which  he  formerly  held  uum 
a  tenant  for  life,  who  was  dead,  wW  '»* 
interest,  under  a  representation  that  ^^JT 
a,  good  lease  for  seven  years,  and  was  *'*JJ^ 
wards  ejected,  Lawrence,  J.  held,  on  tn 
authority  of  CHpps  v.  Beed,  that  the  ^ce 
might  be  recovered.  Matthews  ▼.  ^^J;' 
lings,  Salop  Summ.  Ass.  IBOl ;  Woodftli  s 
Landlord  and  Tenant,  2d.  edit  95. 

(d)  Doug.  666. 

(e)  Taylor  v.  Hare,  1  N.  R.  260.  Vote, 
that  the  Judges  in  this  case  hdd  <^<'°"^°^ 
able  stress  on  the  consideration  ^^^r^^ 
parties  acted  under  a  mistake;  but  so  they 
did  in  the  case  of  Cnpps  v.  Beed ;  the  true 
distinction  seems  to  be,  that  in  Taylf^J' 
Hare  the  plaintiff  did  in  fact  derive  beneflt 
lromthepatent;andHeath,  J.  said,    ^^ 
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So  where  an  article,  which  the  vendee  has  an  opportunity  of  examining, 
is  sold  without  frauds  the  vendee  eannot  afterwards  recover  the  price,  upon 
discovering  that  the  article  was  internally  defective  at  the  time  of  sale  (f), 

A  putative  father  giving  a  note  for  a  fixed  sum  to  the  parish  officers,  who 
receive  the  amount,  may  recover  hack  such  part  as  remains  unexpended  on 
the  death  of  the  child,  as  money  had  and  received  to  his  use  {g),  A 
plaintiff  who  has  paid  money  on  a  consideration  not  performed,  may  either 
affirm  the  agreement  hy  a  special  action  for  non^performance,  or  disaffirm 
it  by  reason  of  the  fraud,  and  bring  an  action  for  inoney  had  and 
received  (A). 

Where  money  has  been  paid  by  the  plaintiff  to  the  defendant,  upon  a  Rescinded 
eontract  which  is  afterwards  reidnded,  either  in  consequence  of  the  nature  <^°^'^^ 
of  the  contract,  or  by  consent  (i),  or  by  the  act  of  the  defendant,  then,  since 
the  consideration  fails,  the  plaintiff  is  entitled  to  recover  the  money.  As, 
vhere  the  plaintiff  paid  ten  guineas  to  the  defendant  for  a  chaise,  on  con- 
dition that  it  should  be  returned  in  case  the  plaintiffs  wife  did  not  approve 
of  it,  paying  3 <,  6d.  per  day.  In  the  mean  time  the  plaintiffs  wife  dis^ 
approving  of  it,  the  chaise  was  sent  back  to  the  defendant  after  three  days^ 
and  left  on  his  premises  without  his  consent,  and  the  Ss.  Qd.  per  day  was 
tendered,  which  the  defendant  refused  to  receive ;  and  it  was  held  that  the 
plaintiff  was  entitled  to  recover  the  ten  guineas  (A).  And  in  Criles  v. 
Edwards  (f),  where  the  defendant  by  his  neglect  prevented  the  plaintiff 
from  carrying  a  special  agreement  between  them,  for  the  sale  of  cord- wood 
to  the  plaintiff,  into  execution,  it  was  held  that  the  plaintiff  might  recover 
the  sum  which  he  had  paid  under  the  contract,  as  money  had  and  received 
to  his  use.     So,  it  was  held  in  Dutch  v.  Warren  (m),  where  the  defendant 


eaonot  take  an  accoant  here  of  the  profits  ( 
it  might  as  well  be  said,  that  if  a  maa 
lease  land,  and  the  leasee  pay  rent,  and  be 
afterwards  evicted,  he  shall  recover  back 
the  renty  though  he  has  taken  the  fruits  of 
the  hmd.  The  defendant  sold  his  patents 
right,  such  as  it  was,  and  tliere  was  no 
express  or  implied  warranty  that  the  pa- 
tent shoald  stand,  and  there  was  no  fraud." 

(/)  Bluett  V.  Oibame,  1  Starkie's  C. 
384.  But  where  the  plaintiff,  a  stock- 
broker, sold  for  the  defendant  four  Gua- 
temala boads,  and  paid  him  the  amount, 
and  after  the  hoods  had  been  two  days  in 
the  hands  of  the  purchaser  they  were 
Ibuad  not  to  be  marketable,  and  the  plain- 
tiff took  them  back  and  reimbursed  the 
pofshaser,  it  was  held  that  he  was  entitled 
to  recover  for  the  amount  paid  by  him 
t9  the  defendant.  Young  v.  Cole^  3  Bing. 
N.  C.  7  JM. 

{g)  Watkint  v.  HewUtt,  1  B.  flc  B.  1. 
See  TaumsoH  v.  WiUon,  1  Camp.  396. 
Clarke  v.  Jokmon^  3  Bing.  444.  8.  P. 
cor.  Holloek,  B.  Lane.  8p.  Ass.  1836. 
In  the  ease  of  Chappel  v.  Poles,  2  M.  & 
W.  867,  the  money  was  held  to  be  recover- 
able aithoogh  the  defendants  (the  overseers 
who  had  recaived  the  money)  had  paid  it 
over  to  their  successors.  It  seems  that 
the  whole  sum  was  to  be  considered  as 
QQoey  had  and  received  to  the  plaintiff's 
nite,  the  oontract  being  illegal  and  vo|d, 


{h)  B.  N.  p.  132. 

(i)  The  plaintiff  agreed  to  let  to  the  de- 
fendant land  on  building  leases,  and  to 
advance  him  *—  2.,  to  be  repaid  by  a  cer- 
tain day,  and  the  defendant  engaged  to 
build  houses  thereon,  and  to  convey  them 
as  a  security:  after  some  of  the  houses 
had  been  built,  and  part  only  of  the  money 
agreed  to  be  lent  had  been  advanced,  the 
phiintiff  requested  the  defendant  not  to 
proceed  further  with  the  buildings,  which 
was  assented  to,  and  the  agpreement  re- 
scinded by  mutual  consent ;  held,  that  the 
day  for  repayment  being  passed,  the  plain- 
tiff might  recover  the  money  advanced  on 
the  common  counts,  and  was  not  bound  to 
declare  on  the  special  agreement.  James 
v.  Cottony  7  Bhig.  a66,and5  M.  &  P.  26; 
and  see  Oxendale  v.  Wetherell,  9  B.  &  C. 
386. 

(k)  rowers  V.  Barrett,  I  T.  R.  133. 
gale  of  an  article  by  il.  to  B.,  with  liberty 
to  return  it  in  a  month,  S,  allowing  10  /. 
out  of  the  price  paid,  and  in  case  B.  kept 
the  article  beyond  the  month  he  was  to 
pay  10 1,  more  to  A,;  B.  returning  the 
article  within  the  month  is  entitled  to  r^ 
cover  the  price,  deducting  the  102.  Hurst 
V.  OrbeU,  8  Ad.  k  £11. 107. 

(I)  7  T.  B.  181. 

(m)  Cited  3  Burr.  aOlO.  SubscriptionH 
advanced  under  a  scheme  for  establishing 
a  tontine  to  directors,  who  abandon  the 
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assumpsit:  monby  had  and  received. 


Contract 
still  open. 


Recovered 
by  legal 
procesa. 


had  refused  to  transfer  to  the  plaintiff  five  shares  in  the  Welsh  Copper 
Mines,  according  to  his  agreement,  under  which  the  plaintiff  had  paid  him 
the  price. 

Where,  however,  the  terms  of  the  special  contract  are  still  open,  this  action 
does  not  lie.  As,  where  money  is  paid  as  the  price  of  a  horse  warranted 
sound,  which  turns  out  to  be  unsound  (n) ;  for  an  action  for  money  had  and 
received  is  not  a  proper  form  of  action  to  try  the  warranty.  So,  in  the  case 
of  Cooke  y.  Murutone^  above  cited  (o),  it  was  held  that  the  money  which 
had  been  paid  for  the  delivery  of  the  soil  could  not  be  recovered,  whilst  the 
contract  for  the  soil  remained  still  open.  And  in  general  it  seems  that 
money  paid  upon  a  contract  cannot  be  recovered  back  after  part  execution 
of  the  contract,  and  where  the  parties  cannot  be  placed  in  $t(Uu  quo  {p). 
If  money  be  paid  which  is  due  in  honour  and  conscience,  it  cannot  be  reco- 
vered, although  payment  could  not  have  been  compelled  (q). 

It  is  a  general  rule,  that  money  recovered  by  means  of  legal  process 
cannot  be  recovered,  although  it  be  afterwards  discovered  that  it  was  not 
due  (r).  But  the  action  lies  against  an  overseer  of  the  poor,  to  recover  money 
in  his  hands  levied  under  a  conviction  which  has  since  been  quashed  («). 
So  it  lies  to  recover  money  paid  under  a  compromise  of  an  action ;  the 
compromise  having  failed,  and  another  action  having  been  brought  (0* 


scheme,  NoeUet  v.  Crothy»  8  B.  &  C.  814 ; 
or  for  the  purchase  of  shares  in  a  joint- 
stock  company,  Kempsan  t.  Saunders^  A 
Bing.  6;  may  be  recovered  without  any 
deduction  for  expenses. 

(n)  Power  v.  Wells,  Dong.  24,  n. ;  Cowp. 
818.  Wetton  v.  Doumet,  1  Doug.  S3. 
Pajfney.  Whale,  1  East,  274;  1  T.  R. 
133 

(o)  1  N.  R.  151.  See  also  HvU  v. 
Heightman,  2  East,  146 ;  ntpra,  5(5. 

(p)  Hunt  V.  SUk,  5  East,  449.  Gilei 
V.  Edwards,  7  T.  R.  181.  Where  an  in- 
fant has  paid  money  to  the  defendant  as  a 
premium  for  a  lease,  and  has  taken  posses- 
sion of  the  premises,  he  cannot,  alter  an 
avoidance  of  the  lease  on  coming  of  age, 
recover  back  the  money.  Hobnes  y.  Blogg, 
8  Taunt.  608.  The  purchaser  of  a  moiety 
of  his  partner's  share  of  a  Tessel  had  enter- 
ed upon  and  derlTed  the  full  profits  of  the 
vessel,  and  also  deposited  the  title-deeds 
with  a  third  person,  as  a  security  for  money 
advanced  to  him;  held  that  the  vendor 
could  not  recover  as  for  money  had  and 
received.  Beed  v.  Blamfford,  2  Y.  &  J. 
278.  An  original  contributor  to  a  foreign 
loan  paid  a  deposit  to  the  contractor  upon 
scrip  receipts,  and  transferred  them  to  the 
defendant  in  error,  and  the  contractor,  the 
plaintiff,  afterwards,  from  time  to  time  ex- 
tended the  period  of  paying  up  the  instil 
ments  to  stated  pericds,  on  certain  terms; 
held  that  the  defendant,  omitting  to  eom^ 
ply  with  the  terms  of  such  indulgence, 
could  not  afterwards  insist  upon  the  con- 
tractor accepting  the  instalments  with 
interest,  or  returning  the  deposit,  so  as  to 
maintain  oftumptit  for  money  had  and 
received.  RothiehUd  v.  Henning$,  4  M. 
4c  By.  411 ;  8.  C.   12  Moore.  569.     The 


plaintiff  put  money  Into  the  hands  of  the 
defendant  to  be  paid  to  J.,  with  the  qaali- 
flcation  that  it  was  not  to  be  paid  over 
until,  &c.;  before  which  the  plaintiff  de- 
manded that  it  should  be  paid  back  ;  held 
that  he  was  entitled  to  recover  it  back  or 
not,  accordiuff  as  the  jury  were  satisfied 
that  J,  looked  to  thephdntiff  or  defendant 
for  payment  of  that  sum.  Owen  v.  Boteen, 
4  G.  4c  P.  93. 

(q)  Farmer  v.  Arundel,  2  BL  R.  824. 

(r)  Marriott  v.  Hampton,  7  T.  R.  269. 
See  Moeet  v.  Matfarlane,  Burr.  1006; 
B.  N.  P.  ISO.  Thaip  v.  Haw,  Ibid.  See 
also  Broum  v.  M^KinnaUy,  1  Esp.  C.  270. 
There  the  money  was  paiU  under  a  protest 
that  it  was  paid  withoat  prejudice,  bat 
Ld.  Kenyon,  C.  J.  held,  that  it  was  to  be 
regarded  as  a  voluntary  payment  And 
see  Hamlet  v.  Biehardton,  9  Bfaig.  644. 
See  also  Barhone  v.  Brent,  1  Vem.  176; 
where  the  defendant  demurred  to  a  bill, 
which  stated  that  the  plahitiff  havhig  paid 
the  defendant  for  goods  but  lost  the  receipt, 
the  latter  recovered  in  an  action,  and  the 
demurrer  was  allowed.  In  that  case  North, 
Ld.  Keeper,  said,  that  if  A.  having  psid 
money  in  part  satisfaction,  afterwards  is 
compelled  by  an  action  to  pay  the  whole 
value,  the  party  who  paid  the  money  msy 
recover  it  at  law.  The  assignee  of  a  bank- 
rupt cannot  recover  from  the  plaintlfi^  in 
an  action  against  Uie  bankrupt,  money 
deposited  in  lieu  of  bail,  and  paid  over  by 
order  of  court  to  the  plaintififk,  on  default 
of  depositing  a  further  sum  in  lien  of  baiL 
BeynoldM  v.  Wedd,  4  Bing.  N.  C.  694. 
6  DowL  P.  C.  728. 

(«)  Feltham  v.  TVrry,  cited  ui  Birch  v, 
Wright,  I  T.  R.  187;  and  B.  N.  P.  131- 

(i)  Cf^Hien  v.  Kenrick,  4  T.  R.  432. 


UNDBR  LEGAL  PBOCSSd. — ILLEGAL  CONSIDBRATIOK. 


03 


And  where  the  defendant^  knowing  that  he  had  no  real  claim,  arrested  the 
plaintifT,  a  foreigner,  at  Falmouth,  on  his  arrival  from  abroad,  for  10,000/., 
and  under  the  compulsion  of  a  colourable  legal  process  extorted  from  him 
5O0L  as  in  part  payment,  the  Court  held  that  the  action  was  maintainable 
to  recorer  the  money  so  paid  («). 

Where  the  holder  of  a  bill  of  exchange,  being  a  trustee  for  the  plaintiif, 
rued  the  drawer,  and  after  his  bankruptcy  his  assignees  recovered  against 
the  sheriff,  in  the  name  of  the  bankrupt,  for  an  escape,  damages  to  the 
amount  of  the  bill ;  it  was  held  that  the  plaintiff  might  recover  the  damages 
from  the  assignees,  allowing  them  the  costs  and  expenses  (:r). 

It  seems  to  be  a  general  rule,  that  where  money  has  been  paid  by  the  Illegal  con- 
plaintiff  to  the  defendant,  on  a  consideration  which  is  illegal  in  itself  (y)  "iJeraiion. 
as  being  prohibited  by  some  statute,  but  where  the  plaintiff  does  not  stand 
in  pari  delicto  with  the  defendant,  and  cannot  be  considered  as  particeps 
erimimM,  the  money  may  be  recovered.  And  therefore,  where  a  statute  is 
made  for  the  protection  of  persons  standing  in  the  plaintiff's  situation,  the 
party  injured  may,  even  after  the  transaction  prohibited  by  the  statute  has 
been  finished  and  completed,  recover  the  money  so  paid.  Here  the  law 
acts  in  furtherance  of  the  provisions  of  the  statute ;  hence  a  debtor  may 
recover  from  a  creditor  all  the  usurious  interest  which  he  has  paid  beyond 
legal  interest  (z). 

So  the  plaintiff  may  recover  the  premiums  for  illegal  insurances  of  num-  Action 
hers  in  a  lottery  after  the  chances  have  terminated  in  his  favour,  since  the  by  one  not 
contract  is  not  criminal,  but  merely  void  (a).  Or  money  given  by  the  plaintiff,  P^i<^^P'- 
fts  a  friend  of  a  bankrupt,  to  the  defendant,  a  creditor,  to  induce  him  to  sign 


(«)  Jhtke  de  Cddaval  v.  CoUifu,  4 
Ad.  Al  EIL  858.  Where  a  eertiflcated 
bankrupt,  on  being  arrested  on  a  eo. 
«a^  for  a  debt  proveable  under  tiie  oom- 
miaaion,  paid  the  money  imder  a  prcH 
test  stating  his  bankruptcy  and  eertiflcate, 
and  warning  the  phiintiff  that  he  should 
apply  to  the  Coort  to  have  the  money  re* 
torned,  it  was  held,  that  he  was  not  pr&- 
daded  from  maintaining  the  action.  Payne 
▼.  Ckapman^  4  Ad.  &  KU.  364. 

{x)  BandoU  v.  BOl,  1  IC.  &  S.  714, 
Ld.  EUenborongh  distaUUntt:  qu,  there- 
ibfe. 

(p)  See  further  on  this  subject,  tit. 
YavnoB  urn  VairnKB. 

(z)  Per  Ld.  Mansfield,  hi  Smith  v. 
Brtmie^^  Doug.  606,  (n) ;  B.  N.  P.  133. 
Lowry  v.  BowrdmLf  Doug.  471.  The 
authority  of  IVMiOyns  v.  Bamety  Skfam. 
411,  and  8a]k.  28,  has  frequently  been  de- 
nied. In  Ckurif  v.  Shee^  Cowp.  190,  Ld. 
Jfaoafield  aaid  that  it  had  been  denied  a 
thousand  timea  And  see  AUop  v.  Milton^ 
SeL  K.  P.  80,  4th  edit.;  Shore  v.  1Fe6ft, 
1  T.  B.  789;  SeurftM  v.  GmoUmdj  6 
East,  241. 

(a)  By  the  statute  14  Geo.  3,  e  76. 
Jaequea  v.  GoHi^ly,  8  BL  R.  1073. 
Jacfi^  V.  WUky,  1  H.  B.  66;  8.  P. 
ClarhB  V.  Shm^  Cowp.  190.  A^  who  buys 
a  lione  from  ^.  on  a  Sunday,  not  Icnowing 
that  B,  was  a  horse-dealer,  may  recover 
the  price,  for  he  was  not  part%iep9  erjini- 


nt#,  and  the  consideration  has  foiled. 
Bloxsome  v.  Williams,  3  B.  &  C.232; 
and  see  Drury  v.  Drfbntaine,  1  Taunt. 
]  34.  But  note,  that  the  horse  was  of  the 
▼alue  of  101.,  and  there  was  no  memoran- 
dum in  writing ;  and  the  horse  was  not 
delivered  or  the  money  paid  till  the  Tues- 
day after ;  and  therefore,  as  there  was  no 
complete  contract  of  sale  on  the  Sunday, 
the  ease  was  not  within  the  stat.  80  C.  2, 
c.  7,  s.  2.  Q^,  per  Bayley,  J.  whether 
the  statute  is  not  confoied  to  manual 
labour,  and  other  work  visibly  laborious, 
and  the  keeping  of  open  shops  7  A  horse- 
dealer  cannot  maintain  an  action  upon  a 
contract  for  the  sale  and  warrant  of  a 
horse,  made  by  him  on  a  Sunday ;  Vermel 
V.  Bidler,  6  B.  &  C.  408 ;  although  the 
eontract  was  made  by  an  agent,  and  was 
entered  into  at  the  request  of  the  party 
who  takes  the  ol^eetion.  Smith  v.  SparroWf 
4  Bing.  84.  Where  goods  ha?iiig  been 
bought  on  a  Sunday,  the  buyer  afterwards 
whilst  the  goods  were  in  his  possession 
promised  to  pay  for  them,  it  was  held, 
that  the  seller  was  entitled  to  recover  on 
a  quantum  miruit,  WiUiomi  v.  Paul,  6 
Bing.  653.  The  hiring  of  a  servant  by  a 
fonner  on  a  Sunday  is  good,  B,  v.  H^t^- 
immA,  7  B.  &  C.  fi06 ;  and  see  Beghie  v. 
Levi,  1  C.  &  J.  180.  The  ob|ect  of  the 
Act  was  to  prevent  parties  firom  carrying 
on  their  trade  and  ordinary  oecvfMtfiims 
and  caUim(/i  on  a  Sunday. 
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Illegal  eon-  the  bankrupt's  certHicate,  which  he  actually  did  (b).  So,  where  the  defendant, 
sideration.  having  brought  an  action  against  the  plaintiff,  on  the  ground  of  an  alleged 
usurious  transaction  between  the  plaintiff  and  A,  B.,  procured  money  from 
the  plaintiff  to  compromise  the  action,  it  was  held  that  the  plaintiff  might 
recover  the  money,  on  the  ground  that  the  prohibition  and  penalties  of  the 
stat.  18  Eliz.  2,  c.  5,  s.  4,  solely  attached  upon,  and  were  confined  to,  the 
informer  or  plaintiff  in  the  penal  action,  and  did  not  attach  upon  or  extend 
to  the  person  compounded  with ;  and  the  distinction  was  taken  as  laid  down 
by  Lord  Mansfield  in  the  case  of  Smith  v.  Bromley  (<*),  that  if  the  act  itself 
be  immoral,  or  a  violation  of  the  general  laws  of  public  policy,  the  party 
paying  the  money  shall  not  be  allowed  to  recover  it ;  but  that  in  the  case 
of  other  laws  which  are  calculated  for  the  protection  of  the  subject  against 
oppression,  extortion  and  deceit,  if  such  laws  be  violated,  and  the  defendant 
take  advantage  of  the  plaintiff's  situation  or  condition,  then  the  plaintiff 
shall  recover  (rf ). 
Action  by  Where  money  is  paid  by  the  plaintiff  to  the  defendant  upon  an  iBegal 
*JP^^P'  agreement^  to  which  both  are  parties^  and  equally  culpable,  it  may  be  reco- 
vered whilst  the  agreement  remains  executory^  but  not  afterwards,  ii.,  in 
consideration  of  210/.,  gave  B.  a  bond  for  the  payment  of  an  annuity  of 
100  guineas  until  the  hop  duties  should  amount  to  a  certain  sum,  and  it  was 
held  that  B.,  who  brought  his  action  before  that  event  happened,  was  enti- 
tled to  recover,  on  the  ground  that  the  contract  still  remained  executory  («). 
So  it  was  held  where  a  sum  of  money  had  been  paid  to  procure  a  place  in 
the  customs  {f).  So,  where  a  prisoner  in  custody  in  Newgate,  for  clipping 
coin,  gave  a  sum  of  money  to  a  solicitor  to  procure  his  discharge  {g). 

Where,  however,  money  is  paid  by  the  plaintiff  to  the  defendant,  upon  an 
agreement  grossly  immoral,  it  seems  that  it  cannot  be  recovered,  although 
the  agreement  remain  executory :  for  in  such  case  it  is  contrary  to  sound 
policy  to  yield  the  plaintiff  any  assistance.  As  where  the  money  is  paid  as 
a  consideration  for  the  murder  of  a  third  person  {h).  It  is  however  to  be 
observed,  that  the  distinction  between  malum  in  se  and  malum  prohibitum  has 
frequently  been  disapproved  of  (t) ;  and  if  the  doctrine  is  to  prevail  that 
the  party  ought  to  be  allowed  a  loom  pcemtenius,  is  it  not  reasonable  that  he 


cnmmifl. 


(b)  Smith  V.  Bromley^  Doug.  696. 
Cockihott  V.  Bennett,  8  T.  R.  763.  Jack- 
eon  v.  Lonuu,  4  T.  R.  166 ;  3  T.  R.  ^1. 
Leieetter  v.  Boee,  4  East,  473 ;  B.  N.  P. 
133.  The  Stat  6  0. 2,  c.  30,  s.  1 1,  formerly, 
and  now  the  stat.  6  O.  4,  c.  16,  b.  125, 
vaeatet  all  securities  given  by  the  bank* 
mpt,  or  any  person  on  his  behalf,  as  the 
consideration  for  signing  his  certificate. 
See  Nerot  v.  IFoltoce, 3T.  R.  25.  A  cre- 
ditor executing  a  composition  deed,  tdkes 
bills  from  the  debtor  to  the  full  amount ; 
the  debtor  may  recover  the  surplus.  Tur* 
ner  v.  HooUj  1  D.  &  R.  27. 

(c)  Dong.  670,  n. 

{d)  WUUame  v.  Hedley,  S  East,  87& 
Browning  v.  Morrie,  Cowp.  790. 

(e)  Tappenden  and  others  v.  BandaU, 
2  B.  &  ?.  467.  In  this  case  the  Court 
considered  the  distinction  between  execut- 
ed and  executory  contracts  as  completely 
established.  See  Sir  J.  Mansfield's  obser- 
vations hi  Aubert  v.  IFoZaft,  3  Tautft.  2S1. 


Buth  V.  WaUhj  4  Taunt.  960.  WM  v. 
Biihop,  B.  N.  P.  16.  132.  It  seems, 
however,  that  the  Courts  do  not  consider 
wagers  on  the  amount  of  duties  to  be  iUe- 
gal  or  immoral,  but  refuse  to  enforce  them, 
on  aecount  of  the  public  inconvemence 
which  might  otherwise  result.  SHrlejf  v. 
Sunbury,  2  B.  &  P.  130. 

(/)  Walker  v.  Chapman,  cited  by 
BuUer,  J.  in  JUnory  ▼.  Bourdieu,  Doug. 
471. 

{g)  Wimnmm  v.  Kxtekin,  I  Ld.  Raym. 
S9.  But  see  Norman  v.  Coie,  3  Esp.  253, 
where  Lord  SMoa  is  reported  to  have  held, 
that  a  am  of  money  placed  in  the  hands  oi 
the  defendant,  in  order  to  procure  a  pardoa 
for  one  who  was  under  sentence  of  death 
in  Newgate,  could  not  be  recovered. 

{h)  Per  Heath,  J.  Tappenden  v.  Ban* 
dally  2  B.  &  P.  471. 

(t)  Aubert  v.  Afozw,  2  B.  A;  P.  371. 
Cemnan  v.  Bryee^  8  B.  4c  A.  1 79. 
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should  be  allowed  and  inducted  to  repent  of  his  intention  to  perpetrate  a  great 
and  h^nouB  crimen  as  well  as  of  his  intention  to  commit  a  more  tririal 
offence? 

In  cases  of  illegal  transactions,  money  may  always  be  stopped  whilst  it  Money  in 
is  in  trangUu  to  the  person  who  is  to  receive  it  (A).  stakehol- 

Where  the  money  has  been  paid  to  a  mere  depositary  or  stakeholder,  the  der,  &c. 
plaintiff  may  recover  it  at  any  time  before  it  is  paid  over,  although  the 
agreement  be  illegal  and  no  longer  executory.  As,  where  a  wager  is  deposited 
with  a  stakeholder  on  the  event  of  a  battle  to  be  fought  by  the  parties,  and 
the  battle  be  fought,  either  party  may  recover  his  deposit  before  it  be  paid 
OTer(/).  So,  where  the  plaintiff,  in  order  to  avoid  a  prosecution  for  a  mis- 
demeanor, paid  a  sum  of  money  to  the  defendant  for  the  use  of  the  poor,  it 
was  held  that  after  notice  not  to  pay  the  money  over  he  might  recover 
it(w). 

It  is  a  general  rule  that  an  agent  shall  not  be  allowed  to  set  up  the  title  ^f  ^^ 
(rfa  third  person  against  his  principal  («).  *^^° 

Where  tbe  defendant,  a  broker,  had  received  fropi  the  underwriters  the 
amount  of  an  illegal  insurance,  is  was  held  that  he  could  not  set  up  the 
illegality  of  the  transacton  as  a  defence  in  an  action  by  the  assured  (o). 
For  having  received  money  to  the  use  of  another,  he  cannot  in  conscience 
retain  it,  and  no  one  is  entitled  to  it  but  the  plaintiff.  So,  where  the  defen- 
dants, who  were  carriers,  received  for  the  plaintiffs  the  price  of  a  quantity 
of  counterfeit  halfpence,  it  was  held  that  the  plaintiff  was  entitled  to  recover, 
and  the  illegality  of  the  transaction  was  considered  as  unimportant  to  the 
deeisioa  of  the  question  (p),  since  the  plaintiff  sought  but  to  recover  his  own. 
But  it  is  otherwise  where  the  money  has  not  been  actually  paid,  but  credit 
only  has  been  given.  An  underwriter  on  an  illegal  insurance  cannot  recover 
the  premium  from  the  broker,  though  the  broker  has  given  the  underwriter 
credit  for  it  in  their  account ',  no  money  having  been  actually  received  by 
the  broker  (9). 

In  the  case  of  Booth  v.  Hodgson  (r).  A.,  B,  and  C  being  partners  in 
underwriting  insurances^  which  were  underwritten  in  the  name  of  A.  alone ; 
C,  one  of  the  partners,  and  2>.,  as  the  brokers  of  A.y  B,  and  C,  received 


{k)  Per  Ld.  EUenborongh,  C.  J.  in  Edgar 
T.  Powier,  3  East,  222.  See  the  cases  cited 
below.  A  premiom  is  in  trantitu  if  not 
aetnally  paid  by  the  broker  to  the  nnder- 
writer,  idthovgh  the  former  has  given  credit 
iiar  it  to  the  latter.    Ibid, 

(0  Cotton  V.  Thurland,  5  T.  R.  405. 
BUkan  V.  Kinfftman^  1  B.  Jfc  A.  688.  And 
Me  Hovmm  v.  Httneoek,  8  T.  R.  575. 
8mithw,SiekinorejATwnt.A74.  Avbert 
T.  WdUh^  8  Tanat.  VTI .  Farmer  v.  Museell^ 
1R&P.296.  Yide  etianij  Bate  y.  Cart' 
wrightf  7  Price,  540,  which  was  the  case  of 
a  wager  on  a  foot-race.  A  stakeholder 
hsTlng  paid  over  the  money  deposited,  after 
the  wager  had  been  decMed  against  the 
pluntzfl^  who  claimed  the  whole  as  winner ; 
U  was  held  that  the  plaintiff  might  recover 
\mA  his  own  deposit  in  an  action  for 
ttoaeyfaad  and  receited,  against  the  stake* 
holder;  the Ooort  dlstiBguishing  hetween 
aetioflsbyone  party  to  an  illegal  contract 
anaiost  the  other,  and  those  against  the 
si^eholder  paying  over  witlxmt  authority. 


and  in  opposition  to  his  desire.  Hattehw 
r.JaeJwmj  8  B.  &  C.  221,  and  2  M.  &  Ry. 
209 ;  and  see  Hodton  v.  Terril,  1  C.  &  M. 
797.    Vide  iT{fra,  tit.  Wagek. 

(m)  Taylor  v.  Lendey,  9  East,  40. 

(n)  White  v.  BartleU,  9  Bing.  378. 
Nicholson  v.  KnowleSf  5  Mad.  47.  Crosi- 
hey  ▼.  MUU,  1  C.  M.  &  R.  298.  An  aeent 
receiving  money  to  be  paid  over  to  a  third 
person,  ia  accotmtable  to  his  principal  until 
he  has  entered  into  some  binding  eng^e- 
ment  to  hold  the  money  to  the  use  of  such 
third  person.  See  WHliamt  v.  JSverett, 
14  East,  582;  supra,  81.  Wedlake  v. 
Hurley f  1  C.  &  J.  83.  Baron  v.  HuS' 
hand,  4  B.  &  Ad.  612;  and  tit.  Appro- 

PEIATION. 

(0)  Tenant  v.  BHiott,  1  B.  &  P.  8.  The 
case  was  distinguished  from  that  of  a  stake- 
holder. 

(p)  Farmer  v.  Russell,  1  B.  &  P.  296. 

{q)  Edgar  v.  FowleTy  3  East,  222. 

(r)  6  T.  R.  405. 
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premiums  of  insurance  to  their  use,  and  it  was  held  that  A,  was  not  entitled 
to  recover  the  amount  of  those  premiums  from  C  and  D,  as  money  had  and 
received  to  his  use.  Here  it  is  to  be  observed,  that  the  party  could  not 
recover  except  through  the  medium  of  the  iUegal  transaction,  and  the  case 
differs  from  that  of  money  paid  to  a  mere  agent  of  the  phdntiff,  where  the 
illegality  of  the  transaction  is  out  of  question. 

In  the  case  oSSulUvanT,  Qreaoe${8)^  the  plaintiff  and  one  Bristcwy  being 
partners  in  an  insurance  underwritten  by  the  plaintiff  in  his  own  name,  a 
loss  happened,  and  the  plaintiff  paid  the  whole  to  the  defendant,  a  broker ; 
Brigtow  afterwards  paid  his  moiety  of  the  loss  to  the  broker,  and  then  the 
plaintiff  brought  his  acti<m  against  the  broker  to  recover  half  of  what  he  had 
paid  ;  and  Lord  Kenyon  held,  that  since  the  plaintiff  came  to  enforce  an 
illegal  contract,  he  could  not  recover  (t).  This  case  may  seem  at  first  view 
to  be  inconsistent  with  that  of  Tenant  v.  ElUott  (u) ;  but  it  appears  to  be  dis- 
tinguishable from  it ;  for  there  the  ground  of  the  decision  was,  that  the  agent 
of  the  plaintiff  having  received  money  for  his  use,  the  illegality  was  out  of 
the  question ;  it  was  the  plaintiff's  own  money ;  but  in  the  latter  case  the 
plaintiff  sought  to  recover  money  which  he  had  paid  under  an  executed 
illegal  agreement;  before  Bristow^e  payment  of  the  money,  the  plaintiff,  for 
the  reason  just  stated,  was  not  entitled  to  recover  any  part  of  it ;  and  when 
Brigtow  paid  the  money  he  did  not  actually  pay  it  to  the  plaintiff's  use,  as 
in  the  case  of  Tenant  v.  ElUott^  but  in  discharge  of  his  own  share  in  an 
illegal  contract ;  and  the  law  will  not  raise  an  implied  assumpsit  in  favour 
of  a  particepe  crindms. 

Money  paid  over  to  a  party  cannot  be  recovered  after  the  event  has 
happened;  for  where  the  parties  are  in  pari  deUcto,  potior  est  conditio 
po$tidentu{x).  And  therefore  a  plaintiff  cannot  recover  from  the  under- 
writer the  premium  of  a  re-assurance  void  by  statute  {y)  after  capture  (x). 
So,  where  an  insurance  was  made  on  a  ship  belonging  to  a  British  subject, 
without  interest  (a),  it  was  held  that  the  assured  could  not  recover  the 
premium  after  the  ship  had  arrived  st^e  (b).  And  in  such  cases  it  is  presumed 
that  all  parties  know  the  law,  and  the  municipal  laws  of  this  country  are  as 
binding  in  that  respect  upon  foreigners  as  upon  natives  (c). 

Where,  however,  an  insurance  has  been  effected  in  ignorance  of  particular 


(i)  Park  on  Ins.  8. 

{t)  Lord  Kenyon  afterwards  mentioned 
the  case  to  the  other  Judges  of  the  Court 
of  K.  B.,  who  approTed  of  It ;  and  the  doc- 
trine wtLB  reoognised  and  approved  of  by 
the  Court  of  C.  P.  in  the  case  of  MiteheU 
and  othtn  v.  Coeibwm,  2  H.  B.  379. 

(u)  1  B.  &  P.  3,  and  nqtra,  95.  See 
Mr.  Selwyn's  qussre,  1  Selw.  N.  P.  4th  od* 
90. 

(x)  There  to  no  case  to  be  found  where 
money  has  been  paid  by  one  of  two  parties 
to  another,  on  an  illegal  contract,  both  being 
partieept  erimimi;  an  action  has  been 
maintained  to  recover  it  back  again.  Per 
Lord  Kenyon,  in  How$on  v.  Hancock, 
8  T.  R.  677.  The  case  of  Zaeautmde  v. 
WMte,  7  T.  R.  635,  where  money  paid  on 
an  iUegal  wager  was  allowed  to  be  drawn 
after  the  event  had  taken  place,  has  been 
considered   as  completely  over-ruled  by 


Hototon  V.  Hancock,  8  T.  R.  575,  where 
the  contrary  was  decided.  See  Vandytk 
V.  Hewitt,  1  East,  96;  WiUiami  v. 
Headly,  8  East,  382;  Avbert  v.  TFoiiAyd 
Taunt.  284;  3foreA  v.  ilM,  3  B.  A  P. 35 ; 
nistlewood  v.  Craycrqft,  1  M.  &  8.500; 
Stoici  V.  Tufitchen,  8  Taunt  492;  Bayn- 
tun  T.  Cattle,  1  Mo.  4c  R.  265. 

(y)  19  Geo.  2,  c  37. 

(z)  Andri  v.  Fletcher,  3  T.  R.  266. 
WM  V.  Biahop,  B.  N.  P.  132. 

(a)  Which  to  illegal  by  19  Geo.  2,V  37. 

(6)  Lowrp  v.  BownUeu,  Doug.  467.  See 
also  Luifbock  v.  Pott$,  7  East,  449. 

(c)  Andri  v.  Fletcher^  3  T.  R.  266. 
Morek  V.  Abel,  3  B.  &  P.  36.  Vandjfck  v. 
Hewitt,  1  East,  96 ;  where  the  money  was 
paid  on  an  illegal  insurance  to  cover  a 
trading  with  the  enemy,  and  the  plaintiff 
deotored  on  the  policy  as  well  as  on  the 
money  counts. 
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facts  which  avoid  the  policy,  it  has  been  held  that  the  premium  may  be 
recoyered  (d). 

So,  where  money  had  been  paid  by  an  illegal  insurer  of  lottery  tickets,  in 
coDseqnenee  of  having  insured  the  defendant's  tickets,  it  was  held  that  the 
plaintifr  eoold  not  recover,  because  the  contract  was  executed ;  and  the 
distinction  was  taken  between  that  case  and  that  of  a  plaintiff  who  seeks  to 
recover  premiums  paid  for  such  illegal  insurances  (e). 

lo  some  instances  this  form  of  action  cannot  be  maintained,  even  though   Notice  of 
the  plaintiff  be  entitled  to  receive  the  money,  without  proof  of  notice  of  ^^^^°- 
iction  (/),  according  to  the  special  provision  of  some  statute. 

The  count,  upon  an  account  ttated,  is  supported  by  evidence  of  an  acknow-  Account 
iedgment  on  the  part  of  the  defendant  of  money  duefjr)  to  the  plaintiff  ("A), 
upon  an  aecouni  between  them  (t).    A  qualified  adcnowledgment  is  not 


stated. 


(d)  Rentig  y.  Stamforth,  I  Starkie'sC. 
S54;  5  M.  &  8.  132.  Ocm  y.  Bructy 
UEtft,S26. 

(e)  Brmoning  v.  Morrity  Cowp.  790. 
(/)  Thus  the  action  does  not  lie  against 

an  excise  officer  in  respect  of  dntics  re- 
reived  after  the  repeal  of  the  Act  which 
imposed  them,  without  notice,  according  to 
the  23  G.  3,  c.  70,  s.  30.  For  this  Act  pro- 
tecto  them  in  all  eases  where  intending  to 
act  within  the  atatnte  they  exceed  it 
Grtemomf  y.  Hnrdy  4  T.  R.  656.  See  also 
Widlaee  v.  SmUh^  5  East,  1 14.  But  where 
the  defendants  made  an  excessive  charge 

00  a  distress  for  arrears  of  taxes,  it  was 
beld  that  the  defendants  in  an  action  of 
amtmptit  were  not  entitled  to  notice,  for 
the  set  was  not  done  colore  qffieik  Uftk- 
phelby  T.  Maclean,  1  6.  &  A.  42 ;  and 
tfqfra,  66,  note  (t),  Ind.  tit.  Noticb. 

{g)  Tueher  ▼.  Barrow,  7  B.  &  C.  023. 
A  ineie  acknowledgment  of  a  debt  being 
doe,  and  a  promise  to  pay  it,  but  no 
amoant  specified,  is  insufficient  to  entitle 
the  plaintiff  eyen  to  nominal  damages  on 
an  aeeonnt  stated.    Bemoiconi  t.  ArgyU^ 

1  M.  &  M.  183,  and  3  C.  &  P.  29.  Unless 
the  amomit  be  proyed  aUunde,  Dickton 
T.  Doceridge,  2  CicV.  109.  Leeton  v. 
^mi^A,  4  N.  A;  H.  804.  The  plaintiff  sued 
•a  executrix,  and  proved  that  tiie  defend- 
ant being  applied  to  by  her  for  payment  of 
interest,  stated,  that  she  would  hrfng  her 
Mne  on  the  ^UowiDg  Bunday ;  it  was 
M,  that  atthoogh  there  was  an  adttts- 
noo  tbatsonethlng  waadae,  yet  that  as  it 
did  not  appear  wliat  the  nature  of  the 
debt  was,  nor  whether  it  was  due  te 
the  plaintiff  as  executrix,  or  in  her  own 
Hght,  Dor  if  it  was  one  for  which  atiwnp' 
^  would  lie,  the  plaintiff  was  not  en- 
titled to  recoyer  eyen  nominal  damages. 
Grwn  T.  Vaviei, 4  B.  &  C.  235;  and  see 
Sail  y.  Auty,  2  B.  ic  B.  101.  The  plain- 
tijf  most  show  some  precise  sum,  per  Tin- 
dal,  a  J.,  Kirton  v.  Wood,  1  Moo.  k  R. 
253.  Where  at  a  meeting  of  the  plaintiff 
*Bd  defendant  to  settle  an  accoont,  the 
clerk  of  tlie  former  made  the  entries  into 
<ne  book  which  the  defendant  copied  into 
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another,  bat  no  admission  was  made  as  to 
the  correctness  of  the  items ;  and  the  de- 
fendant adteittsed  tiiat  the  balance  against 
him,  as  stated  by  the  clerk^  was  correct ; 
but  added,  that  as  he  had  done  many 
things,  there  would  not  be  much,  if  any 
thing,  between  them;  held,  that  the  plain- 
tiff's book  would  not  bind  the  defendant 
so  as  to  require  its  production,  or  its  ati- 
sence  to  be  accounted  for ;  held  also,  that 
the  defendant's  admission  was  eyidence  of 
something  due  on  the  account  stated. 
Rigby  v.  J^ryt,  7  Dowl.  (P.  C.)  6C1. 
Where  the  decUratlon  contained  counts, 
on  an  instrument  in  the  form  of  a  promis- 
sory note,  payable  at  *'  nine  years  after  date, 
proyided  1).  AT.  did  not  return  to  Eng- 
land, or  his  death  be  certified  in  the  mean 
time,"  with  common  counts  for  money 
lent,  and  upon  an  account  stated ;  and  the 
only  evidence  wasof  handwriting,  and  that 
1>.  M.  had  neyer  been  heard  of  for  25 
years;  held  that  the  pUlntiff,  failing  to 
proye  the  consideration  stated  In  those 
counts  to  haye  been  glyen  for  the  promise, 
could  not  recoyer  apon  the  latter  counts ; 
the  instrument  not  raising  any  presump- 
tion of  money  lent ;  on  the  contrary,  the 
ooDtlngency  on  which  it  was  pajrable  rais- 
ing raUier  a  difibrent  presumption.  Mor- 
ffan  y.  Jones,  1  Cr.  &  J.  162;  and  1 1 yrw. 
21. 

(h)  Where  a  plaintiff  could  not  prove 
his  title  as  indorsee  of  a  bill  by  evidence 
of  an  indorsement,  it  was  held  that  letters 
written  by  the  defendant  in  answer  to  ap- 
plications, in  which  the  defendant  did  not 
admit  any  liability  to  the  plaintiff  or  to  any 
particular  holder,  bat  only  a  liability  on 
the  bill  to  the  holder,  were  not  sufficic^nt 
eyidence  of  title  to  recover.  Jardine  y. 
Payne,  IB.k  Ad.  663. 

(t)  A,  agrees  with  S,  to  pnrchase  a 
house,  and  take  the  fixtures  at  a  valua- 
tion; an  inventory  and  valuation  are 
made,  and  the  gross  amount  stated  at  the 
foot ;  A.  takes  possession  and  enjoys,  and 
pays  part  of  the  amount.  In  an  action  for 
goods  sold  and  delivered,  and  on  an  or- 
count  stated,  B,  is  entitled  to  recover  the 
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sufficient  (A) ;  neither  is  a  casual  acknowledgment,  made  to  a  mere 
stranger  (I) ;  nor  one  made  after  action  brought,  without  proof  of  previous 
dealings  Cm).  Where  accounts  are  submitted  to  an  arbitrator,  not  hy  boiid, 
his  award  is  evidence  on  this  count  (n).  A  promissory  note  given  by  the 
defendant  to  the  plaintiff  is  evidence  under  this  count,  even  where  Hie  note 
cannot  be  given  in  evidence  under  a  special  count,  because  of  variance  (0). 
Tt  is  unnecessary  to  prove  the  items  of  which  the  account  consists,  but 
sufficient  to  prove  the  account  stated  (p) ;  for  the  stating  of  the  account  is 
the  consideration  of  the  promise  (9)>;  and  therefore  an  action  upon  this 
count  cannot  be  maintained  against  an  infant  (r) ;  for  since  an  infknt  cannot 
state  an* account,  the  consideration  fails. 

It  is  sufficient,  although  the  account  be  stated  of  that  which  is  due  to  the 
plaintiff  only,  without  making  deduction  for  any  counter-claim  by  the 
defendant  («).  An  acknowledgment  of  a  single  item  in  an  account  is  suffi- 
dent  to  support  the  count  (f).    It  is  also  sufficient  that  the  account  be 


remainder  on  tiie  account  stated.  Salmon 
V.  Watton,  4  Moore,  73.  Upon  a  verbal 
agreement  for  the  sale  of  growing  turnips, 
part  of  them  being  drawn,  the  purchaser 
promised  to  pay  the  amount  before  he 
drew  any  more,  but  which  he  did  not  do ; 
held  that  that  sum  was  recoverable  on  the 
account  stated.  Pifiehan  v  ChUcott,  3  C. 
&P.  236.  Where  the  defendant,  an  in- 
comhig  tenant,  agreed  to  pay  the  plaintiff, 
the  offgoing  tenant,  for  all  crops  sown  tie- 
fore  a  certain  day,  and  the  defendant,  la 
answer  to  a  demand  of  40/.,  tendered  17  /.; 
held  that  it  did  not  amount  to  an  acknow- 
ledgment of  debt  to  support  an  account 
stated,  but  was  to  he  considered  as  a  mere 
offer  to  purchase  peace.  Wayman  v.  Hil- 
Uard,  7  Bing.  101. 

(k)  Evam  V.  VtrUy^  R.  &  M.  230.  As 
where  the  defendant  said,  ^  I  would  have 
paid  you,  if  you  had  not  removed  the 
grates."  And  see  Wayman  v.  HUliard, 
4  M.  &  P.e29;  7  Bkig.lOl,  S.  C;  and 
sipra,  note  (i). 

(0  Buehan  v.  Smith,  1  Ad.  &  Ell.  488. 

(m)  Allm  V.  Cook,  2  Dowl.  P.  C.  546. 
The  ofier  of  a  cognovit  after  actionbrenght, 
isootevidenceof  an  account  stated.  Spen-' 
Mr  V.  Farry,  3  Ad.&  £11.  331. 

(n)  Keen  v.  Batshare,  1  £sp.  C.  194. 

(o)  See  tit.  Bills  of  Exchakob.  In 
Leaper  v.  Tatton,  ISEast,  420,  Bayley, J. 
held,  that  an  acknowledgment  by  the  de- 
fendant of  his  having  accepted  a  bill  of 
exchange,  and  that  he  had  not  paid  it^ 
created  a  debt,  and  was  evidence  on  the 
account  stated;  although  the  defendant, 
when  he  acknowledged  the  acceptance, 
said  that  he  had  been  liable,  but  was  not 
liable  then,  because  the  bill  was  out  of 
date.  See  the  observations  of  Wood,  B.  in 
Partridge  Sf  Ux  v.  Court,  6  Price,  412. 
Where  a  memorandum  had  been  given  to 
ihe  plaintiff  on  a  receipt  stamped,  in  the 
lerms  '*  received  of  E^  A,  150/.,  which 


we  promise  to  pay,*^&c.,  and  was  not  re- 
ceivable in  evidence  for  want  of  a  pro- 
missory-note stamp,  and  there  was  no 
count  for  goods  sold,  which  had  been  the 
consideration,  but  the  defendant  had  ac- 
knowledged that  be  owed  the  testatrix 
150  /.,  without  referring  to  the  note;  held, 
that  the  plaintiff  might  recover  on  the 
count  for  an  account  stated.  Aihby  v. 
AiKby,  3  M.  &  P.  186.  A  phuntiff  may 
recover  on  an  I.  O.  U.  upon  the,  account 
stated,  although  it  may  have  been  given 
as  the  consideration  of  an  agreement  not 
dcchired  upon.  Payne  r,  Jenkins,  4  C. 
Sc  P.  324.  A  promissory  note  not  duly 
stamped  is  not  evidence  by  way  of  ad- 
mission. Oreen  v.  Baviet^  4  B.  &  C.  235. 
lYeither  is  a  note  payable  upon  a  contin- 
gency. Morgan  s^  Jones,  1  Cki.  163. 
Where  a  promissory  note  by  the  defendant 
to  the  plaintiff  is  admissible,  it  is  evidence 
of  an  account  stated  at  the  time  of  the 
dlftte,  and  shows  that  the  cause  of  action 
did  not  accrue  till  the  time  of  paymenu 
Whattey  v.  WiUiams,  1  M.  &  W.  633. 

(p)  BartUtt  V.  Emery,  Hil.  2  G.  2,  B. 
R.  1  T.  R.  42,  n. 

(9)  B.  N.  P.  129.  May  v.  King,  Ca. 
K.  B.  537^  where  tha  evidence  was,  that 
the  parties  had  come  to  an  acconot,  and 
that  5/.  was  due  on  the  balance;  and 
held,  that  the  plahitiff  was  entitled  to  re- 
cover on  that  aoeonnt.  Per  Bnller,  J> 
Truman  v.  Hunt,  1  T.  R.  40. 

(r)  Truman  v.  Hurst,  1  T.  K.  40.  In 
Ingledew  v.  Douglas,  2  Starkie,  C.  36^ 
Lord  Ellenborough  held,  that  an  accoont 
stated  by  an  infant  was  not  evidence  after 
he  had  attained  his  age,  even  to  show  that 
he  had  had  the  necessaries  mentioned  iu 
tlie  account. 

(«)  Sluart  V.  Rowland,  1  Show.  21^- 
(/)  HigkmoreY,  Primrose,  6  M.  *  S. 
65. 
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stated  with  the  wife  of  the  plaintiff  (u).  An  entry  in  a  bankrupt's  examina- 
tion of  a  sum  due  to  A,  is  evidence  of  an  account  stated  between  themi 
and  snfficient  to  take  case  out  of  Statute  of  Limitations  (x). 

An  account  alters  the  nature  of  the  debt  (y) ;  and  therefore,  if  a  tenant, 
being  in  arrear  of  rent,  settle  an  accoimt  with  his  landlord,  and  promise  to 
pay  him,  oMumpsU  lies  {z).  And  it  seems  to  be  immaterial  in  which  way 
the  debt  arose,  if  there  be  an  account  stated,  and  an  express  undertaking 
to  pay  the  balance  (a).  The  action  lies,  even  although  the  items  of  account 
were  secured  by  a  specialty  (6). 

Thus,  after  an  account  has  been  liquidated  between  two  partners,  assumpsit 
will  lie  for  the  balance  upon  an  account  stated,  and  a  promise  to  pay, 
although  the  partnership  deed  contains  a  coyenant  between  the  parties  to 
account  at  certain  times  (e);  for  if  a  partnership  be  dissoWed,  and  an 
teoount  settled,  it  is  a  good  consideration  for  a  promise  to  pay  (d).  But  in 
general,  so  long  as  any  partnership  concerns  remain  unadjusted,  no  action 
can  be  maintained  by  one  partner  against  another  (6). 

Although  it  appear  that  there  was  a  memorandum  of  agreement  for  the 
sale  of  growing  trees,  but  neither  stamped  nor  signed,  an  admission  of  the 
som  due,  after  the  trees  have  been  cut  and  carried  away,  is  evidence  on 
this  count  (/* ). 


(tt)  1  Show.  315;  B.  N.  P.  189. 

(x)  JSSctev.  iVoftef,  1  M.ftR.d69.  As 
smoantmg  to  an  absolute  admission  of  an 
exttting  debt.  Per  Tindal,  L.  C.  J. ;  see 
KnowUt  V.  Mitehell,  18  East,  249 ;  Brig- 
itock  V.  Stnithy  1  C.  &  M.  483;  Kennett 
T.  MUbank,  8  Bing.  88.  But  where  a 
party  examined  before  Commissiooers  of 
Btnkmpt,  admitted  tliat  he  had  received  a 
nm  of  money  on  accomit  of  the  bankrupt 
after  an  act  of  banlcraptcy,  but  not  that  it 
HUB  a  subsisting  debt,  it  was  held  to  be 
inaafBdent. 

(y)  Vent.  968;  Allen,  78;  8  Lev.  110. 

(z)  BolL  Ab.  9;  Bro.  Account,  81; 
Say.  211;  2Keb.8ia 

(a)  In  Foster  v.  AUanson,  2  T.  R.  479, 
where  the  partnership  had  been  dissolved, 
and  an  aceonnt  stated,  wlilch  the  defendant 
jmrniMBd  to  pay,  Boiler,  J.  distinguished 
the  ease  Irom  that  of  J>rue  v.  Thames 
Aneyn,  72,  on  the  ground  of  the  express 
promise.  In  that  case  a  feme  sole  being 
inddited  to  tiie  pl^ntiff  for  goods,  married, 
aad  ahe  and  her  huaband  stated  an  account 
with  the  plaintiff,  which  the  husband  pro- 
mised to  pay,  and  it  was  held  that  the  wife 
mast  be  Joined. 

(h)  Maratria  v.  Z«oy,2  T.  R.  483. 

(e)  Moravia  v.  Zevy,  2  T.  B.  488,  (n). 

(d)  Foster  v.  AUanson,  2  T.  R.  479. 
And  a  judgment  in  that  action  might  be 
pleaded  in  bar  of  an  action  on  the  covenant, 
per  Buller,  J.  2  T.  R.488;  and  see  Brimley 
t.  Criiq^  7  C.  &  P.  709.  It  seems,  how- 
ever, that  as  between  partners  such  an 
action  cannot  be  maintained  but  on  a  final 
balance.    Fromoni  v.  Cop^nd,  2  Bing. 


170.  Goddard  v.  Hodges,  1  C.  &  M. 
37;  and  see  tit.  Partners;  and  Wiison 
V.  Cutting,  10  Bing.  436.  It  has  been 
questioned  whether  an  express  promise  be 
not  necessary.  But  see  Clark  v.  Olennie, 
8  Starkie's  C.  10.  Henley  v.  Soper,  2 
M.  & R.  166;  8  B.  &  C.  20,  8.  C. ;  Rack- 
straw  T.  Imber,  Holfs  C.  868 ;  and  the 
cases  above  referred  to,  and  tit.  Part- 
it  brs. 

(e)  Foster  v.  Allanson  2  T.  R.  479. 
Bohson  V.  Curtis,  1  Starkie's  N.  P.  G.  78. 
Plaintiff  and  defendant  agree  to  buy 
goods  on  tlieir  joint  account,  tlie  defend- 
ant agreeing  to  furnish  the  plaintiff  with 
lialf  &B  amount  in  time  for  payment,  the 
plaintiff  having  paid  the  whole,  may  re- 
cover the  moiety,  although  an  account  is 
still  to  be  talcen  between  them  as  part- 
ners, on  the  disposal  of  the  whole  stock. 
Venning  v.  Leekie,  18  East,  7.  Where  A. 
a  partner  with  B.  8l  C,  supplied  his  own 
money  to  B.  fbr  the  benefit  of  the  firm,  on 
a  promise  by  B.  to  repay  him  out  of  pro- 
ceeds already  received  for  goods  of  the 
firm ;  it  was  held  that  A.  might  recover 
the  amount  from  B,  as  money  had  and  re- 
ceived to  his  use.  Cqffer  v.  Brian,  8 
BUig.54. 

(/)  Teale  v.  AtUy,  2  B.  &  B.  99. 
Knowles  v.  Mitchell,  1 3  East,  249 ;  secus, 
if  no  precise  sum  be  admitted.  IHd.  Soon 
an  agreement  for  purchase  of  furniture 
and  fixtures,  the  inventory  containing  a 
mixed  valuation  of  goods  ^uA  fixtures,  the 
plaintiff  may  recover  the  value  on  this 
count.  Salmon  v.  Waison,  4  Moore,  73. 
Bat  not  on  the  count  for  goods  sold  and  de^ 
livered,  semble,  Ibid.  And  see  Lee  v.  His* 
don,  7  Taunt.  188. 

H  2 


100 


assumpsit:  breach. 


Parties. 


Variance. 


Breach. 


W^here  the  plaintiff  had  sold  a  ship  to  the  defendant  who  became  the  sole 
registered  owner,  and  afterwards,  by  way  of  security  to  the  plaintiff  for 
advances  for  the  ship,  executed  a  bond  conditioned  for  making  a  bill  of 
sale  to  the  plaintiff,  which  he  failed  to  do,  and  subsequently  sold  the  ship 
to  a  third  person ;  and,  on  being  applied  to  by  the  plaintiff,  promised  to 
render  to  him  an  account  of  the  produce  of  the  sale  and  disbursements ;  it 
was  held  to  be  eyidence  that  he  had  sold  the  ship  on  account  of  the 
plaintiff,  and  an  admission  of  his  liability  to  pay  oyer  the  balance  in  his 
hands  (^). 

The  plaintiff  may  recx>ver  on  an  account  stated  by  the  defendant  with 
the  plaintiff's  wife ;  but  not  on  an  account  stated  by  the  defendant's  wife, 
unless  her  agency  be  proyed  (A). 

Where  an  account  was  stated  between  the  defendant  and  his  wife  with 
the  plaintiff,  of  an  account  due  from  the  wife  whilst  sole,  to  the  plaintiff, 
for  goods  sold,  it  was  held  that  the  action  could  not  be  maintained  against 
the  husband  alone  (i).  So,  the  plaintiff  cannot  recover  against  the  defendant 
upon  an  account  stated  by  him  partly  as  administrator,  and  partly  in  his 
own  private  capacity  (A). 

Where  the  defendant  dealt  with  B,y  and  then  with  B,  and  C,  his  partner, 
and  an  account  was  settled  between  the  defendant  and  jB.  and  C,  which 
included  both  the  accounts,  it  was  held  that  B.  and  C.  might  maintain  an 
action  on  this  account  (/)• 

And  the  plaintiff  may  recover  on  an  account  stated  with  the  defendant, 
including  debts  due  from  the  defendant  alone,  and  from  the  defendant  and 
a  deceased  partner  jcnntly  (m).     . 

An  account  stated  is  not  so  conclusive  in  its  effect  as  to  exclude  evidence 
of  errors  which  have  crept  into  the  account  (n).  The  accounting  with  the 
plaintiff  in  a  particular  character,  is  an  admission  of  the  character  (o). 

A  variance  in  evidence  between  the  amount  of  the  balance  proved  and 
that  averred  in  the  declaration,  is  now  held  to  be  immaterial  (/>). 

It  seems  that  under  this  count,  one  account  only  is  admissible  (q}. 

Interest  is  not  recoverable  in  the  absence  of  a  contract,  express  or  implied, 
for  the  payment  of  interest  on  the  balance  (r). 

An  omission  to  prove  the  whole  breach,  as  alleged  in  the  declaration,  is 
not  material.  The  plaintiff  in  an  action  upon  a  policy  of  insurance  may 
allege  a  total  loss,  and  recover  for  a  partial  or  average  loss  («). 

Where  the  breach  alleged  that  the  defendant  had  treated  the  estate  eon- 


(g)  Fronting  v.  Hammond^  1  Qow's 
C.  41. 

{h)  B.  N.  P.  129. 

(i)  Drue  v.  Thomet  Alleyn,  73.  Bnt 
Buller,  J.  in  Foiter  v.  AUanton,  3  T.  R. 
488,  intimated  tliat  it  would  have  been 
otherwise  if  the  defendant  had  expressly 
promised  to  pay. 

(A)  Herrenden  v.  Falmer,  Hob.  88. 

(0  Moor  V.  HUly  Sitt.  Qaildball  after 
Easter,  1785;  Peake's  Ey  257,  3d  edit. 
Qu.  whether  there  was  not  an  express 
promise  in  this  case  to  transfer  the  credit 
to  the  new  firm,  and  pay  the  consolidated 
account  ?  And  see  Oough  y,I>avii,A  Price, 
314 ;  JDavid  v.  SUis,  6  B.  &  C.  196. 


(m)  Richardt  v.  Heaiher,  1  B.  &  A.39. 

(n)  Formerly  it  was  eooBidered  to  be 
more  eonclosive.  See  Ld.  Mansfield's  ob- 
seryations  in  Truman  y.  Hunt,  1  T.  R* 
42.  But  see  Roper  v.  Holland,  S  Ad.  k 
£11.  22.     S.  C.  4  N.  &  M.  668. 

(o)  Feacock  v.  Harris,  10  East,  104. 

(p)  Thompson  ▼.  Spencer,  B-  N.  P.  139. 

{q)  Per  Littledale,  J.  Kemudif  r, 
WUhert,  3  B.  &  Ad.  769. 

(r)  Nichol  v.  Thonqtton,  1  Camp.  53. 
J>aweiY,Finner,4S6,n.  Moore  T.Vougk- 
ton,  1  Starkie's  C.  487.  See  tit  Intbebst. 

(s)  Oardinery.  Croatdale,  Bnrr.  905; 
and  see  the  cases,  3  Will.  Sannd.  805;  BL 
198. 
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trtLry  to  good  husbandry  and  the  coslom  of  the  countryi  it  was  held  to  be 
supported  by  showing  that  the  defendant  had  treated  it  contrary  to  the 
preTalent  coarse  of  good  husbandry  in  that  neighbourhood ;  as  by  tilling 
half  his  farm  at  once,  when  no  other  farmer  tilled  more  than  one  third ; 
and  that  it  was  not  necessary  to  prove  any  precise  defii^ite  custom  or  usage 
in  respect  to  the  quantity  tilled  (t). 

Id  an  action  against  the  defendant,  as  wharfinger,  for  not  procuring  a  suf- 
ferance for  goods,  in  consequence  whereof  the  goods  were  seized  as  forfeited 
to  the  king,  it  appeared  that  it  was  the  defendant's  duty,  as  wharfinger,  to 
obtain  a  sufferance  from  the  custom-house  for  the  shipping  of  the  goods, 
which  he  had  not  done,  and  in  consequence  of  which  the  right  of  seizure 
had  attached.  It  was  also  proved  that  the  goods  had  been  seized  by  a 
custom-house  ofiicer,  and  sold  in  the  usual  manner.  It  was  objected  that 
the  record  of  a  sentence  of  condemnation  ought  to  be  proved,  but  it  was 
held  that  the  proof  was  sufficient  («). 

Previous  to  the  late  rules,  the  defendant,  by  the  plea  of  non-€t$sumpnt,   Proof  by 
might  have  put  the  plaintiff  to  the  proof  of  his  whole  case,  and  in  answer   defendant 
he  might  in  general  have  adduced  any  evidence  which  disproved  the  case    sampslL 
set  up  by  the  plaintiff,  and  showed  that  at  the  time  when  the  action  was 
brought  the  plaintiff  had  no  cause  of  actioui  or  at  least  no  right  to  maintain 
this  form  or  action. 

The  evidence  admissible  under  the  plea  of  non  assumpnt  is  much  limited 
by  the  following  rules  of  Hil.  T.,  4  W.  4. 

1.  In  all  actions  otassunqmiy  except  on  bills  of  exchange  and  promissory  Defence 
notes,  the  plea  of  non-€U9uinpsU  shall  operate  only  as  a  denial  in  fact  (v)  of  ^^^^^  the 
the  express  contract   or  promise  alleged,  or  of  the  matters  of  fact  from 
vhich  the  contract  or  promise  alleged  may  be  implied  by  law  (to). 


(0  4  East,  154. 

(u)  Baker  ▼.  lAseoe,  7  T.  B.  171. 

(r)  And,  therefore,  in  the  case  of  an  ez« 
press  contract  the  plea  does  not  operate 
u  a  denial  of  the  alleged  consideration, 
^'here  the  declaration  dleged,  that  in  con- 
udentlon  of  receiving  a  horse  and  2/.,  tlie 
<iefeDdant  agreed  to  sell  a  horse  on  war- 
naty  to  the  plaintiff;  it  was  held  that  the 
plaintiff,  oa  non  atBun^fuU  pleaded,  was 
Dot  boond  to  prove  the  delivery  of  the  horse 
tad  32.  Smith  v.  Parsmtj  8C.  &  P.  100. 
And  where  the  plaintiff  alleged  that,  as 
athof ,  he  had  a  right  to  the  nrasic  and 
poetry  of  an  opera,  and  that  hi  consideni- 
tioD  of  the  premises,  and  tliat  the  plaintiff 
voold  sell  him  such  right,  the  defendant 
mdertook  to  hny  it;  Thidal,  C.J.,  held, 
that  under  a  simUar  plea  it  was  not  com- 
P«teot  to  the  defendant  to  contend,  either 
tbat  the  plaintiff  was  not  the  author,  or 
^  not  the  right,  or  did  not  sell  it  to  the 
<leraidant.  J)e  Pinna  v.  Polhill,  8  C. 
^  P.  78.  And  in  Panenger  v.  BrookeMf 
1  Bing.  IV.  C.  687,  it  was  held,  that  the 
MeodJuit  could  not  prove  want  of  con- 
^'ioation  as  a  defence  under  this  plea. 
^  9ee  the  observations  ot  Parke,  B.  on 
%i  case  in  Benmon  v.  Davison,  3  M.  & 


V7. 1.  0.  In  auwnptit  on  a  guarantee  for 
goods  supplied  to  A.,  the  plea  admits  tlie 
supply,  and  the  fact  need  not  be  proved, 
except  to  show  the  amount  of  damages. 
Taylor  v.  HUary  7  C.  &  P.  SO.  See  Gib- 
son V.  Harris,  8  C.  &  P.  370.  But  it  iB 
clear  that  the  plea  does  not  admit  the  truth 
of  any  immaterial  averment  in  the  declare- 
tion.  When  the  declaration  on  a  special 
agreement  to  carry  goods  safely  in  a 
vessel  lying  in  a  certain  river,  alleged  that 
they  were  to  be  carried  by  the  defendants 
as  otoners  of  the  said  vessel ;  it  was  held 
that  tills  plea  did  not  admit  the  ownership, 
Bennion  v.  Damson,  3  M.  &  W.  10. 

(w)  The  defendant  may,  under  the  ge- 
neral issue,  show  that  the  action  was 
brought  on  a  partnership  transaction  be- 
tween himself  and  the  pliUntiff.  Pearson  v. 
SheUm,  1  M.  &  W.  604.  Worrel  v.  Gray- 
son, 1  M.  &  W.  168.  So  in  an  action  by 
one  joUit*owner  of  a  ship  against  another 
for  contribution  to  recover  a  proportion  of 
the  damages  paid  by  the  plaintiff  to  a  third 
party  for  the  value  of  goods  sent  by  the 
ship  and  lost,  the  defendant  may  show  that 
the  goods  were  lost,  and  damages  incurrefl, 
through  the  plalntiff*tt  own  misconduct. 
Gregory  v.  HartneU,  1  M.  &  W.  188.  la 
H  3 
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Defence 
under  the 
new  rules. 


Denial  of 
the  con- 
tract. 


Ex.  gr.  in  an  action  on  a  warranty,  the  plea  will  operate  as  a  denial  of  the 
fact  of  the  warranty  haying  been  given  upon  the  alleged  consideration,  but 
not  of  the  breach ;  and  in  an  action  on  a  policy  of  insurance,  of  the  sub- 
scription to  the  alleged  policy  by  the  defendant,  but  not  of  the  interest,  of 
the  commencement  of  the  risk  of  the  loss,  or  of  the  alleged  compliance  with 
warranties.  Bills  of  exchange,  bills  or  notes  by  way  of  accommodation, 
set-off,  mutual  credit,  unseaworthiness,  misrepresentation,  concealment, 
deviation,  and  various  other  defences  must  be  pleaded. 

In  every  species  of  astumpsity  all  matters  in  confession  or  avoidance, 
including  not  only  those  by  way  of  discharge,  but  those  which  show  the 
transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of 
fraud  or  otherwise,  shall  be  specially  pleaded ;  ex,  gr,  infancy,  coverture, 
release,  payment,  performance,  illegality  of  consideration,  either  by  statute 
or  common  law,  drawing,  indorsing,  accepting,  &c.  bills  or  notes  by  way  of 
accommodation,  set-off,  mutual  credit,  unseaworthiness,  misrepresentation, 
concealment,  deviation,  and  various  other  defences  must  be  pleaded. 

Subject  to  these  rules,  which  regulate  the  form  of  the  plea  by  which  the 
defence  to  the  action  is  properly  to  be  raised,  the  defendant  may  insist  that 
the  agreement  was  under  hand  and  seal,  for  then  the  form  of  action  is  mis- 
taken {x) :  That  the  action  has  not  been  brought  by  the  proper  parties, 
the  promise  having  been  made  to  the  plaintiffs  jointly  with  others  {y) ;  or 
that  the  defendant  was  a  partner  with  the  plaintiff  (z) :  That  the  plaintiff 
who  sues  as  a  feme  sole  was  married  when  the  contract  was  made  (a) :  That 
one  of  the  defendants  did  not  promise  jointly  with  the  rest :  That  the  action 
was  conunenced  before  the  cause  of  action  arose  {h). 

He  may  controvert  the  promise  in  fact  by  showing  that  none  such  was 
ever  made ;  or  if  in  fact  made,  may  avoid  it  in  point  of  law,  by  proof  that 
it  was  obtained  by  duress,  or  whilst  the  party  was  in  a  state  of  intoxica- 


an  action  for  work  and  labour,  be  may 
show  that  the  work  was  done  under  a  spe- 
cial contract,  on  which  nothing  is  due. 
Janet  v.  Nanney,  1  M.  &  W.  S33.  And 
see  Grountell  v.  Lamb,  1  M.  &  W.  352 ; 
IHekm  y.NeaU,  1  M.  &  W.  656.  By  the 
express  provision  of  the  statute  55  Q.  3, 
c.  194,  the  plaintiff  in  an  action  on  an  apo- 
thecary's bill  must,  under  this  plea,  prove 
his  certificate,  or  that  he  was  in  practice 
before  August  5,  1815.  Wagttaffit  v. 
Hhiurpe,  3  M.  &  W.  521 ;  and  see  tit.  Apo- 
THECABT.  It  has  been  held  at  Nisi  Prius, 
that  in  an  action  for  goods  sold  and  deli- 
vered, the  ddendant  under  this  plea  could 
not  prove  that  the  goods  were  of  no  value. 
i2<#ey  V.  5ntaA,6C.  &P.662.  Itseems, 
however,  to  be  impossible  to  imply  a  con- 
tract to  pay  anyUilng  for  that  which  is 
of  no  value.  On  a  quantum  meruit  for 
service  rendered,  it  has  been  held  that  the 
defendant,  under  the  general  issue,  may 
show  the  worthlessnese  of  the  alleged  ser- 
vice. The  defendant,  under  the  plea  of 
turn  attumptitf  may  show  that  the  goods  did 
not  correspond  with  the  warranty.  Dicken 
V.  Neale,  1  M.  &  W.  556.  Grountell  v. 
Lamb,  1  M.  &  \V.  352.  See  tit.  Vendor 
^MB  Vrnbeb. 


(x)  GUb.  Law  of  Ev.  183;  Cro.  J.  600. 
608 ;  Hutt.  34 ;  it^ra,  78,  (y).  Where 
the  plaintiff  bad  contracted  by  deed  to 
perform  certain  works,  and  for  extra  works 
at  prices  to  be  fixed  by  a  third  party,  who 
fraudulently  awarded  that  nothing  was  due 
in  respect  thereof;  held  that  the  pUuntiff 
could  not  rgect  the  deed  upon  the  ground 
of  fraud,  and  recover  in  assumpsit,  as  on  a 
simple  oontiBct;  the  defendant  having  paid 
into  court  a  sum  upon  certain  counts,  held 
that  it  could  only  be  applied  to  the  sums 
which  were  recoverable  nnder  those  counts 
on  which  it  was  paid  in.  ChunhiU  v. 
Day,  3  M.  &  Ry.  71. 

(y)  Gilb.LawofEv.  189;  Tri.  per  Pais, 
187 ;  B.  N.  P.  152 ;  on  the  ground  of  vari- 
ance. 

(2)  Checq}  v.  Cromond,  4  B.  dc  A.  663. 
See  Waugh  v.  Carver,  2  H.  B.  235.  Sach 
evidence  would,  it  seems,  be  admissible 
under  the  general  issue.  Warrel  v.  Gray* 
son,  1  M.  &  W.  166.  Pearton  v.  SheUoHf 
I  M.4cW.604. 

(a)  3  Camp.  438. 

(fr)  Ld.  Raym.  1240. 
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tion,  or  by  proof  of  infancy  (c),  coverture  («/),  lunacy  (e),  illegality  {f)  or 
fraud  (^). 

Or  that  a  condition  precedent  was  not  performed  {h) ;  or  he  may  show  that  Discharge 
the  promise  has  been  disoharged  by  the  plaintiff  before  breach  (t),  or  by  a  ^'^  ^^ 
subsequent  contract  inconsistent  with  the  former.  Thus  if  A,  promise  to 
marry  JB.  within  three  months,  and  it  is  afterwards  agreed  that  he  shall 
marry  her  in  half  a  year,  this  will  discharge  the  former  promise ;  for  by 
tskiog  the  latter  promise  of  a  longer  time,  the  parties  must  be  supposed  to 
intend  to  discharge  the  former,  for  otherwise  the  latter  could  have  no  intent 
at  all  (A). 

Or  that  it  had  been  discharged  by  accord  and  satisfaction  (J) ;  or  by  a 


(c)  Qilb.lAw  of  Ev.  186;  2  Lev.  144^ 
Tn.  per  Pais,  398;  Ld.  Baym.  389 ;  Salk. 
S79;  a  N.  P.  l&SL    Vide  iii/ni,  tit  In- 

{£)  (xilb.  Law  of  Sv.  183.  Cmeley  ▼. 
RobertKm  cmd  Mary  kU  wife,  3  Cunp. 
438;  where  it  was  proved  in  bar,  that 
when  the  goods  were  supplied  to  the  d»' 
feudant  Jfary,  she  was  the  wife  of  one 
Gilleyy  who  waa  still  living.    Vide  i/^fira, 

HUSBAITD  AND  WiVB. 

(e)  6Ub.  C.  P.  Go.  It  is  a  good  defence 
that  the  defendant  at  the  time  of  the  oon» 
tract  was  of  unsound  mind,  and  that  the 
plaintiff  took  advantage  of  the  drcum- 
ituce  to  impose  upon  him.  Browne  v. 
Joddrdl,  M.  &  M.  105.  Long  v.  Baker, 
lb.  lOa  Sentance  v.  Pooie,  3  C.  &  P.  1. 
Hut  Imiacy  is  no  defence  to  an  implied 
promiie  for  necessaries.  Baxter  v.  Lord 
Parttmouth,  5  B.  &  C.  170. 

(/)  The   defence   must  be    specially 
plMded.    Lord  Lyndhurst,  in  Colbum  v. 
Patmore,  obsenres,  '*  I  know  of  no  case  in 
which  a  person  who  has  committed  an  act 
deemed  by  the  law  to  be  criminal,  has  l>een 
ptrmiUed  to  recover  compensation  against 
a  person  who  baa  acted  jointly  with  liim  in 
the  commiaslon  of  a  crime."    Vide  supra 
sod  tf^ra,  tit.  YBNDoa  jlvd  Vbvdbb. 
Bendy  v.  Bignoldj  5  B.  &  A.  635.    Sie- 
phau  V.  BoUiuon,  2  C.  &  J.  209.    A  pro- 
nu4e  to  indemnify  the  plaintiff,  in  consi- 
deration of  the  plaintiff  having  pobliahed 
a  libel  and  defended  an  action  brought 
against  him,  ia  void.    Stockdale  v.  Rosier j 
2  Biag.  N.  C.  634.    Money  expended  for 
the  purposes  of  an  unlicensed  theatre  can- 
not be  recovered  against  one  at  whose  re- 
qnest  the  money  was  expended,  and  who 
participated  in  the  profita.    De  Begnis  v. 
^rndttead,  10  Bing.  107.    The  proprietor 
of  a  newspaper  cannot,  before  the  filing 
of  the  affidavit  required  by  the  statute, 
recover  on  a  contract  for  the  printing  of 
the  paper.    Houtton  v.  Millt,  1  M.  &  B. 
325.    And  see  Pqplett  v.  Stockdale,  B.  & 
M.  337.    Coo^ef  v.  Hatton,  3  Starkie's  C. 
61.    So  as  to  money  lent  for  the  purpose 
of  playing  at  an  illegal  game.    M*Kvnnett 
V.  Rdbintan,  3  M.  &  \V.  434.    See  also 
<^ium  V.  Bryce,  3  B.  &  A.  179,  as  to 
money  advanced  for  settling  Illegal  stock- 


jobbing transactions.  Money  advanced  to 
an  agent  to  be  expended  in  illegal  disburse- 
ments, as  {semJMe)  paying  the  travelling 
expenses  of  voters,  cannot  be  recovered. 
Bayntun  v.  Cattley  1  M.  &  B.  265.  A 
broker  cannot,  unless  duly  licensed  accord* 
ing  to  the  stat  6  Anne,  c.  16,  maintain  an 
action  for  work  and  labour  for  buying  and 
selling  stock.  Cope  v.  Rowlands,  2  M.  Jc 
M.  140. 

{g)  Campbell  y.  Fleming,  1  Ad.  Sl  Ell.  40. 
As  in  consideration  of  puffing  at  an  auction. 
Icely  V.  Grew,  6  C  &  P.  671.  And  see 
HUl  V,  Grey,  1  gtarkie's  C.  434.  Boa* 
U)ell  V.  Christie,  Cowp.  395.  Crowder  \t 
Austen,  3  Bing.  368.  Wheeler  v.  Collier^ 
M.  &  M.  126;  and  if\fra,Xit.  Fraud,  and 
Vendor  and  Vendee.  This  defence 
must  be  specially  pleaded. 

(Ji)  Supra,  but  he  cannot  show  that  the 
condition  was  not  performed  with  intent 
to  insist  on  the  promise.  Williams  v. 
Cdmardine,  4  B.  &  Ad.  621 . 

(t)  And  this  may  be  proved  by  parol 
agreement;  but  after  a  breach,  it  cannot 
be  discharged  by  any  new  agreement  with- 
out a  deed,  unless  it  operate  in  satisfaction. 
B.  N.  P.  152 ;  2  Lev.  144  ;  1  Mod.  259 ; 
Ca.  K.  B  518. 

{k)  Qilb.  Law  of  £v,  193;  Tri.per  Pais, 
402.  But  a  second  promise  to  marry  in  a 
fortnight  would  not  disciiarge  the  former. 
Ibid. 

(I)  Salk.  140;  B.  N.  P.  152;  Ld.  Ray. 
566.  See  tit.  Accord  and  SATiePACTioN, 
supra,  15.  A  debtor  being  unable  to  meet 
the  demands  of  his  creditors,  they  signed 
an  agreement,  which  was  assented  to  by 
the  debtor,  to  accept  payment  by  his  co- 
venanting to  pay  two-thirds  of  his  annual 
income  to  a  trustee  of  their  nomination, 
and  give  a  warrant  of  attorney  as  a  collar 
teral  security.  The  creditors  never  nomi- 
nated a  trustee,  and  the  agreement  was 
not  acted  upon.  The  debtor  appeared  to 
have  been  always  willing  to  perform  his 
part  of  the  engagement ;  held  that  the 
agreement,  thougli  not  properly  an  accotd 
and  satisfaction,  was  stiU  a  good  defence 
on  the  general  issue,  as  it  constituted  a 
Talid  new  contract  between  the  creditors 
and  the  debtor,  capable  of  being  imme- 
diately enforced,  and  the  cousidemtiuu  for 
f    u  4 
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release  (m) ;  or  that  it  has  been  merged  in  some  higher  gecurity  (ii) ;  or  had 
been  rescinded  (o);  waived  (/?);  or  suspended  (9) ;  or  that  the   recovery 
would  occasion  circuity. 
That  the  performance  became  impossible,  by  the  act  of  Crod  ;  as  that  a 


wbich  to  each  creditor  was  the  forbear- 
ance of  the  rest ;  and  as  there  appeared  no 
failure  of  performaoce  on  the  part  of  the 
debtor.  Good  v.  CheaeouMf  2  B.  &  Ad. 
328 

(w)  B.  N.  P.  162;  Dong.  107. 

(n)  Vide  Pudsey^i  Ceue,  cited  2  Leon, 
110;  3  East,  25a.   Hotier  y,  LordArun- 
dell,  3  B.  &  P.  7.    Partridge  v.  Court^ 
6  Price,  412.    Where  the  contract  is  under 
f  eal,  auumprit  does  not  lie,  for  the  law  will 
not  raise  an  asmmpnt  where  the  party 
reaoTta  to  a  higher  security ;  therefore,  if 
tlie  obligor  of  a  bond,  without  some  new 
consideration,  as  forb«urance,  promise  to 
pay  the  money,  cugumptit  will  not  lie. 
Touisaint  v.  Mctrtinnant,  2  T.  R.  100. 
Tliere  the  surety  toolc  a  bond  firom  the 
principal.    80  where  a  sum  is  due  for 
freight  and  demurrage  under  a  specialty 
contract,  the  plaint^  cannot  recover  in 
indelntatits  oMtumptit.    Atty  v,  Parishf 
1  N,  R.  104.    But  a  fireighter  may  recover 
against  ship-owners   fq^   negligence,  al- 
though the  captain  (one  of  the  shipK>wnen) 
lias  entered  into  a  charter-party  under  seal 
with  the  plaintiff.    Leslie  v.  Wilwn,  3  B. 
&  B.  171.    For  ship-owners  are  cluuge- 
able  upon  their  general  liability  in  respect 
of  the  duties  which  belong  to  them  as  such, 
and  which  are  not  inconsistent  with  tiie 
charter-party.    The  only  exception  to  the 
rule  is  an  action  of  debt  for  renty  and  that 
rests  on  the  consideration  that  by  the  de- 
mise an  interest  in  the  land  passes.   1  N.  R. 
104.    And  vide  Hardr.  332;  Warren  v. 

Consett,  8  Mod.  107;  Com.  Dig.  tit. 
Plbader,  [O.]  15;  Kemp  v.  Goodall, 

1  Salk.  277.  Hence  in  an  action  for  rent 
due  under  a  demise  by  deed,  nil  debet  is  a 
good  plea.  lb.  Where  the  obligor  of  a 
respondentia  bond,  by  indorsement  upon 
it  agreed  to  pay  the  money  to  any  assignee, 
it  was  held  that  an  assignee  might  maintain 
indebitatus  (usumpsit,    Fermer  v.  Mears, 

2  Bl.  1260.  But  this  has  been  doubted  by 
Lord  Kenyon,  in  Johnson  v.  ColHns,  1  East, 
104 ;  and  Bayley,  J.  White  v.  Parkins, 
12  East,  582.  But  where  there  is  a  sub- 
sequent parol  agreement  not  inconsistent 
with  the  deed,  and  founded  on  a  sufficient 
consideration,  assumpsit  lies.  See  Leslie 
V.  Dela  TorrefClted  12  East,  583;  White 
V.  Parkins,  12  East,  578.  A  guarantee 
by  the  deed  of  a  third  person  is  no  merger. 
White  V.  Cuyler,  1  Esp.  C.  200;  C  T.  R. 
176. 

(o)  Where  the  defendant  hired  a  carriago 
of  the  plaintiff  for  a  certain  time,  and  before 
it  hud  expired  sent  it  back;  held  that  if 
the  pUiintiff  sold  it  within  that  time,  it 
would  have  been  a  rescinding  of  tiie  con- 
tract, and  he  could  not  be  entitled  to  the 


stipulated  hhre.  Wright  v.  MHrnUe^  3  C. 
k,  P.  542.  See  further,  Qarrard  v.  Woolr 
ner, 

(p)  The  seller  of  goods,  on  the  bayer's 
refusing  to  accept  them,  requested  him  to 
sell  them,  which  the  buyer  agreed  to  do, 
but  could  not;  tUs  amounts  to  a  waiver 
by  the  seller.  Gomery  v.  Bond,  3  If.  &  8. 
378. 

(q)   Stock  having  been  transferred  to 
another  name  und^  a  forged  power  of 
attorney,  whilst  it  was  doubtful  whether 
the  Bank  of  England  was  by  law  liable  to 
make  good  the  loss,  the  stock  owners  en- 
tered into  a  contract  with  the  Bank, 
whereby  the  latter  agreed  to  replace  the 
stock  and  pay  the  intermediate  dividends, 
and  the  former  agreed,  in  the  first  instance, 
and  before  they  daimed  the  stock,  ad- 
versely to  tender  a  proof  on  the  estate  of 
the  party  who  had  fraudulently  transferred 
it,  and  had  received  one  payment  of  such 
dividends,  but  had  refused  to  tender  the 
proof;  held  that  the  Bank  were  entitled 
to  avail  themselves  of  the  agreement,  as  a 
suspension  of  the  plaintiirs  right  to  sne, 
until  they  had  performed  their  part  of  the 
stipuUition.    Straceyy,  Bank  qf  England, 
6  Bing.  754 ;  and  see  Longridge  v.  Dor- 
viUe,  5  B.  &  A.  117.     Action  by  the 
drawer  against  the  acceptor  of  two  bills, 
the  iatter,  upon  an  arrangement,  assigned 
certain  property  as  a  security  for  certain 
sums  then  due,  as  well  as  for  future  de- 
mands, with  a  power  of  sale  after  six 
months'  notice ;  held  that  it  could  only  be 
considered  a  collateral  security,  and  did 
not  suspend  the  personal  remedy.    Smes 
V.  Widdawson,  4  C.  &  P.  151.    Upon  an 
agreement  with  their   general  creditors, 
the  defendants  snirettdered  all  their  stock 
to  trustees,  and  agreed  to  execute  a  con- 
veyance of  all  their  estate,  the  trustees 
entered  on  the  management  and  paid  divi- 
dends to  the  amount  of  lOt.  in  the  pound ; 
the  defendants  afterwards  being  called  up<m 
to  execute  the  conveyance,  required  that  it 
should  contain  a  general  release  from  the 
creditors,  and  deeming  the  one  inserted  in- 
sufficient, refused  to  execute;  but  ail  the 
creditors  had  not  then  executed  it;  and 
before  an  adjourned  meeting  was  held  to 
obtain  such  execution,  the  plaintiff  com- 
menced his  action ;  held  that  the  agree- 
ment, purporting  to  contemplate  a  suspen" 
sum  of  the  right  of  action  by  the  creditors 
until  a  final  meeting  and  execution  of  the 
instrument  by  the  creditors,  and  refusal  by 
the  defendants,  the  creditors  were  not  re- 
mitted to  their  former  rights,  and  the  action 
was  therefore  premature.  Tatloch  v.  Sifoiht 
6  Bing.  339. 
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lioTae  bu«d  by  the  defendant  for  a  journey  died  on  the  journey,  without  the 
defendant's  £Eiult  (r). 

He  may  show  that  no  consideration  erer  existed ;  or  that  it  has  wholly  failed 
through  the  negligence  of  the  plaintiff  («) ;  or  was  insufficient  in  law  (t\  or 
illegal  («) ;  or,  lastly,  he  may  prove  that  the  promise  has  been  performed, 
as  by  payment  (x),  or  the  deliyery  of  the  thing  contracted  for(y). 


(r)  GUb.  Law  of  Bv.  187 ;  Tri.  per  Pais, 
3891  Seetiif  where  performanoe  was  im- 
possible at  the  time  of  the  promise.  Com. 
Dig.  AcnoH  oir  thb  Casb  on  Assump- 
sit, [G.]  ;  and  see  Com.  Dig.  Condition, 
[D.]  1.  And  a  p2atii<|^camiot  show  tl^at 
performanoe  of  the  eontideratian  became 
impossible  by  the  act  of  God.  Ihid.  If 
&he  eonditioB  of  a  feeflfaient  be  impossible 
St  the  time  of  making,  and  precedent,  tlie 
estate  does  not  rest;  if  sabseqnent,  the 
estate  becomes  absolute.  If  a  oon(Ution 
labseqoent  on  the  fisofltaient  be  possible  at 
the  time  of  tiie  feoflhient,  but  afterwards 
beeome  impossible,  the  estate  is  absolute, 
fer  it  has  Tested;  secitf, in  the  case  of  an 
ebltgstien,  which  is  executory.  Co.  litt. 
i06L  A  condition  to  create  an  estate  is  to 
be  eonstmed  according  to  tlie  intention  of 
the  parties ;  to  destroy  an  estate,  is  to  be 
eoBstraed  strictly.  1  Ins.  210b.;  3  B.  & 
0.846. 

(«)  See  tit  Goons  80U>  and  dbli- 
yaasD.  —  Nbouobncb.  —  Wobk  and 
Labour.     Qrimaldi  t.  White,  4  Esp.  C. 
OS.  BafteiiT.J9ii»sr,7£ast,479.  Fam^- 
worth  y.  Oarrardf  1  Camp.  48.    Fiiher 
▼.  Saamtda^  I  bid.  190.    Leuya  r.  Co^grwat, 
8  Tnint.  8.    The  inference  from  these  cases 
seems  to  be,  that  where  a  contract  is  made 
fcr  a  speeifie  tiling,  at  a  specific  price,  and 
the  contract  be  not  performed,  the  party 
must  either  rescind  the  contract  in  toto, 
or  pay  the  price;  but  that  where  there  is 
DO  specific  contract,  and  the  plaintiff  pro- 
ceeds on  a  qyLtmJtum  meruit,  he  must  re- 
eoter  according  to  the  vttlue  of  the  work, 
or  the  article  to  the  dtfendant ;  and  con- 
sequently where  there  has  been  no  bene- 
fidai  service,  he  is  not  entitled  to  recover 
anything.    In  Roffey  v.  Smith,  6  C.  8c,  P. 
608,  it  was  lield  that  the  defendant  in  an 
action  of  indebitatus  oMgumpnt,  was  not 
St  liberty,  under  the  plea  of  nan-oMMumptU, 
to  slmw  that  the  goods  were  of  no  value; 
tamen  qu,,  for  in  such  a  case  the  plea  is  to 
operate  as  a  denial  of  the  matters  of  &ct, 
firam  which  the  contract  may  be  implied 
by  law.    In  the  case  of  Fowler  v.  Mark- 
tkl^  York  Sommer  Ass.  1836,  Parke,  B. 
aiiinittnii  evldeDce  of  negligence  in  defence 
of  an  action  of  indebitatui  oMeunymt  for 
woik  and  labour  under  this  plea.    Where 
the  action  is  on  a  special  contract,  the 
want  of  consideration  is  not,  it  seems,  ad- 
missible under  this  plea.    Paetengery, 
Brooktif  1  Bing.  If.  C.  687 ;  but  see  Berk- 
nSam  T.  Davison,  3  M.  &  W.  179.    In  an 
seHoQ  for  contribution  by  one  joint  owner 
of  a  liilp  against  another,  to  recover  a  por- 


tion of  damages  recovered  by  a  third  person 
sgsinst  the  i3aintiff  for  the  recoveiy  of  the 
value  of  goods  sent  by  the  ship,  the  defen- 
dant may  show,  under  the  general  issue, 
that  the  g^oods  were  lost  and  damages 
incurred  through  the  misconduct  of  the 
plaintiff.  Qregory  v.  Hartnall,  1  M.  & 
W.  183.  Under  the  same  issue,  the  de- 
fendant may  show  that  the  goods  were  not 
equal  to  the  warranty.  IHeken  v.  NeaU^ 
I  M.  &  W.  566.  GraunteU  v.  Lambe,  I 
M.  &  W.  368 ;  or  that  the  work  was  done 
under  a  special  contract,  under  which 
nothing  is  due.  Jones  v.  Nanny,  1  M.  & 
W.883. 

(f)  The  receiver  of  the  wife's  estate,  by 
the  direction  of  the  husband,  but  wiUiont 
the  wife's  authority,  accepted  a  bill  for  the 
husband's  debt  to  the  drawer,  and  being 
afterwards  called  upon  by  the  husband  and 
wife  to  pay  over  to  them  the  rent  received, 
when  the  bill  became  due  having  refused 
to  pay  it,  unless  the  plaintiff  would  give 
him  an  indemnity  for  being  reimbursed  by 
the  husband  and  wife,  which  was  accord* 
iagly  given ;  the  bill  not  being  ultimately 
paid,  held,  that  to  avoid  cireuity  of  action, 
the  drawer  could  not  maintain  the  action. 
Carr  v.  Stephens,  0  B.  &  C.  768. 

(tt)  Supra,  63.  Every  such  defence 
must  be  specially  pleaded;  as  that  the 
work  and  labour  were  illegal.  Potts  v. 
Sparrow,  1  Bing.  N.  C.  694;  3  Dowl. 
P.  C.  630.  Marten  v.  Smith,  4  Bing. 
N.  C.  436.  So  where  a  contract  is  made 
void  by  statute.  Bamett  v.  Qlossop, 
3  Dowl.  P.  C.  686;  1  Bing.  N.  C.  633. 
But  it  seems  that  the  want  of  a  sufficient 
memorandum  of  the  contract  may  be  ob- 
jected under  the  general  issue.  Johnson 
V.  Bodgson,  8  M.  ft  W.  663.  BUiott  v. 
7%Ofiuu,8M.&W.  170. 

{x)  By  a  late  rule  of  pleading,  T.  T.  1 
Vict.,  it  is  ordered  that  payment  shall  not 
be  allowed  in  any  case  to  be  given  in  evi- 
dence, in  reduction  of  damages  or  debt, 
but  shall  be  pleaded  in  bar. 

(y)  B.  N.  P.  163 ;  Salk.  140 ;  Ld.  Ray. 
666.  Although  it  was  once  held  that  per- 
formance must  be  pleaded.  Ibid,;  and 
1  Mod.  810.  See  tit  Pathbnt.  So  it 
is  a  defence  that  the  amount  has  already 
been  recovered  in  a  former  action ;  or  that 
the  plaintiff,  in  a  former  action  where  he 
was  defendant,  might  have  availed  him- 
self of  his  present  claim  in  dimlnutfon  of 
damages.  Hirst  v.  Athnson,  3  Camp.  63; 
see  Batten  v.  Butter,  7  East,  479.  A 
consignee  is  not  liable  for  the  dday  of  the 
vessel,  if  he  cannot  get  his  goods  because 
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The  defendant  cannot  give  evidence  of  any  matter  which  arose  after 
the  commencement  of  the  action,  not  even  payment  of  the  debt  and 
costs,  except  for  the  purpose  of  diminishing  the  damages,  which  in  such 
ease  would  be  merely  nominal  (z).  So  for  the  same  purpose  he  may  give 
in  evidence  any  other  payment  (a).  The  Statute  of  Limitations  will  be  no 
bar  under  this  issue,  although  it  appear  from  the  plaintiff's  own  showing, 
or  even  from  the  declaration  itself,  that  the  cause  of  action  did  not  arise 
within  the  six  years  (b). 

The  fact  that  others  who  are  not  joined  contracted  jointly  with  the  de- 
fendant, is  available  by  plea  in  abatement  only ;  if  it  be  proved  it  shows  no 
variance ;  for  it  is  stiU  true  as  alleged,  that  the  defendant  undertook  and 

promised  (c). 

The  evidence  under  the  pleas  of  a  tender  of  the  money  before  action 
brought;  the  Statute  of  Limitations ;  a  set-off;  payment;  infancy  (iQ; 
coverture  (e),  will  be  afterwards  considered. 

ATTAINDER  OF  FELONY  (/). 

Is  pleadable  in  bar  against  a  demand  accruing  after  the  attainder  (g). 
The  proof  is  by  the  record  of  the  judgment  (A).  For  the  effect  of  an 
attainder  as  to  competency,  see  title  Infamous  Wxtvbss  ;  and  see  also 
tit.  Cbbtificate, 

ATTORNEY, 

Proof  that        Iir  an  action  by  an  attorney  for  slandering  him  in  his  profession,  he  may 

^^^^^tfcQ      P'ove  that  he  is  an  attorney  by  means  of  an  examined  copy  of  the  Roll  of 

Qgy^  Attomies  (t),  or  by  the  book  of  admissions  from  the  Master's  Office  (A). 

But  it  is  sufficient  to  prove  that  he  has  acted  as  an  attorney  of  the  court  of 

which  he  is  alleged  to  be  an  attorney  (/).    It  is  not  necessary  to  prove  that 

he  has  taken  out  his  certificate  (m).    And  if  the  defendant's  words  assume 


another's  goods  prevent  him ;  but  where 
the  delay  is  occasioned  by  his  own  defaolt, 
H  is  no  answer  to  the  claim  for  demurrage 
that  other  consignees  have  already  paid 
to  a  larger  amount  for  the  same  period. 
Dobion  v.  Droopy  1  M.  ft  M.  441.  In 
an  action  on  the  cbartei^party  for  not 
taking  a  full  cargo,  which  appeared  to 
have  arisen  from  waste  of  room  in  making 
the  arrangements  for  stowage,  which 
▼aried  from  that  stipulated  by  the  charter^ 
party ;  but  one  of  the  plaintiffs  and  their 
broker,  who  managed  tlie  business,  were 
present  at  the  time,  and  allowed  the  ex- 
pense to  be  incnrrcNl  without  making  any 
oljection ;  held  tliat  they  were  not  entitled 
to  recover.  Hovill  ▼.  Siephentony  4  Carr. 
&  P.  C.  470. 

(z)  Holland  y.  Jourdaitif  HolfnC  6. 
After  money  has  been  paid  without  a  rule 
of  court,  the  defendant  cannot  try  the 
merits,  and  the  costs  inevitably  follow. 
Per  Ld.  Ellenborongh.  Atkiruonr,  Thomr 
ton,  1  Camp.  C.  669,  n. 

(a)  B.  N.  P.  163;  2  Lev.  81.  But  the 
payment  of  must  be  pleaded ;  see  the  new 
rule,  supra f  106,  note  (x). 

{b)  B.  N.  P.  162 ;  1  WUl.  Saund.  283, 
n.  (z) ;  lb.  vol.  2,  63,  (a) ;  Salk.  278. 

(c)  1  WUl.  Saund.  291,  note  (4);  but 


see  Gilb.  L.  £v.  189;  Vent.  52;  and  see 
B.  N.  P.  162. 

(d)  The  evidence  applicable  to  these 
will  be  considered  under  those  respective 
titles. 

(e)  See  HusBANn  and  Wife. 

(/)  The  Stat.  64  Geo.  3,  c.  146,  takes 
away  corruption  of  blood  as  a  consequence 
of  attainder,  except  in  high  and  petit 
treason,  murder. 

{g)  Bvllock  V.  Doddiy  2  B.  &  A.  273. 

[Ji)  Vide  VoL  I.  and  Index,  tit  Judg- 
ment. 

(i)  4  T.  R.  366.  When  an  attorney  is 
admitted  and  takes  the  oath,  he  subscribes 
his  name  upon  the  roll.    2  Esp.  C.  520. 

(Jt)  This  contains  the  names  copied 
from  the  original  roll,  and  is  admissible 
for  the  purpose  of  such  proof  upon  an  in- 
dictment for  perjury.  R,  v.  Crossley,  2 
Esp.  C.  626. 

(0  Berryman  v.  Wite,  4  T.  R.  360. 

(m)  Jone$  v.  Stevens,  11  Price,  235. 
And  the  court  were  of  opinion  that  al- 
though the  plaintiff  had,  previously  to  ttie 
libel  and  the  action,  omitted  to  take  out 
his  certificate  for  one  whole  year,  during 
which  he  continued  to  practise,  he  still  so 
far  retained  his  character  of  an  attorney 
as  to  be  entitled  to  recover  in  respect  of  a 
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that  tlie  plaintiff  ifl  an  attorney,  it  operates  as  an  admission  that  he  is  so, 
and  supersedes  the  necessity  of  other  proof  (n). 

In  an  action  by   an  attorney  on  his  bill  (o),  he  must  prove  (p)  his  Proofs  in 
retainer  {q)  by  the  defendant ;  which  may  be  proved  by  evidence  that  the  ^^^  costs- 
defendant  attended  at  the  plaintiff's  office,  and  gave  directions  from  time 
to  time  whilst  the  business  was  going  on.    Undertaking  to  pay  what  is  due 
is  an  admission  of  a  retainer ;  and  therefore  in  an  action  on  the  bill,  the 
production  of  the  Judge's  order  for  taxation,  the  defendant's  undertaking, 
and  the  master's  allocatur,  is  sufficient  evidence  of  the  fact     He  should   Basiness 
next  prove  that  the  business  was  done  as  stated  in  the  bill,  which  is  usually  done, 
proved    by  a  clerk  or   other  agent  who  was  concerned  in  the  manage* 
ment  of  the  suit  or  business,  without  proving  the  bill  item  by  item  (r)« 


libel  published  against  him  in  that  eapa> 
city,  although  lie  could  maintain  no  action 
tor  fees,  and  was  subject  to  penalties  under 
tlie  Stat.  d7  Q.  8,  c.  90,  (tamen  qwBre)* 
At  all  events  it  wonld  be  insufficient,  as 
in  that  ease,  merely  to  show  the  omission 
to  take  out  the  eertUleate,  without  evidence 
to  negative  a  readmission.  Pearee  v. 
WkaUy  6  B.  &  C.  38 ;  where  the  pcrint  was 
ruled  in  an  action  by  the  plaintiff,  as  an  at- 
torney, for  fees. 

(m)  P.  C.  lb.  Where  the  pUdntiff  al- 
leged generally  that  he  was  an  attorney, 
and  declared  for  the  words,  '^  he  is  a  petti- 
fogging, bloodp«ncking  attorney,"  proof  of 
the  wends  was  held  to  be  sufficient,  with- 
out any  evidence  of  attorneyship.  Arm^' 
strong  v.  Jordan,  ear.  Hullock,  fi.  Carlisle 
Summ.  As.  182a 

(o)  Indebitatus  atsumpsU  lies  for  fees 
aipiiost  a  third  person  who  lias  retained 
the  plahntiff  as  an  attorney.  Sands  v. 
TreoUian,  Cro.  Car.  104.  Ambrose  t. 
BoSf  Skinn.  217.  Though  the  business 
has  been  transacted  in  another  Court. 
Tkursby  v.  Warren,  Cro.  Car.  159.  But 
a  solicitor  on  the  equity  side  of  the  £x« 
chequer  is  not  entitled  to  practise  in  Chan* 
eery;  and  it  seems  that  a  solicitor  in 
Clianeery  cannot  authorize  a  solicitor  on 
tlie  equity  side  of  the  Exchequer  to  prao- 
tiee  there  in  his  name.  Vincent  v.  Holt, 
4  Taunt.  452.  But  an  attorney  may  r^ 
cover  the  costs  of  a  commission  of  bank- 
rupt, though  he  l>e  not  a  solicitor  in 
Chaocery.  Wilkinson  v.  JHggell,  1  B.  & 
C.  158.  Although  an  attorney  may,  it 
seems,  practise  in  another  court,  in  the 
name  of,  and  with  the  consent  of,  an  at- 
torney of  the  latter  court,  he  cannot  do  so 
in  his  own  name.  Lothian  v.  Hyde,  1  C. 
4c  If.  28;  3  Tyr.  148.  But  see  Vincent 
V.  Holt,  4  Taunt.  452.  Where  scTeral 
sued  as  attomies  of  the  Palace  Court,  and 
it  ^>peared  that  but  one  of  them  was  an 
attoniey  of  that  court,  it  was  held  that 
they  could  not  recover.  Arden  v.  Tucker^ 
IM.&B.  191;  5C.&P.258. 

(p)  TbsXi»  n  an  action  of  iiuieM^ohcf 
assumpsit,  which  is  the  usual  form,  and 
when  the  gentral  issue  has  been  pleaded. 

(g)  An  attorney  made  an  agreement 


with  his  client  to  conduct  all  his  suits  in 
consideration  of  the  client  giving  to  him 
exdusiTCly  the  drawing  of  his  leases,  it 
was  held,  that  the  breach  of  this  agree- 
ment would  not  enable  the  attorney  to 
recover  on  his  bill,  he  must  either  put  an 
end  to  the  agreement,  or  sue  for  a  breach 
of  It.    PaAer  v.  Harcourt,  5  Esp.  C. 
249.    A    declaration   by   the  plaintiffs 
clerk  on  a  taxation  of  costs,  that  the 
attorney  undertook  the  cause  gratis,  is 
evidence  for  the  defendant  in  an  action  by 
the  attorney.  AsJ^ordy,  Price,9  Starkie's 
C.  135.    Qwtre,  whether  an  attorney  can 
legally  guarantee  the  petitioning  creditor 
a^nst  the  costo  of  the  commission,  on 
condition  of  being  employed  as  solicitor 
to  tlie  commission.      OiUet  v.  Rippon, 
I  M.  Sl  M.  406.      And  see  Murray  v. 
ReeveSf  8  B.  &  C.  421 .    An  agreement  to 
pay  at  a  certain  spedfled  rate  is  not  bind- 
ing upon  the  client ;  at  all  events  it  is  not 
concbslve.    Drax  v.  Seroope,  2  B.  &  Ad« 
581.    In  order  to  entitle  the  attorney  to 
proceed  in  the  action  for  costs,  after  the 
debt  has  been  settled  without  his  inter- 
vention, he  is  bound  to  make  out  a  clear 
ease  of  collusion  between  the  plantiff  and 
the  defendant,  to  deprive  liim  of  such  costs ; 
where  there  was  only  a  ground  for  suspi- 
cion, the  Court  stayed  the  proceedings, 
but  without  costs.    Nelson  v.  WHson,  6 
Bing.  568.     Where  the  defendant  alone 
employed  the  plaintiff  in  suing  out  a  com- 
mission of  bankrupt  on  the  petition  of  a 
^  third  person  who  never  employed  him  in 
'it,  the  defendant  is  alone  liable  to  the 
plaintiff.     Pocoek  v.  Ruuell,  4  C.  &  P. 
14.    Where  the  commission  had  not  been 
proceeded  in,  nor  anything  received  under 
it,  held  that  the  attorney  was  entitled 
to  recover  his  charges  against  the  cre- 
ditor employing  him.     Pocoek  v.  Ato- 
seU,  1  M.  &  M.  357.    Where  one  attorney 
does  business  for  another,  the  ordinary 
implication  is    that   credit    is  given  to 
the  latter,  and  not  to  the  client;  although 
the  business  was  known  to  have  l>een  done 
on  behalf  of  the  client.    Serace  v.  WhU" 
ttn^Oft,  2  B.  &  C.  11. 

(r)  PlnUips  V.  Roadh  I  Bxp.  D.  N.  P. 
10. 
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ofabilL 


If  the  charge  be  not  for  bnsiDess  done  in  court,  evidence  mnst  also  be 
given  of  the  reasonableness  of  the  charges  («);  but  if  it  be  for  business 
done  in  court,  he  must  (0  prove  the  delivery  of  a  bill  to  the  de- 
fendant (tt)  according  to  the  stat.  (or),  or  that  he  left  one  at  his  dwelling* 


(«)  It  is  not  however  nnnsiial  to  give 
evidence  of  the  reasonableness  of  the 
charges,  althoagh  the  bill  be  for  business 
done  in  court;  and  I  have  known  snck 
evidence  to  be  reqoired. 

(t)  Soch  evidence  is  unnecessary,  unless 
the  plea  deny  the  delivery.  Moor  v.  Dent, 
I  M.  &  R.  402;  Rdbiman  v.  Roland,  6 
Dowl.  871  ;Xa]MV.G20ifiy,7Ad.&ElL83. 

(u)  Where  there  were  two  defendants 
not  partners,  held  to  be  sufficient  to  de- 
liver the  bill  to  tlie  one  who  managed  the 
busfaiess.  Finehett  v.  Howe,  2  Camp. 
277.  Per  Ld.  EUenborongh,  C.  J.  1  Camp. 
438 ;  and  temMe,  that  it  wonld  be  insulfi. 
dent  to  deliver  it  to  the  party  who  did 
not  intermeddle.  2  Camp.  277.  Where 
several  parties  have  a  jofait  interest  in 
resisting  a  claim  Ibr  tithes,  tliough  tlielr 
individual  interests  be  separate,  and  jointly 
retain  an  attorney,  the  delivery  of  the  bill 
to  the  party  who  actually  retains  him  is 
sufficient.  And  see  fturther  as  to  a  Joint 
retahier.  HUdeffe  v.  Qregary,  1  C.  &  P. 
627;  OjcenAom V.  X«ium, 2 D.  4c B.  461. 
See  Snowden  v.  8hee,  1  Camp.  487. 
Where  a  party  in  a  cause  changed  his 
attorney  pendente  lUe,  and  the  second  at* 
tomey  obtained  an  order  for  the  delivery 
to  lilm  of  a  bill  signed  by  the  first,  it  was 
held  that  such  delivery  was  a  delivery  to 
the  party  charged,  within  the  words  and 
meaning  of  the  statute.  Vi$uent  v.  Slaif' 
maker,  12  East,  372,  by  three  of  the 
Judges;  Ld.  Ellenborough,  C.  J.  die- 
sentienie.  The  showing  and  explain- 
ing the  bill  without  a  delivery  is  in- 
sufficient. Crowder  v.  8kee,l  Camp.  437. 
Personal  service  is  not  necessary ;  a  re- 
delivery to  an  agent  appointed  for  the 
purpose  is  sufficient.  FUiehett  v.  Howe, 
2  Camp.  277.  As  to  the  attorney  of  the 
party,  Warren  v.  CSinnAngham,  Oow.  71. 
Vineeni  v.  SlaymaJter,  12  East,  372. 
Where  a  bill  has  been  delivered  contain- 
ing taxable  items,  the  unreasonableneBS 
of  the  cbaiges  cannot  in  strictness  be  , 
disputed  on  the  trial.  Andereom  v.  May, 
2B.&P.2d7.  Xee V.  Wttem,  2  cutty's 
K  6&.  But  it  is  not  unusual  to  give  such 
evidence, 

(«)  2  G.  2,  c  23,  8.  23 ;  which  enacts 
that  no  attorney  or  solicitor  in  any  of  the 
courts  aforesaid  (vis.  any  oourt  of  record 
in  England,  wherein  attomies  have  been 
aoeustomably  admitted  and  sworn,)  shall 
commence  or  maintain  any  action.  &c.  for 
the  recovery  of  any  fees,  charges,  or  dis- 
bursem<>nts  at  law,  or  in  equity,  until  the 
expiration  of  one  month,  or  more,  after 
such  attorney,  &e.  shall  have  delivered 
unto  the  party  or  parties  to  be  charged 
therewith,  or  left  for  him,  kc.  at  his.  Ice. 


dwelling-bouse,  or  last  plaee  of  abode,  a 
bill  of  such  fees,  &c.  written  in  a  common 
legible  hand,  and  in  the  English  tongue 
(except  law  terms,  and  the  names  of  writs), 
and  in  words  at  length,  except  terms  and 
sums ;  which  bill  sludl  be  subscribed  with 
the  proper  hand  of  such  attorney  or  soli- 
citor respectively.  The  month  is  to  be 
reckoned  exclusively  of  the  days  on  which 
the  bill  is  delivered  and  action  brought. 
BUtant  V.  Hetlop,  8  Ad.  &  EIL  677.  This 
statute  extends  to  business  done  at  the 
quarter  sessions.  Clark  v.  Danmaan,  6 
T.  B.  694;  Ex  parte  WUHame,  4T.  R. 
406;  SUvetter  v.  WOeter,  9  Bhig.  888; 
although  attomies  be  not  admitted  tiiere 
contrary  to  the  ruling  of  BnUer,  J.  in 
Stephenson  v.  Taylor,  York  Summer 
Assis.  1786.  To  a  charge  for  a  dedimue 
poiettatem,  ex  parte  Priekett,  1  N.  R. 
266;  or  warrant  of  attorney  with  a  view 
to  business  in  court,  under  the  liead  of 
^^fees  at  law."  Sandon  v.  Bourne,  4 
Camp.  68.  Bat  wee  Bwrtonr.Ckatterton, 
3  B.  Ae  A.  488 ;  Wdd  v.  Cratqford,  2 
Starkie's  C.  638 ;  WiUon  v.  Qutteridge, 

3  B.  &  C.  167.    For  business  done  in  Uie 
Insolvent  Court    Smith  w.  Wattleworth, 

4  B.  &  C.  364.  In  the  County  Court 
WardU  v.  Nieholeon,  4  B.  4e  Ad.  469 ;  1 
N.  k  M.  356.  In  a  criminal  suit  in  the 
Great  Sessions  fai  Wales.  JUoydv.  Maimd, 
6Tldd,  330.  For  drawhig  an  affidavit  of 
debt  snd  getting  it  sworn.  Winter  v. 
Po^ne,  6  T.  R.  646.  Obtainhig  the  Chan- 
cellor's signature  to  a  bankrupt's  certifi- 
cate. CoUini  V.  NiehoUon,  2  Tsunt  321 . 
See  Ford  v.  WOb,  3  B.  &  a  241.  At> 
tending  at  a  lock-up  liouse,  procuring  the 
defendant's  release,  and  iU^ng  up  a  bail 
bond.  Feame  v.  Wilson,  6  B.  A:  C.  87. 
Attesting  a  replevin  bond.  Wardle  v. 
Nieh6Uon,4.  B.  &  Ad.469;  1N.A:M.366. 
Attending  bail  and  endeavouring  to  arrsnge 
and  procure  eognomts.  Watt  v.  Cottins, 
1  B.  ^  M.  284.  Charges  for  attending 
and  advising  steps  in  a  suit  which  has 
been  brought  against  his  client  are  taxable, 
and  bring  the  whole  bill  withfai  the  eflbet 
of  the  statute  of  2  Geo.  2 ;  the  advance  of 
money  to  the  cUent  to  pay  the  costs  of 
such  suit  does  not  vary  the  case.  Smith 
V.  Taylor,  7  Bhig.  260^  and  6  tf.  &  P.  66. 
(diss.  Aldersoii,  J.)  To  money  paid  by 
the  attorney  on  a  judgment  against  his 
client  Crowder  v.  Skee,  1  Camp.  437. 
It  has  even  been  held,  that  if  any  one  of 
the  items  in  the  bill  relate  to  business 
done  in  court,  the  plaintiff  cannot  recover 
as  to  items  which  are  not  witliin  the 
statute,  but  wliich  are  connected  with  liia 
profossional  capacity,  unless  he  pnrre  the 
delivery  of  a  bUl.    Winters.  Payne,  6  T. 

R.646. 
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bouse  (y)  or  lost  place  of  abode  («),  subscribed  by  him,  one  month  (a)  or 


(y)  Leaving  at  the  coantiog-honte  it 
not  a  good  deUvery.  Hill  t.  Uumphreyt, 
2B.&P.343. 

(r)  It  it  not  soffldent  to  show  that  the 
bill  wM  delirered  at  a  particalar  place, 
without  eridence  that  it  was  tlie  defen- 
dsnt's  place  of  abode ;  and  that  the  defen- 
dant afterwards  delivered  it  to  his  attor* 
ney'sderk.  .BEoftt ▼. iVbaief,  M.  & M. 805. 
Bot  it  is  sufficient  to  show  that  it  was  left 
at  the  last  known  place  of  abode,  and  it  is 


B.615.    HiU  T.  Hunqthreyt,  2  B.  &  P. 
S43.  Bat  although  the  bill  contains  items 
not  spedlied  aoeording  to  the  slatate,  he 
mj  recoTer  in  respect  of  a  portion  of  his 
bill  as  to   which  the  provisions  of  the 
ftatate  have  been  complied  with.    Wal- 
kr  T.  Xoty,   1    H.  &  G.  54.     The  bUl 
ought  to  contain  the  whole  chargea,  one 
contaimng  only  the  items  of  the  extra 
costs,  and  omitting  the  items  ct  taxed 
eoits  reneived  from  the  other  side  is  not 
a  eompiiance  with  the  statute.    /&.    But 
where  no  bill  has  been  delivered,  although 
the  plaintiff  cannot  recover  costs  out  of 
pocket,  he  may  recover  in  respect  of  mere 
coofeyancing  bnainess,  per  Lord  Kenyon. 
ift/2crv.  Towen,  Peake*B  C.  102;  and 
per  Ld.  BIdon,  hi  2  B.  &  P.  345.    So, 
where  an  attorney  had  not  delivered  any 
biU,  bat  merely  partienlara  of  demand 
nnder  a  Judge's  order,  held,  that  he  was 
estitkd  to  recover  for  monies  paid  to  his 
elieat's  use,  having  no  reference  to  his 
bosfaieBs  of  an  attorney,  although  the  par- 
ticnlan  contahied  some   taxable   items. 
Mvwt/rayy.  FlenangyW  East, 265.  Wdd 
T.  CntMifigrd,^  Starkie'sC.  538.  An  attor- 
ney eannot  split  his  demand,  and  thereby 
exenpt  part  of  It  from  taxation;  where 
therefore  a  second  bill  containing  items 
oot  taxshle,  was  found  not  to  have  been 
delivered  a  month  before  the  action,  it  was 
held  that  he  could  not  recover.    Tkiotxitei 
V.  Maditrmmy  1  M.  &  M.  lOQ;  &  3  C.  & 
P.  941.     But  an  attorney  may  recover 
ibr  money  lent  on  a  distinct   occasion, 
and  not  being  disbursements  in  the  cause. 
Hemng  v.    WiUon^  1    M.  &   M.   529; 
k  4  Carr.  Sl  P.  C.  318.     Although  his 
bill  has  been  regularly  delivered  accord- 
big  to  the   statute.    And  see  Hill  v. 
Hm^hieif  2  B.  &  P.  343 ;  Beruon  v. 
Garaa,  £sp.  C.  149.    This  rule  seems 
however  to  be  sulgeet  to  the  proviso,  that 
thedlitiiMtand  untaxable  items  have  no 
refereaee  to  the  plaintiff's   professional 
efaarwter.   An  attorney  not  having  de* 
livered  any  biU  before  action  brought,  and 
dtUveied  partiealarB  containing  some  tax- 
tbk  items,  it  was  held  that  he  could 
Dot  leoover  in  respect  of  items  not  tax- 
able,  bat  which  was  due  in  respect  of 
buBiness  done,  as  money  paid  to  his  client's 
use  in  his  character  of  an  attorney.    War^ 


not  sufficient  for  the  defendant  to  show 
a  change  of  abode  without  also  showing 
a  later  known  pUice  of  abode.  Wadeion 
▼.  SmUhy  I  Starkie's  C.  324. 

(a)  A  lunar  month  sufficient.  Hurd  v. 
Leach,  5  Esp.  C.  168.  By  the  uniformity  of 
process  Act,  2  W.  4,  c.  89,  b.1  1,  the  issuing 
of  the  writ  is  for  all  purposes  the  com- 
mencement of  the  suit  AUton  v.  Under' 
AU/,  1  C.  4c  H.  492.    SeetitTiXB. 


die  V.  Ni^^oUoUy  4  B.  &  Ad.  469;  1  N.  & 
M.  356.    Business  done  by  an  attorney 
for  assignees,  the  greater  part  of  which 
relates  to  proceedings  under  the  commis* 
sion,  is  not  within  the  2  Geo.  2,  c.  23,  s. 
23 ;  charges  also  for  attending  to  advise 
witii  the  solicitor  of  a  creditor   as  to 
opposing  the  bankrupt's  discharge  from 
custody,  and  a  like  duuge  as  to  opposing 
his  discharge  under  the  Insolvent  Act,  are 
not  taxable  charges  within  the  Act;  pro- 
ceedings in  banluruptcy  are  not  proceed- 
ings in  equity  within  the  statute.    CrmiH 
dsrv.Dorier,  3  Y.&  J.  433.  The  statute 
does  not  extend  to  mere  charges  ibr  con^ 
veyandng.    Hill  v.  Humpkreye,  2  B.  & 
P,  345;  B.  &  P.  145.    Nor  to  a  charge 
for  searching  at    the  Judgment  Office, 
whether  issues  had  been  copied  or  dock- 
etted,  or  satisfactioo  entered  on  tiie  roll. 
Fenton  v.  Carria,  1  B.  &  M.  202.    Nor 
to  business  done  in  the  House  of  Lords 
upon  an  appeal.     Williame  v.  Od^^  4 
Price,  479.    Or  hi  the  Middlesex  Court  of 
Requests,  Beeke  v.  Wells,  I  C,  &  J.  76. 
Nor  to  business  done  under  a  eomraission 
of  bankruptcy.    Crcwder  v,  Daviee,  3  T. 
&  J.  433.    Hamilton  v.  Jonm,  4  tf ,  ^ 
P.  809.    Nor  to  a  payment  of  debt  and 
costs  by  an  attorney,  who  has  put  in  ball 
for  the  defendant,  and  paid  such  debt  and 
costs  without  havhig  them  taxed,  and 
without  making  any  charge  for  his  own 
labour,    Prothero  v.  Thomat,  6  Taunt. 
196 ;  tamen  qtu  for  the  statute  uses  the 
term  di^mrsement  as  well  usfees:  and 
see  Crowder  v.  Shee,  1  Camp.  C.  437  ; 
nor  to  a  charge  for  preparing  an  affidavit 
of  a  petitioning  creditor's  debt  (which  is 
not  sworn),  and  bond  to  the  Chancellor* 
Barhtr  v.  Chatterton,  5  B.  &  A.  686;  hi 
which  case  the  court  questioned  the  de- 
cision in  Sandon  v.  Bourne,  n^a;  eeeus, 
Umible)  had  the  affidavit  been  sworn.  J^. 
Where  the  bUl  contained  tUibrevlations  of 
whose  meaning  there  could  be  no  doubt, 
it  was  held  to  be  sufficient  to  enable  tha 
plahitiff  to  recover.    Froud  v.  SHUard, 
4  C.  4c  P.  51 ;  and   see    Beynolde  v. 
Coitwell,  4  Taunt.  193.    Where  the  bill 
charged  for  attendances  on  particnUirdays, 
and  at  the  end  a  charge  for  *'  several  at- 
tendances," the  Judge  directed  the  hitter 
to  be  deducted.  Rowton  v.  Earl,  4  C. 
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Deliyeryof  more  prerioiu  to  the   commencement  of  the  suit.      It  is  flufficient  to 
a  bill.  show  that  the  bill  was  left  at  the  defendant's  last  known  apparent  place 

of  abode  at  the  time  when  the  bill  was  delivered  (&),  although  the  de- 
fendant prove  that  he  had  another  known  place  of  abode  subsequently 
to  the  delivery  of  the  bill.  It  must  be  proved  that  the  bill  was  left  with 
the  client,  and  not  taken  back  again  (c).  Where  a  bOl  was  produced, 
with  an  indorsement  upon  it  in  the  hand-writing  of  a  deceased  clerk 
of  the  plaintiff,  whose  duty  it  was  to  have  delivered  the  bill,  purporting 
that  he  had  delivered  a  copy  on  a  particular  day,  and  the  indorsement 
was  proved  to  have  existed  at  that  date,  it  was  held  that  the  entry  was 
evidence  of  the  delivery  of  the  bill(<f).  It  is  unnecessary  for  an 
executor  or  administrator  to  prove  the  delivery  of  a  bill  for  business  done 
by  his  testator  or  intestate  (e) ;  so  where  the  defendant  is  also  an  at- 
torney (/*);  or  where  the  plaintiff  sues  as  the  assignee  of  an  insolvent 
attorney  {g) :  nor  is  such  proof  necessary  where  the  attorney  sets-off  the 
amount  of  his  bill ;  it  should  not,  however,  be  produced  at  the  trial  by 
surprise,  but  be  delivered  time  enough  for  the  plaintiff  to  have  it  taxed 
before  the  trial  {h).  The  bill  may  be  proved  by  a  duplicate,  original,  or 
copy,  without  notice  to  produce  the  one  delivered  (t),  provided  proof  be 
given  that  it  was  signed  by  the  plaintiff.  A  mistake  in  the  date  of  the 
items,  which  does  not  mislead  the  plaintiff,  will  not  vitiate  the  delivery  {k). 
It  was  held  that  an  action  might  be  maintained  by  a  solicitor  against  an 
assignee  for  business  done  under  a  conunission  of  bankruptcy,  although  the 
bill  had  not  been  taxed  by  a  master  in  chancery,  under  the  stat.  5  Geo.  2, 
9.  80,  s.  46  (/), 


&  P.  44.  An  item  of  costs  charged  to 
haye  been  paid  according  to  the  allocaiur, 
hut  not  stated  in  detail,  is  not  snfficiently 
described,  bat  the  plaintiff  is  not  precluded 
by  the  misdescription  from  recovering  the 
residue  of  the  bill.  Drew  v.  Clifford,  1 
R.  A:  M.  880.  Seethe  statute  9  J.  l,c.  7, 
s.  1,  and  Brooke  v.  Hague,  T.  Ray.  245 ; 
Clark  V.  Godlfrey,  Str.  633;  MUner  v. 
Crowdatt,  1  Show.  388.  It  seems  that 
the  name  of  the  court  need  not  be  stated 
in  the  Ull.  Frmod  t.  StUlard,  4  C.  &  P. 
612;  Beynoldt  v.  Caewett,  4  Taunt.  108. 
Where  attomies  sue  as  partners,  a  bill 
signed  In  the  name  of  the  firm  is  suffi- 
cient Smith  V.  Jago,  1  C.  &  J.  642.  In 
aetumpeit  by  the  plaintiff,  as  attorney  and 
agent  for  tne  defendant,  a  country  client 
of  the  plaintiff,  for  work  and  materials, 
and  for  fees,  &c. ;  held,  that  the  plaintiff 
was  not  the  attorney  of  the  defendant 
within  the  statute  requiring  the  delivery 
of  the  bill  a  month  before  action;  but  the 
court  would  not  limit  the  term  **  monies 
in  the  first  count  mentioned"  to  the  fees. 
HUl  V.  Weight,  6  S.  c.  682. 

{b)  Wadeton  v.  Snuth,  I  Starkie's  G. 
864. 

(c)  Brooks  V.  Maeon,  1  H.  Bl.  290.  The 
object  of  the  statute  is,  that  the  defendant 
shall  have  due  time  to  consider  the  chaiges. 
lb.  It  is  not  sufficient  that  the  client  ac- 
quiesce in  the  reasonableness  of  the  charges. 
Crowder  v.  Shee,  1  Camp.  437. 

(<f)  Campneyiy.  Peck,  I  Starkie'sC.404. 


(«)  1  Barnard,  K.  B.  483;  Andr.  276; 
1  Tidd,  316.  Barrett  v.  Most,  1  C.  &  P.  8. 

{/)  Although  the  business  was  done  be- 
ibre  the  defendant  became  an  attorney. 
Ford  V.  MaxtoeU,  2  H.  B.  689;  12  G.  ft, 
c.  13.  Bridges  v.  Francis,  Peake's  C.  I ; 
I  Esp.  C.  221.  Wildbore  v.  Brffon,  8 
Price,  677.  And  such  a  bill  is  not  within 
the  St  3  J.  1.  c.  7, 8. 1.  Sandys  v.  Hbm- 
5y,  1 M.  &  Ry.  83.  So  agents  are  not  witli- 
In  the  statute.  lb.  and  Jones  v.  Price, 
cor,  Lee,  C.  J.  1748,  Sel.  N.  P.  168.  HiU 
V.  Sydney,  7  Ad.  k  Ell.  966. 

(g)  Lester  v.  Lazarus,  2  0.  M.  ft  R.  665. 
So  in  case  of  a  set-off  it  has  been  held  to 
be  sufficient  to  deliver  it  to  the  plaintiiF 
in  time  to  have  It  taxed  before  the  trial. 
Martin  v.  Winder,  Doug.  199,  n. ;  but  fee 
Bulman  v.  Burkett,  1  Esp.  C.  449. 
Where  Lord  Kenyon  intimated  that  in 
such  case  a  written  notice  is  necessary ;  and 
see  also  Murphy  v.  Cunningham,  contra, 

(h)  Dougl.  199 ;  1  Esp.  C.  499 ;  1  Tidd, 
818.    Bulman  v.  Birket,  1  Esp.  C.  449. 

(i)  Anderson  v.  May,  2  B.  &  P.  237. 
And  see  Jory  v.  Orchard,  2  B.  ft  P.  99. 
PhU^wm  V.  Chase,  2  Camp.  1 10.  ColUng 
V.  Treuricke,  6  B.  ft  C.  394.  Fyson  v. 
Kemp,  6  C.  ft  P.  72.  Vide  supra.  Vol. 
Land  Ind.  tit.  iNsmnvBHTAaY  Pboop; 
and  if\fra,  tit.  Notice. 

(k)  WiUiamsv,  Barber f  4  Tmnt  906, 

(0  Tarn  v.  Heys,  1  Starkie,  278.  See 
Arrowsmith  v.  Barfard,  lb.  in  note;  2 
Camp  277. 
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It  is  a  ^neral  rule  In  such  cases  that  the  bill  cannot  be  taxed  at  the  Delivery  of 
trial,  for  the  defendant  might  have  had  it  taxed  previously,  and  his  delay  ^  ^U'- 
for  the  space  of  a  month  before  the  commencement  of  the  action  is  cTidence 
of  his  acquiescence  (in).  It  is  sufficient  to  give  in  CTidence  a  Judge's  order 
to  tax  the  bill,  the  defendant  undertaking  to  pay  what  should  appear  to  be 
due  on  the  master's  allocatur  thereon  (n).  The  deliyery  of  a  former  bill  is 
coDclusiye  CTidence  against  any  increase  of  charge  in  a  subsequent  bill, 
on  any  of  the  items  contained  in  it,  and  is  strong  presumptive  evidence 
tgainst  any  additional  items  (o) ;  but  it  will  not  estop  the  plaintiff  from 
proving  that  in  ft&ct  he  had  transacted  other  business  for  the  defendant. 

An  admission  by  the  defendant  of  the  delivery  of  the  bill  to  enable  the 
tttomey  to  prove  it  under  the  defendant's  commission,  does  not  afford  such 
a  presumption  as  to  dispense  with  proof  in  an  action  of  the  delivery  re- 
quired by  the  statute,  no  such  delivery  being  necessary  to  enable  him  to 
prove  his  bill  under  the  commission  (p). 

The  plaintiff  must  also  prove  that  the  action  was  not  commenced  till  a 
month  after  the  delivery  of  the  bill,  by  the  production  of  the  writ,  or  by  the 
Nisi  Prius  record  (q). 

The  contract  to  conduct  a  suit  is  entire,  and  where  the  suit  has  ended 
within  six  years,  the  Statute  of  Limitations  will  not  bar  the  demand  for 
such  business  as  was  done  more  than  six  years  ago  (r). 

The  defendant  may  insist  (imder  a  proper  plea)  in  bar  of  the  action  that   Defences 
the  plaintiff,  at  the  time  the  business  was  done,  was  disqualified   from 
practising  as  an  attorney,  by  having  omitted  to  take  out  his  certificate  for 
one  whole  year  (s.) 

It  has  been  doubted  whether  the  defendant  can  set  up  the  plaintiff's 
negligence,  however  gross,  as  a  defence  to  the  actioh  (/) ;  there  seems, 
however,  to  be  no  reason  to  except  this  case  from  the  operation  of  the  gene- 
ral role  now  established,  that  a  plaintiff  shall  not  be  allowed  to  recover  in 
respect  of  services  so  negligently  rendered  that  the  employer  has  derived 
no  benefit  from  them  (u ), 


(n)  WaUamM  v.  FrUhy  Doug.  107. 
Hoopers.  TiU^  lb.  108;  Baroes,  124;  1 
TSdd,  817.  Andentm  v.  Jfc^,  2  B.  &  P. 
837.  Bat  the  bill  may  be  taxed  at  any 
tone  before  verdict  or  Judgment.  Sal. 
N.  P.  108,  cites  Skaw  v.  Fiekeringy  Doug. 
190,  in  not, 

(»)  Lee  V.  J'anei,  2  Camp  40a    As  to 
tUBtioii,  where  the  attoraey  pays  proctor's 
fBesiuBedesiMtical  Court.    See  JFVtifiiUm 
V.  Peatkerttonhaughj  1  A.  &  B.  476. 
(o)  Loceridge  v.  Botham,  1  B.  &  P.  40. 
(p)  meke  V.  Naket,  1  M.  &  M.  808. 
iq)  See  Wan. — Commbmcbmsitt  of 
Actioh.  We66v.  lVicM^,lB.&P.283. 
(r)  Harris  v.  Otbame,  2  C.  &  M.e20. 
(f )  Under  the  st.  87  O.  3,  c.  00.    Bat  it 
would  not  be  saf&eient  to  show  that  he  had 
nerdy  neglected  to  t/ike  oat  his  certiflcate, 
nilcM  at  the  time  a  full  year  had  elapsed. 
Bee  Prior  ▼.  JIToore,  2  M.  4c  S.  006,  where 
it  wu  held  that  in  such  case  the  attorney 
might  still  Mie  by  attechment  of  privilege. 
(0  TeHgfler  ▼.  M'LaehUmy  2  N.  R.  140. 
Patmore  v.  Bimie,  2  Starkie's  C.  60. 

(«)  See  Panuworth  v.  Oarrard,  1  Camp. 
3d;  Denev  v.  Davereli,  3  Camp.  461, 


Fuhery.SamudOjlCvmpflQO;  tf|/hi,tit. 
WoaK  AVB  LABOua.  It  is  a  good  defence 
to  show  that  the  costs  sought  to  be  reco- 
vered have  been  incurred  through  want  of 
proper  caution  on  the  part  of  the  attorney. 
As  that  they  have  arisen  from  his  neglect 
to  enter  into  the  reoognliances,  and  give 
the  notice  necessary,  in  order  to  appeal 
against  a  claim  of  tithes.  Maniriou  v. 
J((fferyt,  1  R.  &  M.  317;  1  C.  A  P.  118. 
HopJdnionY,  Smithy  1  Bing.  16.  Where  an 
attorney  had  inourred  expenses  which  were 
useless  for  the  object  in  view,  although 
done  bond  Jide,  held  that  he  was  not  enti- 
tled to  recover  them  from  his  client.  Hill 
V  FeatherHanhaughyl  Bing.  600.  Entire 
items  for  useless  work  may  be  discarded  by 
the  jury.  Shaw  v.  Arden,  228.  And 
such  evidence  is  admissible  under  the  gene- 
ral issue.  HiU  v.  Allen^  2  M.  &  W.  288. 
If  other  causes  besides  the  defendant'^ 
negligence  conduce  to  the  loss  of  benefit, 
such  negligence  will  not  supply  a  defence 
to  theaction.  Dax  v.  Ward,  1  Starkie's  C. 
400.  It  is  no  defence  to  such  an  action 
that  the  pUintiff  was  instructed  to  put  in 
a  plea  of  abatement  for  delay,  which  he 
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The  defendant  may  also  show  in  defence,  that  the  plaintiff  lires  at  a 
remote  place  from  that  where  the  business  is  conducted,  by  his  clerk  {x). 
That  by  agreement  the  work  was  to  be  done  gratis  (y),  or  was  not  to  exceed 
a  certain  sum  (2).  That  the  plaintiff  has  neglected  to  take  out  his  certifi- 
cate (a).  But  he  may  recover  in  respect  of  business  done  at  a  time  when 
he  was  uncertificated,  proyided  he  take  out  his  certificate  before  the  end  of 
a  year  after  the  expiration  of  the  time  to  which  the  former  certificate 
extended  (b)* 

It  is  no  defence,  under  the  plea  of  wm-asmampgU,  that  one  of  the  plain- 
tiffs was  not  admitted  an  attorney  of  such  court  (c) ;  nor  that  no  bill  of 
costs  has  been  deliTered  {d) ;  nor  where  the  attorney  acts  as  agent  («). 

An  attorney  receiving  an  offer  of  compromise,  if  not  communicated  to  his 
client,  g^8  on  at  his  own  risk,  and  cannot  charge  his  client  with  subsequent 
costs ;  but  as  it  is  his  duty  to  eonununicate  such  offer,  it  will  be  presumed 
he  did  so  unless  the  negative  be  shown  (/*). 

In  an  action  against  an  attorney  for  misconduct,  it  must  be  proved  that 
he  is  an  attorney  of  the  particular  court,  as  alleged  in  the  declaration  {g). 
The  retainer  of  the  defendant  by  the  plaintiff  must  also  be  proved. 

With  respect  to  the  misconduct  of  the  defendant,  and  proof  of  ihit  lofts 
which  has  resulted  in  consequence,  it  is  to  be  observed,  that  it  is  not  every 
neglect  which  will  subject  the  party  to  such  an  action.  An  attorney  is 
only  bound  to  use  reasonable  care  and  skill  in  managing  the  business  of 
his  client;  if  he  were  liable  further,  no  one  would  ventare  to  act  in  that 
capacity  (A).  He  is  not  liable,  unless  he  has  been  guilty  of  eraua  negU- 
gentia  (t).  This,  however,  is  usually  a  question  of  fact  to  be  decided  by  a 
jury  (A). 


neglected  to  do.  Johmon  r.  AUton,  I 
Oimp.  176.  An  attorney  is  entitled  to 
reeover  in  respect  of  preparing  docnment, 
althongh  its  le^Uty  at  tfate  timewas  doubt- 
ful, and  it  turns  out  to  be  illegal.  Polter 
V.  Sparrow,  6  C.  &  P.  749.  An  attorney 
cannot  abandon  his  client's  cause  for  want 
of  being  suppUed  with  Ainds,  mleSs  he  give 
reasonable  notice  to  the  ellent.  Ho^  ▼. 
BuUty  3  B.  ^  Ad.  SOa.  And  per  Lord 
Eldon,  C,  In  CWmimII  ▼.  Bryan,  14  Ves. 
871 ;  see  also  1 8id.81,  Say.  17S;mntM,  for 
reasonable  cause  and  on  reasonable  notice. 
VantmUUm  v.  Brown,  7  Biog.  402.  Where 
he  gave  notice  of  giving  up  the  papers,  un- 
1ms  supplied  with  funds,  and  did  so ;  held, 
that  he  was  Justified,  after  such  notice,  in 
refusing  to  go  on  with  the  cause,  and 
might  recover  for  the  hnslaess  done.  Row^ 
mm  V.  Earle,  1  Mood,  k,  tf .  C.  488. 

(or)  Taylor  v.  Glat^frooke,  8  Starkie's 
C.  76.    HopHfUon  v.  Smith,  1  Bing.  13. 

(y)  Athfard  v.  Friet^  3  Starkie's  C. 
145. 
(z)  Jonei  t.  Bead,  6  Ad.  &  EU.  639. 

(a)  Pearee  v.  Whale,  5  B.  Ae  C.  38; 
tfffKi,  tit.  PRieuif moNB. 

(6)  BowTer  v.  Brown,  2  Ad.  k  Ell.  16. 

(e)  HUl  V.  Sydney,  7  B.  &  C.  956; 
under  the  statute,  2  O.  2,  c.  23. 

(d)  Lane  v.  QUnny,!  Ad.4e  EIL  88. 

(e)  HUl  V.  Sydney,  7  B.  &C.  966. 


(/)  Sm  V.  Thomoi,  8  C.  &  P.  762. 

{g)  As  to  this  proof,  see  above,  106.  It 
is  said  that  a  bill  for  business  done  in  a  par^ 
ticular  court  is  not  evidence  that  the  party 
was  an  attorney  of  that  court.  Green  v. 
Jaehton,  Peake's  C.  236.    Sed  qu, 

(A)  Per  Le  Blanc,  J.  in  the  case  of 
CompUm  V.  Chandleu,  cited  3  Canap.  19. 

(i)  4  Burr.  2060.  Per  Ld.  EUenbo- 
rongh,  BaikU  v.  ChandUee,  3  Camp.  17 ; 
itifra,  note  (a). 

{k)  Beeee  v.  Bigbyf  4  B.  Jt  A.  202; 
Ireeon  v.  Pearman,  4  B.  fc  C.  700 ;  where 
an  attorney  acts  for  both  vendor  suad  pur* 
ctkaser,  it  seems  tliat  a  small  defect  In  title 
is  sufficient  to  render  him  responsible.  It 
Is  the  duty  of  an  attorney  to  examJne  the 
original  securities  for  money  to  be  wtvanccd 
by  his  client,  unless  he  be  expreeily  ab- 
solved by  his  oUent.  WiUon  v.  IWAsr,  3 
Stericie's  C.  164.  Although  a  party  has 
undertaken  to  procure  the  attendance  of  a 
witness  upon  the  trial,  it  is  the  daty  of  the 
attorney  to  ascertain  that  the  witness  is 
In  attenidance  when  the  cause  Is  called  on. 
Beeeey.Bigby,4B.kA.90iSL  Although 
it  be  no  part  d  an  attonwy's  duty  to  knOTr 
the  legal  operation  of  conveyances^  yet  it 
is  his  duty  to  take  care  that  he  does  not 
draw  wnmg  eonelnsions.  And,  thereforCf 
where  an  attorney  In  stating  a  title  to 
counsel  on  behalf  of  an  intended,  purchaaer, 
instead  of  stating  the  deeds,  states  Us  own 
cenclosions  JM  does  so  at  his  pedL    In 
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Belbra  the  point  had  been  folly  settled  that  the  grant  of  an  annuity  is  Proof  of 
Toid,  nnleas  the  trustt  of  the  annuity-deeds  be  recited  in  the  memorial,  it  >^1^S«"^^ 
was  held  that  such  an  omission  did  not  amount  to  primA  /aae  eyidence  of 
groti  negligence  (J),    It  has  been  held  that  an  action  for  negligence  in  con- 
ducting a  suit  against  exdse-officers,  cannot  be  maintained  if  the  seizure 
was  lawful,  since  no  damage  can  hawe  been  sustained  (m). 

Where  a  declaration  against  an  attorney  for  suffering  the  defendant  in  a 
former  auit  to  be  superseded,  alleged  that  she  was  justly  indebted  to  the 
plaintiff,  and  it  appeared  that  she  was  a  married  womaui  the  plaintiff  was 
nonsuited  (»). 

In  the  ease  of  Ru8$eU  t.  Palmer  (o),  the  Court  held  that  the  action  had 
been  well  conceired  against  the  defendant  for  negligence  in  omitting  to 
etose  one  Stewart^  against  whom  the  plaintiff  had  recoyered  a  judgment, 
to  be  charged  in  execution  within  two  terms  next  after  judgment. 

The  eyidence  for  the  plaintiff  in  such  eases  must  be  reg^ated  by  the 
declaration  which  sets  out  the  whole  of  the  case.  If  he  complain  that  he 
ku  lost  the  debt  which  was  due  to  him  from  the  former  defendant,  he  must 
proye  the  existence  of  the  debt ;  and  if  he  has  obtained  judgment  to  recoyer 
it,  he  should  proye  the  fact,  if  alleged,  by  an  examined  copy  of  the  judg- 
ment-roO.  If  the  former  defendant  has  been  arrested  on  mesne-process,  the 
writ  shoald  be  prodnced,  or  an  examined  copy,  if  it  has  been  returned,  and 
the  actual  time  of  commitment  may  be  proved  by  the  books  of  the  prison. 
The  grounds  of  the  disehairge  will  be  shown  by  means  of  the  miper$ediea»y  or 
Older  for  the  discharge. 

In  such  eases  where  the  question  is,  whether  the  defendant  has  been 
guilty  of  gpross  negligence  contrary  to  the  known  and  usual  practice,  those 
who  are  conyersant  in  the  same  kind  of  practice  may  be  examined  as  wit- 
nesses on  either  side  {p). 

If  the  ground  of  action  be  negligence  in  completing  a  conyeyance,  where 
tbete  is  a  defect  in  the  memorial  of  an  annuity,  in  consequence  of  which  it 
b  set  aside,  the  plaintiff,  to  proye  the  defect,  after  having  proved  the  retainer 

Improperly  assumes  to  hfanaelf  theduunicter 
of  a  receiver,  and  neglects  the  duty  there- 
of^ he  will  be  responsible  (in  equity)  for  any 
rents  lost  by  his  neglect.  Wood  v.  Wood^ 
Ross.  66&  So  if  £»  abandon  a  sait,  and 
nnneoesearily  institute  another,  the  Court 
will  take  care  that  the  client  does  not  suffer. 
lb. 

{I)  4  Bnrr.  9060.  PerLd.£Uenborongh, 
JBoifcMV.  CAaiuOew,  3  Camp.  17. 

(ffi)  Attcheton  v.  Madockf  Peake's  C. 
108.  See  Alexander  v.  MacauUy,  4  T.  R. 
611;  also  tit  Shbrifp. 

(n)  Lee  v.  Ayrtoriy  Peake's  C.  34. 

(o)  2  WilB.  325. 

(p)  2  Wils.  328.  In  the  case  of  Pitt  v. 
YaldeHj  4  Bnrr.  2060,  Mansfield,  L.  C.J. 
said  (alluding  to  the  case  of  Rtutel  v. 
Palmer),  **  L.  C.  J.  WHmot  told  me,  that 
it  came  out  upon  the  defendant's  own  evi- 
dence, and  the  verdict  went  upon  that  fact, 
that  it  was  lata  culpa,  or  eraaa  negli- 
gentiOf  in  Palmer  the  attorney ;  and  that 
there  appeared  to  be  in  reality  no  ground 
lor  the  pretence  of  compromise,  wliich  had 
1)een  made  part  of  Mr.  Palmer's  excuse 
and  defience." 

I 


tk  a  ease,  whers  tbe  attoni^cRoneoiisly 
ststed  that  M,  was  tenant  in  fee,  whereas 
another  was  tenant  for  life,  and  the  counsel 
ia  eoBseqoence  gave  an  opinion  in  &voar 
of  the  title,  which  he  wotdd  not  have  done 
had  he  been  correctly  histmcted ;  it  was 
held  that  the  Jury  were  warranted  in  find- 
i^^  fin*  the  p»ff*ntMr.  Ire$on  y.  Pearman^ 
3  &  &  C.  790.  In  an  action  agahist  an 
attorney  finr  negligence  in  a  former  action 
bm^t  by  him  for  the  plaintiff,  against 
attomeyB  for  negligence,  in  which  he  had 
beat  nsnanited  ibr  want  of  proper  proof  of 
a  Jttdgment  as  set  ont  hi  Uie  dedaration, 
ffaera  being  an  amMgnity  In  sta^ng  soch 
Judgment,  whether  a  was  stated  as  a  direct 
alkgatkm  of  a  Judgment  on  reeord,  or  only 
as  a  eoneeqoenee  of  that  negligence;  held 
flmt  this  was  not  to  be  considered  as  such 
gross  negUgcnee  as  would  render  the  de- 
ftodttit  liaMe;  held  also,  tiiat  his  liability 
wwddnot  be  Altered  by  his  showing  that 
he  had  cmisniled  others,  bat  must  depend 
oB  the  nstoxe  of  the  mistake,  hi  a  case 
wtaenAe  hnr  pieMunes  Urn  to  have  the 
reqaMtokAonHedae  himsdf.  Qad^fray  y. 
UiUmif  6  Bhig.  400.    Where  an  attorney 

TOL.  IT. 
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of  the  defendant,  his  conduct  of  the  business,  and  the  execution  of  the  deeds, 
which  should  be  produced,  should  prove  the  rule  of  court  ordering  it  to  be 
set  aside,  and  an  examined  copy  of  the  affidavits  used  upon  the  motion.  So, 
if  the  plaintiff  has  been  evicted  in  consequence  of  a  defect  in  title,  arising 
from  the  negligence  of  the  defendant,  he  should  produce  the  deeds,  and 
prove  the  execution  of  them  and  the  payment  of  the  money,  and  show  that 
he  has  been  evicted  by  proof  of  the  judgment  in  ejectment,  the  execution 
of  the  writ  of  possession,  producing  the  writ  or  an  examined  copy,  if  it  has 
been  returned. 

In  an  action  against  an  attorney  for  negligence  in  omitting  to  take  any 
step  in  defence,  it  is  not  necessary  to  show  special  damage,  nor  to  show 
that  the  plaintiff  had  a  good  defence  ;  it  is  for  the  attorney  to  show,  if  he 
can,  that  there  was  no  defence  (q). 

If  an  attorney  sue  out  a  writ  in  the  name  of  a  party,  without  any  autho- 
rity express  or  implied,  and  receive  the  debt  and  costs  of  the  writ,  such 
costs  may  be  recovered  back  as  money  had  and  received  (r). 

Where  an  arrest  is  made  under  process,  afterwards  set  aside  for  irre- 
gularity, the  attorney  in  the  suit,  as  well  as  the  plaintiff,  is  liable  in 
trespass  («). 

An  action  of  this  nature  sounds  in  damages,  and  the  jury  are  not  to  give 
a  verdict  for  the  whole  original  debt,  but  only  such  damages  as  are  com- 
mensurate with  the  loss  which  has  probably  resulted  from  the  defendant's 
negligence  (t).  And  therefore  the  plaintiff  should  be  prepared  with  evidence 
to  show  the  probability  that  he  should  have  recovered  the  whole  or  part  of 
the  debt,  if  the  defendant's  negligence  had  not  intervened ;  as  by  evidence 
of  the  circumstances  of  the  party  indebted  to  him. 

The  solicitor  under  a  commission  is  not  liable  to  the  messenger  whom  he 
nominates ;  but  it  is  otherwise  where  he  agrees  with  the  petitioning  cre- 
ditor to  work  the  commission  for  a  sum  certain  (u).  An  attorney  cannot 
setoff  against  a  demand  of  his  client  for  money  received  on  account 
of  his  client  as  damages,  in  an  action  for  services  barred  by  the  Statute 
of  Limitations  (x). 

An  attorney  is  not  personally  liable  to  a  witness  whom  he  subpoenas  (y) 
to  give  evidence  for  his  client 

Competency  of. — On  grounds  of  policy,  as  has  already  been  seen,  an 
attorney  is  not  allowed  to  disclose  the  secrets  of  his  client ;  neither  can  he 
be  permitted  to  g^ve  parol  evidence  of  a  deed,  or  prove  a  copy  of  one  which 
has  been  entrusted  to  him  by  his  client  (z). 


iq)  Ood^froyv.Jaiff  7  Biog.  413;  and 
see  Marzetti  v.  WiUianu,  1  B.  &  Ad.  416. 
It  seems  that  an  attorney,  where  there  is 
no  defence,  is  not  justified  in  omitting  to 
put  in  a  plea,  but  ought  to  plead  the  gene- 
ral issue,  and  watch  that  the  plidntiff 
proves  his  case  against  his  client,  lb. 
Quare  tamen, 

(r)  Dupen  v.  Keeling^  4  C.  &  P.  108. 
Secut  if  be  bad  such  authority,  although 
the  client  bad  no  cause  of  action. 

(f )  Codrington  v.  Uoydj  8  Ad.  &  Ell. 
449. 

\t)  8  WUs.  388. 

(tt)  Hartop  V.  Juciet^  8  M.  &  8.  438. 
See  6  Geo.  4,  c.  16,  s.  14.  He  is  person- 
ally liable  on  an  agreement  to  withdraw 


the  record,  kc.  tax  costs,  kc.  and  pay 
them.  IvetonY,Comngt<m,l  B.dcC.l60; 
8  D.  &  R.  307.  8ee  JBurrell  v.  Janet,  9 
B.  &  A.  47.  Where  an  attorney  selects 
an  officer  to  execute  writs,  he  is  personally 
liable  to  the  party  so  employed.  Fatter 
V.  Biakelack,  6  B.  &  C.  388. 

(x)  Waller  v.  Lacy,  1  G.  &  M.  56. 

(y)  RMfU  V.  Bridife,  3  M.  ft  W.  115. 
The  Conrt  will  compel  an  attorney  to 
pay  the  nndersheriff's  fees  on  a  commis- 
sion of  Innacy,  credit  having  been  given 
him  in  his  professional  character.  Sx 
parte  Badenham,  8  Ad.  ft  Ell.  959. 

(z)  Per  Bayley,  J.  Leicester  Lent  Am. 
1800,  PhiUips,  140.  And  see  Capeland^* 
Wattt,  I  Starkie's  C.  06. 
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AdaditionM  made  by  an  attorney  on  the  record,  with  a  view  to  the  trial  of 
the  action,  as  of  the  execution  of  a  deed  or  agreement,  are  eyidence  against 
bis  client  (a) ;  but  mere  admissions  in  conyersation  are  not  admissible,  for 
they  are  not  warranted  by  a  presumption  that  they  were  authorized  by  the 
client  (6).  So  an  admission,  proTed  to  be  in  the  handwriting  of  the  attor- 
ney on  the  record,  consenting  to  a  verdict  for  the  plaintiff,  will  be  sufficient 
evidence  of  the  defendant's  consent.  An  admission  by  the  party's  attorney 
on  record,  in  a  letter  written  before  the  action,  is  not  admissible  without 
proof  of  authority  {e). 


ATTORNMENT.    See  4  Anne,  c.  16,  s.  9. 

AUGMENTATION. 

A  cuRAcr  may  be  proved  to  have  been  augmented,  by  showing  an  order 
for  the  augmentation  entered  in  a  book,  and  signed  by  the  governors  of 
Queen  Anne's  Bounty,  according  to  the  stat.  1  Geo.  1,  stat.  2,  c.  10,  s.  20, 
without  proof  that  the  money  was  laid  out  in  land,  -and  allotted  by  deed 
under  the  corporation  seal  of  the  governor,  to  be  annexed  to  the  curacy^  and 
that  such  deed  was  enrolled  within  six  months  after  its  execution,  according 
to  that  statute  and  the  stat.  9  Geo.  2,  c.  36  (d), 

AUTERFOITS  ACQUIT.    Vide  mpra.  Vol.  I.  and  Index. 

AUTHORITY  (e). 

As  to  the  authority  of  an  agent,  eee  tit.  Aobnt. 

Of  a  partner,  tee  tit.  Partner. 

See  also  Trespass. — Rbpleviit. 

As  to  proof  of  authority  to  receive  money,  $ee  tit.  Patmbn t. 

To  griye  notice  to  quit,  eee  Eibctmbnt. 

Set  also  tit.  Power. 

AVOIDANCE. 

Proof  of,  when  necessary  to  avoid  a  license.  See  Roberts  v.  Davey,  4  B. 
k  Ad.  664. 


(a)  Tcmng  v.  Wright,  I  Camp.  139. 
GoUie  V.  Shuttleuforth,  1  Camp.  70.  Mil- 
ward  V.  TtmpUy  Ibid.  Vide  fupro,  tit 
Admissions,   and   Index   tit.  Admis- 

81098. 

(b)  Parkint  v.  HawkshaWf  2  Starkie's 
C.  239.  But  when  it  ia  proved  that  he  is 
the  attorney  of  the  other  party,  proof  of  a 
proposal  made  by  him  on  bdialf  of  his 
elkait  is  admissible.  Omn^ford  v.  Oram- 
moTf  2  Camp.  9.  If  an  attorney  appear 
viiboat  authority,  the  appearance  is  good, 
aod  the  remedy  Is  by  action.  Arum.  Salk. 
86.  An  oi&r  by  the  attorney  of  the  father 
of  the  defendant,  an  intSuit,  is  not  admis- 
sible, ahhongh  tiie  defendant  afterwards 
employ  the  same  attorney.  JBurghart  v. 
Ang9nt€ia,BC,kV,e&0.  An ondertaking 


to  appear  for  Messrs.  T.  k  M.,  joint 
owners  of  the  sloop  A.,  given  by  the  nt^ 
tomey  on  the  record,  is  evidence  of  joint 
ownership.  Manhall  v.  Cl\ff^  4  Camp. 
133.  See  farther  as  to  admissbns  by  an 
attorney,  TrusUney.  JBrutan^Q  Moore, 64. 

(c)  WagstqgTY,  Wilton,  4  B.&  Ad.  339. 
Seeuty  if  the  letter  from  defendant's  at- 
torney contains  an  undertaking  to  appear. 
Marthal  v.  Clifff^  4  Camp.  133.  And  see 
RdberU  v.  Gretley,  3  C.  &  P.  380.  Pey- 
ton V.  Oovemortqf  St,  Thomat'sHotpUal, 
3  C.&:  P.  363.  WUmot  v.  Smith,  3  C.  & 
P.  463. 

(d)  Doe  d.  Graham  v.  Seott,  11  East, 
478. 

(tf)  See  Yin.  Ab.  tit.  Authority  ;  and 
Vernon  v.  Crew,  Cro.  C.  67. 
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AWARD  (/). 

It  has  been  seen  that  an  award  regularly  made  under  a  submission  by 
the  parties,  operates  conclusiTely  as  a  judgment  of  a  Court  of  competent 
jurisdiction  (g). 
Proof  of  ^°  ^°  action  upon  an  award,  it  is  necessary  to  prove  the  authority  con- 

submission,  ferred  by  the  parties  on  the  arbitrator,  and  his  making  the  award.  The 
authority  may  be  by  paroL  If  it  be  by  deed,  it  must  be  produced,  and  the 
execution  (A)  by  all  (£)  the  parties  to  the  reference  must  be  proved.  To 
prove  the  appointment  of  an  umpire  it  is  not  sufficient  to  produce  the  joint 
award  of  the  arbitrators  and  umpire  in  which  the  appointment  is  recited  (j). 

Where  four  parties  agreed  to  refer  the  co-partnership  accounts,  and  all 
matters  in  difference  between  them,  and  any  two  of  them,  and  the  arbitra- 
tor awarded  that  a  separate  debt  was  due  from  il.,  one  of  the  partners,  to  B. 
another  partner,  it  was  held,  that  in  order  to  establish  the  existence  of  this 
debt  it  was  necessary  to  prove  the  execution  of  the  submission  by  A,  and  J9., 
and  also  by  the  two  other  partners  (A).  The  appointment  of  an  umpire  out 
of  two  persons  whom  two  arbitrators  have  chosen  by  lot  is  bad,  and  is  not 
cured  by  an  acquiescence  of  the  parties  before  they  knew  the  fact  (/). 

A  variance  as  to  the  day  to  which  the  time  for  making  the  award  was 
alleged  to  be  enlarged,  will  not  be  material  (m). 

Where  the  original  time  for  making  the  award  has  been  enlarged,  the 
plaintiff  must  show  that  it  was  duly  enlarged,  either  in  pursuance  of  autho- 
rity given  to  the  arbitrator  by  the  terms  of  the  submission,  or  by  subsequent 
consent.  If  the  enlargement  has  been  made  under  a  Judge's  order,  consent 
of  the  parties  must  be  shown  to  warrant  the  order  (it).  An  irregular  enlarge- 


(/)  No  precise  form  of  words  is  neces- 
sary to  constitute  an  award.  Lock  v,Vvi- 
liamy,  5  B.  &  Ad.  600.  In  debt  on  bond 
conditioned  for  tlie  due  discharge  and  ac- 
counting by  a  clerk,  to  be  ascertained  by 
the  inspection  of  A,,  held  that  a  paper  in 
the  handwriting  of  A.  showing  the  de- 
ficiency was  in  the  nature  of  an  award, 
and  required  a  stamp.  Jebb  v.  WKier- 
nuaif  1  M.  &  M.  340.  Where,  on  refer- 
ence of  an  action  in  which  several  issues 
were  Joined,  the  arbitrator  found  for 
the  defendant  on  some  issiies,  but  not 
going  to  the  whole  cause  of  action,  and 
for  the  plaintiff  on  the  others,  but  omitted 
to  awanl  damages ;  held,  that  the  award 
was  insufficient,  as  it  was  impossible  to 
say  how  the  verdict  was  to  be  entered. 
Howard  ▼.  Duncan,  7  DowL  91.  But 
where  one  pica  covered  the  whole  cause 
of  action,  which  the  arbitrator  found  is 
favour  of  the  defendant,  held,  that  he  iiad 
done  right  in  awarding  no  damages  on 
those  issues  which  iie  found  fot  the 
plaintiff.  Socage  v.  AaJtwiHy  4  M.  &  W. 
630.  See  further  as  to  the  sufficiency  of 
an  award,  Petoh  v.  ConUm,  7  DowL.  P. 
C.  426.  Peieh  v.  FountaiRy  6  Bing.  N.  C. 
442.  Where  the  award  finds  a  certain 
sum  to  be  due,  but  no  express  order  to 
pay  it,  there  being  no  contempt,  the  pay- 
ment cannot  be  enforced  by  an  attach- 
ment, but  only  by  action  on  the  award. 
Seaward  v.  Howey,  7  Dowl.  318. 


(g)  Svpra,  Vol.  I.  Index,  tit.  Judo- 
ICBNTS.  Do€  V.  iZoffsr,  3  East  11.  Her- 
bert V.  Co(Ae,  WUles,  36;  ttrfroj  86, 
n.  (c).  Whitehead  v.  TattereaU,  1  Ad.  & 
Ell.  401.  Where  the  parties  agreed  to  be 
bound  by  the  opinion  of  a  profeMJonal  man 
upon  the  oonstroctioa  of  an  act  of  parlia- 
ment, his  decision  was  held  to  be  final, 
although  he  recommended  that  the  printed 
statute  should  be  compared  with  the  par- 
liament roll ;  and  the  Court  said,  tiiat  if 
the  statute  was  misprinted,  the  plaintiff 
(wlio  sought  to  repudiate  the  arUtimtor's 
decision)  should  have  shown  it.  Prix  v. 
HoUu,  1  M.  &  S.  105. 

(A)  See  tit  Deed. 

(i)  Farr\.  (hren,  7  B.  ft  C.  427. 

0)  StiU  Sf  another  t.  Ha(fordy  4  Camp. 
17.  And  see  MauU  v.  Stowell,  16  East, 
99.  As  to  the  appointment  of  an  umpire, 
see  JBatet  v.  Cooke^  9  B.  &  C.  409.  SauU- 
hy  V.  Hodgson,  3  Burr.  1474.  Sucli  ap- 
pointment must  be  the  result  of  the  will 
and  Judgment  of  the  two.  In  re  Cauelly 
7  B.  ft  C.  626. 

(k)  Antram  t.  Chaee,  15  East,  209. 

(0  Oreenwood  ▼.  Titterington,  9  Ad. 
&  Ell.  699. 

(m)  Swi9\ford  ▼.  .Bum,  1  Gow.  6.    See 

2  Saund.  290,  a.;  QUbert  v.  Stamilaus, 

3  Price,  54. 

(n)  5  B.  &  C.  390,  on  Motion  for  an 
Attaclunent.  A  direction  by  an  arbitrator, 
"  I  direct  that  a  mla  of  this  court  shall  be 


AWARD. 


117 


ment  iB  waired  by  the  subsequent  appearance  of  the  parties  before  the 
arbitrator  {o). 

Where  the  submission  is  to  ^l.  and  B.,  and  such  third  person  as  they 
shall  appoint,  in  order  to  satisfy  an  allegation  that  A.  and  jB.  appointed  C, 
it  IS  not  sufficient  to  produce  an  award  executed  by  the  three,  reciting  that 
A.  and  B.  did  appoint  C,  even  although  C  acted  along  with  them  in  the 
arbitration  (p). 

Where  an  award  has  been  made  on  a  reference  by  rule  of  court,  to  prove 
tile  order  (in  the  same  court)  it  is  sufficient  to  produce  the  office-copy  of  the 
rule,  making  the  order  a  rule  of  court  (q.) 

Nezty  the  execution  of  the  award  itself  must  be  proved,  by  means  of  the  Of  the 
attesting  witness,  if  it  has  been  subscribed  by  one,  or  proof  of  his  hand*  A^^^'d. 
writing,  and  perhaps  that  of  the  arbitrator,  if  the  witness  be  dead  (r). 

Where  a  parish  had  continued  to  repair  a  road  within  it,  notwithstanding 
tn  award  made  by  commissioners  under  an  inclosure  Act  sixteen  years  ago, 
▼hich  awarded  that  the  highway  was  in  a  different  parish,  it  was  held  that 
upon  an  indictment  against  the  first  parish  for  not  repairing  the  road,  it  was 
incumbent  upon  them  to  prove  that  the  previous  notices  to  the  parishes  to 
be  affected  by  the  award  had  been  given  as  required  by  the  Act  («) ;  for  the 
repairs  subsequent  to  the  award  raised  a  presumption  that  notice  had  not 
been  given.  But  in  the  absence  of  such  a  presumption,  a  presumption 
arises  in  such  a  case  that  the  commissioners  have  done  their  duty  (t).  The 
plaintiff  is  entitled  to  recover  interest  from  the  time  of  demanding  the  sum 
awarded,  as  a  liquidated  sum  (u)^  N  otice  of  the  award  need  not  be 
proved,  for  the  parties  are  bound  to  take  notice  of  the  award  (t;)*  An  in- 
doTsement  (unstamped)  on  an  award  is  a  sufficient  authority  to  a-  third  per- 
son to  demand  the  sum  awarded  (x). 

The  defendant  may  insist  that  one  or  more  of  the  parties  to  the  award  Defence, 
were  ndnors  or  married  women,  and  that  they  were  not  bound  by  the  sub- 
mission, Guid  consequently  that  there  was  no  mutuality  (y). 

The  authority  of  an  arbitrator  is  revocable,  and  the  defendant  may  show  that 
the  authority  was  in  fact  revoked  previous  to  his  making  the  award  (z). 


applied  for,  by  ooimsers  hand,,  to  enlarge 
the  tine  of  miUdng  my  award,**  is  of  itself  a 
sufficient  enlargement.  JffalUtt  ▼.  Htdlett, 
5  M.  dc  W.  S5.  An  irregnlarity  as  to  en- 
largfaig  the  time  is  waived  by  attending 
satneoiieiit  meetings  before  the  arbitiator. 

(o)  Se  Hiek,  8  Tannt  694.  LmergnM 
T.  Hodgion,  1  Y.  &:  J.  16.  Holdtn  v. 
GhmeoeJkj  8  D.  &  R.  161. 

(p)  8tm  V.  HtHfordy  4  Camp.  17. 

\q)  Ibid,  Bat  if  the  action  be  brought 
in  another  court,  semble^  the  role  itself 
■bonld  be  produced* 

(r)  Where  the^making  and  publishing  of 
an  award  are  sworn  to,  but  without  fixing 
the  time,  the  Court  wiU  presume  that  it  was 
mode  fai  due  time.  JDoeY.SHUmeU^QAd.ic 
E1U646.  See  Pbivatb  Wbitiko^  Proof 
of.^ATTB8Tiiio  Witness. 

U)  n.  V.  HadingfiM,  2  M.  &  S.  558. 

(0  According  to  the  general  rule.  See 
Lord  EDenboronghli  observations,  2  M.  & 
8.561;  WiUiamsr.  Bast  India  Company y 
3  Easl^  192 ;  and  tit  Presumption.   As 


to  awards  under-  inclosure  Acts,  see  Doe- 
d.  Sweeting  v.  Hellard,  9  ti.  5cC.  789; 
Mevell  ▼.  JTodrell,  4  T.  R.  424  ;  Towniey 
T.  Gibton,  2  T.  R.  701 ;  Doe  v,  Davidson^ 
2  M.  &  S.  175. 

(m)  Johnton  V.  BurantyA  C.  &  P.  327. 

(v)  2  Saund'.  62 ;  uniess  such  notice  be 
made  necessary  by  the  special  terms  of  the 
contract  or  award. 

(a?  )Lan(fmany.  Hotmety  2  W.  Bl.  991. 

(y)  A  submission,  stated  to  be  an  order 
by  the  Vice^^niancellor  in  a  suit  pending 
before  him,  by  consent  of  the  attomies  in 
the  suit,  where  some  of  Ihe  parties  were 
minors,  without  any  averment  (in  a  decla- 
ration on  the  award)  to  show  that  the  next 
friends  of  the  infants  took  the  obligation  on 
themselves,  is  not  binding,  for  it  is  not 
mutuoL  Bidden  v.  Bmose,  6  B.  &  C.  2.55 ; 

1  Ch.  Ca.  279. 

(z)  As  by  the  death  of  one  of  the  par- 
ties, unless  the  case  be  provided  for  by  the 
termsof  the ruleor submission.  See  Pottt  v. 
Ward,  1  Marsh.  866;  Cooper  v.  Johnttone, 

2  B.  &  A.  394 ;  Edmunds  v.  Cox,  2  CbittyV 
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But  he  cannot  go  into  any  collateral  evidence  to  impeach  the  award  (a) ; 
as  by  showing  that  the  arbitrator  acted  corruptly  or  erroneously  (b)y 
or  as  it  seems  by  mistake  (e).  But  he  may  take  any  objection  which 
is  apparent  on  the  proceedings :  as  that  the  award  is  bad  for  excess  of 
authority  in  the  whole  or  in  part  (d).  So  he  may  show,  either  by  special 
plea  or  under  the  general  issue,  in  an  action  on  the  award,  that  the  submis- 
sion was  obtained  by  fraud  {e) ;  or  he  may  object  that  the  award  is  not  final 
or  certain  (/). 

It  is  no  defence  to  an  action  on  the  submission,  that  the  defendant  revoked 
the  authority  before  the  award  made  (^). 

An  award  made  under  bonds  of  submission,  that  certain  premises  should 
be  delivered  up  to  the  lessor  of  the  plaintiff  in  ejectment,  was  held  to  be 


C.  T.  M.  432.  And  see  In  re  Hare,  6 
Bing.  N.  G.  158.  Secus,  where  the  arbi- 
trator was  merely  to  settle  the  amount  of 
a  verdict  previously  taken.  Sower  v. 
Taylor,  cited  7  T^nnt.  574.  Where  a 
stranger  to  the  suit  became  party  to  a 
rule  by  which  the  parties  were  bound  to 
pay  to  him  or  his  executors  the  sum  award- 
ed, it  was  held  that  his  executors  were  en- 
titled to  an  attachment,  notwithstanding 
his  death  before  the  award  made.  Bogert 
V.  Stanton,  7  Taunt  576.  A  party  may, 
after  submission  even  by  deed,  revoke  his 
act  previous  to  the  award  made.  Milne 
V.  Gratrix,  7  East,  606.  So  a  party  may 
revoke  a  submission  by  rule  of  JVtn  Priue 
before  it  is  made  a  rule  of  court.  Clapham 
V.  Higham,  1  Bing.  87 ;  2  B.  &.  A.  395 ; 
though  he  would  be  guilty  of  a  contempt 
in  revoking  it  after  it  had  been  made  a  rule 
of  court.  Ihid.  But  if  a  Judge's  order 
direct  a  reference,  and  that  either  party 
wilfully  preventing,  &c.  should  pay  such 
costs  as  the  Court  should  think  fit,  tiiough 
the  party  may  revoke  his  own  submission, 
he  cannot  revoke  the  latter  part  of  the 
order.  Atton  v.  George,  2  B.  &  A.  309. 
An  intervening  bankruptcy  of  one  of  the 
parties  held  to  be  no  revocation.  Andrewe 
V.  Palmer,  4  B.  &  A.  250.  In  an  action 
of  covenant  for  not  performine  an  award,  a 
plea  that  the  defendant  by  deed  revoked 
the  authority,  is  good,  without  expressly 
alleging  notice  to  the  arbitrators :  for  the 
allegation  imports  notice.  Marth  v.  Buh 
teel,  5  B.  &  A.  507 ;  and  see  Vynior^t  Cote, 
8  Co.  162.  It  seems,  that  where  power  is 
given  to  an  arbitrator  to  examine  the  par- 
ties, he  may  examine  those  also  who  ought 
to  have  been  made  parties.  See  Lloyd  v. 
Archbowle,  2  Taunt.  324;  Campbell  v. 
Twemlow,  I  Price,  81.  And  although  the 
arbitrator  may  have  examined  a  witness 
not  legally  competent,  the  Court  will  not 
set  aside  the  award.  Lairds.  Dixon,  K.  B. 
Mich.  T.  ]  827.  Note,  that  the  verdict  had 
been  entered  on  the  arbitrator's  certificate 
at  the  assizes,  and  the  ground  of  motion 
was,  that  tlie  arbitrator,  in  an  action  against 
one  of  the  members  of  a  Joint-stock  com- 
pany, had  admitted  the  evidence  of  other 
members  of  the  company  for  tlie  defendant. 


On  motion  for  an  attachment,  the  Court 
will  not  notice  objections  not  appearing 
on  face  of  award.  Maearthur  v.  Camp- 
bell, 2  Ad.  &  Ell.  52.  The  ordering  a  sum 
of  money  to  be  paid  on  a  Sunday  does  not 
vitiate  an  award.  Hobdell  r.  Miller,  6 
Bing.  N.  C.  292. 

(a)  In  re  Cargey,  2  D.  ft  B.  222.  For 
the  plaintiff  woiUd  be  unprepared  at  the 
trial.  The  plea  in  that  case  was  nil  dAel, 
The  remedy  in  case  of  partiality  or  corrup- 
tion is  by  application  to  the  Court,  or  by  an 
action  against  the  arbitraton.  Ilnd. ;  and 
see  SwUiford  v.  Bum^  I  Gow,  5.  Where 
evidence  had  been  taken  at  a  meeting  ii^ 
regularly  convened,  and  at  which  the  par- 
tis did  not  attend,  but  it  was  afterwards 
struck  out,  and  the  arbitration  proceeded, 
the  Court  refused  to  set  the  award  aside. 
Kingwell  t.  Elliott,  7  Dowl.  423. 

(b)  This  at  all  events  cannot  be  done 
where  application  might  have  been  made 
to  the  Court  to  set  the  award  aside  on  that 
ground.  Braddick  v.  Thonqtson,  8  East, 
344.     WiUs  V.  Maecarmitk,  2  Wils.  148. 

(c)  Aihton  v.  Poynter,  1  C.  M.  &  R. 
738.  Johnson  v.  Durrani,  2  B.  &  Ad. 
981. 

(d)  Bonner  t.  lAddell,  1  B.  &  B.  80.  As 
where,  according  to  an  agreement  for  a 
lease,  the  term  was  to  be  for  63  yean ; 
but  there  was  to  be  no  payment  of  rent  for 
the  first  three  yean,  and  the  arbitrator 
authorized  to  direct  a  lease  to  be  executed 
according  to  the  agreement,  awarded  the 
execution  of  a  lease  for  63  yean,  to  com- 
mence from  the  payment  of  rent. 

(e)  Saekett  v.  Owen,  2  Chitty's  R.  89. 
(/)   WUU   V.    Maeearmick,   2    Wfls. 

148.  Vide  tupra,  p.  118,  note  (b)»  See 
further  Ron  v.  Boards,  8  Ad.  k  EIL 
290;  Wyhes  r.  Shipton,  8  Ad.  &  £11. 
246,  n. ;  Brown  v.  Croydon  Canal  Co., 
9  Ad.  &  Ell.  422;  Taylor  t.  Shuttle- 
foorth,  6  Bhig.  N.  C.  277 ;  Seceombe  v. 
BalOf,  6  M.  &  W.  129;  Oisbom  v.  Hart, 
5  M.  &  W.  50. 

(g)  Brown  v.  Tanner,  1  M.  ft  Y.  464. 
For  a  revocation  of  authority  is  a  breach 
of  an  agreement  to  perform  an  award.  See 
Grazebrook  v.  Davis,  5  B.  &  C.  534.  And 
see  Doe  v.  Homer,  8  Ad.  &  £11. 236. 
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conclusive  as  to  his  right  (A).  And  in  general,  an  award  made  under  com-  Proof  in 
petent  authority  is  binding  and  conclusiye  upon  the  parties  (i).  And  before  defence, 
the  new  roles  it  was  evidence  under  the  general  issue  in  assumpsit. 

But  an  award,  although  under  a  submission  of  all  matters  in  difference, 
will  not  be  conclusive  upon  any  matter  which  was  not  at  all  contested  before 
the  arbitrator  (A).  And  the  arbitrator  may  be  examined  in  order  to  prove 
that  no  evidence  was  g^ven  upon  a  particular  subject  (/).  An  award  made 
upon  a  parol  submission^  is  evidence  under  a  count  on  the  original  demand  (m), 
or  on  the  account  stated  (n).  An  arbitrator  may  demand  a  compensation 
for  his  trouble,  and  the  plaintiff  may  compel  contribution  from  the  parties  (o). 
An  agreement  by  parties  to  refer  all  disputes  that  shall  occur,  does  not  oust 
the  jurisdiction  of  the  courts  of  law  or  equity  (p). 

Property  awarded  to  be  delivered  up  on  payment  of  a  sum  specified,  in 
satisfaction,  does  not  vest  on  tender  of  the  money,  which  is  refused,  and 
therefore  the  party  entitled  to  the  property  cannot  maintain  trover,  but  must 
bring  an  action  on  the  award  (q). 

BAIL(r). 

The  bail  of  a  party  are  incompetent,  from  interest,  to  give  evidence  for 
him(«).  Where  the  testimony  of  one  or  both  the  bail  is  necessary,  the  party,  on 
application  to  the  Court,  may  substitute  another  in  his  place,  and  so  render 
him  competent  (t), 

BAIL-BOND. 

The  plaintiff  in  an  action  on  a  bail-bond,  whether  he  be  the  sheriff,  or  his 
assignee,  under  the  plea  of  mm  est  factum,  need  prove  the  execution  only  (li), 
in  the  ordinary  way.  If  the  defendant  plead  that  the  bond  was  taken  for 
ease  and  favour,  and  the  plaintiff  reply  that  it  was  taken  for  the  security  of 
his  prisoner,  and  issue  be  joined  thereon,  slight  evidence  will,  it  is  said, 


(A)  Doe  V.  Rotter,  3  East,  11. 

(i)  See  Campbell  v.  Twemlou),  1  Price, 
81;  6.Ve».2a2;  9Ve9  364;  14Ve8.271; 
1  Swanst  55.  Price  v.  HoUit,  1  M.  &  S. 
105.  Where  an  action  of  debt,  to  which 
thegeoeral  issue  and  a  set-off  werepleaded, 
vBs  refienred,  **  the  costs  of  the  reference 
and  of  the  award  to  abide  the  event/'  and 
the  arbitrator  found  that  the  plaiatiff  had 
00  caase  of  action,  and  not  entitled  to  re- 
cover in  the  action,  but  the  award  was 
lOent  as  to  the  setoff;  held,  that  the 
award  was  final,  and  the  defendant  en- 
titled to  recover  the  costs;  the  event, 
being  taken  to  mean  the  event  as  to  the 
action,  and  not  as  to  the  determination  of 
particolar  issues,  which  the  arbitrator  was 
Dot  distinctly  required  to  do.  Duckworth 
V.  Harriton,  4  M.  &  W.  432 ;  and  7  Dowl. 
71. 

(A)  Ravee  v.  Parmer,  4  T.  R.  146.  Mar- 
ten V.  Tkcmtan,  4  Esp.  C.  160.  But  sec 
Dtoin  ▼.  Murray,  9  B.  &  C.  780;  Lord 
Hllenborough's  observations  in  Smith  v. 
Johnton,  15  East,  213 ;  Seddon  v.  Tutap, 
6  T.  R.  610. 

(0  Martin  v.  Thornton,  4  Esp.  C.  180, 
tor,  Ld.  Alvanley.  But  in  Johnton  v. 
J)Mrant,  4  C.  &  P.  237,  it  is  said  that  he 


cannot  be  asked  under  what  impression  he 
made  his  award. 

(m)  Kingtton  v.  Phelpt,  Peake's  C. 
327. 

(n)  JMd. 

(o)  Swiitford  v.  Bruce,  1  (low,  5. 

(p)  Thompton  ?.  Chamock,  8  T.  R.  189. 
KiU  V.  Hollitter,  I  Wils.  120.  Wellington 
V.  Maeintoth,  2  Atk.  585. 

(q)  Hunter  v.  Rice,  15  East,  100. 

(r)  The  refusing  ball  where  it  ought  to 
be  granted,  is  a  misdemeanor,  and  the  sub- 
ject of  an  action  or  indictment ;  2  Haw. 
c.  15,  8. 13. 

(«)  1  T.  R.  164 ;  2  Esp.  C.  606.  Collett 
T.  Jennert,  Rep.  temp.  Hardw.  133. 

{t)  Tidd's  Pr.  264.  Collett  v.  Jennert, 
R.  T.  Hardw.  133.  This  is  done  by  an  ap- 
licatien  to  the  Court,  on  affidavit,  stating 
that  the  witness  is  a  material  one,  upon  the 
terms  of  adding  and  justifying  another. 

(ti)  But  if  the  plaintiff  should  Inadvert- 
ently have  joined  issue  upon  the  plea  of  nil 
debet,  instead  of  having  demurred,  he  wilL 
it  is  said,  be  bound  to  prove  all  the  aver- 
ments in  the  declaration,  the  issuing  the 
writ,  the  arrest,  the  execution  of  the  bond, 
and  the  assignment,  if  the  action  be  brought 
by  the  assignee.    Qu. 
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maintain  the  replication  (x).  Upon  a  plea  of  compenat  ad  diem^  the  appear- 
ance, being  matter  of  record,  is  tried  by  the  record  (y). 

When  the  defendant  pleaded  that  there  wae  no  assignment  of  the  bond  by 
the  sheriff  or  undersheriff,  it  was  held  that  the  seal  (of  office)  to  the  assign- 
ment was  sufficient  whoever  had  signed  it  {z). 

Where  the  bond  is  taken  by  the  sheriff  after  the  return  of  the  writ,  it  is 
void ;  since  the  condition  is,  that  the  defendant  in  the  original  action  shall 
appear  at  the  return  of  the  writ,  which  is  impossible.  The  defendant  may 
take  advantage  of  the  defence  under  the  plea  of  non  utfajctwm^  by  producing 
the  writ,  or  ralying  upon  the  statement  of  the  writ  and  return  on  the 

record  (a). 

The  bail  are  estopped  from  saying  that  there  was  no  arrest.    A  return  of 

€it  inventus^  after  the  taking  and  before  assigning  the  bond,  may  make 

the  sheriff  liable  for  a  false  return,  or  be  the  foundation  for  an  application 

to  the  Court  to  set  the  bond  aside,  but  cannot  come  in  question  in  an 

action  on  the  bond  (b). 

Bail  are  not  discharged  by  the  plaintiff's  taking  a  cognovit  from  their 
principal,  without  their  consent  or  knowledge,  unless  by  the  terms  of  it  he  is 
to  have  longer  time  for  payment  of  the  debt  and  costs  than  by  regularly 
proceeding  in  the  action  (c), 

BANK,  JOINT  STOCK.    See  St.  7  G.  4,  c.  38,  and  tit.  Pabtnbrs. 

BANKRUPTCY. 

Unobb  this  head  may  be  considered: — Ist,  Proofs  in  actions  2ry  the  a«- 
signees. — ^ly,  Those  in  actions  by  creditors  or  others  agabut  the  aesigneei, — 
ddly,  Those  in  actions  between  the  bankrupt  and  creditor8.^-4thly,  Those  on 
indictments  against  the  bankrupt. — 5thly,  The  competency  of  witnesses,  &c. 

I.  Of  proof 8  by  Assignees.  Assignees  sue  either  in  their  representative 
character,  or  in  their  own  right.  If  they  claim  in  their  character  of  assig- 
nees, they  must  (if  their  character  be  put  in  issue)  (d),  prove  tliemselves  to 
be  such.  The  fact  that  commissioners  have  already  declared  the  party  a 
bankrupt  is  not  even  prima  facie  evidence  of  the  bankruptcy,  for  they  act 
upon  ex  parte  evidence,  and  have  a  mere  authority  without  jurisdiction,  and 
consequently  their  determination  is  not  in  the  nature  of  a  decree  or  judgment 


(x)  1  Sid.  988.  See  1  Saand.  162 ;  1  Lev. 
254 ;  Com.  Dig.  Pleadeb,  2  W.  25. 

iy)  Tlie  plea  is  proved  by  the  prodno- 
tion  of  t|ie  recognlzanoe  roll,  containing 
an  entiy  of  the  appearance.  Whittle  v. 
OldaMer,  9  B.  &  C.  478.  If  the  issue  de- 
pend on  the  date  of  the  appearance,  the 
Court  of  C.  P.  will  order  the  date  of  the 
appearance  to  be  entered  on  the  filazer's 
book,  although  before  the  application  to 
the  Court,  issue  has  been  joined  on  the 
plea  of  comperuit  ad  diem.  Autteny, 
Penton,  1  Taunt  23. 

(z)  Harris  v.  AshUy,  1  Sel.  N.  P.  564, 
cor.  Lord  Mansfield.  And  on  a  traverse 
of  the  assignment,  it  is  not  necessary  to 
show  that  the  witnesses  subscribed  their 
names  in  the  presence  of  the  officer  exe- 
cuting the  assignment  PhiUipt  v,  Bar^ 
low,  1  Bing.  N.  C.  433. 

(a)  4  M.  &  S.  338.    For  other  evidence 


on  the  plea  of  mm  ettfaetum,see  tit  Dbed. 
— Now  BST  Factum. 

(b)  Taylor  v.  Clow,  lB.k  Ad.  228. 

(c)  Stevenson  v.  Roche,  9  B.  &  C.  707. 

(d)  By  the  rule  H.  T.  4  W.  4,  hi  aU 
actions  by  and  against  assignees  of  a  bank- 
rupt or  insolvent,  or  executors  or  adminift- 
trators,  or  persons  authorized  by  Act  of 
Parliament  to  sue  or  be  sued  as  nominal 
parties,  the  character  in  which  the  plaintiff 
or  defendant  is  stated  on  the  record  to  sue 
or  be  sued  shall  not  in  any  case  be  con- 
sidered as  in  issue  unless  specially  denied. 
A  plea  to  a  declaration  in  trorer  by  the 
assignee  of  a  bankrupt  puts  in  issue  the 
petitioning  creditor's  debt,  trading,  and 
act  of  bankruptcy,  as  well  as  the  phuntifTs 
appointment  as  assignee.  Butler  v.  Hob' 
son,  4  Bing.  N.  C.  290.  Buckton  v.  Frost, 
1  P.  &  D.  102. 
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by  a  Coori  of  competent  authority  (e).  But  where  the  assignees  declare  Proofs  liy 
apon  a  cause  of  action  which  accrued  after  the  bankruptcy,  without  dis-  usignees. 
cribing  themselyes  as  assignees,  no  eyidence  of  title  is  necessary  (/). 

To  establish  their  title  to  the  bankrupt's  property,  they  must  prove, 
1.  The  commission  or  fiat  {g).  2.  The  trading.  3.  The  act  of  bankruptcy. 
4.  The  petitioning  creditor's  debt.    6.  The  appointment  of  assignees* 


(e)  Ld.  Rayxn.  580.  8ee  Bonhaw^i 
Catty  8  Coke,  114,  CaHis.  216.  The  act 
of  8  Judge  is  not  tiaTenable  if  he  be  the 
absoUte  Judge  of  the  cause;  teau,  in  cases 
for  a  efTiiiirate  by  such  as  be  no  absolute 
Judge  of  the  cause,  as  eommissioner  of 
bukrupt.    Banhemet  date,  8  Coke,  114. 

(/)  Bvant  ▼.  JfoiiyCowp. 609,  B.N.P. 
37.    Thomat  t.  Bidemg,  Wightw.  66. 

{g)  By  the  Stat.  1&  2  W.  4,0. 66,  8.12, 
fte  Lord  Chancellor  is  empowered,  on  pe- 
tition, and  on  filing  such  affidavit  and 
giving  such  bond  as  the  law  requires,  to 
Moe  his  flat  under  his  hand,  in  lien  of  a 
eoonaiiaion;  and  by  see.  18,  such  fiat, 
prosecuted  in  the  Court  of  Bankruptcy, 
ib&n  be  filed  and  entered  of  record  in  the 
Aid  eonrt,  and  it  shall  thereupon  be  law* 
fil  for  any  oae  or  more  of  the  commis- 
ttooers  thereof  to  proceed  thereon  in  all 
ntpeets  as  commissioners,  &c. 

By  sec  28,  the  Judges  of  the  Court  of 
Bsakmptcy  are  to  seal  all  such  proceed- 
ings, documents,  and  copies  as  are  required 
to  be  sealed. 

By  see.  29,  a  oertifleate  of  the  appoint- 
ment of  assignees,  purporting  to  be  under 
the  seal  of  the  said  court,  shall  be  recdyed 
as  efidence  of  such  appointment,  without 
farther  proof.  ^ 

The  St.  2  Ac  3  W.  4,  c.  114,  recites  that 
the  pioTisions  of  the  st.  6  G.  4  (ss.  96 
>od  U7),  had  been  found  defective,  and 
that  no  proTlaion  had  been  made  in  the 
1  &  2  W.  4  for  entering  of  record  flats  and 
other  proceedings  not  prosecuted  in  the 
Court  of  Bankruptcy;  and  enacts,  that 
the  records  of  all  commissione  of  bank- 
rapt,  and  all  proceedings  under  the  same 
whidi  may  have  been  beretofore  entered 
of  record,  pursuant  to  or  under  colour  of 
the  St  6  G.  4,  c  16,  or  any  other  Act, 
shall  be  removed  into  the  Court  of  Baak- 
raptcy,  and  shall  be  kept  as  records  of  the 
nid  court,  in  such  place  as  the  Judges 
of  the  said  court  shaU  from  time  to  time 
direct;  and  it  shall  be  lawful  for  the 
Jedges  of  the  Court  of  Bankruptcy  to 
aouSnate  the  person  heretofore  appointed 
by  the  liord  Chancellor,  to  enter  such 
proceedings  of  record ;  or  in  case  of  his 
Rfuaal  to  accept  such  office,  some  other 
iitaad  proper  person  as  the  clerk  of  enrol- 
nent  to  the  said  court;  and  that  such 
clerk  of  the  enrolments,  and  his  succes- 
•on,  ahsll  hare  the  care  and  custody  of 
■U  tihs  said  records  so  removed,  and  shall 
in  like  maimer  enter  of  record  all  matters 
ud  proeeediogs  in  bankruptcy  wliich  by 
thk  Actor  the  said  recited  Acta  (6  G.4, 
c.  16,  and  1  Sc2  ^^.  4,  c.  36),  or  by  any 
order  made  in  puranance  thereof^  are  or 


may  be  directed  to  be  entered  of  record, 
upon  payment  of  the  fees  thereinafter  men- 
tioned. 

Sect  2  provides  that  all  commissions  of 
bankruptcy  issued  before  the  Ist  day  of 
Sept  1826,  and  all  depositions  and  other 
proceedings  relating  to  such  commissions, 
directed  to  be  enrolled,  and  actually  en- 
tered of  record  upon  or  since  that  day, 
shall  be  deemed  and  taken  to  have  been 
well  and  effectually  entered  of  record. 

Sect  3.  Provided  nevertheless,  that  the 
certiflcate  of  such  entry,  purporting  to  be 
signed  by  the  person  appointed  to  enter 
such  proceedings,  or  by  his  deputy,  shall 
have  the  same  effect  as  if  such  commission 
had  been  issued  alter  the  sidd  1st  day  of 
Sept  18S6,  and  shall  be  received  in  evi- 
dence, without  proof  of  the  appointment  or 
handwriting  of  such  person. 

Sect.  4.  Any  Judge  of  the  Court  of 
Bankruptcy  may  direct  such  officer  to 
enter  upon  the  records  of  the  court  any 
commission  of  bankrupt  at  any  time  here- 
tofore issued,  and  the  depositions  and  pro- 
ceedings had  and  taken  under  the  same,  or 
such  part  or  parts  thereof  as  such  Judge 
shall  think  fit ;  provided,  that  such  officer 
may  enter  of  record  the  several  matters 
directed  by  the  said  recited  Acts,  or  either 
of  them,  upon  the  application  of  any  party 
interested  therein,  without  any  'special 
order. 

Sect  6.  AH  fiats  already  issued,  or  to 
be  hereafter  issued,  to  be  prosecuted  else- 
where than  in  the  said  Court  of  Bank- 
ruptcy; and  all  abjudications  of  bank- 
ruptcy by  the  persons  named  in  such  flats 
to  act  as  commissioners ;  and  all  appoint- 
ments of  assignees,  and  certificates  of  con- 
fbrmity  made  and  aUowed  under  such 
flats,  may  and  shaU  be  entered  of  record 
in  the  sidd  Court  of  Bankruptcy,  upon  the 
application  of  any  party  interested  therein, 
on  the  payment  of  the  fees  thereafter  men- 
tioned, without  any  petition;  and  that  any 
one  of  the  Judges  of  the  said  court  may, 
upon  petition,  direct  any  deposition  or 
other  proceedings  under  such  flat  to  be 
entered  of  record  as  aforesaid. 

Sect?.  In  the  event  of  the  death  of 
any  of  the  witnesses  deposing  to  the  peti- 
ticming  creditor's  debt,  trading,  or  act  of 
bankruptcy,  under  any  commission  or  flat 
already  issued,  or  hereafter  to  be  issued, 
it  shall  be  lawful  for  the  assignees  ap- 
pointed under  such  commission  or  flat,  and 
for  all  persons  claiming  through  or  under 
them,  or  acting  by  or  under  their  authority 
in  the  cases  heroifter  mentioned,  to  pro- 
duce and  read  in  evidence  in  all  courts  of 
civil  judicatore,  and  in  all  civil  proceed- 
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Flat. 


Fbnt.    The  commission  or  fiat  is  proyed  by  the  production  of  the  com- 
mission or  fiat  itself,  recorded  according  to  the  statute,  or  by  an  office-copy  (A). 


logs  in  maintauuioe  aod  support  of  such 
commission  or  fiat,  any  deposition  of  such 
deceased  witness  relattye  to  such  petition- 
ing creditor's  debt,  trading,  or  act  of  bank- 
mptcy,  wliich  shall  have  been  doly  entered 
of  record  porsoant  to  tlie  proriaions  of  the 
said  recited  Acts  or  of  this  Act ;  and  the 
production  or  reading  of  snch  deposition, 
or  of  any  copy  thereof  duly  anthtrnticated 
according  to  the  provisions  of  .the  said 
recited  Acts  or  of  this  Act,  shall  have 
the  same  eflbct  as  if  tlie  matters  therein 
had  been  deposed  to  by  the  same  witness 
in  such  court  according  to  the  ordinary 
course  and  practice  thereof:  Provided 
always,  that  tJie  besfore-mentioned  deposi- 
tions shall  be  read  in  evidence  in  such 
cases  only  where  the  party  using  the  same 
shall  claim,  maintain,  or  defend  some  right, 
title,  interest,  claim,  or  demand  which  the 
bankrupt  might  have  claimed,  maintained, 
or  defended  in  case  no  commission  of  bank- 
rupt or  fiat  liad  issued,  and  shaU  not  be 
road  in  evidence  in  any  action  or  proceed- 
ing now  pending,  by  wiiich.the  validity  of 
any  commission  or  fiat  is  or  may  be  brought 
into  question. 

Sect.  S.  No  fiat  nor  any  adjudication  of 
bankruptcy  or  appointment  of  assignees, 
or  certificate  of  conformity  under  such  fiat, 
shall  be  received  in  evidence  in  any  court 
of  law  or  equity,  unless  the  same  sliall  have 
been  first  entered  of  record  in  the  Court  of 
fianiuiiptcy  aforesaid. 

SecL  9  provides,  that  upon  the  produc- 
tion in  evidence  of  any  commission,  flat, 
adjudication,  assigoment,  appointment  of 
assignees,  certificate,  deposition,  or  other 
pro^eding  in  bankruptcy,  purporting  to 
be  sealed  with  the  seal  of  the  said  Court 
of  Bankruptcy,  or  of  any  writmg  purports 
ing  to  be  a  copy  of  any  such  document, 
and  purporting  to  be  sraled  as  aforesaid, 
the  same  shall  be  received  as  evidence  of 
such  documents  respectively,  and  of  the 
same  having  been  so  entered  of  record  as 
aforesaid,  without  any  fiirther  proof  thereof : 
Provided  nevertheless,  that  all  fiats  and 

Eroceedings  under  tlie  same,  which  may 
ave  been  entered  of  record  before  the 
passing  of  this  Act,  shall  and  may,  upon 
the  proiduction  thereof,  with  the  certificate 
thereon,  purporting  to  be  signed  by  the 
person  so  appointed  to  enter  proceedings 
in  bankruptcy,  or  by  his  deputy,  be  re- 
ceived as  evidence  of  the  same  having  been 
duly  entered  of  record,  anything  lierem 
contained  notwithstanding. 

Where  an  action  was  pending,  and  be- 
fore the  late  Act,  the  party  applying  was 
entitled  to  have  the  proceedings  produced 
for  the  purpose  of  their  being  given  in  evi- 
dence upon  a  tubpana  dueet  tecum :  the 
assignees  when  called  upon  are  bound  to 
have  the  proceedings  enrolled  at  the  re- 
quest of  the  parties  interested,  and  if  they 
refuse,  it  is  at  tho  peril  of  costs ;  but  in 


such  cases  the  application  to  the  Court 
against  them  most  be  by  petition,  and  not 
by  motion.  JEx  parte  JohnMUme^  1  Mont. 
&  M.  82.  It  was  held  that  the  courts  of 
law  liad  no  jnrisdietian  under  sections  95 
&  96  of  the  Stat  6  G.  4,  c  16.  Joknmm 
V.  OiUett,  6  Ring.  6,  and  2  M.  &  P.  8. 
Where  the  title  appears  in  the  aasignmeBt 
from  the  provisional  assignee  and  the  com- 
missioners, to  the  general  assignee,  it  is  not 
necessary  to  enrol  the  provisional  assign- 
ment. Bx  parte  Martmf  1  MonL  B4. 
A  commission  against  a  minor  cannot  be 
supported.  (TBrien  v.  CurrU,  3  C.  &  P. 
883.  It  is  not  merely  voidable,  but  void. 
^aiofiv.^od^9^ng.366.  Theparty 
is  described  in  the  commisrion  as  a  money- 
scrivener  only;  it  was  held  the  plaintiff, 
in  an  action  to  try  its  validity,  is  not  pre- 
cluded by  the  limited  description  in  the 
commission  from  proving  any  species  of 
trading.  {Per  Bohoyd,  J. )  Smiihy.  San- 
dUandSy  1  Qow,C.  171.  Assignees  under  a 
second  commission,  the  Ibnner  one  exist- 
ing, and  no  certificate  obtained,  seiaed 
certain  goods  of  the  bankrupt ;  it  was  held 
that,  to  a  replication  stating  the  former 
banlurnptcy,  a  rejoinder  that  the  goods  were 
in  the  order  and  disposition  of  the  bank- 
rupt by  the  permission  of  the  first  assig- 
nees, was  bad,  the  second  commission  betng 
void.  Ndeon  v.  CherreUy  7  Bing.  663; 
see  Foujier  v.  Cotter^  10  B.  &  C.  427, 
and  TUl  v.  WUsoHj  7  B.  &  C.  684.  A 
commission  issuing  at  the  instance  of  the 
bankrupt,  was  held,  notwithstanding  the 
6  Geo.  4,  c  16,  to  be  supersedable.  Es 
parte  Oane,  1  Mont.  &  M.  401 ;  over- 
ruling the  former  judgment  by  the  Vice- 
chancellor,  d  Gl.  &  J.  319.  A  joint  com- 
mission issued  against  two,  describing 
them  as  coal-merchants,  of,  kc.;  it  ap- 
peared they  had  dissolved  paitnership  three 
years  before,  and  had  since  been  engaged 
on  separate  forms  ;  and  it  was  held  that 
the  description  was  insufficient,  JEx  parte 
BaMfy  1  Mont  k.  M.  908.  Where  a  Jomt 
fiat  was  taken  out  against  two,  oneaniiH 
font,  the  Court  allowed  it  to  be  annulled, 
either  as  to  him  only,  or  generally.  Wei" 
soil,  expartey  3  Mont.  &  A.  68S;  3  Desc 
277. 

(A)  The  Stat.  6  G.  4,  c.  16,  s.  95,  enacts, 
that  all  things  done  pursuant  to  the  Act 
passed  in  the  5th  G.  2,  be  confirmed,  and 
that  the  Lord  Chancellor  shall  have  power 
to  appoint  a  proper  person,  who  shall  by 
himself  or  his  deputy  enter  of  record  all 
matters  relating  to  commissions,  and  have 
the  custody  of  the  entries  thereof  See.  96 
enacts,  that  no  eommiaeion  qf  bank' 
ruptey,  ad^udieaHon  of  bankruptcy,  or 
ateignment  of  the  personal  estate  dT  the 
bankrupt,  or  certificate  of  conformity, 
shall  be  received  as  evidence,  unless  the 
same  shail  have  been  entered  of  record  (in 
the  registry  appointed  by  the  Act,  sec.  95). 
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It  has  been  held  that  assignees  under  separate  commissions  against  A,  Fiat 
and  B.y  who  declare  for  goods  sold  and  deliyered  by  both  the  bankrupts, 
aod  also  for  goods  sold  and  deliyered  by  each,  cannot  recover  in  respect  of 
the  latter  in  addition  to  the  former ;  for,  suing  in  a  representative  capacity, 
they  cannot,  it  was  said,  join  rights  of  action  in  which  those  whom  they 
represent  could  not  haye  joined  (t).  And  assignees  under  separate  commis- 
sions against  A.  and  B,  cannot  state  themselves  to  be  joint  assignees  (A);  but 
the  assignees  under  a  joint  commission  against  A,  and  jB.  may  describe  them- 
selves as  the  assignees  of  either  as  well  as  of  both,  and  in  the  same  action 
they  may  recover  joint  as  well  as  separate  debts  {I),  But  if  they  describe 
themselves  as  assignees  of  both,  and  state  promises  to  both,  they  must  prove 
the  bankruptcy  of  both  (m).  Assignees  under  a  joint  commission  against  A. 
and  B.,  and  also  under  a  separate  commission  against  C,  may  recover  a 
debt  due  to  the  three  (n).  If  the  plaintiffs  sue  in  trover  as  the  assignees  of 
A,  and  JB.,  on  the  joint  possession  of  both,  they  cannot  recover  separate 
property  (o). 

The  appointment  of  a  former  assignee  having  been  vacated  by  the  Chan- 
eelloT,  and  a  new  one  appointed,  the  latter  is  assignee  by  relation,  and  may 
sue  on  a  contract  made  by  the  former  assignee  (p). 

The  plaintiffs,  according  to  the  usual  order  of  proof,  next  proceed  to  prove  proof  where 
the  several  requisites  of  bankruptcy.    But  under  the  provisions  of  the  late  no  niitice 
statute  such  proof  is  unnecessary,  unless  due  notice  has  been  given  of  the  ^f^  heen 
intention  to  dispute  those  facts,  and  even  then  they  may  be  proved  in  some  ^^  statute. 
cases  by  means  of  the  depositions  taken  under  the  commission. 

The  statute  6  G.  4,  c.  16,  s.  00,  enacts  (q),  that  in  any  action  by  or  against  any 


The  same  section  provides,  that  on  the 
prodaction  in  evidence  of  any  instrument 
so  directed  to  be  entered  of  record,  having 
the  certificate  thereon  purporting  to  he 
signed  by  the  person  appointed  to  enter 
the  sanie,  or  by  his  deputy,  the  same  shall, 
without  any  proof  of  such  signature,  be 
reeeiTed  as  evidence  of  such  instrument 
having  been  so  entered  of  record. — By  the 
07th  section  it  is  enacted,  that  in  every 
action,  suit,  or  issue,  office-copies  of  any 
original  instrument  or  writing  filed  in  the 
oil^e,  or  officially  in  the  possession  of  the 
Lord  Chancellor's  secretary  of  bankrupts, 
shall  be  evidence  to  be  received  of  every 
such  original  instrument  or  writing  re- 
spectively; and  if  any  such  original  in- 
strument or  writing  shall  be  produced  on 
any  trial,  the  costs  of  producing  the  same 
shall  not  be  allowed  on  taxation,  unless  it 
appears  that  the  production  of  such  original 
instrument  or  other  writing  was  necessary. 
— the  9ame  stat.,  s.  80,  enacts,  that  in  any 
commission  against  any  one  or  more  mem- 
ber or  members  of  a  film,  the  Lord  Clian- 
cellor  may,  upon  petition,  authorize  the 
assignees  to  commence  or  prosecute  any 
action  at  law,  or  suit  in  equity,  in  the 
names  of  such  assignees  and  of  the  remain- 
ing partner  or  partners,  against  any  debtor 
of  the  partnership,  and  may  obtain  such 
judgment,  decree,  or  order  therein,  as  if 
vkSk  action  or  suit  had  been  Instituted 
with  the  consent  of  such  partner  or  part- 
ners ;  and  if  such  partner  or  partners  shall 


execute  any  release  of  the  debt  or  demand 
for  which  such  action  or  suit  is  instituted, 
such  release  shall  be  void. 

(t)  Hancock  v.  Haywoody  3  T.  R.  433 ; 
but  see  note  (Z). 

(k)  Bay  Y.  BavieSf  2  Moore,  3. 
•  (l)  Graham  v.  Mulcaster,  4  Bing.  115. 
Scott  V.  Franklin,  15  East,  428.  Smith 
V.  Goddardy  3  B.  &  P.  465.  Harvey  v. 
Morgan,  2  Starkie's  C.  17.  Ston^ime 
V.  De  Silva,  3  Camp.  300. 

(m)  Hogg  v.  Bridget,  2  Moore,  122. 
Note,  that  it  vras  held  in  ttiis  case  that  the 
assignees  of  A.  and  J9.,  under  a  Joint  com- 
mission, could  not  sue  for  the  separate 
property  of  either;  but  see  the  cases 
note  (I).    Vide  tit.  Troybs. 

(n)  Streatfield  v.  HaUidayfiT,  R.  770,n. 
that  this  was  after  verdict  In  AlUn  v. 
Hartley,  3  T.  R.  780,  it  was  held,  that  a 
commission  against  two  or  three  partners 
could  not  be  supported.  Hut  now  see  the 
late  stat  6  0. 4,  c.  16,  s.  80. 

(o)  Cock  v.  Turner,  London  Sitt.  after 
Hil.  41  G.  3,  cor,  Ld.  Ken.  Sel.  N.  P.  1204. 
Vide  tit  Trover  ;  and  see  2  Saund. 
47,  n. 

(p)  Alldriffy.  Kettridge,  1  Bing. 355. 

(q)  The  statute  is  prospective  only,  and 
applies  to  such  commissions  only  as  are 
issued  after  the  passing  of  that  Act  Key 
v.  Cook,  2  M.  &  P.  720.  Hay  v.  Good' 
toin,  6  Bing.  676.  Where  a  commission 
against  T.  issued  upon  the  petition  of  the 
assignees  of  K.,  who,  after  an  action  of 
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assignee  (r ),  or  in  any  action  against  any  conmiiasioner,  or  person  actingnnder 
tile  warrant  of  the  commissioneriy  for  anything  done  as  snch  commiseioner,  or 
vnder  mchwtLmnt,  no  proof shaB  be  requtredBt  the  trial  odhe  petitioning  ere* 
dxior'e  debt  or  debtt,  or  of  the  trading  or  act  or  a^ts  of  bankruptcy  respeetvoelyy 
unless  the  other  party  in  such  action  shall,  if  defendant^  at  or  hforepiteadbng  {8)j 


trorer  hnmgtat  by  tbem  to  neoYer  the 
goods  of  2ly  and  a  notice  to  dispate  giveiiy 
finding  their  debt  as  petitioning  creditors 
insnffieient,  applied  to  the  Lord  Chancellor, 
ander  6  Geo.4y  c  16,  s.  18,  that  upon  satis- 
factory  pioof  of  an  existing  debt  to  M^  the 
commission  might  be  pitweeded  in ;  upon 
which  an  order  to  that  effect  was  made, 
and  at  the  trial,  in  oider  to  support  the 
commission  against  Jr.,the  plaintiffii  merely 
produced  the  proceedings  under  his  commis- 
sion; it  was  held,  first,  that  as  the  plaintiff 
sued  as  assignees  of  T.,  and  not  as  assignees 
of  jr.,  those  proceedings  were  not  admis- 
sQile,  the  91st  and  92d  sections  being  con- 
fined to  actions  brought  by  the  bankrupt's 
Qwn  assigaees,  for  a  debt  or  demand  for 
which  he  might  hare  sued.  Secondly,  that 
the  order  of  the  Lord  Chancellor,  not  having 
found  atkt  debt  judicially  insufficient,  and 
hofiagbeen  obtained  only  on  the  consent 
of  JIf  .  and  the  assignees  on  the  one  hand, 
and  the  petitioning  creditor  on  the  other, 
and  wiUiout  notice  to  the  defendant,  who 
therefore  was  not  apprised  that  he  was  to 
meet  the  substituted  debt,  was  not  a  valid 
order.  Mtukett  ▼.  Drummondy  10  B.  &  C. 
153.  See  also  as  to  the  itrst  point,  Sha\f€ 
y.  Howard^  2  B.  &  C.  860.  The  depo- 
sitions are  made  concluslTe  eTidence  in  all 
actions  in  which  the  bankrupt  might  hare 
sued,  and  evidence  to  the  contrary  is  ex- 
cluded. Evidence  to  show  that  the  peti- 
tioning creditor's  debt  was  a  firaud  and 
contrivance,  is  inadmissible.  Young  ▼. 
Timnwu,  1  Cr.  &  J.  148,  and  1  Tyr.  15. 
The  same  was  held  in  the  case  of  Qlooer  ▼. 
Harrison^  eor,  Bayley  and  littledale.  Just, 
of  the  C.  P.,  at  Lancaster,  January  1830. 
Where  the  defendant  received  goods  from 
the  bankrupt  to  keep  until  he  wanted  them, 
and  be  had  never  made  any  demand,  but 
the  assignees  had,  before  bringing  the  ac* 
tion  (of  detinue)^  it  was  held  to  be  imma- 
terial whether  the  action  were  brought  by 
the  bankrupt  or  his  assignees ;  and  that 
the  proceedings  were  conclusive  of  the 
trading,  kc.  under  the  92d  secL  of  Geo.  4, 
c.  16.  Smith  ▼.  Woodward^  4  C.  &  P.  541. 
The  deposition  of  the  petiUoning  creditor 
(on  bills  drawn  and  indorsed  by  the  bank- 
rupt), not  showing  that  they  were  indorsed 
to  the  petitioning  creditor  before  the  act 
of  bankruptcy,  is  insufficient;  being  now 
made  conclusive  evidence  of  the  facts  ther^ 
in  contained,  the  deposition  in  support  of 
such  debt  must  show  evidence  of  the  exist- 
ence of  the  debt  upon  the  foce  of  it  Key 
y.  Cooky  2  M.  &  P.  720.  The  depositions 
an  conclasive  where  the  bankrupt  gives 
no  notice,  although  the  action  was  com- 
menced before  the  time  for  the  bankrupt 


giving  notlee  had  expired,  if  the  thae  has 
expired  befote  the  txiaL  Sndthr.Sekroe- 
d:er,lHood.&M.C.24.  Where  the  bank- 
rupt might  have  sued  In  trover  for  g^oods 
deposited  with  the  defendant,  althongh  the 
conversion  took  place  alter  the  act  of  bank- 
ruptcy, the  depositions  are  conclusive  evi- 
dence. Flox  V.  Mahoney,  2  Cr.  Sc  J.  325. 
Hie  depositions  are  conclusive  if  the  bank- 
rupt himself  miglit  have  maintained  the 
action,  although  the  record  does  not  show 
it ;  as  where  the  action  is  brought  to  re- 
cover the  value  of  goods  sold  for  eeuh  by 
tlie  bankrupt  to  a  creditor,  who,  as  W8» 
alleged,  intended  to  retain  the  amount  in 
firaud  of  the  contract,  and  where  the  plain- 
ttSh  declared  on  two  counts  tn  trover  upon 
possession  by  tlie  bankrupt,  and  conver- 
sions before  and  after  the  bankruptcy. 
Kitchener  v.  Poufer^  3  Ad.  ft  EH.  232; 
4  N.  &  M.  710.  Where  depositions  were 
nsed,  and  not  objected  to  on  the  trial,  and 
when  additional  evidence,  if  necessary, 
might  have  been  adduced ;  held,  that  It 
was  afterwards  too  late  to  o^ect  thai  they 
were  hisnfficient  to  establish  the  act  of 
bankruptcy.  Jacobs  v.  Laioitr,  2  M.  &  P- 
203. 

(r)  The  statute  extends  to  cases  where 
other  defendants  besides  the  assignees  are 
joined  in  the  action.  See  Oilman  v,  Cour 
tins  and  others,  2  Starkie's  C.  282  j;  Smith 
y.  Nieholson,  York  Ass.  cor.  Richards, 
C.  B.  and  afterwards  by  the  Court  of  Ex- 
chequer. 

(f )  It  seems  that  notice  given  with  a  plea 
de  novo  would  be  sufficient.  De  Charme 
V.  Lane,  2  Camp.  324.  If  no  notice  has 
been  given  before  the  delivery  of  the  plea, 
the  drart  will  give  the  defendant  leave  to 
withdraw  the  plea,  in  order  to  plead  again 
with  notice.  JRadmore  v.  Oould,  1  Wig^tw. 
80.  Pooie  V.  jBe/^  1  Starkie's  C.  32a  A 
defendant  who  has  delivered  his  plea  with- 
out notice,  cannot,  even  before  the  time 
for  pleading  is  expired,  re-dellver  his  plea 
with  notice.  Ibid  Notice  is  necessary  in 
an  action  against  the  assignees,  (as  by  the 
bankrupt  to  try  the  question  ofbankroptcy,) 
although  the  defendants  are  not  described 
as  assignees  upon  the  record.  Simnumds 
V.  Knight,  3  Camp.  251.  Where  the  plea 
was  ddivered  by  mistake  without  a  notice 
to  dispute  the  bankruptcy,  and  notice  of 
disputing  on  the  same  day  was  tendered 
and  reftised,  although  before  the  thne  for 
pleading  had  expired,  it  was  held  to  be 
insufficient;  the  defendant  should  have 
moved  to  withdraw  the  plea,  in  order  to 
plead  de  novo.  Lawrence  v.  Croieder,  3 
C.  &  P.  220;  see  also  Folkes  v.  Scwtder, 
3  C.  &  P.  232. 


BANKRUPTCY  :   PROOFS   IN   ACTIONS   BT    ASSIQNBB8. 


125 


and  \Splamiiffbef&re  issue  joined  (t),  give  notice  in  writing  to  such  assignee  (u),  Proof  by 
coounissioner  or  other  person,  that  he  intends  to  dbpute  some,  and  which  (x),  ^^P^^ 
of  such  matters ;  and  in  case  such  notice  shall  have  been  g^ven  (y),  if  sndi 
udgnee^comniiBeioner  or  other  person  shallproye  the  matter  so  disputed,  orthe 
other  party  admit  the  same,  the  Judge  before  whom  the  cause  shall  be  tned(g\ 
may  (if  he  thinks  fit)  grant  a  certificate  of  such  proof  or  admission ;  and  such 
Bflsigneey  commissioner  or  other  person,  shall  be  entitled  to  the  costs,  to  be 
taxed  by  the  proper  officer,  occasioned  by  such  notice;  and  such  costs  shall, 
if  such  assignee,  commissioner  or  other  person  shall  obtain  a  verdict,  be  added 
to  the  costs ;  and,  if  the  other  party  shall  obtain  a  verdict,  shall  be  deducted 
firom  the  costs  which  such  other  party  would  otherwise  be  entitled  to  receive 
from  such  assignee,  commissioner  or  other  person. 

The  92d  section  enacts,  that  if  the  bankrupt  shall  not  (if  he  was  within 
the  United  Kingdom  at  the  issuing  of  the  commission)  within  two  calendar 
months  after  the  adjudication,  or  (if  he  was  out  of  the  United  Kingdom) 
within  twelve  calendar  months  after  the  adjudication,  have  given  notice  of 
liif  intention  to  dispute  the  commission,  and  have  proceeded  therein  with 
dae  diligence,  the  depositions  taken  before  the  commissioners  at  the  time  of, 
or  previous  to,  the  adjudication  of  the  petitioning  creditor's  debt  or  debts, 
and  of  the  trading  and  act  or  aets  of  bankruptcy,  shall  be  conehuive 
evidence  (a)  of  the  matters  therein  retpeetioehf  coniained,  in  all  actions  at  law 
or  smis  m  equiijfy  bronght  by  the  assignees  for  any  debt  or  demand  for  which 
the  bankzxipt  might  have  sustained  (b)  an  action  or  suit  (c). 

If  no  notice  of  the  intention  to  dispute  any  of  the  ingredients  of  bankruptcy 
has  been  given,  according  to  the  90th  section,  the  focts  stand  admitted  as 
legards  the  validity  of  the  commission  or  fiat  (d). 

If  due  notice  has  been  given  under  the  90th  section,  the  plaintifis  must 


(0  Notice  by  the  phdntiff,  served  at  the 
time  whea  the  issue  is  deliyered  with  notice 
of  trial,  would,  it  seems,  be  too  late.  Riek» 
mend  ▼.  Hetiqfy,  4  Camp.  S07. 

(a)  Serrice  of  notice  on  a  maid-eenrant  at 
thedweUiag-hoose  of  the  assigneeywas  held 
to  be  tnsoffieieot,  under  the  stat.  49  O.  3, 
c.  121,  iw  10.  Howard  v.  Banuhottom^  3 
IWiot  5S6.  Service  by  delivery  to  a  clerk 
at  the  defendant's  coimting-hoose,  before 
iaae  jofaied,  was  held  to  be  snfllelent,  witb- 
oat  proof  that  it  eame  into  the  defendaatiB 
bnda.  Widger  v.  BrouminQ,  JUL,  &  M. 
27.  Service  on  the  attorney  is  snffieientL 
Boward  v.  Bamdfottom,  3  Taunt.  590. 
IW  notice  mnst  be  specific ;  it  is  inBoflft- 
deat  to  give  general  notice  of  inteotion  to 
ilupate  &B  bankruptcy.  Trimley  v.  Unr- 
MM,  6  B.  &  C.  687.  A  plea  that  F.  was 
not  duly  dedarsd  a  haakrapt  does  not  ope> 
nte asaoliee.  Raphael  v.  Moon,  7  C.  & 
P.  115. 

(x)  Ifotioe  having  been  given  to  dispute 
the  act  of  baakniptey  only,  and  the  depo* 
aitions  having  been  read  to  prove  the  trad- 
ing and  petitioning  creditor's  debt,  the 
roddneof  the  proeeedings  is  not  considered 
to  be  in  evidence,  and  the  counsel  of  the 
party  coatssting  the  cause  has  no  right  to 
intpeet  them.  BlwA  v.  Thome,  4  Camp. 
191.    Stqfford  v.  Clarke,  1  C.  &  P.  26. 

(y)  Ketiee  is  no  part  of  the  defendant's 
eridenaa  la  the  cause,  but  may  be  proved 


at  the  outset,  and  will  put  the  plaintiff  on 
■triet  proofl  Ducharme  v.  Jkme,  2  Camp. 
823. 

(z)  The  Judge,  on  a  reference  of  the 
cause  before  trial,  cannot  certify.  Bar" 
thorp  V.  Anderson,  8  Bing.  268. 

(a)  Barith  v.  Schroder,  M.  &  M.  26 ; 
Eden,  370. 

(6)  Where  part  of  the  claim  for  which 
the  bankrupt  might  have  Buatained  an  ac- 
tion, could  not  have  been  recovered  by  the 
bankrupt,  the  proceedings,  after  notice,  are 
not  sufficient  proofof  the  trading,  &c.;  and 
if  there  be  no  other  proof,  the  plaintiffs  must 
elect  to  go  only  for  such  part  of  the  claim 
as  the  bankrupt  might  have  recovered. 
They  must,  in  such  case,  abandon  counts 
on  their  own  possessioa  as  assignees.  CHb~ 
son  V.  Oldjfield,  4  C.  &  P.  313.  Jones  v. 
Fort,  1  M.  &  M.  106.  Notice  left  at  the 
counting-house  of  the  party  in  London  with 
his  clerk  is  suiRcient  Widger  v.  Brown- 
ing, 1  M.  dc  M.  27.  Proof  that  the  party 
is  an  uncertificated  bankrupt  under  a 
former  commission  stiU  in  force,  is  admis- 
sible without  notice.  Phillips  v.  Hop- 
wood,!  B,&  Ad,  619. 

(c)  An  action  of  q}ectment  is  within 
these  words;  per  Lord  Tenterden,  C.  J. 
sitt.  after  Easter  T.  1827. 

{d)  In  an  action  by  assignees  against 
the  sheriff,  for  the  proceeds  of  a  levy  under 
a  ft,  fa.,  after  an  act  of  baokruptcy,  no 
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prove  the  difFerent  steps  of  bankruptcy.  But  the  depositions  will  be 
admissible  evidence,  and  conclusive  as  to  the  matters  contained  in  them,  in 
all  cases  which  fall  within  the  scope  of  the  92d  section ;  unless  the  defendant 
prove  that  the  bankrupt  has  given  notice  of  his  intention  to  dispute  the 
commission  within  the  time,  and  has  proceeded  therein  with  due  diligence. 
In  such  cases  the  depositions  should  be  proved,  either  by  the  production  of 
the  documents  themselves  from  the  proper  custody,  t.  e,  of  the  solicitor  under 
the  commission  (e),  or  proof  of  the  handwriting  of  the  commissioners,  or  by 
office-copies,  according  to  the  late  Act  (/*). 

The  statute  makes  such  depositions  eoneHuwoe  as  to  the  matters  therein 
contained  \  and  therefore  if  the  evidence  supplied  by  the  deposittons  taken 
as  admitted  be  insufficient  to  prove  any  of  the  essentials  to  bankruptcy,  the 
defect  should,  it  seems,  be  supplied  by  extrinsic  evidence  (jg). 

The  1  &  2  W.  4,  c.  66,  s.  17,  authorises  the  bankrupt  to  dispute  the 
adjudication  by  petitions  to  the  Court  of  Review,  which  may  grant  an 
issue  for  trying  the  validity  of  the  adjudication ;  and  if  the  verdict  or  adjudi- 
cation shall  not  be  set  aside,  such  verdict  or  adjudication  shall,  as  against 
the  bankrupt,  the  petitioning  creditor,  and  any  assignee,  and  all  persons 
claiming  under  the  assignee,  and  all  persons  indebted  to  the  bankrupt's 
estate,  be  conclusive  evidence  that  the  party  was,  or  was  not,  a  bankrupt  at 
the  date  of  such  adjudication. 

Next,  as  to  proof  of  the  requisites  of  banknq)tcy  (h) ;  and  first,  of  the  trading. 
The  trading  (t)  essential  to  bankruptcy  is  matter  of  positive  statutory 
definition  and  of  legal  consideration ;  but  it  is  a  question  of  fact,  whether 
the  party  has  done  such  acts  as  constitute  him  a  trader  in  point  of  law ;  and 
also,  when  the  acts  are  of  a  dubious  nature,  whether  they  have  been  done 
with  an  intention  to  carry  on  trade  (A). 

The  statute  6  Geo.  4,  c.  16,  s.  2,  enacts  (Z),    that  <<  all  bankers  (m), 


notice  having  been  given  by  the  defendant  to 
dispnte  the  bankmptcy,  it  was  held  (Ten- 
terden,  L.  C.  J.  and  Parke,  J.,  contrHf  Bay- 
ley  and  Littledale,  Jb.)  tlu&t,  by  the  omis- 
sion to  give  notice,  the  defendant  admitted 
eversrthing  necessaiy  to  support  the  com- 
mission, and  that  the  plahitifFb  were  not 
bound  to  prove  that  a  good  petitioning  cre- 
ditor's debt  existed  at  the  time  of  the  act 
ofbankmptcy  relied  on.  Normany,  Booth, 
10B.&C.  708. 

(«)  CoUinson  v.  HiUear,  3  Camp.  30. 
The  bankrupt  himself,  having  obtained  his 
certificate  and  released  his  sureties,  is  a 
competent  witness  for  this  purpose.  Mor- 
gan V.  Pryor,  2  B.  ft  C.  13. 

(/)  6  O.  4,  c.  16,  s.  97 ;  tiqfra,  132. 

(g)  Lawion  v.  RoHruon,  1  Starkie's  C. 
456.  Cooper  v.  MaeMn,  I  Bing.  426. 
Marth  V.  Meager,  1  Starkie's  C.  353.  In 
Maebeath  v.  Coatet,  4  Bing.  34,  it  was 
held  that  the  petitioning  creditor's  debt 
had  been  sufficiently  established,  although 
the  deposition  which  was  read  was  defec- 
tive on  that  point ;  and  Best,  C.  J.  inti- 
mated that  the  92d  section  virtually  «r- 
eluded  all  other  proof.  In  that  case,  how- 
ever, no  notice  had  been  given,  and  there- 
fore no  proqf  of  the  debt  was  necessary. 
But  see  the  report  of  this  case,  12  B. 
Moore,  122 ;  and  Bevan  v.  Lewis,  1  Sim. 
S76. 


(h)  Where  the  assignees  tmneeessariiif 
went  into  evidence  of  trading  after  notice 
to  dispnte,  and  failing  were  nonsuited,  tiie 
Court  reflised  to  set  aside  the  nonsuit. 
Johnson  v.  Piper,  2  N.  ft  M.  672. 

(i)  An  illegal  trading  will  support  a 
eommission.  Cobb  v.  Symonds,  5  B.  Ac  A. 
516.  But  see  MiUiken  v.  Brandon,  1 
C.  ft  P.  387. 

(A)  FVt^A^v.jBtrd,!  Priee,20.  Bar^ 
tholomew  v.  Baois  1 T.  R.  573.  In  Pat- 
man  v.  Vaughan,  1  T.  R.  573,  Boiler,  J. 
stated  to  the  jury,  that  if  the  party  endea- 
voured to  make  a  profit  of  trading,  and  was 
ready  to  sell  to  any  applicant,  and  not  as 
a  matter  of  favour,  they  ought  to  find  him 
to  be  a  trader. 

(/)  It  was  held  that  proof  of  trading, 
after  the  new  Act  came  in  force,  was  essen- 
tial ;  and  that  a  commission  iuaed  since 
the  Ist  September  1825,  could  not  be  sup- 
ported on  a  trading  previously  to  that  time. 
Exparte  Batten,  1  Mont,  ft  M.  287.  8ur- 
tees  V.  Ellison,  0  B.  ft  C.  750.  And  see 
Hewson  v.  Heard*,  Palmer  v.  Moore-, 
ib.  But  acts  of  buying  before  the  late 
statute  came  into  operation,  are  evidence 
to  explain  the-  quality  of  the  subsequent 
acts.  Worth  and  another  v.  Budd,  2  B. 
ft  A.  172. 

(m)  Where  the  bankrupt  was  not  merely 
a  shareholder,  but  an  active  manager  of 
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bToken(fi),  and  persons  (o)  using  the  trade  or  profession  of  a  scrivener  (p),  Trading, 
receiving  other  men's  monies  or  estates  into  their  trust  or  custody,  and  persons 
insuring  ships  or  their  freight,  or  other  matter,  against  perils  of  the  sea,  ware- 
housemen, wharfingers,  packers,  builders,  carpenters,  shipwrights,  victuallers, 
keepers  of  inns,  taverns,  hotels  (q)  or  coffee-houses,  dyers,  printers,  bleachers, 
fbllers,  calenderersy  cattle  or  sheep  salesmen,  and  all  persons  using  the  trade 
of  merchandize  by  way  of  bargaining,  exchange,  bartering,  commission, 
consignment,  or  otherwise,  in  gross  or  by  retail ;  and  all  persons  who,  either 
for  themselves  or  as  agents  or  factors  for  others  (r),  seek  their  living  by 
be jing  and  selling,  or  by  buying  and  letting  for  hire,  or  by  the  workmanship 
of  goods  or  commodities  (s),  shall  be  deemed  traders  liable  to  become 
bankrupt :  prorided  that  no  farmer  (*),  grazier,  common  labourer,  or  work-  ^^^^  po 
man  for  hire,  receiver-general  of  the  taxes,  or  member  of  or  subscriber  to  liable, 
any  incorporated  commercial  or  trading  companies,  established  by  charter 
sr  Act  of  Parliament,  shall  be  deemed,  as  such,  a  trader  liable  by  virtue  of 
this  Act(»)  to  become  bankrupt." 

The  intentioii  to  trade  may  be  inferred  from  a  single  act  of  buying  and 
idling. 


the  tnuiness  of  a  jotat-stock  banking  com- 
paay,  it  was  held  to  be  a  sufficient  tnuiing. 
H<ai^exparte,9Beac,  405. 

(n)  A  shlpbroker  Is  a  trader  liable  to 
become  bankrupt  within  the  6  Geo.  4,  c.  16. 
Poit  T.  Turner^  6  Bing.  702.  So  is  a 
pawnbroker.  Rawliruonv.  Peanon,  6  B. 
k  A.  124.  Qic  88  to  an  insurance  broker. 
Bz parte  Steveru,  4  Madd.  2fi6. 

(o)  The  wife  of  a  felon  sentenced  to 
transportation,  if  she  becomes  a  trader,  is 
liable  to  the  Ixuikrapt  laws,  although  he 
in  fikct  remains  in  this  country.  Exparie 
•FWmJkf,  7  Bing.  762. 

(p)  An  attorney  who  is  a  depositary  of 
money  to  be  laid  out  in  secnritles  at  his 
own  discretion,  and  receives  a  compensa- 
tion distinct  firam  hia  fees  for  drawing  the 
eouTeyance,  is  a  scrivener.  Hutchinton 
▼•  OoMcoigne^  Holf  s  C.  607.  To  make  a 
nan  a  man^  scrivener,  it  mnst  be  an 
occupation  to  which  be  resorts  in  order  to 
gam  his  living.  He  must  receive  other 
laen^B  monies  into  his  hands  for  custody. 
He  must  carry  on  the  business  of  being 
trusted  with  oUier  people's  monies,  to  lay 
oat  &r  them  as  occasion  offers.  Per  Oibbs, 
LC.J.;  Adam  Y. MdUdn,  3  Camp. 504. 
Bx  parte  Patenon^  1  Rose,  400. 

(9)  One  who  keeps  a  private  lodging- 
houae,  and  buys  provisions  for  the  lodgers, 
charging  a  profit,  is  within  the  Act. 
Smith  V.  8€<at,  9  Buig.  14. 

(r)  80  an  executor  carryiog  on  trade 
for  the  benefit  of  the  testator's  children. 
3£sp.C.88;  10  Yes.  110. 

(f )  Where  the  party,  by  the  terms  of  an 
agreement  of  purchase,  was  in  the  situation 
of  the  owner  in  fee  of  the  soil,  from  which 
he  made  bricks  for  sale ;  It  was  held  that  he 
was  not,  within  6  Geo. 4,  c.  16,  s.  2,  **  a  per- 
Mn  aeeUng  his  living  by  buying  and  selling, 
or  aeddng  his  living  by  the  workmanship 
of  goods  and  commodities,"  which  latter 


clause  seems  intended  to  meet  the  case  of 
persons  who  make  for  others.  Hecme  v. 
Rogert,  9  B.  &  C.  677 ;  see  Exparie  Bttr- 
ge$t,  2  GI.  k  J.  182. 

{t)  A  farmer  who  buys  and  sells,  for 
profit,  horses  not  used  in  the  farminp^  busi- 
ness, to  the  amount  of  five  or  six  in  two 
years,  was  held  to  be  a  trader.  1  T.  R. 
573 ;  2  N.  R.  78.  80  if  he  buy  more  horses 
than  he  wants  for  use,  with  a  view  to  a 
re-sale.  Newland  v.  Bell,  Holt's  C.  221. 
Where  a  farmer  was  in  the  habit  of  pur- 
chasing more  sheep  than  required  to  stock 
his  farm,  and  selUng  inunecUately  the  ex- 
cess without  shearing,  or  any  pasturing  on 
his  farm ;  held  to  amount  to  a  trading  as 
a  sheep-salesman  witliin  the  bankrupt  law. 
Newall,  ex  parte,  3  Deae.  339. 

Where,  prior  to  the  6  Geo.  4,  c.  16, 
the  bankrupt,  a  farmer  and  grazier,  had 
bought  cattle,  not  for  the  purpose  of  liis 
farm  but  of  sale,  and  after  the  passing  of 
the  Act  had  in  some  few  instances  bought 
and  sold  cattle  in  like  manner,  it  was  held 
that  the  previous  acto  were  admissible  in 
evidence  to  explain  the  nature  of  the  subse- 
quent acts.  Worth  v.  Budd,  2  B.  &  Ad. 
172. 

(u)  The  folbwing,  it  has  been  held,  pre- 
vious to  the  statute  6  G.  4,  are  not  within  the 
scope  of  the  bankrupt  laws : — ^An  attorney 
who  receives  and  places  out  the  monies  of 
his  clients  in  the  usual  course  of  business, 
and  charges  in  respect  of  the  deeds  or  secu- 
rities, and  not  as  commission,  on  the  monies 
in  his  hands  (Hurd  v.  Brydget^  Holt's  C. 
654) ;  a  schoolmaster  who  buys  books  and 
shoes,  and  retails  them  to  his  popUs  (  Va- 
lentine V.  Vaughan,  Peake»  76) ;  one  who 
erects  public  baths  on  land  grranted  to  him 
for  the  purpose  ( WUlioTiti  v.  Stevent,  2 
Camp.  300) ;  who  builds  a  theatre  to  be 
held  in  shares,  for  which  he  is  to  be  paid 
according  to  measure  and  value,  he  being 


128 


BANKRUPTCY  :    PROOFS   IN   ACTIONS  BT   ASSIGNBBS. 


Proof  of  "^^^  purchase  of  a  single  lot  of  timber^  if  made  with  intent  to  trade,  will 

trading.        make  a  man  a  trader  (y). 

After  proof  that  he  has  once  traded,  it  is  not  necessary  to  proye  continued 
acts  of  trading  up  to  the  yery  time  of  the  bankruptcy ;  it  is  sufficient  to  prore 
acts  from  which  it  can  be  inferred  that  he  intended  to  continue  the  trade  (z,) 
Thus  the  soliciting  orders  for  business  is  evidence  of  the  party's  intention 
to  continue  the  trade,  although  he  has  not  actually  transacted  business  for 
some  time  previous  to  the  bankruptcy  (a). 

Where  a  fisherman  has  occasionally  bought  and  sold  fish,  it  is  to  be  pre- 
sumed that  whilst  he  remains  a  fisherman  he  carries  on  business  in  the 
same  way  {b). 


a  shareholder  (Ibid.) ;  who  bnys  timber 
which  he  uses  for  building  of  houses  which 
he  sells  (Clark  t.  WOwn,  6  Esp.  C.  873) ; 
one  who  keeping  hounds  bays  dead  hones, 
and  sells  the  skin  and  bones  (Summenett 
Y.  JameB,  3  B.  &  B.  8) ;  or  baying  more  of 
an  article  ^an  he  wants,  sells  the  sorplas 
(NewkmdY.BeU,  Holt's  C.  282);  a  llTeiy- 
stable  keeper  who  bays  proTender,  and  sells 
it  to  his  costomers  and  others  (Cannon  v. 
X>enew,  10  Bing.  292) ;  a  cowkeeper  who 
sells  cows  nnflt  for  use  (Carter  v.  Drew. 
1  Swanst.  64);  a  farmer  who  bays  and 
sells  articles  incidental  to  the  occupation 
of  his  &rm,  as  where  he  buys  pigs,  feeds 
than  on  hisstabbles^and  resells  them  from 
time  to  time  (Patten  v.  Brown,  7  Taont, 
409.)    (Bat  where  a  fanner  bought  horses, 
whidi  were  not  fit  for  &rming,  and  sold 
them  again,  avowing  his  intention  to  be- 
come a  horsedealer,  the  &ct8  were  held  to 
be  evidence  of  trading.     Wright  v.  Sirdf 
I  Price.  20.)     So  althons^  where  brick- 
making  is  carried  on  as  a  mode  of  eigoying 
the  pr^tsof  a  real  estate,  it  will  not  make 
tiie  party    liable  to  the   bankrupt   law, 
whetiier  he  be  a  termor,  or  entitled  in  fee ; 
it  is  otherwise  where  tlie  bushiess  is  car- 
ried on  Independently  and  substantively  as 
a  trade.    (Sutton  v.  Weely,  7  Bast,  442. 
ExparU  Guttimore,2  Rose, 424 ;  £den,4.) 
The  owner  of  land  who  uses  the  day  for 
making  bricks,  and  buys  chalk  for  the 
more  convenient  burning  of  the  bricks,  is 
not  a  trader.    (Paul  v.  DowUng,  M.  &  M. 
263.    Sx  parte  Bwrgeu,  2  Q.  &  J.  183. 
Heane  v.  Roffers,  9  B.  &  C.  577.)    An 
executor  disposing  of  his  testator's  stock 
is  not  a  trader,  although  he  purchase  other 
articles  to  make  it  marketable;  secta,  if 
he  increase  the  stock,  and  continue  to  selL 
(JBx  parte  Nutty  1  Atk.  102.    Bx  parte 
Oarkmd,  10  Ves.   120.)    Where  a  tes- 
tator directs  the  trade  to  be  carried  on 
after  his  death  with  part  of  bis  property, 
ttmt  part  only  will  be  liable  in  case  of 
bankraptcy.    (Thontpton  v.  Andrewif  I 
Myhie  &  K.  116.)  Baying  and  selling  land 
does  not  constitute  a  trading.    (Port  v. 
Turton,  2  Wils.  169.)    The  following  per- 
sons also  were  liable :— A  clerk  in  a  ca»» 
tomrhouse,  employed  by  merchants  to  re- 
ceive money  on  debentures,  with  which 
he  discounts  bills  on  his  own  accoant 


(2  Esp.  C.  655) ;  a  person  who  occasionally 
buys  and  sells  hay,  com  and  horses,  with 
a  view  to  profit,  but  without  making  them 
the  means  of  seeking  his  living  (Stewart 
V.  Ball,  2  N.  R.  78.  BoUan  v.  Sowerby, 
11  East,  274);  a  colonel  of  a  regiment, 
who  occasionally  sells  horses  at  Tsttersall's 
(Ex parte  Blaekm4jre,QYeiA.b)*,  reoeiTers 
of  taxes  (5  Geo.  2,  c.  30,  s.  40)  ;  graziers 
(ibid.);  drovers  (ibid.);  farmers  (ibid.); 
contractors  for  victusilling  the  navy  (1 
Vent  270);  innkeepers  (2  Burr.  dOM); 
one  who  draws  bills  for  the  purpose  of 
improving  his  estate,  and  borrows  accom- 
modation bills,  in  lieu  of  which  he  gives 
his  own  (Hemkey  v.  Jonet,  Cowp.  745.) 
(SeeuM,  if  thero  be  a  continuation  with  a 
view  to  gain  profit  by  the  exchange,  ibid. 
Riehardeon  v.  Bradthaw,  1  Atk.  128); 
a  builder  who  buys  timber  for  building 
houses,  and  sells  the  houses  (5  Esp.  C. 
147.  iSwitf,  Dyer  v.lTtMiMm,  cor.  Abbott, 
L.  C.  J.  sittfaigs  after  T.  T.  1825);  holders 
of  stock  in  different  trading  companies  by 
various  statutes  (3  Esp.  C.  88 ;  10  Ves. 
110. 

(y)  Holroyd  v.  Owywne,  2  Taunt.  17GL 
See  also  Newland  v.  Bell,  Holt* s  C.  221 ; 
Stewart  v.  BaU,  2  N.  R.  79.  VHiere  it 
appeared  that  a  party  had  ordered  goods 
for  the  .purpose,  as  he  stated,  of  sending 
them  abroad,  saying,  that  he  would  give 
other  goods  in  exchange  for  them ;  Abbott, 
C.  J.,  on  the  objection  being  taken  that 
there  was  no  evidence  of  selling,  said,  **  I 
cannot  say  that  if  a  man  buys,  and  repre- 
sents himself  as  a  dealer,  and  offers  goods 
in  exchange,  he  does  not  buy  to  sell  again ; 
at  least  I  must  leave  it  to  the  jury,  I  cannot 
nonsuit  upon  it."  The  quantum  of  trading 
is  fanmaterial.  Newland  v.  BeU,  Holt's 
C.  221.  Qale  v.  Haifhdght,  3  Staikie's 
C.  56.  Patmore  v.  Vaughan,  1  T.  R. 
572. 

(z)  5  Esp.  C.  235. 

(a)  Wharam  v.  Boutledge,  5  Esp.  C. 
235.  Whether  a  trader  who  has  ceased  to 
buy,  but  is  selling  off  his  stock,  is  liable  to 
a  commiseion  depends  upon  the  existence 
of  intention  to  exercise  or  resume  the 
trading,  and  this  is  a  question  for  the  jury. 
Bx  parte  Patenon,  1  Rose,  402. 

(b)  Heanny  v.  Birch,  3  Camp.  233 
Paul  V.  BowHni,  V-  &  M.  268. 
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And  where  business  had  been  carried  on  by  the  party  in  partnership  with 
another,  which  partnership  had  been  dissolved  some  years  before,  and  no 
act  of  trading  had  been  done  for  two  or  three  years  before  the  time  when 
the  petitioning  creditor's  debt  accrued,  but  the  concerns  had  not  been 
ultimately  wound  up,  and  part  of  the  stock  still  remained  in  the  ware* 
honse  of  the  parties  undisposed  of,  the  jury  found,  under  the  direction  of 
the  Court,  that  the  trading  continued  (c). 

It  is  a  question  for  the  jury  whether  there  has  been  an  entire  cessation 
of  trading,  or  merely  an  interruption,  with  intent  to  resume  it,  should  an 
opportunity  offer (d).  An  admission  of  a  party  that  he  is  in  partnership 
with  a  trader,  is  evidence  of  his  being  a  trader,  without  proof  of  actual 
trading  (e).  Although  the  trader  be  described  as  a  money-scrivenef  ,  and  the 
general  words  dealer  and  chapman,  be  omitted,  it  is  sufficient,  temble^  to 
prove  any  species  of  trading  {/), 

Any  species  of  trading  is  admissible  in  evidence  to  satisfy  the  general 
ETerment  that  the  bankrupt  got  his  living  by  buying  and  selling  {g)» 

Thhrdfy.    The  several  acts  which  constitute  bankruptcy  are  matter  of  Act  of 
positive  statutory  definition ;  and  whether  a  particular  act,  when  proved,  l*nkniptcy. 
falls  within  the  definition,  is  a  question  of  law ;  but  whether  the  act  itself 
has  been  committed,  and  particularly  whether  it  has  been  done  with  that 
tnieii^ioii  which  in  the  particular  instance  is  essential  to  bankruptcy,  is  usually 
pore  matter  of  fact  for  the  consideration  of  the  jury. 

By  the  atat.  several  of  the  acts  of  bankrurtcy  there  specified  (h)  must  be 


(e)  The  Exeeuton  qf  BoMotue  v. 
Tarletoi^  wr,  Ld.  EUenborough,  Quildhall, 
on  an  iasae  from  tlie  Lord  ChioireUor  to  try 
the  fact 

{d)  Per  lid.  SIdon,  Exparte  Patter ton^ 
1  Boee,  40S.'   Heanny  v.  Bireky  1  Rose, 

a56u 

(e)  Parker  v.  Barker^  1  B.  &  B.  9.  But 
iQch  declaratioiis  are  not  generally  evi- 
dence in  actions  by  aasignees  against  third 
persona.  Br&mUy  v.  King,  R.  &  H.  228. 
Bedaiations,  however,  made  at  the  time 
of  pnrehashig  goods  are  evidence  to  show 
the  intention  <n  the  trader  as  to  the  mode 
io  which  he  intended  to  dispose  of  them. 
Oak  V.  Haif  knight,  3  Starkie'a  C.  56. 

(/)  Smith  V.  JSandilandt,  Qloster  Somm. 
Aas.  1819,  1  Oow;  and  per  Wood,  B., 
Winch.  Sp.  Ass.  1820,  Mann.  Ind.  371. 
Hale  T.  SmaUy  2  B.  &;  B.  25. 

(^)  Hak  V.  SmaU,  2  B.  &  B.  26.  The 
Itt^cmpta  being  described  as  bankers, 
being  traders  according  to  the  statute,  it 
^nia  held  that  the  word  hankers  might  be 
considered  merely  as  a  designatio  penona- 
^VR.  BemoMeom  v.  Fardnvther,  10  B.  & 
C.548. 

(h)  The  Stat.  6  G.  4,  c  10,  s.  3,  enacts, 
that  if  any  aach  trader  shall  depart  this 
i^ealffl,  or  being  ont  of  this  realm  shall  re- 
laais  abroad,  or  depart  from  his  dwelling- 
iwnse,  (»  otherwise  absent  himself,  or  beglUi 
to  keep  hia  honse,  or  suffer  himself  to  be 
vreated  for  any  debt  not  dne,  or  yield  him- 
self to  prison,  or  suffer  himself  to  be  out- 
lawed, or  proeore  himself  to  hearrested,  or 
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his  goods,  money  or  chattels  to  be  attached, 
sequestered  or  taken  In  execution,  or  make 
or  canae  to  be  made,  either  within  this 
realm  or  elsewhere,  any  fnadulent  grant 
or  conveyance  of  any  of  his  lands,  tene- 
ments, goods  or  chattels,  or  make  or  cause 
to  be  made  any  fraudulent  surrender  of  any 
of  his  copyhold  lands  or  tenements,  or  make 
or  cause  to  be  made  any  fraudulent  gift, 
delivery,  or  transfer  of  any  of  his  goods  or 
chattels,  every  such  trader  doing,  suffer- 
ing, procuring,  executing,  permitting, 
making,  or  causing  to  be  made  any  of  the 
acts,  deeds,  or  matters  aforesaid,  tnth  in- 
tent to  defeat  or  dehiy  his  creditors,  ahall 
be  deemed  to  have  thereby  committed  an 
act  of  bankruptcy. 

The  4th  sect,  enacts,  that  where  any  such 
trader  ahall  execute  any  conveyance  or  aa- 
aignment  by  deed  to  a  truatee  or  trustees, 
of  all  hia  eatate  and  effecta  for  the  benefit 
of  all  the  credltoTB  of  auch  trader,  the  exe- 
cution of  BQch  deed  ahall  not  be  deemed  an 
act  of  bankruptcy,  unleaa  a  commiaaion 
issue  against  such  toider  within  six  calen- 
dar montha  from  the  execution  thereof  by 
auch  trader :  provided  that  such  deed  shaU 
be  executed  by  every  auch  trustee  within 
fifteen  days  liter  the  execution  thereof  by 
the  said  trader,  and  that  the  execution  by 
such  trader  and  by  every  such  trustee  be 
attested  by  an  attorney  or  solicitor,  and 
that  notice  be  given  within  two  months 
after  the  execution  thereof  by  such  trader, 
in>  case  such  trader  reside  in  London,  or 
within  40  miles  thereof,  in  the  London 
K 
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done  with  intent  to  defeat  or  delay  creditors.    Under  these  words  it  is  suf- 
ficient to  prove  an  intention  to  defeat  or  delay  creditors,  without  proof  of 


Cteiette,  and  also  in  two  London  daily 
newspapers ;  and  in  case  such  trader  does 
not  reside  within  40  miles  of  London,  then 
in  the  London  Gazette,  and  also  in  one 
London  daily  newspaper,  and  one  proyin* 
eial  newspaper  published  near  to  such 
trader's  residence ;  and  such  notice  shall 
contain  the  date  and  execution  of  such 
deed,  and  the  name  and  place  of  abode 
respectively  of  every  such  trustee,  and  of 
such  attorney  or  solicitor. 

Previous  to  this  statute  it  was  held  that 
an  assignment  for  the  benefit  of  creditors 
was  not  an  act  of  bankruptcy,  if  all  {Eck' 
hardt  v.  WiUon,  8  T.  R.  140)  or  the  gene- 
rality assented.  InglU  v.  drant,  5  T.  R. 
530. 

The  5th  sect,  enacts,  that  if  any  such 
trader,  having  been  arrested  or  committed 
to  prison  for  debt,  or  on  any  attachment  for 
nonpayment  of  money,  shall,  upon  such  or 
any  other  arrest  or  commitment  for  debt  or 
nonpayment  of  money,  or  upon  any  deten* 
tion  for  debt,  lie  in  prison  for  21  days,  or 
having  been  arrestoi  or  committed  to 
prison  for  any  other  cause,  shall  lie  in  pri- 
son for  21  days  after  any  detainer  for  debt 
lodged  against  him  and  not  (discharged, 
every  snch  trader  shall  be  thereby  deemed 
to  liave  committed  an  act  of  banlunptcy ; 
or  if  any  such  trader,  having  been  arrested, 
committed  or  detained  for  debt,  shall 
escape  out  of  prison  or  custody,  every  such 
trader  shall  be  deemed  to  have  thereby 
committed  an  act  of  bankruptcy  from  the 
time  of  such  arrest,  commitment,  or  deten- 
tion: provided,  that  if  any  such  trader 
shall  be  in  prison  at  the  time  of  the  com- 
mencement of  this  Act,  such  trader  sliall 
not  be  deemed  to  have  committed  an  act 
of  bankruptcy  liy  lying  in  prison,  until  he 
shall  have  lain  in  prison  for  the  period  of 
two  months. 

By  the  6th  sect,  a  declaration  of  insol* 
vcncy  filed  by  the  trader,  and  afterwards 
advertised  in  the  London  Gazette  (accord- 
ing to  the  provisions  of  the  statute),  shall 
be  an  act  of  bankruptcy  from  the  time  of 
the  advertisement ;  but  no  commission  shall 
issue  unless  it  be  sued  out  within  two  ca- 
lendar months  from  the  time  of  insertion 
of  such  advertisement,  and  unless  the  ad- 
vertisement be  inserted  within  eight  days 
after  the  filing  of  the  declaration  with  the 
secretary  of  bankrupts;  and  no  docket 
shall  be  struck  on  such  act  of  bankruptcy 
before  the  expiration  of  four  days  next 
after  the  insertion  of  snch  advertisement, 
where  the  commission  is  to  be  executed  in 
London,  or  before  the  expiration  of  eight 
days  where  it  is  to  be  executed  in  the 
country ;  and  the  Gazette  containing  such 
declaration  shall  be  evidence  of  such  decla- 
ration having  been  filed. 


The  7th  sect  enacts,  that  an  adjudica- 
tion founded  on  such  an  act  of  bankruptcj 
shall  be  valid,  although  concerted  between 
the  trader  and  any  other  person. 

By  the  8th  sect,  if  any  snch  trader  shall, 
after  a  docket  struck  against  him,  pay  to 
the  person  or  persons  who  struck  the  same, 
or  any  of  them,  money,  or  give  or  deliver 
to  any  such  person  any  satisfoction  or  seea- 
rity  for  his  debt,  or  any  part  thereof,  where- 
by such  person  may  receive  more  in  the 
pound  in  respect  of  his  debts  than  tlie  other 
creditors,  such  payment,  gift,  delivery, 
satisfaction  or  security  shall  be  an  act  qf 
bankruptq/ ;  and  if  any  commission  shall 
have  issued  upon  the  docket  so  struck  as 
aforesaid,  the  Lord  Chancellor  may  either 
declare  such  commission  to  be  valid,  and 
direct  the  same  to  be  proceeded  in,  or  may 
order  it  to  be  superseded,  and  a  new  com- 
mission may  issue,  and  such  commission 
may  be  supported  either  by  proof  of  such 
last-mentioned  or  of  any  other  act  of  bank- 
ruptcy; and  every  person  so  receiving 
such  money,  gift,  delivery,  satisfaction,  or 
security  as  aforesaid,  shall  forfeit  Iiis  whole 
debt 

By  sect  10,  if  a  trader,  having  privilege 
of  parliament,  shall  not,  within  one  calen- 
dar month  after  personal  service  of  a  copy 
of  a  summons  sued  out  by  his  creditor,  pay, 
secure  or  compound  for  such  debt  to  the 
satisfaction  of  such  creditor,  or  enter  into 
a  bond  in  such  sum,  and  with  two  sufficient 
sureties,  as  any  Judge  of  the  court  out  of 
which  the  summons  issued  shall  approve 
of,  to  pay  such  sum  as  shall  be  recovered, 
together  with  costs,  and  within  one  calen- 
dar month  next  after  personal  service  of 
such  summons  cause  an  appearance  to  be 
entered  to  such  action  in  the  proper  coart, 
every  such  trader  shaU  be  deemed  a  bank- 
rupt from  the  time  of  the  service  of  such 
summons. 

By  sect  11,  if  such  trader,  having  pri- 
lege,  &c.  neglect,  after  personal  service 
of  the  order,  to  pay  money  ordered  to  be 
paid  by  any  Court  of  Equity,  on  a  peremp- 
tory day  fixed  by  that  Court  for  such  pay- 
ment, he  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  from  that  day. 
An  act  of  bankruptcy  was  committed  on 
the  6th  of  March,  prior  to  5  Geo.  4,  c.  08, 
coming  into  force,  by  which  all  former 
Bankrupt  Acts  were  repealed,  but  which 
was  itself  repealed  by  the  6  Geo.  4,  c  10, 
after  which  the  commission  issued ;  held, 
that  it  was  to  be  considered  as  if  the 
5  Geo.  4  hud  never  existed,  and  that  the 
commission  was  well  supported  by  that  act 
of  bankruptcy.  Philiipt  v.  Hopwood, 
10  B.  &,  C.  39. 
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any  ftctoal  delay  of  a  creditor  (t).    And  it  Is  Dot  sufficient  to  prove  delay, 
if  the  intention  be  wanting  (A). 

It  seems  to  have  been  held  nnder  the  stat.  21  J.  1,  c.  15,  s.  2,  that  the  Intention, 
departing  the  realm  would  constitute  an  act  of  bankruptcy,  provided  it  was 
proved  that  a  creditor  was  in  consequence  delayed,  independently  of  any 
proof  of  an  intention  on  the  part  of  the  bankrupt  to  do  so ;  that  is,  the  latter 
branch  of  the  clause  was  considered  to  be  entirely  independent  of  the  intent 
mentioned  in  the  former  part:  the  effect  was  to  render  the  mere  delaying 
of  the  creditor,  provided  it  was  the  consequence  of  one  of  the  acts  specified, 
an  act  of  bankruptcy.  As  in  Woodier's  CatCy  who  departed  the  realm  be- 
cause he  had  killed  his  wife  (/);  and  in  that  of  Baikes  v.  Pereau(m),  where 
the  primary  reason  for  the  bankrupt's  going  abroad  was,  that  a  young 
woman  had  refused  to  live  with  him  as  his  mistress  unless  he  took  her 
abroad.  In  both  these  cases  creditors  were  delayed,  and  for  that  reason 
the  question  of  intention  was  considered  to  be  immaterial. 

In  the  subsequent  case  of  Robertson  y.  LiddeU(n),  this  stat.  (21  J.  1)  was 
much  discussed,  and  it  was  held  that  the  words  were  to  be  read,  "  to  the 
mtaU  his  creditors  shaUy  or  that  thereby  they  may  be  defeated  ;''  making  the 
bdent  to  govern  the  whole  clause.  Still  those  cases  might  probably  have 
been  decided  as  they  were,  consistently  with  the  latter  construction  ;  since, 
although  the  primary  object  of  the  bankrupt  in  going  abroad  might  not  be 
to  delay  his  creditors,  yet  if  the  delaying  his  creditors  was  the  immediate 
and  necessary  consequence  of  his  act,  it  might  be  considered  as  evidence  of 
such  an  intention  (o).  And  it  seems  to  be  probable  that  under  the  present 
statute  (6  Geo.  4,  c,  16),  which  makes  the  intention  to  delay  essential  to  the 
act  of  bankruptcy,  it  would  beheld  that  where  the  delaying  of  creditors  was 
the  natural,  immediate  and  necessary  consequence  of  the  trader's  act,  the 
Tery  act  itself  would  supply  strong  evidence  of  intention ;  for  in  law  as 
well  as  morals,  every  one  must  be  considered  to  contemplate  the  natural 
and  inunediate  consequence  of  his  act(/?). 

In  order  to  prove  the  intention  of  the  bankrupt  to  delay  a  creditor,  decla-  Declara- 
rations  made  by  him,  which  were  cotemporary  with  the  act  itself,  are  ad-  ^^°'' 
missible.    Accordingly,  what  the  party  said  on  requesting  his  servant  or 
clerk  to  deny  him  to  creditors  (9),  or  when  he  departed  from  his  dwelling- 
house,  or  even  upon  his  return  home  again,  is  evidence  to  show  with  what 
intention  he  secluded  or  withdrew  himself  from  his  creditors  (r). 


(i)  It  was  80  held  nnder  the  now  re- 
pealed stat  1  J.  1,  c.  15,  8.  0,  where  the 
vords  were  ''to  the  intent  or  whereby 
creditors  may  be  defeated  or  delayed.** 
Sobert$(m  y.  lAddeU,  9  East,  487,  in 
which  the  case  of  Fowler  v.  Padgett,  7 
T.  B.  509,  was  oyermled,  where  it  had 
been  held  that  the  word  or  in  the  statute 
nieant  and.  See  Hammond  v.  Hicks,  6 
Esp.  130;  1  Taunt.  273.  370;  3  Smith, 
^7.  WiUon  V.  Norman,  1  Esp.  C.  334 ; 
Hohvyd  v.  Gioynn,  2  Taunt.  176 ;  Mamt- 
bottmn  T.  LewiM,  I  Camp.  279 ;  Holroyd 
y-WkU^teadj  3  Camp.  530;  i^fra,  132*3. 

(i)  Windham  v.  Paterton,  1  Starkie's 
C.  146.    Warner  v.  Barber,  Holt's  C.  175. 

{J)  B.  W.  P.  39. 

(m)  Co.  B.  L.  5th  edit  73 ;  and  see 
lemony,  HasAey,  Co.B.  L.,  where  Buller, 
J.  approvad  of  the  decisioo  in  Woodier^t 


Case,  and  said  that  it  had  always  been 
considered  and  acted  npon  as  good  law. 
(n)  9  East,  487.    Holroyd  v.  Owynn, 

2  Taunt  176. 

(o)  See  the  observationB  of  Lawrence,  J. 
in  Fowler  v.  Padgett,  7  T.  R.  516. 

(p)  See  tit.  Intention —  Malice; 
and  see  the  observations  of  Abbott,  L.  C.  J. 
in  Pulling  v  Tucker,  4  B.  &  A.  385. 
Pamsbottom  v.  Lewis,  1  Camp.  280. 
Where  the  bankrupt,  on  going  abroad,  left 
with  his  clerk  a  power  to  act,  but  without 
making  any  provision  for  bills  becoming 
due,  and  the  inevitable  consequences  must 
be  to  delay  his  creditors,  it  was  held  to  be 
an  act  of  bankruptcy.    Kilner,  ex  parte, 

3  Mont  k.  KjT,  722. 

(q)  Jamieson  ▼.  Earner,  1  Esp.  C.  381. 
(r)  Bateman  v.  Bailey,  6  T.  R.  512 ; 
B.  N.  P.  41.    Ambrose  v.  Clendon,  Ca. 
k2 
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iMtntto 

delay  ere- 
ditora. 


Departing 
the  realm. 
Intention. 


The  bankrupt  was  arrested  and  taken  twelve  miles  from  home  on  the  5ih, 
was  discharged  at  one  o'clock  in  the  afternoon  of  the  6th,  and  returned 
home  at  ten  o'clock  on  the  night  of  the  7th ;  it  was  held,  that  what  he  sdd 
to  a  witness  (who  inquired  where  he  had  been),  as  to  the  reason  of  his  ab- 
sence, was  admissible,  in  explanation  of  his  act(<).  So  what  the  bankrupt 
said  on  removing  his  books  is  evidence  (t).  Where,  in  trespass  for  taking 
goods,  the  question  was  as  to  the  bankruptcy  of  the  plaintiff,  it  was  held 
that  letters  found  in  his  possession  after  the  bankruptcy,  with  post-marks 
of  a  date  previous  thereto,  must  be  taken  to  show  that  he  received  them 
before,  and  were  evidence  to  show,  in  explanation  of  his  conduct,  that  he 
had  received  intimation  of  the  facts  mentioned  in  the  letters  having  taken 
place,  although  they  were  not  evidence  that  the  facts  stated  really  did  so 
happen  («).  But  declarations  or  admissions  by  the  bankrupt,  which  are 
subsequent  to  the  act  are  not  admissible  (x). 

Where  the  proceedings  were  read  in  evidence  (under  the  stat.  49  G.  3, 
c.  121),  a  deposition  stated  that  the  bankrupt  had  absented  himself,  and  that 
he  had  admitted  that  he  had  absented  himself  for  the  purpose  of  avoiding 
his  creditors,  but  did  not  specify  the  time  of  such  admission,  and  it  was 
held  that  there  was  not  even  primA  facie  evidence  to  prove  the  act  of  bank- 
ruptcy (y). 

Where  the  act  to  be  proved,  is  the  departing  the  realm  with  intent  to 
delay  creditors,  the  intention  of  the  party  is  a  question  of  fact  for  the  de- 
termination of  the  jury;  to  be  collected  either  from  the  contemporary 
declarations  of  the  trader,  or  to  be  presumed  from  circumstances,  consider- 
ing the  mode  and  reason  of  the  departure,  the  state  of  his  affairs  at  the  time, 
and  other  circumstances  likely  to  operate  as  motives.  The  case  is  subject 
to  the  general  presumption  of  law,  that  a  man  contemplates  that  result 
which  is  the  natural  and  obvious  consequence  of  his  act,  although  he  may 
have  had  another  primary  and  immediate  object  in  view(z).  A  letter 
written  by  the  trader  during  his  absence  is  evidence  to  explain  its  nature  (a); 
for  the  departing  the  realm  is  a  continuing  act  (b). 


T.  H.  267 ;  4  Esp.  C.  233.  WiUon  v. 
Norman^  1  Esp.  C.  334.  Robertson  v. 
Liddell,  9  East,  487.  Holroyd  v.  Owynne, 
2  Taunt.  176.  Declarations  made  by  the 
bankrupt  at  the  time  of  bis  return,  that 
he  bad  quitted  to  avoid  the  service  of  a 
writ  against  him,  are  admissible  and  suffi- 
cient evidence  of  an  act  of  bankmptcy, 
without  farther  proof  of  the  existence  of 
the  writ  or  of  the  debt,  or  of  there  being 
any  creditor.  Newman  v.  Stretchy  1  M. 
&  H.  838.  A  creditor  called  at  the 
hoose  of  the  bankrupt  by  appointment 
for  payment  of  his  debt,  and  saw  the 
bankrupt,  who  shortly  after  left  the  room, 
and  did  not  retnm ;  the  wife  afterwards 
informed  the  creditor  he  was  gone  ont ;  it 
is  for  the  jury  to  say,  whether  he  left  his 
house  to  avoid  or  delay  a  creditor,  and 
the  wife's  answer  is  admissible  as  port  of 
the  ret  gettm,  Charrington  v.  Broum,  11 
Moore,  341.  The  admissibility  of  such 
declarations  cannot  be  decided  by  any 
positive  mle  as  to  time,  but  must  depend 
OB  the  nature  and  strength  of  their  con- 


nexion with  the  disputed  act.  Where  tlie 
question  was,  whether  giving  a  security 
by  the  trader  to  G.  on  the  25th  of  October, 
amounted  to  an  act  of  tiankruptcy,  it  was 
held  that  a  conversation  whi<^  Uie  trader 
had  with  JL.,  to  whom  he  had  on  the  25th 
of  October  promised  to  give  a  security  on 
the  ibllowing  day,  and  in  which  he  faisdy 
professed  a  total  ignorance  of  tlie  security, 
was  admissible  evidence  to  show  the  real 
nature  of  the  transaction.  Bidleyv.  Gyde, 
9  Bhig.  349.  See  also  Rawton  v.  Haighy 
2  Bing.  104. 

(«)  Baieman  v.  Bailey,  5  T.  R.  512. 

(t)  Ambrose  v.  CUndon,  Ca.  T.  H.  267. 

(tt)  Cotton  V.  James,  1  M.  &  M.  276, 
and  3  C.  &  P.  505. 

(x)  Robson  V.  Kemp,  4  Esp.  C.  238. 

(y)  Marsh  v.  Meager,  1  Starkie's  C.  353. 

(z)  Vide  supra,  131. 

(a)  Windhani  v.  Patenon,  1  Starkie's 
C.146. 

(6)  Raweon  v.  Haigh,  2  Bing.  99.  Lees 
V.  Morton,  2  Mo.  &  R.  211.  MayUn  v. 
JStfloe,  2  Str.  809. 
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If  the  delay  of  creditors  be  the  necessary  consequence  of  the  departure, 
the  intention  to  delay  may  be  inferred,  although  the  party  had  another  and 
more  immediato  object  in  departing;  as  on  account  of  domestic  dissen- 
sions (c),  to  ayoid  a  prosecution  for  felony  (d),  or  in  order  to  live  with  a 
nustress  (e) ;  and  ho  in  other  cases  where  the  purpose  of  departure  is  aUent 
firom  that  of  trade,  for  the  party  must  be  supposed  to  contemplate  and  intend 
that  which  is  the  immediate  and  necessary  consequence  of  his  act  (/*). 

But  it  is  not  enough  to  show  that  the  party  left  England  and  proceeded 
to  Ireland,  where  he  also  carried  on  trade,  without  leaving  funds  behind  him 
for  the  payment  of  his  debts,  for  non  constat  that  he  did  not  go  for  the  very 
purpose  of  proyiding  funds ;  and  this  case  differs  essentially  from  that  of 
Holroyd  V.  Whitehead,  since  there  the  intention  of  the  departure  was  aUene 
from  that  of  trade  (g). 

If  a  subject,  domiciled  in  Ireland,  leave  his  family  there  and  come  to 
England  to  settle  his  affairs,  and  return  to  Ireland  abruptly  to  avoid  an 
arrest,  he  commits  an  act  of  bankruptcy  (A). 

To  prove  an  act  of  bankruptcy  by  a  departure  from  the  dwelling-house,   Departurs 
the  act  of  departing  must  be  proved;   and  secondly,  the  intent  to  delay  ^"^^  ^^^ 
creditors,  &c.(i);  and  on  the  other  hand,  any  facts  are  admissible  which  |i^,^°^" 
tend  to  disprove  the  intention,  and  to  show  that  the  trader  departed  without 
any  intention  to  delay  his  creditors  (A).    The  intention  of  the  trader  in  a 
doubtful  case,  is  one  of  fact  for  the  jury  (/). 


(e)  Hoibroyd  v.  Whitehead^  3  Camp. 
530.  -^  r 

(d)  Woodier'i  Ca»e,  B.  N.  P.  39. 

(e)  Raikes  ▼.  Pereau,  Co.  B.  L.  73. 

(/)  See  Mr.  J.  Lawrence's  obsenratioDS 
in  Fowler  v.  Padgett,  7  T.  K.  616.  In 
the  case  of  Holroyd  v.  Whitehead,  (3 
CuDp.  590,  sahsequently  approved  of  by 
L)rd  EUenborough,  Windham  v.  Pater- 
«m,  1  Starkie^s  C.  146,)  the  bankrupt  left 
blfl  dweUing<4ioiise  on  account  of  domestic 
diseensioos  with  his  wife,  and  left  a  letter 
itating  that  there  woald  be  20  <.  in  the 
pouid  for  creditors,  bat  that,  be  it  less  or 
more,  he  had  done  with  trade,  desiring 
that  no  one  should  be  allowed  to  take 
gooda  oat  of  the  warehonse  in  preference, 
and  giving  no  directions  for  the  continu- 
aace  of  his  business ;  daring  his  absence 
a  creditor  called  for  money,  who  went 
awBy  onsatisfled.  And  it  was  left  to  the 
Jary»  whether,  under  the  circumstances, 
tie  party  had  not  left  his  house  with  an 
intention  to  delay  his  creditors,  and  whe- 
ther a  creditor  had  not  been  delayed ;  and 
the  jnry  found  both  these  facts.  See  also 
RamOiottom  v.  Lewii,  1  Camp.  279. 

(y)  WvuOutm  r,  Patenon,  1  Starkie's 
C.  144.  See  Warner  v.  Barber,  Holt's  C. 
176. 

{h)  WiUiami  v.  Nunn,  1  Camp.  152, 
Mr.  Chambre,  J.  1  Taunt.  270 ;  where  it 
is  auted  that  the  &mily  resided  in  Eng- 
laod,  and  the  Court  adverted  to  that  cir- 
camstance. 

(i)  See  the  cases  above  cited,  p.  1 32-3; 
aUo  WUton  v.  Norman,  1  Esp.  C.  334 ; 
Robertmn  v.  Liddell,  9  East,  487.    As 


has  already  been  seen,  proof  of  actual 
delay  is  unnecessary,  althoogh  the  con- 
trary was  once  held.  Barnard  v.  Vaughan, 
8  T.  R.  149.  Where  the  trader  departed 
under  the  false  notion  that  the  officer 
who  had  called  had  a  writ  for  him, 
it  was  held  to  be  an  act  of  bankruptcy. 
See  also  JEx  parte,  Ban\ford,  15  Ves.  449. 
AUJbridge  v.  Ireland,  1  Taunt.  273 ;  Hoi- 
royd  V.  Whitehead,  3  Camp  530;  Wil^ 
liams  V.  Nunn,  1  Taunt.  273 ;  Hanunond 
V.  Hieket,  5  Esp.  C.  139.  Under  the 
words  of  the  stat.  21  J.  1,  <*  Whereby  the 
creditors  may  be  defeated  or  delayeid  for 
the  recovery  of  their  just  and  true  debts/' 
it  was  held,  that  an  absconding  to  avoid 
an  attachment  for  the  non-delivery  of 
goods  pursuant  to  an  award,  being  a  mere 
duty  and  not  a  debt,  was  not  within  the 
statate.    Lingtoood  v.  Bade,  1  Atk.  196. 

{k)  See  Ld.  Mansfield's  observations  In 
Worseley  v.  Demattos,  1  Burr.  467.  A,, 
a  publican,  leaves  his  dwelliug-house  at 
seven  in  the  morning,  intending  to  com- 
plete a  sale  of  his  stock  in  the  pablic- 
house,  and  having  received  the  money,  to 
abscond  to  Ireland ;  he  completes  the  con- 
tract, and  receives  the  purchase-money  at 
another  house  in  Manchester,  and  imme- 
diately proceeds  to  Ireland  without  re- 
turning to  his  house.  Lord  Abinger  held, 
that  if  the  purchase  and  payment  of  the 
money  were  bon&  fide,  it  was  no  act  of 
bankruptcy,  from  the  original  departure 
to  affect  the  subsequent  sale  the  same 
morning.  Bardsley  v.  Harrison,  Liver^ 
pool  Summer  Assizes,  1835. 

(I)  Duffle  V.  JDesanges,  8  Taunt.  671 ; 
Aldridge  v.  Ireland,  cited,  1  Taunt.  273. 
k3 
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BANKRUPTCY  :    PROOFS   IN    ACTIONS   BY    ASSIONESd. 


Abieiitiiig 
himselfl 


What  the  trader  said  on  quitting  his  dwelling  house  is  admissible  evidence 
to  show  his  intent  (m). 

Such  declaration  to  be  admissible  must  be  made  at  the  time  of  the  act,  or 
so  near  to  it  as  to  form  part  of  the  same  transaction,  either  whilst  the  trader 
is  absenting  himself  or  immediately  after  his  return' (n). 

A  trader  who  has  no  settled  house  or  counting-house,  but  takes  up  his 
residence  at  a  public-house  in  the  place  to  which  his  business  carries  him, 
may  commit  an  act  of  bankruptcy  by  a  departure  from  that  house  (o). 

A  trader  on  absenting  himself  stated  that  writs  were  out  against  him ;  it 
was  held  to  be  unnecessary  to  prove  that  fact  (/i),  for  the  intention  is  the 
same,  whether  the  assertion  was  true  or  false. 

Otherwise  absent  himself. — It  is  sufficient  to  prove  an  absenting  of  himself  by 
the  trader  from  his  usual  place  of  business ;  as  from  a  counting-house,  where 
he  has  a  dwelling-house  in  the  country,  with  intent  to  delay  his  creditors  (q) ; 
and  in  general,  any  absence  from  his  dwelling-house,  for  however  short  a 
period,  is  sufficient.  As  where  a  trader,  on  being  called  upon  by  several 
creditors  for  money,  leaxes  his  house  under  pretence  of  getting  money  for 
them,  and  spends  the  evening  at  a  billiard-table,  or  at  a  tavern  (r).  So  where 
a  trader  apprehending  an  arrest  concealed  himself  in  a  back  room  in  another 
person's  house,  until  a  sheriff's  officer,  who  he  was  informed  was  going  towards 
his  house,  had  left  the  street  («),  and  then  returned  home.  So  where  being 
arrested  he  fled  from  the  officer  to  the  house  of  another  person  (t). 


(m)  See  the  general  prineiple,  Yol.  I. 
p.  351,  AnUfrose  v.  Clendon,  0.  T.  H.  267. 

(n)  A  depositioii,  stating  an  admiBsion 
by  the  trader  of  an  absenting  to  avoid 
creditors,  but  not  stating  the  time  of  such 
admission,  is  not  receivable.  Marsh  v. 
Meager,  1  Starkie's  C.  353.  The  autho- 
rities somewhat  differ  as  to  the  admitting 
of  declarations  made  after  a  return.  See 
the  cases  of  Bateman  v.  Bayley,  5  T.  R. 
512,  where  such  evidence  was  held  to  be 
admissible ;  and  Neumum  v.  Stretch,  M. 
Sl  M.  338,  where  such  evidence  was  ad- 
mitted by  Parke,  B. ;  but  the  correct  rule 
seems  to  have  been  laid  down  by  that 
learned  Judge  in  Zees  v.  Morton,  1  Mo.  & 
R.  211,  that  such  a  dnclaration  is  inad- 
missible, unless  it  be  made  by  the  trader 
whilst  he  is  absenting  himself,  or  immedi- 
ately after  his  return.  See  further,  2 
Evans's  Pothier,  285 ;  Mayiin  v.  Eyloe, 
2  Str.  800;  Ratoson  y.Haigh,  2  BIng.  99 ; 
Ridley  Y,  Oyde,  9  Bing.  349;  Exparte, 
Palmer,  1  D.  &  C.  373;  SmaUeombe  t. 
Bruges,  M'Clehmd,45.  In  the  Case  of 
Smith  v.  Cramer,  1  Bing.  N.  C.  585,  the 
trader  having  absented  himself  on  the 
16th  of  February,  two  letters  written  by 
him  on  the  16th  of  January,  in  v^hich  he 
asked  for  time  upon  two  bills  of  exchange, 
were  admitted  to  show  the  motives  of 
his  absence.  Here,  however,  the  letters 
showed  that  the  trader  was  in  difficulties 
not  long  before  his  departure,  and  they 
were  admissible  to  prove  that  &ct,  as  acts 
done  in  the  management  of  his  affairs,  and 
therefore  tending  to  show  the  state  of 
those  affairs. 


(o)  Holroydy,Gtoynne,^tsxmt\%* 
See  Com.  Dig.  Bankrupt  [C]  1. 

(jp)  Wilson  V.  Norman,  1  Esp.  C.  334. 
See  Robertson  v.  Liddell,  9  East,  487; 
Holroyd  v.  Gwynne,  2  Taunt  176;  H.  & 
M.3d8. 

(q)  Judine  v.  Da  Cossen,  1  N.  R.  234, 
where  the  trader  quitted  his  counting- 
house  in  town,  taking  his  books  with  him, 
without  the  animus  revertendi,  and  went 
to  his  dwelling-house  in  the  country, 
where  he  slept  a  few  nights,  and  then 
finally  quitted  it  If  one  who  has  no  con- 
stant dwelling  absent  himself  firom  his 
usual  place  of  abode,  with  intent,  &c.  it  is 
an  act  of  bankruptcy.  Com.  Dig.  Bank- 
rupt, [C]  1.  The  bankrupt,  on  bdng 
applied  to  for  a  debt,  said,  he  could  not 
pay  then,  but  promised  to  meet  the  cre- 
ditor at  an  inn  in  the  evening,  but  failed 
to  do  so ;  it  is  for  the  jury  to  say,  whe- 
ther he  broke  such  appointment  with  any 
other  than  the  intent  to  delay  the  creditor 
with  whom  he  made  it  Widger  v.  Broum- 
ing,  9  D.  &  R.  306.  The  absenting,  to 
constitute  an  act  of  bankruptcy,  must  be 
from  a  pUce  of  business  where,  from  the 
ordinary  course  of  his  life  and  business,  be 
would  be  expected  to  be  present  Bemah 
ami  T.  Fairbrother,  10  B.  &  C.  549. 

(r)  Bigg  v.  Spooner,  2  Esp.  C.  651. 

(i)  Vincent  v.  Prater,  4  Taunt  603. 
Chenotceth  Y.  Hay,  I  M.  &  S.  676.  See 
also  Bayly  v.  Schofield,  1  M.  &  S.  338. 

(0  Bayly  v.  Schofield,  1  M.  k.  S.  338; 
and  see  Wilson  v.  Norman,  1  Esp.  C.  334. 
So  where  one  of  two  partners  lived  in  Lon- 
don, the  other  in  Manchester,  and  the 
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So  tbe  riding  out  of  town  in  order  to  avoid  a  writ,  and  get  the  term  of 
the  plaintiff  (tt),  is  an  act  of  bankruptcy.  So  where  a  debtor  in  the  habit  of 
frequenting  the  Royal  Exchange  appointed  a  creditor  to  meet  him  there,  and 
directed  a  friend^  in  case  the  creditor  inquired  for  him,  to  say  that  he  was 
not  there  (x). 

Where  one  of  three  bankers  who  resided  at  the  place  where  the  business 
was  carried  on,  the  other  two  living  at  a  distance,  shut  up  the  house  and 
stopped  payment,  it  was  held  that  this  was  not  evidence  of  a  joint  bankruptcy 
by  the  three  (y). 

It  is  not  essential  to  prove  that  any  creditor  was  actually  delayed  (z). 

The  question  of  intention  in  this,  as  in  other  cases,  is  usually  for  the  jury ;  Intentioo. 
aod  if  evidence  be  offered  in  explanation  of  the  absence,  and  in  order  to  rebut 
the  presumption  to  delay  creditors,  as  that  he  did  it  to  avoid  irritation  and 
harsh  language,  the  case  is  for  their  consideration  (a).  If  a  person  who  has 
no  settled  dwelling  absent  himself  from  his  usual  abode  with  intent  to  delay 
creditors,  it  is  an  act  of  bankruptcy  (b). 

Beginning  to  keep  funue. — ^This  act  of  bankruptcy  must  be  evidenced  by  Beginning 
wme  act  by  which  the  party  secludeshimself  (c)  from  the  solicitation  of  his  J®  ^^ 
creditors,  with  the  intention  of  doing  so.    The  most  usual  proof  consists  of 
an  actual  denial  to  a  creditor,  by  a  clerk  or  servant  authorized  to  do  so  by 


London  partner  having  left  his  house  with 
intent  to  delay  his  ercditors,  and  having 
been  a  few  days  at  Manchester,  both  of 
them  left  their  coantry  house  there  to 
&Toid  an  arrest,  carrying  with  them  their 
boolLS  of  accounts.  Spencer  v.  BiUingy  3 
Camp.  312.  Where  a  trader  abstained 
from  going  to  a  place  to  make  inquiry  as 
to  aa  ezecutlon  against  him,  to  which  he 
would  have  gone  but  for  fear  of  an  arrest, 
it  was  held  to  be  an  absenting  himself. 
Robun  V.  Jloiliy  0  Bing.  648. 

(u)  Maylin  v.  Eyloe,  Stra.  800.  Qu. 
whether  if  a  trader  leave  the  realm  with- 
ODtany  intention  to  delay  his  creditors, 
hot  whilst  absent  he  deliberately  forms 
that  intention,  and  annonnces  it,  he  com- 
mits an  act  of  bankmptcy.  See  Wirtd' 
hma  T.  Pateracnj  1  Starkie's  C.  144  ;  and 
1  Christian's  B.  L.  178. 

(x)  Gimmingham  v.  Laing,  6  Tannt 
532.  Gibbs,  C.  J.,  hi  that  case  intimated 
that  the  words  **  otherwise  absenting  him- 
self," meant  from  creditors,  and  not  from 
any  particular  place.  And  see  Robson  v. 
BoUt,  9  Bing.  648;  and  Rohinion  v. 
CarrinQtoiif  1  Mont.  &  A.  12,  where  tbe 
Master  of  the  Bolls  held  that  a  mere 
Mare  to  keep  an  appointment  with  a 
creditor  was  a  sufficient  absenting.  But 
in  BemoMConi  v.  Fairbrothery  10  B.  &  C. 
556,  the  Court  held  that  an  absenting 
(according  to  the  decisions)  was  to  be  con- 
fined to  an  absenting  himself  from  his  own 
particular  place  of  business  at  which  a 
man  might  be  expected  to  be ;  or  from  one 
or  more  particular  creditors  at  some  other 
place ;  and  per  Parke,  B.,  in  Lee$  v.  Mar^ 
ton,  I  M.  &  R.  212 ;  no  case  has  gone 
the  length  of  deciding,  that  where  the  ap- 
pointment is  to  meet  the  creditor  at  his 


(the  creditor's)  place  of  residence,  and  the 
debtor  breaks  that  appointment,  snch  con- 
duet  amounts  to  an  act  of  bankruptcy ; 
and  -where  a  trader,  who,  on  being  ar- 
rested, had  obtained  his  liberty  on  a  pro- 
mise to  attend  and  execnte  a  bail  bond, 
but  did  not  attend,  it  vras  held  to  be  no 
act  of  bankmptcy.  Schooling  v.  Lee,  3 
Starkie's  C.  148;  and  in  the  case  of 
T\ieher  v.  Jones,  2  Bing.  2,  the  Coart  of 
Common  Pleas  held  that  the  fkUure  to 
keep  an  appointment  with  a  creditor  was 
not  an  absenting  within  the  statute. 
Where  the  trader,  upon  the  advice  of  tlie 
attorney  of  the  petitioning  creditor,  went 
into  his  office  in  order  to  avoid  a  public 
arrest  at  the  suit  of  the  petitioning  cre- 
ditor, it  was  held  to  be  no  act  of  bank- 
ruptcy.   Mills  V.  Bltony  3  Price,  142. 

(y)  Mills  V.  Bennett,  2  M.  &  S.  566. 

(2)  Hammond  v.  Hiehes,  6  Esp.  C.  139. 
Bobertsonr.  Liddellf  9  Bast, 487.  Supra, 
ISO. 

(a)  Vincent  v.  Prater,  4  Taunt.  603. 
A  trader  left  at  his  bouse  a  message  for 
a  creditor,  who  had  in  his  absence  called 
for  a  debt,  tliat  he  could  spare  no  money 
and  would  not  pay  him  that  day,  and 
would  go  out  of  the  way  and  not  return 
home  till  dinner-time;  and  it  was  held 
that  it  was  for  the  jury  to  consider  whe- 
ther he  absented  himself  In  order  to  delay 
the  creditor,  and  that  they  were  warranted 
in  finding  that  he  did  not. 

(b)  Com.  Dig.  BANKauPT,  [C]  1. 

(c)  It  is  sufficiant  if  the  trader  secrete 
himself  in  the  house  of  a  friend  where  he 
is  lodging,  and  where  persons  are  in  the 
habit  of  calling  upon  him.  Curteis  v. 
WUlie,  1  R.  &  M.  d8. 
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BeginniDg 
to  keep 
houM. 


DeniaL 


the  trader,  who  is  in  the  house.  But  although  this  is  the  usual  medium  of 
proof,  it  IB  not  the  only  one ;  for  if  a  trader  seclude  himself  in  a  priTate  part 
of  the  house,  in  order  to  aToid  his  creditors,  who  are  hy  this  means  depriyed 
of  access  to  him,  he  begins  to  keep  house,  and  commits  an  act  of  bank- 
ruptcy (d).  As  where  a  trader  remoyes  from  a  part  of  the  house  where  his 
creditors  usually  haye  free  access  to  him,  to  a  more  retired  part  of  it,  by 
means  of  which  his  creditors  are  preyented  from  importuning  him(e). 

Under  the  stat.  21  J.  1,  c.  16,  where  the  eyidence  of  the  act  of  bankruptcy 
consisted  in  the  denial  to  a  creditor  by  order  of  the  trader  (/),  it  was  neces- 
sary to  proye  an  actual  denial  (g)  to  a  creditor  (A) ;  and  it  was  held  to  be 
insufficient  to  proye  a  denial  to  an  agent  of  the  creditor  (t),  without  proof 
that  the  trader  knew  him  to  be  such  agent,  haying  a  present  demand  against 
the  trader  (A) ;  or  that  the  trader  gaye  orders  to  be  denied  to  the  creditor; 
but  if  he  gaye  a  general  order  to  be  denied  to  aU,  and  was  denied  to  a  creditor, 
it  was  sufficient,  although  he  wished  to  ayoid  a  different  creditor  (Q.  Proof 
that  the  trader  was  in  distressed  circumstances,  and  that  he  was  by  his 
own  order  denied  to  seyeral  persons,  some  of  whom  called  more  than 
once,  was  held  to  be  eyidence  to  go  to  a  jury  of  a  denial  to  a  creditor  (m). 


(d)  .1  Camp.  S71;  Com.  Dig.  Bakk- 
RUPT,[C.]1.  Diddntonv.FoordfBaniei, 
160 ;  Bobertsan  y.  LiddeU,  9  East,  487. 

(e)  Dudley  v,  Vaughan,  1  Camp.  271. 
See  also  Chenaweth  t.  Hay,  1  H.  &  S. 
677;  1  Ttont  270.  470.  R.  y.  Bel>b, 
cited  I  TA.  Sl&,  354.  Key  v.  Shaw,  6 
Biog.  921.  Partners  reside  in  the  place 
in  which  they  carry  on  business  as  bankers, 
and  close  the  windows  and  shatters  of  the 
bank ;  this  is  a  beginning  to  keep  house. 
Cumming  y.  Bayley,  6  Bing.  863.  But  is 
no  act  of  bankruptcy  by  a  partner  who 
does  not  reside  there.  Mills  v.  Bennett, 
2  M.  &  8.  566.  Hawikini  y.  WhUten,  10 
B.  k.  C.  217.  Bxparte  Manor,  19  Ves. 
543.  An  order  to  be  denied  to  creditors 
is  but  evidence  of  an  intention  to  delay. 
Lazarui  v.  WaUhman,  5  Moore,  513.  A 
general  order  to  deny  with  that  intent,  or 
a  general  order  to  admit  no  one  whom  the 
servants  did  not  Icnow,  for  fear  of  a  second 
arrest,  followed  up  by  their  admitting  no 
person,  without  its  being  ascertained  from 
the  window  who  he  was,  is  sufficient 
Harvey  y.  Ramihottom,  1  B.  &  C.  55. 
Or  a  general  order  to  deny,  and  a  begin- 
ning to  keep  house,  is  sufficient.  Lloyd  ▼. 
Heatheote,  2  B.  &  B.  388.  Note,  hi  the 
latter  case  there  was  a  denial  to  the  col- 
lector of  church  and  highway-rates.  See 
Oimmingham  y.  Laing,  6  Taunt.  532; 
and  see  Bayley  v.  Sehqfield,  1  M.  &  S. 
338. 

(/)  Dudley  y.  Vaughan,  1  Camp.  271. 
Bx  parte  Foster,  17  Ves.  416. 

(y)  Garrett  y.  Mouie,  5  T.  R.  675. 
Haxdher  y.  Smmders,  Co.  B.  L.  79.  Dud- 
ley V.  Vaughan,  1  Camp.  271. 

(h)  Per  Lee,  C.  J.,  B.  N.P.  40.  A  denial 
to  a  tax-gatherer  is  sufficient.  Jqffkr, 
Smith,  fiTtLunLAOl. 

(i)  B.  N.  P.  39,  40;  1  Montague,  87; 
Barrow  v.  Foster,  Green,  44.    A  denial 


to  the  clerk  of  a  holder  of  a  hill  is  suffi- 
cient.   2  T.  R.  69. 

(*)  7  Vhi.  Abr.  61,  pi.  14,  Bx  parte 
Levi ;  but  a  denial  to  the  holder  of  a  bill 
on  the  morning  of  the  day  when  it  be- 
comes due  is  sufficient.  CoUtett  v.  Fret- 
man, 2T.  R.60. 

(0  Muehlow  y.  May,  1  Taunt.  479;  and 
see  Coliett  y.  Freeman,  2  T.  R.  50. 

(m)  Jamieton  y.  Bamer,  1  Esp.  381. 
But  in  the  case  of  Qarrett  y.  Moule,  <5 
T.  R.  695),  the  trader,  being  in  expecta- 
tion that  several  bills  would  be  presented 
to  him  for  payment,  was  adyised  by  his 
friends  to  keep  out  of  the  way  of  his 
creditors,  and  he  accordingly  gaye  orders 
to  his  clerk  to  be  denied  to  every  person ; 
he  retired  up-stairs  with  his  account 
books,  where  he  remained  several  days, 
and  was  denied  to  several  persons,  but  it 
did  not  appear  that  they  were  creditors. 
A  creditor  on  two  bills  of  exchange  to  the 
amount  of  1002.  called,  but  did  not  ask 
for  the  bankrupt,  understanding  he  was 
from  home.  The  Court  of  K.  B.  held,  that 
these  circumstances  did  not  constitute  an 
act  of  bankruptcy ;  and  Ld.  Keoyon  ob- 
served, that  the  question  on  trials  of  that 
kind  had  always  been  asked,  whether  or 
not  the  debtor  was  denied  to  the  creditor, 
which  showed  in  what  light  the  statute 
had  been  considered.  See  also  Hamhet 
v.  Saunders,  Co.  B.  L.  79;  B.  N.  P.  40. 
IV^otwithstanding  tliis  authority,  it  is  pro- 
bable that  such  a  case  would  have  met 
with  a  different  decision,  even  before  the 
late  statote.  For,  according  to  the  prin- 
ciple established  in  Robertson  y.  LiddeU, 
(9  East,  487),  it  is  not  material  whether 
the  intention  was  carried  into  effect  by  an 
actual  dehiy  of  any  creditor.  A  denial  is 
the  mere  medium  of  proof.  A  trader  may 
have  no  servant  or  agent  to  deny  him ;  and 
then  this  medium  of  proof  becomes  inap- 
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But  under  the  late  statute  the  actual  delaying  of  a  creditor  leems  to  be  DeniaL 
immaterial,  except  as  a  mean  of  proying  the  intent  to  delay,  provided  he  be 
ftctuaUy  denied  or  conceal  himself,  or  do  some  other  act  which  evidences  the 
beginning  to  keep  house.  A  mere  direction  to  be  denied,  without  more,  is 
insufficient  (»).  But  if  a  trader  in  his  own  house  hear  himself  denied  to  a 
creditor,  and,  with  intent  to  delay  his  creditors,  does  not' come  forward,  it  is 
an  act  of  bankruptcy,  although  he  gave  no  direction  to  be  denied  (0). 

A  concerted  denial  is  not  evidence  of  bankruptcy,  except  as  against  one 
who  was  privy  to  the  concert  (p). 

The  presumption  of  an  intention  to  delay  a  creditor,  arising  from  denial,  Intentioo. 
may  be  rebutted  by  any  evidence  which  proves  the  denial  to  have  proceeded 
from  a  different  motive.  As  by  evidence  that  the  trader  was  sick  at  the 
time,  or  engaged  in  company,  or  that  it  was  at  a  house  where  he  does  not 
transact  business,  and  that  he  referred  the  creditor  to  his  shop  {q).  So  a 
refusal  to  see  a  creditor  because  it  was  the  trader's  dinner  hour,  is  not  an 
act  of  bankruptcy  (r),  or  on  a  Sunday  («)•  As  the  bankruptcy  consists  in 
the  act  of  seclusion  by  the  trader  with  intent  to  delay  his  creditors,  the 
intention  with  which  the  credUart  call  is  immaterial  (t). 

If  a  person  upon  being  arrested  choose  rather  (u)  to  go  to  prison  than  pay  yield  hjn^ 
the  debt,  although  he  has  money  sufficient,  declaring  that  he  does  it  in  order  self  to 
to  force  his  creditors  to  come  to  a  composition,  this  is  evidence  of  an  act  of  P™^'^ 
bankruptcy,  under  the  clause,  or  yield  himself  to  prison  (x). 


plieable.    Hie  fact  of  mtention  is  perfectly 

independpjit  of  any  actual  delay.    The  be- 

pnning  to  keep  house  must  no  doubt  be 

mamfested  liy  some  overt  act  of  seclusion 

<m  the  part  of  the  trader,  and  although  he 

does  not  at  all  remove  from  the  room  or  part 

of  Uie  house  which  he  usually  occupies,  a 

denial  to  a  creditor,  through  a  servant,  is  as 

much  an  act  of  seclusion  as  if  he  had  barred 

or  nailed  up  the  door;  and  a  denial  in  such 

cue  seems  to  be  almost  the  only  act  by 

which  the  beginning  to  keep  house  can  be 

manifested ;  but  where  the  trader  actually 

removes  from  a  more  public  part  of  his 

liOQse,  which  he  usually  occupies,  to  a  more 

private  one,  and  there  secludes  himself  with 

the  intention  to  delay  his  creditors,  the  act 

of  bankruptcy  seems  to  be  as  complete  with- 

OQt  proof  of  actual  delay,  as  in  the  case  of 

a  departure  from  the  dwelling-house  or 

reahn  with  that  intent ;  and  it  was  so  held 

itt  the  ease  of  Dickenson  v.  Foord^  Barnes, 

160.    And  see  Bayly  v.  Schqfield,  1  M.  & 

8. 338 ;  Bignold  v.  Waterhouse,  Ibid.  256 ; 

DudleifY.  Vaughan,  1  Camp.  271;  Harvey 

V.  Rttmsbottom,  1  B.  &  C.  66 ;  Lloyd  v. 

Heatheote,  2  B.  &  B.  388;   Lazarus  v. 

WatTAnum,  5Moore,313.  Where  the  fact 

to  be  established  was  a  mere  denial  of  ttie 

defeodant  being  at  home  when  the  officers 

came  to  his  house,  it  was  held,  that  it  being 

made  by  the  wife  did  not  prevent  its  being 

received,  the  answer  being  port  of  the  res 

gnt^,     Att,'gen,  v.  Gwde,  1  M.  &  Y. 

(x)  Fisher  v.  Bouehery  10  B.  &  B.  706. 
See  Lloyd  v.  Heatheote,  2  B.  &  B.  388. 
(0)  Sndth  V.  ilfooit,  M.  k,  M.  468. 
(p)  B.  N.  P.  89,  40.     Cowley  v.  Hop- 


Jdns,  Ca  B.  L.  81.  And  see  Lord  Mans- 
field's observations  in  Hooper  v.  Smithy 

1  Bl.  R.  442,  and  Bam/ord  v.  Baron,  2 
T.  R.  606,  n.  In  an  action  by  assignees 
for  money  bad  and  received  in  respect  of 
parcels  of  bills  and  cash  handed  over  by  the 
bankrupts  in  contemplation  of  bankruptcy, 
and  by  way  of  undue  preference,  it  is  no 
oljection  to  the  act  of  bankruptcy  (the 
execution  of  a  conveyance  of  all  their  effects 
to  trustees  for  the  benefit  of  their  cre- 
ditors) that  it  was  made  for  the  very  pur- 
pose. Simpson  v.  Symes,  6  M.  &  8.  206. 
Note,  that  the  trustees  were  not  privy  to 
the  transfer. 

{q)  Per  Ld.  Mansfield,  Bound  v.  Hope^ 
Co.  B.  L.  94, 6th  edit.  Field  v.  Bellamy, 
B.  N.  P.  39.  But  where  the  trader  being 
HI  directed  his  servant  to  say  that  he  was 
not  at  home,  it  was  held  that  it  was  a 
question  for  the  Jury  whether  it  was  an 
act  of  bankruptcy.  Lazarus  v.  Waith>' 
Yiton,  6  Moore,  313. 

(r)  SnUth  v.  Currie,  3  Camp.  849; 
B.  N.  P.  39.  And  see  Shew  v.  T&mpson, 
Holt's  C.  169,  where  the  direction  was  to 
deny  the  trader  to  any  one  who  called 
whilst  he  was  at  dinner  or  engaged  in 
business.     Bee  also  Loyd  v.  Heatheote, 

2  B.  &  B.  392. 

(s)  Bx  parte  Preston,  2  V.  &  B.  312. 

(0  Ex  parte  WhUe,  3  V.  &  B.  129. 

(u)  This  must  be  for  debt  in  order  to 
constitute  an  act  of  bankruptcy.  Bx  parte 
Bowes,  16  Ves.  168;  and  see  7  Price,  616. 

(x)  Bx  parte  Barton,  7  Vin.  Ab.  tit. 
Crsditob  and  Bankrupt,  61, 62,  pL 
16. 
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Frandolent 
conveyance. 


Proof of the 
conveyance. 


That  the 
convey- 
ance, Sec, 
was  fraa- 
dulent. 


In  order  to  prove  an  act  of  bankmptcy  under  the  words  of  the  late  statute, 
''  make  or  cause  to  be  made  any  fraudulent  grant,  or  conveyance  of  any  of 
his  lands,  tenements,  goods  or  chattels,  or  any  fraudulent  surrender  of  his 
copyhold,  &c,,  or  make  any  fraudulent  gift,  delivery  (y),  or  transfer  (z)  of 
any  (a)  of  his  goods  or  chattels,"  (b)  it  is  necessary,  in  the  first  place,  to 
prove  an  actual  conveyance,  gift,  or  delivery ;  and  2dly,  to  prove  that  such 
conveyance  or  gift  or  delivery  was  fraudulent,  and  with  intent  to  defeat  or 
delay  creditors. 

1st.  A  conveyance,  when  it  is  by  deed  or  other  instrumeut,  must  be  proved  (c) 
in  the  regular  way  by  means  of  the  subscribing  witnesses.  But  as  against 
a  defendant,  in  an  action  for  the  value  of  goods  attempted  to  be  conveyed, 
his  admission  of  the  execution  of  the  deed,  on  his  examination  before  the 
commissioners,  supersedes  the  necessity  of  proving  the  deed  in  the  usual 
way  by  the  subscribing  witness  (d).  The  deed  or  other  instrument  must  be 
properly  stamped  (e).  The  conveyance  will  enure  as  an  act  of  bankruptcy, 
although  it  is  void  through  fraud ;  as  where  an  insolvent  trader  conveys  to 
an  infant  son  (f). 

2dly.  That  the  conveyance,  gift  or  delivery  was  fraudulent,  and  made 
with  intent  to  defeat  or  delay  creditors.  It  is  fraudulent  in  point  of  law 
where  the  necessary  effect  is  to  prevent  a  fair  distribution  amongst  creditors, 
contrary  to  the  spirit  of  the  bankrupt  laws  {g).  As  where  the  trader  trans- 
fers the  whole  of  his  effects  to  particular  creditors  (A),  to  the  exclusion  of 


(y)  The  word  '*  delivery,*  connected 
with  the  words  '*  gift  or  transfer,"  is  to  be 
confined  in  meaning  to  transactions  of  the 
same  nature ;  where  therefore  goods  were 
removed  with  intent  to  delay  a  creditor, 
and  delivered  to  a  party  having  no  claim 
over  them,  held  that  it  was  not  an  act  of 
bankruptcy;  and  at  all  events,  a  delivery 
of  the  goods  by  the  party's  agent  generally 
conducting  his  business  cannot  be  so:  a 
man  cannot  commit  an  act  of  bankruptcy 
by  the  conduct  of  his  agent  Cotton  v. 
Jamety  1  Mood,  fc  M.  C.  277. 

(2)  A  warrant  of  attorney  given  for  the 
purpose  of  entering  up  Judgment  In  four 
days,  and  seizing  the  property  of  an  insol- 
vent party,  to  the  detriment  of  his  general 
creditors,  was  held  to  be  a  charge,  or  a 
transfer  of  It,  within  the  7  Geo.  4,  c.  57, 
s.  32,  and  void.  Gumming  v.  SaUey,  6 
Bing.  369.  Sharpe  v.  Thomas,  6  Bing. 
4!6.  And  see  Doe  v.  Carter,  S  T.  R. 
300. 

(a)  It  was  sufiicient  even  under  the  stat. 
of  21  Jac.  1,  c.  15,  fhatpart  was  conveyed. 
See  £x  parte  Foord,  cited  1  Burr.  477 ; 
B.  N.  P.  40 ;  Linton  v.  Bartlet,  3  Wils. 
47 ;  Morgan  v.  Horteman,  3  Taunt.  243. 
But  it  was  necessary  to  prove  a  convey- 
ance by  deed, 

(b)  The  fraudulent  transfer  of  a  bill  of 
exchange  to  a  creditor  is  a  fraudulent 
transfer  of  a  chattel  within  the  meaning 
of  the  3d  section  of  6  Geo.  4,  c.  16,  and  an 
act  of  banlmiptcy.  Sharpe  v.  Thomas, 
6  Bing.  416.  A  sale  of  goods  may  be  a 
fraudulent  transfer  within  section  3  of 
4  Geo.  4,  c.  16,  but  the  Jury  must  be  satis- 
fied that  the  purchaser  must  have  known 


that  under  the  circumstances  of  the  sale  it 
was  done  with  intent  to  obtain  the  price  in 
order  to  defraud  his  creditors.  Cook  v. 
Caldeeott,  1  C.  &  P.  C.  315. 

(c)  See  Rust  v.  Cooper,  Cowp.  635,  per 
Ld.  Mansfield,  C.  J. ;  and  Aston,  J.  in 
Martin  v.  Peto^ett,  4Bnrr.2478;  1  Esp. 
C.  68.  Where  A.  and  B.  are  partners,  a 
fraudulent  assignment  by  A,toB,ia  not 
an  act  of  bankruptcy  by  B,  For  proof  of 
the  deed,  see  Ind.  tit.  Dbbd. 

(<f)  Bowles  V.  Langworthy,  5  T.  R. 
866. 

(e)  WhitweU  v.  JHmsdale,  Peake's  C. 
168. 

(/)  Whittoell  W.Thomson,  I  ^p.CeS, 

(g)  Per  Le  Blanc,  J.  in  Newton  v. 
Chant ler,  7  East,  14&  See  Linton  v. 
Bartlett,  3  WHs.  47.  Wilson  v.  Day, 
2  Burr.  827.  Compton  v.  Bedford,  I  Bl. 
R.362;  1  Burr.  484.  See  Lord  Eldon's 
observations  in  Dutton  v.  Morrison,  17 
Yes.  199 ;  and  see  Ex  parte  Foard,  Burr. 
477 ;  Hooper  v.  Smith,  1  Blacks.  441 ; 
JTeftfev.HommorMf,  Cooke,  86;  Harmon 
V.  Fisker,  Cowp.  617.  629 ;  Kaye  v.  Bol- 
ton, 6  T.  R.  134.  So  also  Is  a  conveyance 
of  all,  with  the  exception  of  a  small  part. 
lUd, 

(A)  Newton  v.  Chantler,  7  East,  145. 
Note,  that  the  trader,  when  he  gave  the  bill 
of  sale  was  under  arrest  at  the  suit  of  the 
creditor  to  whom  the  bill  of  sale  was  given ; 
but  tlie  Court  held  that  this  made  no  difiei^ 
ence,  and  tliat  the  case  was  not  distinguish- 
able from  that  of  Butcher  v.  Sasto,  Dong. 
294.  But  the  Court  held  that  the  case  of 
a  partial  transfer  might  be  open  to  a  very 
different  consideration.    In  Thornton  v. 
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any  other  (i),  although  the  transfer  be  on  trust  for  the  benefit  of  all  his  FiBodolent 

creditors  (k).  ^°^«y- 

£5     .  ance. 

So  if  it  be  of  such  part  as  when  actually  transferred  would  disable  him 

from  trading  (;). 


Harffreacm^  7  East,  549,  Lawrence,  J.  ob- 
Berred,  "  If  the  bill  of  sale  swept  away,  as 
it  is  said,  the  whole  of  the  bankrupt's  pro- 
perty, it  woold  be  difficult  to  say  that  it 
was  not  made  in  contemplation  of  bank- 
ruptcy, because  it  would  be  in  itself  an  act 
of  bankruptcy ;  and  if  so  made  in  contem- 
platioD  of  buikmptcy,  he  must  have  in- 
tended to  give  a  preference  to  the  parti- 
cular creditor.    And  see  Warseley  y.  De- 
piattatj  1  Burr.  467.    The  transfer  of  all 
the  bankrupt's  property  to  one  of  his  cre- 
ditors is  an  act  of  bankruptcy,  although 
the  deed  be  executed  by  the  bankrupt  only, 
and  not  proved  to  have  been  acted  on. 
Botcherby  v.  Laneatter,  1  Ad.  &  EU.  77. 
Si^fert  V.  Spooner,  1  M.  &  W.  714.    See 
PuUinff  V.  Tucker,  4  B.  &  A.  382.    An 
assignment,  banAJide,  and  for  value,  so  far 
as  the  vendee  is  concerned,  is  not  an  act 
of  bankruptcy,  although  the  trader  medi- 
tated an  absconding  to  defraud  his  cre- 
ditors,   Baxter  v.  Pritchard,  1  Ad.  &  El. 
456.    The  sale  of  the  whole  of  a  trader's 
property  Is  not  of  itself  an  act  of  bank- 
ruptcy, and  some  &ct  must  be  shown 
fnnn  which  fraud  may  be  inferred.    An 
assignment  for  benefit  of  creditors  is  not 
an  act  of  bankruptcy,  except  in  cases 
within  the  4th  section.    See  Boie  v.  Hay- 
each,  1  Ad.  &  £1.  461,  Lord  Tenterden's 
judgment.    An  assignment  of  part  of  the 
trader's  property  in  trust  to  sell  and  dis- 
pose of  the  proceeds  as  he  sbaU  direct,  is 
not  of  itself  an  act  of  bankruptcy.  Jtohinr- 
ton  V.  Carrinffton,  1  Mont.  Sc  Ayr.  1 .    And 
see  Carr  v.  Burditt,  1  C.  M.  &  R.  443; 
Abbott  y.  Bwrbage,  2  Bing.  N.  C.  444; 
Greenwood  y.  ChureHU,  1  M.  &  K.  646; 
Bekher  y.  Prittie,  10  Bing.  408. 

(t)  It  Is  an  act  of  bankruptcy  If  all  the 
creditors  do  not  concur.  Eckhardt  v. 
frOnm,  8  T.  R.  140,  vide  ir|/^a,  note  (/). 
And  if  one  only  be  excluded.  Ex  parte 
Poordy  1  Burr.  477. 

(ik)  Button  y.  Morriton,  17  Ves.  190. 
And  such  an  assignment  is  an  act  of  bank- 
ruptcy, although  none  of  the  creditors  have 
executed  it,  and  though  it  has  never  been 
acted  on,  or  out  of  the  trader's  possession. 
Botcherby  y.  Lancaster^  1  Ad.  ic  £11.  77 ; 
3  N.  &  M.  383.  S.  C. 

(2)  In  Hooper  v.  Smith,  1  Bl.  441,  Lord 
Mansfield  says,  "  If  a  man  makes  over  so 
much  of  his  stock  in  trade  as  to  disable 
himself  from  being  a  trader,  this  would  be 
fraudulent;  It  would  be,  as  I  said  in 
Compton  y.  Bedford  (1  BUicks.  362),  an 
assignment  of  his  solvency."  In  Bastell 
V.  Simp$on,  2  Montague's  B.  L.  263; 
Doug.  88,  Ld.  Mansfield  observed,  **  A 
man  may  be  insolvent  without  being  a 
baakmpty  and  a  man  may  become  a  bank- 


rupt and  yet  be  able  to  pay  26  #.  in  the 
pound :  the  reason  why  a  man  becomes  a 
bankrupt  who  conveys  away  all  his  pro- 
perty is,  that  he  thereby  becomes  incapable 
qf  trading."   Where  the  trader  transferred 
one-third  part  of  all  his  effects  in  considera- 
tion of  a  loan  of  120  /.,  and  being  in  iosol- 
vent  circumstances,  absconded  two  days 
after,  it  was  held  to  be  an  act  of  bank- 
ruptcy.   Linton  v.  Bartlett,  3  Wils.  47; 
and  see  Devon  v.  Watts,  1  Noy,  86.     It 
must  be  of  so  much  of  Iiis  property  as  to 
incapacitate  him  from  carrying  on  bumness 
by  the   insolvency  which  would    ensue. 
Wedge  v.  Newlyn,  4  B.  &  Ad.  831.    And 
semble,   even   the    transfer   of  property 
essential  to  the  carrying  on  the  business 
is  not  sufficient,  without  showing  incapa- 
city to  replace  the  property.  lb.    A  trans- 
fer to  bankers  of  a  trader's  leasehold  pro- 
perty, with  all  his  stock  in  trade,  and  also 
a  poUcy  of  insurance,  as  a  security  for 
monies  advanced  and  to  be  advanced,  with 
a  power  of  sale,  and  a  proviso  that  the 
trader  should  retain  possession  till  default, 
but  not  including  all  the  trader's  pro- 
perty, being  made  bonAJide,  is  not  an  act 
of  bankruptcy.    Carr  y.  Burdiss,  1  C.  M. 
&  R.  443.    In  the  case  of  Balme  v.  Htd- 
^on,  2  T.  &  J.  101 ;    1  G.  M.  &  B.  448, 
an  assignment  of  machinery  to  a  creditor, 
the  trader  having  other  property  besides 
that  assigned,  does  not  on  &e  face  of  it 
amount  to  an  act  of  bankruptcy,  and  is  not 
an  act  of  bankruptcy,  although  the  parties 
would,  if  possession  had  been  taken,  have 
been  unable  to  carry  on  their  trade.    But 
in  the  case  of  Baime  v.  Jewisonj  K.  B. 
Nov.  21, 1829,  the  same  deed  was  held  to 
be  an  act  of  bankruptcy,  it  being  conceded 
on  the  trial  that  the  question  which  the 
jury  had  before  decided  in  reference  to 
that  deed,  was  not  again  to  be  submitted 
to  the  consideration  of  the  jury,  but  that 
if  the  Court  should  be  of  opinion  that  on 
the  (ace  of  it  the  deed  was  not  an  act  of 
bankruptcy,  the  counsel  for  the  defendant 
should  be  at  liberty  to  move,  it  being  ad- 
mitted that  if  the  deed  was  to  operate 
immediately,  so  as  to  put  the  property  in 
the  possession  of  the  person  in  whose  fiivour 
that  deed  was  made,  it  would  be  impos- 
sible to  carry  on  the  business,  and  would 
therefore  be  an  act  of  bankruptcy.    The 
counsel    for   the   defendant   accordingly 
moved,  but  the  Court  was  of  opinion  that 
the  deed  operated  immediately,  and  that 
as  its  effect  would  be,  that  on  possession 
taken,  it  would  be  impossible  to  carry  on 
the  business,  it  was  an  act  of  bankruptcy ; 
and  that  it  was  an  act  of  bankruptcy  by 
the  party  executing,  although  the  other 
partner  did  not  execute,  there  being  no 
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Fraadolent  In  such  case  it  makes  no  difference  whether  the  transfer  resulted  £rom 
preference,  the  threats  and  importunity  of  the  creditor,  or  was  voluntary  (m).  But  in 
such  cases  it  is  necessary  to  prove  that  the  assignment  will  have  the  effect 
of  preventing  the  trader  from  carrying  on  his  business ;  as  by  evidence  of 
the  general  state  of  his  affairs  at  the  time.  It  is  not  sufficient  to  show  that 
under  pecuniary  pressure  he  parted  with  articles  essential  to  his  business  (»). 
Where  the  transfer  to  a  creditor  is  partialy  the  question  is  whether  it  was 
voluntary  on  the  part  of  the  trader,  and  made  with  intent  to  give  him  a 
preference  over  the  other  creditors.  If  it  was  made  voluntarily,  and  in 
contemplation  of  bankruptcy,  it  necessarily  follows  that  it  was  intended 
to  give  a  fraudulent  preference,  and  therefore  constitutes  an  act  of  bank- 
ruptcy (o). 

The  question,  however,  in  such  cases  of  partial  transfer  is,  whether  the 
trader  did  in  fact  intend  to  give  a  preference  to  particular  persons,  to  the 
prejudice  of  his  general  creditors  (p),  and  in  contemplation  of  bankruptcy. 


proviso,  as  in  tlie  case  17  Yes.,  for  being 
void  in  case  the  other  party  did  not  exe- 
cute. Bat  an  assignment  for  the  general 
benefit  of  creditors,  assented  to  by  all  or 
by  the  generality  (Inglis  ▼.  Cfrantf  5  T.  R. 
530),  is  not  an  act  of  banlcmptcy.  So 
where  one  of  two  partners  conveyed  all  his 
freehold  and  copyhold  estates  in  trust  to 
raise  money  to  facilitate  a  settlement  with 
his  creditors,  the  pecuniary  assets  of  the 
firm  not  being  sufficient  to  liquidate  the 
debts  of  the  nnn.  Bemey  v.  Daoidtony 
1  B.  &  B.  406.  Bemey  v.  Vyner,  Ibid. 
482. 

(m)  Neiffton  v.  Chantler,  7  East,  145. 
Thornton  v.  Hargreavei,  Ibid.  544.  But- 
cher V.  EattOj  Doug.  5^.  Stewart  v. 
Moodyy  1  C.  M.  &;  R.  777. 

(n)  Wed^  v.  Newlyn,  4  B.  &  Ad.  381. 
As  that  a  miller  transferred  his  waggons 
and  horses  to  a  creditor,  who  arrested  him. 
lb,  A  mere  colourable  exception  has  of 
course  no  operation.  Ex  parte  Foord^ 
cited  1  Burr.  477.  Compton  v.  Sec^ord, 
1  W.  Bl.  362.  Low  T.  SHnner,  2  W.  BI. 
996.  Bemey  r.  JDavidton,  IB.  ScB.  409. 
Bemey  v.  Vyner,  lb.  482. 

(o)  Ibid.  And  see  Thornton  v.  Har- 
greavei,  7  Bast,  544.  In  that  case  the 
trader  being  pressed  by  a  creditor  for  pay- 
ment, or  for  a  security,  executed  a  bill  of 
sale  of  gfoods,  apparently  the  whole  of  his 
stock,  and  immeliately  left  off  business 
and  became  a  bankrupt ;  and  It  was  held 
that  as  the  bankrupt  did  not  by  the  exe- 
cution of  the  bill  of  sale  redeem  himself 
from  any  present  difficulty,  the  presump- 
tion was,  that  he  acted  not  under  the 
pressure  of  a  threat  of  process,  but  with 
intent  to  give  a  fraudulent  preference. 
See  nHao  fStffeonv,  Sharpe,  6  Taunt  539 ; 
Smith  V.  Payne,  6  T.  R.  152;  Harmon 
V.  Fither,  Cowp.  117.  And  a  voluntary 
payment  under  circumstances  which  might 
reasonably  lead  the  trader  to  suppose  bank- 
ruptcy to  be  probable,  though  not  inevit- 
able, is  fraudulent.  Poland  v.  Glynn, 
2  D.  &  R«  310. 


(p)  Pulling  V.  Twil^,  4  B.  &  A.  382. 
It  is  always  a  question  of  quo  animo :  Did 
he  transfer  to  obtain  relief  or  to  favour 
the  particular  creditor?  Did  lie  contem- 
plate bankruptcy?    Did  he  yield  to  pres- 
sure ?    Was  the  act  capable  of  affording 
present  relief?    The  bankrupts  (country 
bankers)  having  suspended  payments,  and 
being  in  failing  circumstances,  the  delivery 
of  cash  and  notes  by  one  of  the  partners 
to  the  town  agent,  with  the  view  of  re- 
ducing the  balance,  although  no  undue 
preference  be  intended  by  such  partner,  is 
to  be  taken  as  such,  the  insolvency  of  the 
hous^  being  necessarily  consequent;  and 
cash  delivered  over  by  the  other  partners 
to  the-agent,  in  the  expectation  and  on  con- 
dition of  receiving  support,  which  is  not  ren- 
dered, cannot  be  retained  by  the  defendant. 
See  Mont.  B.  L. — ^The  bankrupt,  in  the 
habit  of  advancing  sums  to  his  son,  the  de- 
fendant, for  maintenance  and  discharge  of 
his  bills,  gives  him  a  sum  of  money  on  the  day 
when  he  stops  payment,  knowing  himself 
at  the  time  insolvent,  but  not  expecting  to 
become  bankrupt ;  the  question  is  wheUier 
it  was  paid  in  the  ordinary  course  in  which 
he  maintained  him,  in  which  case  the  as- 
signees cannot  recover  it  back,  or  whether 
it  was  for  the  purpose  of  securing  him  an 
advantage  over,  and  to  give  him  a  benefit 
at  the  expence  of  the  creditors.    Abell  v. 
Daniell,  1  Mood.  Sc  M.  C.  370.    The  cases, 
observes  Lord  Kenyon  ( Whitufell  v.  Thomp- 
son, 1  £sp.  C.  78),  where  the  assignment 
by  a  trader  of  his  property  has  been  deemed 
fhiudulent  and  an  act  of  bankruptcy,  have 
been  where  it  has  been  made  for  a  by-gone 
and  before  contracted  debt;  but  that  it 
never  could  be  taken  to  be  law  that  m 
trader  could  not  sell  his  property  when 
his  afiairs  became  embarrassed,  or  assign 
them  to  a  person  who  could  assist  him  in 
his  difficulties,  as  a  security  for  advances. 
The  bankrupt  before  any  act  of  bankruptcy, 
having  a  large  order  to  execute  for  the 
East  India  Company,  obtained  fh>m  the 
defendants  advances  to  enable  him  to  exe- 
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A  frandnlent  intention,  in  the  ordinary  sense  of  the  word,  is  not  essential  Fraodnleiit 
to  a  frandulent  preference ;  neither  is  any  privity  on  the  part  of  the  creditor  P'«creiice. 
necessary  (q). 

It  has  been  held  that,  althoagh  the  fact  that  the  trader  at  the  time  of  the 
transfer  contemplated  bankruptcy  be  strong,  if  not  absolutely  conclusive 
evidence  of  fraudulent  preference,  it  is  not  essential  to  such  proof.  Where 
a  trader  conveyed  an  equity  of  redemption,  to  which  he  was  entitled,  to 
particular  persons,  and  it  was  found  by  the  jury  that  the  conveyance  was 
fraudulent,  and  made  with  intent  to  give  a  preference  to  those  persons  to 
the  prejudice  of  the  general  creditors,  it  was  held  to  be  an  act  of  bank- 
niptcy,  although  the  trader  continued  to  carry  on  his  trade,  and  no  com- 
mission issued  till  three  years  after  (r). 

But  according  to  later  authorities,  it  seems  that  in  case  of  a  partial  trans- 
fer, it  is  necessary  to  show,  not  only  that  the  preference  was  voluntary,  but 
that  it  was  given  in  contemplation  of  bankruptcy  («). 


esteit,npon  an  agreement  that  they  should 
nceiTB  Uie  amount  of  the  order  f^m  the 
Company  and  repay  themselves,  which  they 
accordingly  did ;  held  that  it  amounted  to 
an  equitable  assignment  of  that  particular 
fond,  and  was  not  a  fraudulent  preference/ 
to  which  there  must  be  both  an  insolvency 
io  the  trader,  and  a  voluntary  payment  or 
tnnsfer  by  him.  Hunt  y.  Mortimer,  10  B. 
A  C.  42.  And  it  seems  that  a  payment 
made  in  puiauance  of  a  previous  contract, 
caonot  be  deemed  the  result  of  a  prefer- 
enee.  Vachar  v.  Cocks,  1  B.  &  Ad.  145. 
A  lale  by  a  trader  of  goods  for  ready  mo- 
ney, under  circumstances  which  ought  to 
Iiave  led  the  buyer  as  a  man  of  business  to 
entertain  suspicions  of  an  intention  to  de- 
fraud creditors,  is  an  act  of  bankruptcy,  if 
tbe  jury  so  find  it  Cook  v.  Caldecott,  1 
Hood.  &  M.  C.  622. 

(q)  Per  Bayley  J.  Poland  v.  OlynUy  2 
D.  &  R.  310.  Harmon  v.  FUher,  Cowp. 
117.  If  a  man*s  circumstances  be  such  as 
to  fidrly  lead  him  to  believe  bankruptcy  in- 
evitable, and  he  voluntarily  makes  a  pay- 
ment to  one  creditor  to  the  exclusion  of 
the  rest,  it  is  a  fraud  witliin  tlie  statute. 
Per  Gibbs,  C.  J.,  Fidgeon  v.  Sharp,  6 
Taunt  689.  The  bond  fide  payment  of  a 
jnst  debt  fraudulently  and  in  contemplation 
of  baidLmptcy,  is  an  act  of  bankruptcy. 
Btnan  v.  Nvnn  0  Bmg.  107.  Although 
the  transaction  took  place  four  months  be* 
fore  the  commission  issued.    Ibid, 

(r)  Puilwff  V.  Tucker,  4  B.  &  A.  382. 
In  Smith  V.  Payne,  6  T.  R.  Ld.  Kenyon, 
C.  J.  laid  great  stress  on  the  circumstance 
that  the  trader  did  not  contemplate  bank- 
ruptcy at  the  time.  In  Pulling  v.  Tucker, 
the  deed  recited  tliat  three  persons  men- 
tioned, had  agreed  to  advance  to  the  trader 
spedfled  sums  of  money,  payment  of  wliich 
was  admitted  to  have  been  made  at  the 
time  of  the  execution  of  the  deed,  a  receipt 
being  indorsed  on  the  back,  signed  by  the 
trader  (the  defendant)  and  witnessed  by 
his  daks.  It  was  proved  that  no  money 
passed  when  the  deed  was  executed,  that 
two  of  the  parties  stated  to  have  advanced 


the  money  were  the  defendant's  brothers, 
and  the  third  proved  that  lie  knew  nothing 
of  the  transaction.  The  Court  lield  that 
the  question,  as  above  stated,  had  been 
properly  left  to  the  jury,  on  the  authority 
of  Morgan  y.  Horteman,  3  Taunt  241. 
In  that  case,  it  was  held  that  a  deed 
whereby  a  debtor  being  pressed  conveyed 
estates  in  trust  to  sell,  and  to  pay  the 
pressing  creditor,  with  a  further  trust  to 
pay  hia  debts  to  certain  relatives,  in  order 
to  give  them  an  undue  preference,  was 
an  act  of  bankruptcy.  In  tint  case 
(Abbott,  L.  C.  J.  observes),  it  was,  it  is 
true,  expressly  stated  that  the  deed  was 
executed  in  contemplation  of  bankruptcy ; 
but  Mansfield,  C.  J.  lays  no  stress  on  that 
conveyance,  for  he  expressly  says,  a  con- 
veyance either  of  all  or  of  part  of  a  man's 
property  in  favour  of  fewer  tlum  all  his 
creditors  is  an  act  of  bankruptcy,  because 
it  is  the  means  whereby  the  creditors  may 
be  defeated  or  delayed."  Abbott,  C.  J. 
farther  observed,  that  if  it  were  material 
that  the  deed  should  have  been  executed 
in  contemplation  of  bankruptcy,  there  was 
strong  evidence  of  the  fieuit  For  the  bank- 
rupt being  in  insolvent  circumstances, 
cokveys  his  real  estate  to  certain  persons 
as  a  security  for  debts  then  due,  or  any 
other  debts  wliich  might  become  due. 
Such  a  deed  given  under  suoh  circum- 
stances would  make  bankruptcy  inevit- 
able, and  a  man  must  be  supposoi  to  con- 
template the  consequence  of  his  own  act 

(«)  Morgan  v.  Brundrett,  6  B.  &  Ad« 
289.  Gimm  v.  PhiUtpe,  7  B.  &  C.  629. 
Poland  V.  Olyn,  4  Bhig.  22.  And  this 
is  a  question  of  &ct  under  all  the  circum- 
stances of  the  case.  Poland  y.  Olyn,  4 
Bing.  22.  Flocke  v.  Jonet,  4  Bing.  20; 
Doug.  85.  Atkinson  v.  Brindall,  2  Bing, 
N.  C.  26.  See  Devon  v.  Watts,  Doug. 
86.  An  assignment  by  an  insolvent  is  void 
if  made  with  the  intention  of  petitioning 
the  Court  for  hia  discharge,  althonah  it  be 
made  more  than  three  months  before  the 
commencementof  his  imprisonment  Becke 
Y.5mi7A,2H.  &W.  191. 
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BANKRUPTCY  .*    PROOFS   IN    ACTIONS   BY    ASSIGNEES* 


Fraudulent 
preference. 


In  such  instances,  however,  that  is  where  the  transfer  is  partial,  it  in 
usually  a  question  to  be  decided  by  the  aid  of  extrinsic  evidence,  under  all 
the  circumstancs,  whether  it  was  done  in  order  to  give  a  fraudulent  pre- 
ference to  the  indiTidual  to  the  prejudice  of  the  creditors  in  general,  and  in 
contemplation  of  bankruptcy.  And  for  this  purpose  it  may  be  material  to 
show  the  situation  of  the  trader  and  his  affairs  at  the  time,  that  he  was 
insolvent  at  the  time,  and  knew  that  he  was  so  (f ) ;  it  is  necessary  to  show 
that  he  contemplated  bankruptcy.  So  it  is  material  to  prove  circumstances 
which  show  a  motive  for  undue  preference ;  such  as  the  relationship  of  the 
trader  to  the  transferee,  or  acts  or  declarations  of  the  trader  at  the  time  of 
the  transfer,  manifesting  an  intention  to  show  favour ;  suspicious  circum- 
stances attending  the  transfer  itself;  that  it  was  made  on  the  proposal  of  the 
trader  (u),  at  an  unseasonable  hour  {x) ;  that  it  was  executed  in  secret  (y) ; 
that  the  conveyance,  &c.  is  falsely  dated  (z) ;  that  its  terms  are  general, 
where  in  an  ordinary  case  they  are  usually  specific  (a) ;  that  it  was  made  to 
secure  a  sum  not  due  (6),  or  a  larger  sum  than  was  due  (c) ;  that  the  trader 
suppressed  evidence  by  which  the  real  nature  of  the  transaction  might  be 
elucidated  (d) ;  that  the  property  conveyed  constituted  the  whole  or  a  con- 
siderable part  of  the  trader's  effects  (e) ;  that  the  bankrupt  soon  afterwards 
ceased  to  trade,  or  absconded. 

Evidence  in  answer  to  a  case  of  voluntary  or  fraudulent  preference,  where 
the  facts  are  not  conclusive,  consists  of  circumstances  tending  to  show  that 
the  transaction  was  not  voluntary  on  the  part  of  the  trader,  but  was  the 
result  of  importunity  or  compulsion  (/).    It  is  not  voluntary  if  it  be  made 


(0  Newton  y.  Chantler,  7  Bast,  138. 
The  question,  as  regards  contemplation  of 
bankruptcy  is  not  wliat  was  the  real  state 
of  the  trader's  affairs,  but  what  was  the 
state  of  his  affairs  in  his  own  judgment. 
Belcher  v.  PrUtie,  10  Bing.  408. 

(u)  See  Crosbys. Crouch,  11  East, 256. 
Smith  V.  Payne,  6  T.  R.  152 ;  Myleton  v. 
Butler,  2  B.  &  P.  283;  ii^fira,  note  (z). 
It  is  not  necessary  to  shew  tliat  the  bank- 
rupt took  the  first  step.  Morgan  ▼.  Brun^ 
flretty  5  ^.  &  Ad.  289.  It  has  been  held, 
that  it  is  not  sufficient  to  show  an  Intent 
to  favour  third  persons.  Abbott  v.  Pom- 
fret,  1  Bing  N.  C.  462;  but  qu. 

(x)  Compton  y.Be^ord,  1  Blacks.  36^, 
where  the  assignment  was  at  midnight. 
Harman  v.  Fisher,  Cowp.  117,  where  the 
transfer  was  at  fiye  in  the  morning,  after 
sitting'up  all  night.  Harttluum  v.  Slodden, 
1  B.  &  P.  582.    See  below,  note  (/). 

iy)  TKt/ion  V.  Day,  2  Burr.  827.  Jacob 
V.  Shepherd,  Burr.  478 ;  and  see  Tvoine^i 
Case,  3  Co.  8. 

iz)  Ingleton  v.  Btaier,  2  B.  &  P.  263. 
The  acceptor  of  a  bill  of  exchange,  two 
days  before  the  bill  becamd  dne,  called  on 
the  indorser  and  stated  that  he  was  in- 
solvent ;  the  indorsee  insisting  on  payment, 
the  acceptor  paid  it,  and  four  days  after^ 
wards  became  bankrupt ;  the  bill  had  been 
altered  so  as  to  fall  due  before  the  trans- 
action, but  without  the  indorser's  (the 
defendant's)  knowledge;  the  jury  were 
directed  that  there  was  strong  ground  to 
infer  fraud,  and  that  the  inference,  as  far 


as  related  to  the  bankrupt,  was  strengthened 
by  the  alteration.  Lord  Bldon,  C.  J.  dis- 
tinguished the  case  from  that  of  Smith  t. 
Payne,  6  T.  R.  162,  on  the  ground  that 
there  the  creditor  came  to  the  debtor,  and 
the  security  was  taken  for  a  debt  actually 
due. 

(a)  The  generality  of  the  gift,  without 
any  exception,  was  one  of  the  indicia  in 
Twiners  Case ;  3  Co.  81 ;  the  maxim  being 
dolus  versatur  in  generalibue.  In  Jacob 
?.  Shepherd,BxiTT.  478,  Ld.  Mansfield,  C.  J. 
in  assigning  reasons  for  the  validity  of  the 
instrument,  obserres  that  the  deed  was  of 
specific  goods.  See  also  Wilson  v.  Day, 
2  Burr.  827 ;  Alderson  v.  Temple,  4  Burr. 
2235;  and  see  also  Montague's  B.  L.  yoL  i. 
p.  66 ;  Deacon,  B.  L.  vol.  i.  p.  442. 

(b)  See  note(z);  and  Pulling  v.  Tucker, 
4  B.  &  A.  382. 

(c)  Wilson  V.  Bay,  2  Burr.  827. 

(d)  Alderson  v.  Temple,  4  Burr.  2235. 
Worsely  v.  Bemattos,  Burr.  467.  Bevon 
V.  Watts,  Doug.  86. 

ie)  Thornton  v.  Hargreaves,  7  East,  549. 
/)  Either  a  demand  of  payment  of  a 
debt  dne,  or  a  demand  of  further  security, 
repels  the  presumption  of  voluntary  pre- 
ference. See  Ld.  Eltenborough's  observa- 
tions in  Crosby  v.  Crouch,  11  East.  256. 
And  secrecy  in  tlie  mode  of  delivery  wUl 
not  make  it  fraudulent  where  it  is  not  other- 
wise fraudulent ;  as  where  a  creditor  de- 
mands a  security  for  a  running  debt.  See 
Lord  Ellenborough's  observations.  11  East, 
261. 


ACT   OF   BANKRUPTCY.  143 

under  the  appTebension  that  a  degree  of  force,  cItII  or  criminal,  is  about  to  Prandnlent 
be  applied  (^).  It  is  not  necessary  to  show  that  any  threat  was  used ;  it  is  preference, 
sufficient  if  the  act  be  the  result  of  pressure  and  importunity  on  the  part  of 
the  creditor  (A).  If  urgency  be  used  it  rebuts  the  presumption  of  voluntary 
preference  (t).  A,  having  in  September  discounted  three  bills  for  B,y  after- 
wards suspecting  his  credit,  required  a  security  to  be  put  into  his  hands, 
and  B.  accordingly,  at  diflferent  times  between  November  and  February, 
deposited  books  to  the  amount  of  800  L  with  him,  to  be  sold  by  him  for  his 
own  benefit,  in  case  the  bills  should  not  be  paid  by  the  acceptors;  the 
books  were  chiefly  brought  by  B»  in  a  hackney-coach,  in  the  evening ;  B, 
committed  an  act  of  bankruptcy  in  March,  and  A,  had  then  the  bills 
unpaid  in  his  hands.  Upon  an  action  brought  by  the  assignees,  they  were 
nonsuited  on  the  ground  that  there  was  no  voluntary  preference,  since  the 
bankrupt  parted  with  the  books  upon  the  defendant's  importunity;  and 
although  the  bills  were  not  due,  the  defendant  was  liable  upon  them,  and 
had  a  right  to  a  further  security  (A). 

Wbere  B.  had  property  to  a  large  amount  at  the  Custom-house,  which 
stood  in  his  own  name,  but  which  he  had  purchased  with  A.'b  money,  and 
there  was  evidence  to  show  that  he  had  been  induced  to  transfer  the  whole 
to  A^  under  the  apprehension  that  A,  would  prosecute  him  for  the  forgery 
of  a  bill  which  he  had  deposited  with  il.  as  a  security,  it  was  left  to  the 
jury  to  say  whether  the  transfer  was  voluntary,  or  was  made  under  the 
apprehension  that  a  degree  of  force,  civil  or  criminal,  was  about  to  be 
applied;  and  Lord  Ellenborough  informed  them,  that  every  thing  which 
might  overcome  the  free-will  of  the  party  was  sufficient  to  exclude  a  volun- 
tary preference  (/).  So  payment  to  an  obligee,  who  importunes  for  payment 
before  the  forfeiture  of  the  bond,  is  good  (m). 

Where  a  trader,  in  contemplation  of  bankruptcy,  voluntarily  sent  his 
clerk  to  pay  the  amount,  but  before  the  payment  the  creditor  applied  for 
paymenty  it  was  held  to  be  good  (n).  This  was  on  the  principle  that  the 
preference  intended  was  not  communicated;  but  the  authority  of  this  case 
has  been  questioned  (o). 

Where  the  holder  of  a  bill  promised  the  acceptor,  whom  he  knew  to  be 
insolvent,  that  if  the  bill  was  paid  he  would  effect  a  composition  with  his 
creditors,  the  preference  was  held  to  be  fraudulent  (p). 

ig)  D«  Tagtet  v.  Carroll,  1  Starkie's  C.  (k)  Crotby  v.  Crouch,  2  Camp.  C.  166; 

^;  and  see  Atkint  v.  Seward,  cor.  Hoi-  11  Bast,  226. 

royd,  J.  Winchester    Spring  Ass.   1819,  (Z)  VeTcutety,  Carroll,!  StaikW^C. 

Maiining'a  Index,  2d  edit.  63.    The  bank-  88. 

nipt  stated  that  he  paid  the  money  after  .a  (m)  Hartthom  and  oihert  y.  Slodden, 

threat  of  arrest,  partly  with  a  view  of  re-  4  £sp.  C.  60;  2  B.  &  P.  682.   TJunnpton 

iK-ving  his  father  from  liability ;  it  is  for  v.  Freeman,  1  T.  R.  155.     Thornton  v. 

tiie  jury  to  consider  the  motives  and  in-  Hargreaves,    7    East,   544.      Crotby  y, 

tention  of  the  bankrupt,  in  order  to  ascer-  Crouch,  1 1  East,  256.    Belcher  v.  Jones, 

tain  whether  the  payment  was  in  fact  made  2  M.  &  W.  258. 

in  consequence  of  the  threats.     Cook  v.  (n)  Bayley  v.  Ballard,  1  Camp.  C.  416. 

^ogen  ,7  Bing.  438.    Barman  v.  Fisher,  (o)  Singleton  v.  BtUler,  2  B.  &  P.  283. 

Cowp.  117;  but  see  Bayley  y.  Ballard,  And  see  Coohe  v.  Rogers,  7  Bing,  446. 

1  Camp.  416.  Tlie  real  question  seems  to  be  as  to  the 


See  Smith  v.  Payne,  6  T.  R.  152.  ultimate  motive  of  the  trader ;  whether  he 

(0  Per  Ld.  Ellenborough,  in  Crotby  v.  yielded  to  the  demand,  or  availed  himself 

CrottcA,  2  Camp.  C.  166;  II  East,  256.  of  the  opportunity  offered  to  give  a  frado- 

In  Ilartsham  v.  Slodden,  2  B.  &  P.  582,  lent  preference. 

Ld.  Alvanley  was  of  opinion,  that  if  the  (p)  Singleton  v.  Butler,  3  Esp.  C.  215 ; 

creditor  preased  for  payment,  the  intention  2  B.  &  P.  263.      Smith  v.  Payne,  6  T.  K. 

of  the  bankropt  was  not  material.    See  152. 
BeteAer  t.  PrUtU  10  Bmg.  407. 
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Continu- 

«neeof 

posBesfiion. 


Proof  of 
privity  to  a 
fraudulent 
deed* 


Where  a  trader  purchased  goods  on  the  8th  of  October,  for  the  purpose  of 
exportation,  but  finding  that  he  must  stop  payment,  and  that  he  could  not 
export  them,  returned  them  on  the  16th  of  October  to  B,,  the  vendor,  and 
stopt  payment  on  the  17th ;  and  his  creditors  refusing  him  time,  he  became 
a  bankrupt  on  the  2d  of  November :  it  was  held  that  the  jury  were  warranted 
in  finding  that  the  delivery  of  the  goods  to  B,  was  not  in  contemplation  of 
bankruptcy  (q). 

Where  a  creditor  obtained  a  preference  not  fraudulent,  with  a  view  to  an 
intended  composition  with  creditors,  but  without  any  view  to  a  bankruptcy, 
and  the  composition  never  took  place,  but  the  trader  afterwards  became 
bankrupt,  it  was  held  that  the  creditor  was  entitled  to  retain  his  securities  (r). 

Where  a  sale  has  been  completed  by  the  actual  delivery  of  goods  to  a 
trader,  before  payment,  he  cannot  give  the  vendor  a  preference  by  rescinding 
the  contract  and  returning  the  goods  («).  But  where  goods  in  transitu  are 
given  up  by  the  trader,  it  is  a  question  for  the  jury  whether  they  were  given 
up  bonAfide,  and  without  any  motive  of  undue  and  voluntary  preference, 
although  the  trader  was  on  the  verge  of  bankruptcy  (t). 

Goods  were  sent  to  a  trader  in  February,  with  an  option,  according  to  the 
course  of  trade,  of  returning  them;  he  having  done  no  act  to  determine  his 
option,  on  the  4th  and  5th  of  March  returned  the  goods,  requesting  a  written 
approbation  of  this  act,  being  then  insolvent ;  such  approbation  was  not 
given  till  after  the  bankruptcy,  and  it  was  held  that  the  property  passed  to 
the  assignees  (u). 

The  fact  that  the  property  conveyed  remained  after  the  transfer  in  the 
possession  of  the  trader,  is  strong,  and  being  unanswered,  is  conclusive  evi- 
dence of  fraud  (x).  For  the  trader  thereby  obtains  false  credit  to  the  decep- 
tion or  prejudice  of  his  creditors  (y).  But  this  fact  is  not  conclusive  evidence 
of  fraud ;  it  may  be  explained  by  circumstances  (z)  which  show  that  such 
possession  was  given  as  the  nature  of  the  case  will  admit  of. 

The  engineer  of  a  canal  company  borrowed  money  from  the  company,  in 
order  to  pay  his  creditors,  and  executed  a  bill  of  sale  of  timber,  and  other 
articles  of  his  property,  deposited  on  the  premises  of  the  company,  (which 
he  had  bought  with  money  advanced  by  them,)  and  delivered  them  to  the 
company  by  the  delivery  of  a  copper  halfpenny ;  and  the  Court  held  that 
since  such  possession  had  been  delivered  to  the  company  at  the  time  of  exe- 
cuting the  deed,  as  the  case  admitted  of,  the  deed  was  not  fraudulent  (a). 

In  general,  one  privy  to  a  fraudulent  deed,  cannot  set  it  up  as  an  act  of 
bankruptcy  (b) ;  and  it  would  be  a  fatal  objection  to  show  that  the  petitioning 


(ff)  Fidgeon  v.  Sharp^  1  Marsh.  196. 
And  see  Moors  v.  Sarikrop^  1  B.  &  C.  & 

(r)  Wheslwright  v.  Jaeluon^  6  Taunt. 
109. 

(«)  Barnes  v.  FreOandy  6  T.  R.  80. 
See  HaswsU  v.  Hunt,  5  T.  A.  321 ;  Neats 
V.  Bail,  8  East,  117. 

(0  JDizon  V.  Baldwin,  5  East,  175. 

(u)  Neate  v.  BaU,  2  East,  117 ;  inflra, 
111,  note  (y). 

(x)  A  conveyance  of  goods  without  deed 
is  fraudulent,  unless  possession  be  given; 
If  it  be  by  deed,  it  Is  fraudulent,  and  an  act 
of  bankruptcy.  Per  Ld.  Kenyon,  C.  J.  in 
MmUcn  v.  Moore,  7  T.  R.  71. 

(y)  Mamton  v.  Moore,  7  T.  R.  67. 
WorseUy  v.  Bemattot,  1  Burr.  467.  A 
trader  being  in  distressed  circumstances, 


assigns  aU  his  estate  to  a  creditor  as  a 
security  for  an  unliquidated  sum,  without 
delivering  any  kind  of  possession,  except 
by  giving  a  letter  of  attorney  to  his  own 
clerk  to  collect  debts.  Hie  assignment 
was  held  to  be  fraudulent,  on  the  ground 
of  undue  preference,  and  beisanse  there  had 
been  no  alteration  of  possession.  Wilson 
V.  Bay.  2  Burr.  827. 
(z)  Per  Ld.  Mansfield,  1  Burr.  484. 

(a)  Manton  v.  Moore,  7  T.  R.  67  ;  and 
see  below,  RspurBn  Ownbrsrip. 

(b)  Jackson  v.  Inoin,  2  Camp.  49. 
Bastard  v.  Baron,  2  T.  R.  .594,  n.  Tap- 
penden  v.  Burgess,  4  East,  280.  Tope  v. 
HoeHn,  7  B.  A:  C.  101.  Barbs  v.  Qooeh, 
Holt's  C.  13. 
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creditor  vas  a  party,  or  privy  to  the  fraudulent  deed ;  but  if  he  was  not 
privy,  it  is  no  objection  that  the  co-plaintiffs  being  co-assignees  with  him, 
were  privy  (c);  and  it  is  no  objection  that  the  petitioning  creditor  was  party 
to  a  deed  of  trust,  by  which  the  bankrupt  assigned  certain  property  for  the 
benefit  of  his  creditors,  in  consideration  of  which  they  released  their  debts, 
it  having  been  afterwards  discovered  by  the  petitioning  creditor  that  the 
bankmpt  had  previously  committed  a  secret  act  of  bankruptcy  (d). 

Or  having  been  arrested  or  committed  to  prison  for  debt,  &c.  (e)  shall  on  Lying  in 
such  arrest,  or  on  any  detention  for  debt,  lie  in  prison  for  twenty-one  pnioD,  &e. 
days,  &c. 

To  establish  an  act  of  bankruptcy  by  lying  in  prison  (/),  it  must  be  shown 
that  the  trader  lay  in  prison  twenty-one  days  before  the  issuing  the  commission; 
i  subsequent  lying  in  prison  will  not  give  effect  to  a  previous  commission  (g). 

It  was  held  under  the  stat.  21  J.  1,  c.  1,  that  a  commission  issued  fifty-six 
days  mchmvdy  after  the  arrest  was  good  (A). . 

A  trader  being  arrested  on  the  4th,  was  at  large  till  the  8th,  when  he  re- 
torned  into  custody  \  on  the  10th  he  was  removed  by  haheas  corpus  into  the 
King^s  Bench,  where  he  remained  more  than  two  months ;  and  it  was  held 
that  the  act  of  bankruptcy  related  to  the  8th  (i),  since  there  must  be  a  con^ 
tinuous  imprisonTnent  of  two  lunar  months. 

A  trader  being  arrested  put  in  bail,  and  afterwards  surrendered  in  discharge 
of  his  bail ;  it  was  held  that  the  imprisonment  was  to  be  computed  from  the 
surrender,  and  not  from  the  arrest  (A).  But  where  a  trader  was  sick  at  the 
time  of  the  arrest,  and  could  not  be  removed,  but  continued  in  the  custody 
of  a  follower,  the  imprisonment  was  reckoned  from  the  arrest  (/);  so  where 
he  has  had  the  benefit  of  the  rules  during  the  period  (m) ;  and  so  it  was 
where  mere  formal  bail  were  put  in  before  a  Judge,  to  get  the  trader  turned 
over  to  the  prison  of  the  court,  upon  which  he  was  surrendered,  and  sent 
there,  for  there  was  an  entire  continuous  imprisonment  from  the  tiine  of  the 
arrest  (n). 

A  commission  issuing  before  the  time  has  expired  cannot  be  supported, 
hut  it  is  otherwise  as  to  a  commission  which  issues  after  the  docket  is 
struck  (o). 

Or  having  been  arrested,  shall  escape,  Sfc.  Escape. 

A  prisoner  having  been  arrested  in  Kent,  and  brought  up  by  habeas  carptts 
to  be  bailed,  was  permitted  by  the  sheriff  to  call  at  a  house  in  London,  and 
it  was  held  that  the  passing  through  another  county,  by  the  permission  of 
the  sheriff,  did  not  amount  to  an  act  of  bankruptcy  (p). 

The  arrest  or  detention  for  debt  in  these  cases  should  be  proved  by  an 


(c)  Tappenden  v.  Burgess,  4  East,  230. 
Dvttcn  v.  Morrison,  14  Yes.  193. 

(i)  Boe  V.  Anderson,  1  Starkie's  C.  262. 

<e)  A  penalty  due  to  the  Grown  for 
tmnggUngis  within  this  statute.  Cobb 
r.  Symonds,  5  B.  &  A.  610. 

(/)  Shtpra» 

ig)  Moses  V.  Nevoman,  6  Bing.  556. 
S(«  HiggiM  v.  M'Adam,  3  Y.  &  J.  1.  The 
trading  must  be  before  the  imprisonment. 
Ex  parte  Lynch,  1  Mont.  &  Bl.  453. 
(ilamn^gUm  v.  Baiolxns,  3  East,  407 ;  4 
E»p.  221.    Gordm  y,  WUkxnson,  8  T.  R. 

TOU  II. 


507.    Bnt  see  2  Show.  512 ;  14  Yes.  80. 83. 
Wydoum^s  Case,  Ibid. 

{h)  3  East,  407.  See  Com.  Dig.  tit. 
TbmpsJ    Laeon  v.  Hooper,  6  T.  R.  224. 

(»)  Barnard  ▼.  Palmer,  1  Camp.  509. 

(ft)  Tribe  v.  Webber,  WiUes,  464 ;  1 
Burr.  438. 

(l)  Stevens  v.  Jackson,  4  Camp.  164. 

(m)  Soames  v.  Watts,  1  C.  &  P.  400. 

(n)  Bote  v.  Oreen,  1  Burr.  437. 

(o)  Gordon  v.  Wilkinson,  8  T.  R.  507. 
Ex  parte  X>t{fresne,  1  Y.  &  B.  51. 

(p)  Boss  V.  Oreen,  Burr.  437. 
L 
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BANKRUPTCY  :    PROOFS   IM   ACTIONS   BY   ASSIGNEES. 


Petitioning 

creditor'* 

debt 


examined  copy  of  the  writ  (if  returned),  and  return  of  eepi  carpus,  the 
warrant,  and  arrest,  or  hy  the  habeas  corpus  and  commitment  {q) ;  and  the 
feet  of  lying  in  prison  twenty-one  days,  may  be  proved  either  by  any  person 
acquainted  with  the  fact,  or  by  the  books  of  the  prison  (r). 

The  act  of  bankruptcy  has  relation  to  the  time  of  the  arrest  or  going  to 
prison  (I),  and  the  property  rests  in  the  assignees  from  that  time. 

By  the  Insolvent  Act,  7  G.  4,  c.  57,  the  filing  a  petition  to  take  the  benefit 
of  the  Insolvent  Act  is,  in  some  cases,  an  act  of  bankruptcy,  provided  the 
^arty  he  declared  bankrupt  before  the  time  advertised  in  the  Gazette  for 
hearing  the  petition,  or  within  two  calendar  months  from  the  filing  of  it 
An  office  copy  of  the  petition  is  made  evidence  of  the  act.  The  filing  is  not 
complete  till  it  reaches  its  destination  in  the  proper  office  {t). 

In  order  to  establish  an  act  of  bankruptcy  against  a  Member  of  Parlia- 
ment, for  not  paying  or  securing  his  creditor  a  debt  of  100 Z.,  after  the  suing 
out  the  writ  of  summons,  &c.,  under  the'stat  4  G.  4,  c.  33,  it  is  not  abso- 
lutely necessary  that  such  creditor  should  be  called  (u). 

The  assignees  may  rely  on  any  act  of  bankruptcy  previous  to  the  issuing 
of  the  commission,  and  are  not  limited  to  that  on  which  the  commission 
was  founded  (x).' 

Where  the  flheriff  took  possession  under  an  execution,  and  afterwards  on 
the  same  day  the  bankrupt  surrendered,  it  was  held  that  the  assignees  were 
not  entitled  to  recover  against  the  execution  creditor  (y).  The  property 
Tests  in  the*  assignees  by  relation  only  from  the  moment  of  the  surrender  or 
arrest  («). 

Fourthly,  It  is  necessary  to  prove  that  the  petitioning  creditor's  debt  (a) 


{q)  Salts  V.  Thomas,  3  B.  A:  P.  IBS. 
The  prison  books  are  not  evidence  of  the 
cause  of  commitment 

(r)  Salts  V.  Thomas,  3  B.  &  P.  188. 

(«)  King  v.  Lsiih,  2  T.  R.  141.  And 
see  the  provision  of  tiie  stat  6  G.  4,  c.  16, 
sfspttL,  130. 

{t\  Oarliek  v.  Songster,  9  Bing.  46. 

(u)  Burton  v.  Green,  3  Car.  &  P.  C. 
306. 

{x)  Reed  v.  James,  1  Starkie's  C.  134. 
Hopper  V.  Richmond,  Ibid.  507. 

(y)  Thomas  v.  Detanges,2  B.  k.  A.  686. 
See  also  Sadlsrr.  Leigh,  4  Camp.  197. 
And  see  tit  Timb  ',  and  the  stat  6  G.  4, 
c.  16,  8. 108. 

{z)  Ibid.  And  Gordon  v.  WiXHnson,  8 
T.  R.  607.    King  v.  Leith,  2  T.  R.  141. 

(a)  By  the  stat.  6  G.  4,  c.  16,  s.  16,  no 
commission  sliall  be  issued  unless  the 
single  debt  of  such  creditor,  or  of  two  or 
more  persons  being  partners,  petitioning 
for  the  same,  shall  amount  to  100 1,  or  up- 
wards, or  unless  the  debt  of  two  creditors 
so  petitioning  shall  amount  to  160  L,  ice,  or 
unless  the  debt  of  three  or  more  creditors 
so  petitioning  shall  amount  to  200  L,  kc. 
And  that  every  person  who  has  given 
credit  to  any  trader  upon  valuable  conside- 
ration for  any  sum  payable  at  a  certain 
time,  which  time  shall  not  have  arrived 
when  such  trader  committed  an  act  of 
bankruptcy,  may  so  petition  or  join  in 


petitioning  as  aforesaid,  whether  he  shall 
have  any  security  in  writing  or  otherwise 
for  such  sum  or  not  A  commission  on 
the  petition  of  ^buir  cr^diiborB  is  good, 
although  it  does  not  appear  on  the  face 
of  the  affidavit  that  the  debts  amounted 
to  2001;  piW  bein^  given  at  the 
trial  that  they  amounted  to  that  sum. 
HiU  V.  Heale,  2  N.  R.  196.  100  Z.  m 
notes  bought  at  10  #.  each  is  sufficient  JSx 
parte  lee,  IP.  W.  782.  The  7  Geo.  4, 
c.  46,  s.  9,  and  1  Sc2  Yict  c.  96,  are  to  be 
taken  together ;  and  held  that  the  public 
officer  thereby  authorized  to  sue  any  mem- 
ber of  a  joint-stock  banking  company  may 
sue  out  a  Jiat  in  bankruptcy  against  such 
member.  Hall,  ex  parte,  3  Deac.  (b.  c.) 
406.  Ilie  d^bt  must  be  a  legal  one — a 
promissory  note  made  in  violation  of  a 
statute  cannot  be  proved,  and  consequently 
cannot  form  a  good  petitioning  creditor's 
debt,  jS^  parte  Randleton,  Mo.  &  M.  86. 
See  further  as  to  the  petitioning  cre- 
ditor's debt,  Ex  parte  Buck,  4  B.  &  C. 
880;  Bleasby  v.  Crosslin,  8  Sing.  434; 
Flack  V.  Jones,  4  Bing.  20 ;  Shaw  v. 
Hervey,  1  M.  &  M.  626.  S^t.  8  provides 
that  payment  to  the  petitioning  creditor 
after  the  docket  struck  shall  be  an  act  of 
bankruptcy.  See  Rose  v.  Maine,  1  Bing. 
N.  C.  367.  JSx  parte  Vernon,  2  Cox,  61. 
JBxparte  Paxton,  16  Tes.  463. 
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existed  at  the  time  of  the  act  of  bankruptcy  (6),  and  also  that  it  existed  Petitioniog^ 

whilst  the  party  was  a  trader  (c).  creditor'* 

^      "^  ^  '  debt. 


(b)  Mou  T. SfnUhy  1  Gamii.  480;  46 
0.  3,  c  135;  14  Yes.  80-3.  /iSiA  yfhe^ 
the  proceedings  uiider  the  commission 
merely  sho%^  that'the  debt  existed  ai  t^e 
date  of  the  poQifiiasioR,  and  not  that  it  er-* 
isted  at  the  time  of  the  a«^  o^  ba^mptcyy 
it  was  held  to  be  in^ufiicieht  {CtaAe  v. 
AHmn,  ]  Starkie's  €.  468 ;  14  East,  197; 
tJi/ra,  149).  In  Wright  t.  hahwmy  ^^L 
ic  W.  739,  it  was  held  that  an  I.  O.  U. 
betriog  date  before  the  bankruptcy  was  in-. 
fBffident  without  proof  that  it  was  in  ex- 
istence before  the  bankniptcy.  Setthe-obh 
serratioofiof  Lord  Abinger  and  Alderson,B 
OD  this  case,  in  Ooodiitle  v.  Milbum,  lb. 
m,  860.  Bat  it  the  note  be  proved  «b  be 
ifl  existence  before  the  docket  struck,  the 
&te  previous  to*  the  bankruptcy  is  avi- 
ience  of  its  previous  existence.  OUbard 
T.  BeUutne,  M:  &  M.  486.  And  its  ton^ 
tinned  existence  up  to  the  time  of  ^^  act 
wiD  be  presumed.  Jackion  v.  Irunnt  2  ^ 
Camp.  50 ;  unless  ofher  transactions  have ' 
intervened.  Greily  v.  Pric^,  8  C.  &  P.  * 
48.  Such  previons  existence  may  ,be  evi* 
deaced  by  circumstances ;  as  if  it  can  be 
iiiowB  that  aboitt  the  date  of  the  bill, 
goods  were  sold  of  corresponding  amount. 
Count  w.  Barrif,  M.  &  M.  141.  As  ta 
tbe  effect  of  an  act  of  bankruptcy  pripr  to 
the  petitioning  creditor's  debt,  vide  ir^fra, 

(e.)  Dmee  v.  Uoldswarth,  Peake,  S.  (X 
64 ;  Meggiftt  v.  MilU,  12  Mod.  157 ;  1 
U.  Ra>in.  286;  1  Montague's  B.L.33. 
Butcher  v.  EastOp  Doug.  282;  Heanne^ 
T.  Birch,  3  Camp.  234.  Where  the  party 
before  be  became  a  tipader  became  indebted 
to  the  petitioning  creditor  in  a  sum.ex* 
ce^ng  100  /.,  and  afterwards  became  » 
trader,  but  ceased  to  be  such  at  the  timet 
of  committing  an  act  of  tmnkruptcy,  it  was 
held,  that  the  commission  might  be  sup- 
ported upon  such  debt  and  act  of  bank-< 
niptcy.  BaUiev.  Grant,  9  Bfaig.  121. 
Where  there  existed  at  the  time  af  the  act 
<>f  bankruptcy  a  sufficient  debt  on  which 
a  commission  might  liave  issued,  and  also 
at  the  time  of  its  issuing,  and  the  balance 
throDgbout  continning  sufficient  for  that 
pDrpose,  it  is  not  material  that  payments 
^  in  the  interim  been  made  more  than 
^cient  to  discharge  the  .balance  due  at 
the  time  of  the  act  of  bankruptcy,  ^Aat0 
^.  Harvey,  1  M.  &  M.  5!^a  Taxed 
costs  upon  a  judgment,  as '  in  case  of  non- 
s^t,  being  only  recoverable  by  attachment, 
do  not  constitute  a  sufficient  petitiohing 
creditor's  debt.  Ex  parte  Stevenson,  1 
H.  k  H.  262.  Where  the  petitioning  cre- 
ditor had  sworn  to  a  debt  for  fnon^  ad- 
v^inced,  it  being  only  part  of  the  amount 
of  pnrchase  money  of  premises  ^hich  were 
sQrrendered  to  him  by  way  of  mortgage, 
he)d,  that  it  being  only  an  equitable  debt. 
It  would  not  support  a  commission.  Ex 
parte  Hawthorne,  1  Moat  132.     Notcj* 


of  the  bankrupts  given  for  a  pre-existing 
debt^  payable  at  S.  on  demand,  are  a  suffi- 
cient debt  to  support  the  commission, 
althdugh  no  demand  has  been  previously 
made  at  ^.  6  M.  &  8.  885.  A  trader 
by  deed  conveyed  all  ibis  personal  estate  to 
four  persons,  ip  trust  to  pay  and  discharge 
his  debts,  &c.,  bontalning  a  proviso  thai 
the  sa<4»  parties,  trustees  and  creditors, 
should,  on  or  before  ■  next,  make 

such,  proof  (of  debts)  if  required,  and  ex- 
ectite  these  presents,  with  a  covenant  not 
to  soe,  opemting  as  a  release  by  the  cre- 
ditors signing  it;  two  only  of  the  said 
trustees  executed  the  deed,  and  not  tlie 
others ;  held,  that  the  effect  of  the  words 
of  such  proviso  was  not  to  avoid  the  deed 
if  the  parties  therein  named  should  not 
execute  it,  but  merely  to  take  away  from 
such  parties  the  right  to  recover  a  divi- 
dend ;  the.  debt  therefore  of  a  party  ex- 
ecuting it  was  extingulshedy  and  would 
not  constitute  a  petitioning  creditor's  debt 
to  found  a  commission.  Small  v.  ilfar- 
wootL  9  B.  &  C.  30&4  Where  the  debt 
was  for  money  lent  on  a  mortgage,  pay^* 
able  after  six  months'  notice,  but  not  to 
expire  before  a  day  stated,  it  was  held 
mffident  to  support  a  commission  sued 
out  before  that  day.  HUl  v.  Harris,  1 
M.  k,  M.  448.  Partners,  npon  being 
appointed  treasurers  to  a  company,  exe- 
cuted a  johit  and  several  bond,  condi- 
tlbned  amongst  other  things,  when  there- 
unto required,  to  pay  over  balances,  &c. ; 
held,  that  upon  their  bankruptcy  before 
any  request  made  to  pay,  &e.,  it  was  not 
a  sufficient  breach  to  constitute  an  exist- 
ing dabty  proveable  against  their  separate 
estates.  Ex  parte.  Lancaster  Can,  Co,, 
L  Mont  27.  Held  atoo^  that  it  could  not 
be  considered  a  contingent  debt,  within  the 
6  Geo.  4,  c.  16,  s.  56,  to  give  a  right  of 
proof,  under  which  there  must  be  an  actual 
debt  dependent  on  a  contingency.  lb, 
Three.parties  Jointly  indebted,  covenanted 
jointly  and  severally  on  demand  to  pay ; 
Bind  the  deed  also  contained  a  stipulation 
that  any  debt  existing  previons  to  such  de- 
mand should  remain  a  debt,  in  like  manner 
as  if  no  covenant  had  been  entered  into,  it 
being  intended  only  as  an  additional  secu- 
rity ;  held,  that  until  actual  demand  the 
debt  remained  Joint  only,  and  was  proveable 
against  the  joint  estate  only,  and  not 
against  the  separate  estates.  Mx  parte 
Fairlie,  I  Mont.  17.  Upon  a  petition  on 
a  bill  of  exchange  accepted  by  the  defen- 
dant, which,  after  examination  by  the 
commissioners,  has  been  lost,  such  loss 
may  be  proved  in  an  action  by  the  as- 
signees on  notice  to  dispute  the  debt ;  for 
though  the  legal  remedy  may  be  gone,  the 
debt  remains.  Pooley  v.  Millard,  1  Cr. 
&  J.  411 ;  1  Tyr.  331.  Where  the  act  of 
bankruptcy  consists  of  lying  in  prison,  the 
l2 
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The  debt  is  insufficient  if  one  of  the  petitioning  creditors  be  an  infant  (d); 
but  the  husband  alone  may  sue  out  a  commission  on  a  promissory  note  to 
the  wife  before  coverture  (e).  A  debt  due  from  a  partnership  will  support 
a  separate  commission  (f)  ;  but  where  a  debt  is  due  to  a  partnership,  all 
must  concur  in  the  petition  (g).  Where,  in  the  case  of  a  partnership,  an 
account  has  been  rendered  and  a  balance  struck,  it  will  support  a  commis- 
sion (A).  An  executor  may  sue  out  a  commission  before  probate,  provided 
he  obtain  probate  previous  to  the  adjudication  (t) ;  though  the  probate  be 
not  properly  stamped  till  after  the  adjudication  (A).  A  debt  due  to  an 
attorney  for  costs  is  sufficient,  although  he  has  not  delivered  a  bill  accord- 
ing to  the  statute  (l). 

The  late  statute  provides  that  a  debt  shall  be  sufficient  to  support  a  com- 
mission, although  the  time  of  credit  had  not  elapsed  at  the  time  of  the  act 
of  bankruptcy  (m). 

A  creditor  who  receives  a  sum  of  money  after  notice  of  the  act  of  bank- 
ruptcy, sufficient,  if  taken  in  payment,  to  reduce  his  debt  below  the  sum  of 
100 ^,  may  still  sue  out  a  commission  (n) ;  and  it  is  no  objection  that  the 
debt  has  since  merged  in  a  security  of  a  higher  nature  (o),  or  that  the 
debtor  has  become  insolvent,  and  included  the  debt  in  his  schedule  (p). 
But  where  a  bankrupt  contracts  a  further  debt,  after  he  leaves  off  trade, 
and  pays  money  without  directing  the  application,  the  payment  will  be  set 
against  the  old  debt,  and  consequently  if  it  reduce  the  old  debt  to  less  than 
1002.  it  will  not  support  a  commission  (^).    A  creditor  who  has  taken  in 


trading  must  be  before  the  imprisonment. 
Ex  parte  Lynchf  1  Mont.  &  B.  458 ;  6 
M.  &  S.  295;  Higgin  v.  Macadamy  3  Y.  & 
J.  1. 

{d)  Ex  parte  Morton^  Buck.  42. 

{e)  Ex  parte  Barber ,  1  O.  &  J.  1. 
JSTNettage  v.  HolUnvay,  1  B.  &  A.  318. 

(/)  Ex  parte  Crisp,  1  Atk.  134, 

(g)  Buchland  v.  Newsam,  1  Taunt. 
477. 

(h)  Ex  parte  Nosey,  1  Mont  Sc  A. 
46. 

(i)  Ex  parte  Puddy,  Buck.  235 ;  3 
Madd.  241. 

(k)  Bogers  v.  James,  7  Taunt.  147. 

(/)  Ex  parte  Sutton,  11  Yes.  104.  Ex 
^ptarte  Howell,  I  Rose,  112.  * 

(m)  Stat  6  G.  4,  c.  16,  s.  supra,  note 
(a).  A  bill  of  exchange  or  promissory 
note  operates  as  a  debt  from  the  date,  and 
therefore  an  indorsee  may  petition  on  a  bill 
or  note  eUUedhefore  the  act  of  bankruptcy, 
though  not  due  till  after.  Bmgley  v. 
Maddison,  1  Co.  B.  L.  20.  Glaister  v. 
Hewer,  7  T.  R  498.  Brett  v.  Leoett,  13 
East,  213.  Ex  parte  TJumas,  1  Atk.  73. 
Macarty  v.  Barrow,  2  Str.  949;  Eden, 
47 ;  2  Wils.  135.  But  it  must  appear 
tbat  the  indorsement  to  the  petitioner  was 
previous  to  the  commission.  Boser.  Bow- 
croft,  4  Camp.  245.  Ex  parte  Bolter, 
1  Mont  &  B.  412.  And  where  a  bill  was 
drawn  by  the  bankrupt  in  favour  of  a 
creditor,  and  he  became  bankrupt  before 
tlie  bill  became  due  or  was  presented,  it 
was  held  to  be  a  good  debt,  although  tfter 
the  suing  out  of  the  commission  the  amount 


was  paid  by  the  acceptor.  Ex  parte  Dou' 
that,  4  B.  dc  A.  67.  See  Macarty  v.  Bar- 
row, Str.  949.  Chilton  v.  W{ffin,  8  Wils. 
17.  Starey  v.  Bams,  7  East,  435. 
Abraham  v.  Oeorge,  11  Price,  423. 
Where  the  bUl  drawn  by  the  bankrupt  has 
become  due  before  the  bankruptcy,  proof 
must  be  given  of  presentment  and  notice 
of  dishonour.  Cooper  y.  Machin,  1  Bing. 
426.  If  two  ezclumge  acceptances,  and 
one  before  the  bUls  become  due  commits 
an  act  of  bankruptcy,  the  other  cannot  sue 
out  a  commission.  Sarratt  v.  Austin,  4 
Taunt  200 ;  and  see  Bleasby  v.  Crossley, 
3  Bing.  438.  Neither  can  the  acceptor  of 
a  bill  for  the  accommodation  of  the  bank- 
rupt who  does  not  pay  it  till  after  the 
bankruptcy,  for  till  payment  he  is  a  mere 
surety.  Ex  parte  Holding,  1 G.  &  J.  97. 
Interest,  where  it  is  not  expressed  in  the 
body  of  the  bill,  cannot  be  added  to  make 
up  the  amount.  Ex  parte  Burgess,  2 
Moore,  745 ;  Cameron  v.  Smith,  2  B. 
&  A.  305 ;  and  see  Brett  v.  Levett,  13 
East,  213. 

(n)  Mann  v.  Shepherd,  6  T.  R,  79. 
Buck.  283. 

(o)  Ambrose  v.  Clendon,  Ca.T.  H.  267 ; 
2  Str.  1042.  Or  that  the  creditor  has  ob- 
tained judgment  for  it  Bryant  v.  Withers, 
2  M.  &  S.  123. 

(p)  Jellis  V.  Mountford,  4  B.  &  A. 
256;  Ex  parte  Shuttleworth,  2  G.  &  J. 
68. 

(q)  Meggott  v.  MUU,  Ld.  Raym.  286 ; 
Comb.  463. 
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part  pajment  the  bill  of  the  trader  on  a  drawee,  who  had  no  effects  of  the  Petitioning 
trader's  in  his  hands,  may  petition  although  he  gave  no  notice  of  the  dis-  5*^*!^^^*^'* 
honour  of  the  bill  (r).  A  judgment-creditor  who  has  taken  his  debtor  in 
execution  cannot  afterwards  sue  out  a  commission  of  bankrupt  (s)  on  the 
same  debt  Damages  for  breach  of  promise  of  marriage,  the  verdict  being 
before,  but  the  judgment  after  an  act  of  bankruptcy,  will  not  support  a 
commission  (t). 

It  has  been  decided,  that  a  debt  barred  by  the  Statute  of  Limitations  is 
insufficient  (u),  even  though  it  has  been  kept  alive  by  the  suing  out  of  pro- 
fess, and  entering  of  continuances  (x), 

A  warrant  of  attorney  given  as  a  security  against  running  acceptances  is 
idebUum  in  priBsenti^  which  will  support  a  commission  (y). 

The  evidence  to  prove  the  debt  is  the  same  as  if  the  action  had  been 
brought  against  the  bankrupt  (z).  Therefore  an  admission  of  the  debt  by 
the  bankrupt  before  his  bankruptcy  is  evidence  (a).  So  are  entries  in  the 
bankrupt's  books (^^),  or  declarations  of  the  bankrupt  before  the  bankruptcy ; 
declarations  by  the  bankrupt  as  to  the  debt,  made  after  the  act  of  bank- 
niptcy,  but  before  the  commission,  have  been  received  in  evidence  (c).  But 
it  has  since  been  decided,  after  a  consideration  of  all  the  authorities,  that 
an  admission  made  by  the  bankrupt  after  an  act  of  bankruptcy,  though 
l^fore  the  commission,  is  not  admissible  to  establish  the  petitioning  credi- 
tors debt  {d).  An  acknowledgment  by  a  trader  of  a  debt  by  bond  does  not 
supersede  the  necessity  of  proving  it  by  the  attesting  witness  (e). 

The  date  upon  a  promissory  note  is  not  even  primAJade  evidence  to  show 
that  it  had  existence  prior  to  the  act  of  bankruptcy  (/).  If  the  creditor 
petition  as  the  indorsee  of  a  bill,  the  time  of  indorsement  must  be 
proved  {g.) 

Proof  that  the  bankrupt  and  petitioning  creditor  attended  before  the  com- 
missioners, and  discussed  the  amount  of  the  debt,  and  that  the  commissioners 


(r)  BiekerdiAe  v.  BoUman,  1  T.  R. 

405. 

{»)  Cohen  V.   Cunningham.  8  T.  R. 

125. 

(0  Ex  parte  Charles,  14  East,  107. 

(«)  Qregcry  v.  Hurrilly  Eden's  B.  L. 
«{.  2d  edit  5  B.  &  C.  341 ;  1  Biog.  24 ; 
««ersing  the  judgment  of  the  Conrt  of  C. 
^  3  B.  &  B.  212.  Bat  note  that  the  writs 
*^n%  not  returned,  nor  were  the  continn- 
>acM  entered  until  after  the  issuing  the 
^^mission.  See  Taylor  v.  HipkinSf  5 
S  &  A.  489.  Ex  parte  Roffey,  2  Rose, 
^j.  Where  the  debt  arose  on  a  joint 
r>ote  made  in  1825,  with  a  party  who,  in 
i635,  executed  an  assignment  for  the 
i>a«fit  of  his  creditors,  onder  which  a 
diyidend  was  afterwards  received  in  re- 
spect of  the  note  and  interest;  held,  that 
soch  piiyment  by  a  co-contractor  did  not 
r«Tive  the  debt  against  the  bankrupt  so  as 
to  make  it  provcable.  Woodward  ex 
P^rte^  3  Mont.  k.  Ayr.  609 :  and  3  Deac. 
^  AW;  Jackson  v.  Fairbanky  2  H.  BU 

m. 

(•r)  See  the  last  note. 
(y)  Miles  v.  Bawluns,  4  Esp.  C.  194. 
(r)  B.  N.  p.  37.      Abbott  v.   Pluntbe, 
I>"ng.  216.  Koopes  v.  Chapman,  Peake,  10. 


(a)  Brett  V,  Levett,  13  East,  213;  2 
H.  B.  270,  Dowton  v.  Cross,  1  Esp.  C. 
168.  Hoare  v.  Coryton,  4  Taunt  560. 
Rohson  V.  Kemp,  4  Esp.  C.  234. 

(6)  Jackson  T.  Irwin,  2  Camp.  50. 
Watts  V.  Thorpe,  I  Camp.  376. 

(c)  Brett  V.  Levett,  13  Bast,  213, 
where  the  declaration  of  a  bankrupt  made 
after  the  act  of  bankruptcy,  but  before  the 
commission,  was  adndtted,  in  order  to 
supply  proof  of  notice  to  him  of  the  dis- 
honour of  the  bill  of  exchange ;  and  see 
Dowton  T.  Cross,  1  Esp.  C.  168.  But 
see  WatU  v.  Thorpe,  1  Camp.  376 ;  2 
Camp.  40 ;  Hoare  v.  Coryton,  4  Taunt. 
560 ;  Robsan  v.  Kemp,  4  Esp.  C.  233. 

(d)  Smallcombe  v.  Burges,  13  Price, 
136 ;  Sanderson  v.  Lftforest,  1  C.  &  P.  46. 

(e)  Abbott  V.  Plumbe,  Dong.  216. 

{/)  The  contnupy  was  held  in  Taylor  v. 
Kinloch,  1  Starkie's  C.  175,  upon  a  mis- 
taken report  of  a  case  (cited  from  me- 
mory) which  had  been  tried  on  the  nor- 
thern circuit,  "nils  case  was  mentioned 
by  Bayley,  J. ;  and  it  appears  that  further 
evidence  was  held  to  be  necessary  to  prove 
the  existence  previous  to  the  bankruptcy. 

(g)  Rose  v.  Rowcroft,  2  Camp.  245. 
L  3 
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Supcned- 
ing  evi- 
dence. 


struck  off  items  objected  to,  and  struck  ^  liialance  ia  favour  of  the  petition- 
ing creditor,  is  presumptive  evidence,  from  the  conduct  and  demeanor  of 
the  bankrupt  (the  plaintiff  in  the  action),  of  abalajice  to  that  amount;  but 
it  is  not  evidence  in  the  nature  of  an  adjudication!  or  award  (A).  Where  the, 
creditor  petitions  as  the  assignee  of  a  bankrupt,  it  is  necessary  to  prove  all 
the  steps  of  the  former  bankruptcy  ^t).  3ut  parties  to  the  recprd  may  prove 
title  as  assignees,  by  means  of  depositions  under  the  statute,  although  they 
be  not  described  as  such  on  the  reeord(A).  •  • 

Where  a  new  petitioning  credjtpr's  debt  has  been  substituted,  under  the 
statute  6  Geo.  4,  c.  10,  s.  18,  it  is  sufficient  to  prove  the  petition  to  the  Chan- 
cellor for  the  substitution,  the  Chancellor's  order  referring  the  sufficiency  of 
the  debt  to  the  commissioner,  and  the  finding  of  the  eonunissioner  thereon  f 
it  is  not'  neclbssary  to  produce  the  Chancellor's  order  confirming  such 

finding  (0* 

By  ihe  statute  2  &  3  Will.  4,  c.  114,  provision  is  made  as  to  proof  of 
the  ingredients  of  bankruptcy  in  case  of  the  death  of  any  witness. 

Where  a  defendsint,  whether  the  bankrupt  himself,  or  any  other. person, 
has  done  any  act' by  which  he  acknowledges  the  bankruptcy,  the  proof  of 
that  act,  as  against  that  person,  supersedes  the '  necessity  of  the  regular 
detailed  proof  (m).  Where  an  auctioneer,  in  a  catalogue  of  goods  for  sale, 
describes  them  to  be  "  the  property  of  the  bankrupt  *'(n),  it  is  primd  facie 
evidence  of  the  fact.  So  where  a  debtor  to  the  bankrupt,  for  goods  sold  by 
the  latter,  stated  an' account  to  the  plaintiff  as  assignee,  and  paid  him 
part  (o).  But  a  trader  declared  to  be  a  bankrupt  does  not,  by  surrendering 
under  it,  preclude  himself  from  disputing  the  legality  of.  the  commission, 
for  he  is  bound  by  law  to"  surrender  himsiBlfl[j9) ;  neither  is  a  creditor  who 
has  received  part  pf  the  debt  before  the  commission,,  and  proves  the  rest 
under  it,  estopped  from  disputing  it  in  an  action  brought  by  the  assignees 
to  recover  the  first  payment  (q).    The  proving  a  debt  under  a  commission 


{k)  Jarrett  ?.  Leonard,  2  M.  &  S.  265. 

(i)  Doe  V.  ZAttan,  4  Taunt.  741.  See 
Antrean  ▼.  Chace,  15  East,  209.  Previous 
to  the  Stat  6  O.  4,  c.  16. 

(ft)  Doe  V.  lAston,  4  Taunt.  741 ;  Sim- 
mons  V.  Knight,  8  Camp.  251 ;  Newport 
V.  HoUings,  3  C.  &  P.  228 ;  Rowe  v.  Ijmt, 
Oow.  24. 

(/)  Bachelor  v.  Vyse,  1  M.  &  R.  831. 

(m)  Trover  by  the  assignees  of  a  bank- 
rupt ;  amongst  other  admissions,  one  was 
by  the  defendant's  attorney,  that  a  com- 
mission had  issued  against  the  party 
under  which  he  was  duly  declared  bank- 
rupt, and  the  plaintiffs  chosen  assignees ; 
such  admission  dispenses  with  the  neces- 
sity of  producing  the  proceedings,  and  no 
notice  having  been  given  to  dispute  any  of 
the  proceedbigs,  the  commission  is  con- 
clusive. Perring  v.  Thteker,  8  M.  &  P. 
557 ;  Pole  v.  March,  1  B.  &  Ad.  558.  In 
an  action  by  an  assignee  the  defendant 
consented,  provided  the  plaintiff  would 
waive  holding  him  to  bail,  to  admit  every 
fact  except  as  to  merits,  as  the  only  ques- 
tion he  wished  to  try  was,  whether  he  was 
liable  on  a  certain  agreement,  and  a  com- 
mon appearance  was  aocordingly  entered; 


having  received  the  ^benefit,  he  cannot 
afterwards  recede,  and  insist  upon  proof  of 
the  bankruptcy  and  title  of  the  assignees. 
Davie  v.  BurUm,  4  C.  &  P.  166.  Tlie 
defendant,  on  being  applied  to  by  the  as- 
signees, said  lie  would  call  and  pay  tlie 
money,  held  to  be  sufficient.  Pope  v. 
Monk,  2  C.  &  P.  112.  An  affidavit,  Uiat 
a  party  is  indebted  to  the  deponent  in  the 
sum  of  100  L,  and  has  become  bankrupt, 
is  conclusive  evidence  of  .the  bankruptcy. 
Ledbetter  v.  Salt,  4  Bing.  623  >  1  M,.>P. 
507.  Proof  by  an  admission  is  suti^clent, 
although  title  is  expressly  denied  l)y  tlie 
plea,  Inglis  v.  Spence,  1  C.  M.  &  R.  432. 
And  see  Afunkey.  Clarke,  2  Bix^.  N.  C 
299,  mpra, 

(n)  McUtby  v.  Christie,  1  Esp.  340;  I 
B.  and  A.  6^7 ;  16  East,  193. 

(o)  IHckinton  Tt  Coward,.  1  B.  &  A. 
677.    See  Pope  vi  Monk,  2  q.  &  P.  1 12. 

(p)  9  East,  21 ;  Taunt.  80. 84.  96.  Bx 
parte  Jonei,  11  Ves.  409.  Nor  do  tlic 
formal  words  of  the  petition  for  enlarging 
the  time  of  his  surrender  amount  to  sacli 
an  admission. 

(q)  Stewart  v.  Bickman,  1  Esp.  C.  108. 
Hope  V.  Fletcher,  Sel.  N.  P.  238,    Col- 
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is  not  eyen  primd  facie  eyidence  of  the  bankruptcy  in  an  action  by  the 
assignees  against  the  creditor  (r). 

An  assignment  under  the  statute  6  Geo.  4,  c.  16,  was  proved  by  its  pro-  Proof  of 
duction,  bearing  the  registrar's  certificate  of  its  haying  been  entered  of  ^^  assign- 
record  according  to  the  statute  («),  or  by  an  office  copy  (t).    It  has  been 
held  that  if  the  assignment  be  produced,  it  i8(u)  necessary  to  prove  the 
execution  by  the  commissioners. 

And  where  the  title  of  the  assignees  to  the  lands,  tenements,  and  here- 
ditaments of  the  bankrupt  came  in  question,  the  assignees,  in  cases  where 
an  actual  assignment  under  that  statute  is  ilecessary,  proved  their  title  by 
the  conveyance  from  the  commissioners,  that  is,  by  deed  indented  and 
enrolled  (x)  in  one  of  the  courts  of  record  at  Westminster  (y). 

The  deed  had  no  relation  to  the  bankruptcy,  so  as  to  vest  such  property 
in  the  assignees  from  that  time,  and  therefore  they  could  not  recover  for 
s  trespass,  or  on  a  demise  in  ejectment  anterior  to  the  bargain  and  sale, 
although  subsequent  to  the  bankruptcy  (z). 

Where  there  had  been  a  provisional  assignment  it  was  necessary  that  it 
should  be  proved  in  the  manner  already  stated  (a),  and  the  assignment  by 
the  provisional  assignee  to  the  second  assignee  was  also  to  be  proved  (&). 

Under  the  late  statute,  1  &  2  Will.  4,  c.  66,  it  is  sufiicient  to  prove  the 
appointment  of  the  assignees  under  t^e  seal  of  the  Court  of  Bankruptcy  (c). 


lins  T.  Forbes,  8  T.  R.  322.  But  see 
Walker  v.  Bumell,  Doug.  806 ;  where  it 
was  held  that  the  assignees  under  a  former 
eommissioD,  after  proving  a  debt  under  the 
wcond  commission,  could  not  dispute  it. 

(r)  RanJHn  v.  Homer,  16  East,  191 ; 
Watson  V.  Waee,  6  B.  &  C.  163.  Vide  tit 
Adxissiokb. 

(i)  By  the  stat  6  Q.  4,  c.  16,  supra,  129. 

(0  Ibid. 

(u)  GomersaU  ▼.  Serle,  2  Y.  &  J.  6.  But 
lord  Tenterden  in  TueJter  ▼.  Barrow,  sitt. 
after  Mich.  1827,  held  the  contrary ;  and 
Ke  the  97  th  sect,  which  makes  office 
copies  evidence,  and  imposes  a  restraint 
00  the  production  of  the  originals. 

(x)  The  indorsement  of  enrolment,  px 
an  examined  copy,  is  conclusive  evidence 
of  enrolment.  See  Vol.  I.  and  Index,  tit. 
Baboaik  andSalb.— Bnrolmbnt.  B» 
r.  Hopper,  3  Price,  496 ;  1  Doug.  66. 

iy)  6  Geo.  4,  c.  16,  s.  64.  The  clause 
excepts  copyhold  and  customary  land ;  it 
also  directs  the  assignment  and  registrar 
tion  of  colonial  lands,  and  of  all  deeds, 
papers,  and  writings  respecting  the  same. 

(z)  Doe  V.  Mitchell,  3  M.  &  S.  466. 
See  miwH  v.  Demby,  12  Mod.  8;  Perry 
V.  Botces,  1  Yentr.  260. 

(a)  Supra  161.  See  2  Christian's  B.  L. 
448.  If  the  action  be  brought  by  the  pro- 
visional assignee,  who  sues  out  a  latitat,  it 
u  no  defence  under  the  general  issue  that 
other  assignees  were  appointed  between 
the  issuing  the  writ  and  the  declaration. 
J*agey,  Bauer,  4  B.  &  A.  846.  The  as- 
signment was  directed  to  be  made  by  the 
Ifovisional  aMigoees  to  the  creditors'  as- 
signees, an  assignment  by  the  former  to 


the  commissioners,  and  by  them  to  the 
creditors'  assignees,  was  held  to  be  insuf* 
flcient  MouU  v.  Massep,  1  B.  &  Ad.  636. 

(b)  By  the  46th  section  of  the  stat.  6 
G.  4,  c.  16,  s.  46,  provisional  assignees 
may  be  removed  at  the  meeting  of  creditors 
for  tlie  choice  of  assignees,  if  they  think 
fit,  and  such  assignees  so  appointed  shall 
deliver  up  and  assign  all  the  estate  of  the 
bankrupt  come  to  their  possession ;  and  all 
estate  of  the  bankrupt  so  delivered  up  and 
assigned  shall  be  as  effectually  and  legaUy 
vested  in  the  assignees  so  chosen,  as  if  the 
first  assignment  had  been  made  to  them. 

(c)  By  that  stat.,  s.  26,  when  any  per- 
son shall  have  been  adjudged  a  bankrupt, 
all  his  personal  estate  and  efiects,  present 
and  future,  which  by  the  laws  now  in  force 
may  be  assigned  by  commissioners  acting 
in  the  execution  of  a  commission  against 
such  bankrupt,  shall  become  absolutely 
vested  in  and  transferred  to  the  assignee 
or  assignees  for  the  time  being,  by  v&tue 
of  their  appointment,  without  any  deed  of 
assignment  for  that  purpose.  And  as  often 
as  any  such  assignee  shall  die  or  be  law- 
fully removed,  and  a  new  assignee  duly 
appointed,  all  such  personal  estate  as  was 
then  vested  in  such  deceased  or  removed 
assignee,  shall,  by  virtue  of  such  appoint- 
ment, vest  in  the  new  assignee,  either 
alone  or  jointly  with  the  existing  assignee, 
as  the  case  may  require. 

By  sec.  26,  similar  provision  is  made  for 
the  vesting  of  the  real  estate. 

By  sec.  27,  where  a  conveyance  of  the 
property  of  a  bankrupt  would  require  to 
be  registered,  the  certificate  of  the  ap- 
pointment of  the  assignee  shall  be  regis- 
tered. 
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ETidence  When  the  assignees  have  proved  their  title  to  sue  in  that  character,  they 

by  asalK-  proceed  to  prove  the  cause  hy  action.  In  some  instances,  the  proof  and 
ticolar  ^^^'^  grounds  of  defence  are  (cf)jast  the  same  as  if  the  action  had  heen  brought 
actions. 


By  sec.  29,  it  is  enacted  that  a  certifi^ 
cate  of  the  appointment  of  such  assignees, 
purporting  to  be  under  the  seal  of  the 
court  of  bankruptcy,  shall  be  received  in 
evidence  without  further  proof.  The  stat. 
6  G.  4,  c.  IG,  s.  98,  exempts  all  commis- 
sions, conveyances  and  instruments,  re- 
lating to  the  estates  of  bankrupts,  from 
stamp  duty,  from  Bept  1, 1825. 

(d)  The  assignees  of  A.  &  B,  cannot  re- 
cover where  A,  k.  B,,  by  reason  of  the 
fraud  of  A.^  could  not  have  recovered  had 
not  the  baiikmptcy  taken  place.    Jona  v. 
Yates,  9  B.  &  G.  5S2 ;  and  see  Kymer  v. 
Zarkmy  5  Bing.  71.    An  admission  by  a 
defendant  before  comn^ssioners  of  baiik- 
rupt,  that  he  had  received  a  sum  of  money 
on  account  of  the  bankmpt,  will  not  sup- 
port a  count  on  an  account  stated  with  the 
assignees,  for  he  does  not  admit  that  the 
money  remains  in  his  hands.     Tticlier  v. 
Barrato,  7  B.  &  C.  628.    The  petitioning 
creditor's  debt  accrued  on  the  4th  April, 
previous  to  which,  as  well  as  subsequently, 
acts  of  bankruptcy  had  been  committed, 
and  goods  had  been  sold  in  three  parcels, 
two  before  the  4th  of  April,  and  the  third 
on  the  9th;  held,  in  trover  by  the  as- 
signees, that  they  could  only  recover  in 
cases  where  the  bankrupt  himself  might 
impeach  the  transaction,  unless  the  deli- 
very were  subsequent  to  the  act  of  bank- 
ruptcy after  the  petitioning  creditor's  debt 
accrued,  and  that  they  were  entitled  only 
to  recover  in  respect  of  the  third  parcel. 
Ward  V.  Clarke,  1  M.  &  M.  497.     The 
defendant  claiming  a  lien  on  the  deeds 
of  a  bankrupt,  had  extorted  a  mortgage 
of  other  premises  belonging  to  the  bank- 
rupt's brother, as  a  consideration  forgiving 
them  up;  held,  that  the  assignees  could 
not  maintain  any  action  against  the  de- 
fendant, as  for  a  payment  extorted  from 
the  bazikrupt.     Noble  v.  Kersey,  4  C.  & 
P.  90.     By  the  contract  of  sale  of  several 
pipes  of  wine  lying  in  a  bonded  warehouse, 
the  vendee  was  boond  to  pay  the  duty, 
and  he  was  only  entitled  to  receive  them 
by  the  delivery  order,  on  payment  thereof; 
the  obligees  to  the  Crown  were  called  upon 
to  pay  &e  duty,  and  were  repaid  by  the 
vendors;  held,  that  the  assignees  of  the 
vendee  were  precluded  from  demanding  the 
wine  before  they  had  repaid  those  sums, 
and  that  the  fact  of  the  bankrupt  having 
been  charged  with  the  warehouse  rent  did 
not  make  the  possession  of  the  warehouse- 
man the  possession  of  the  bankrupt  Wines 
V.  Hassall,  9  B.  &  C.  372.     A  creditor,  hi 
order  to  relieve  the  goods  of  a  party  be- 
come bankrupt,  taken  in  execution,  paid 
the  amount  directed  to  be  levied  to  the 
sheriff,  with  notice  of  a  docket  having  been 
struck,  directing  him  to  retain  the  money 
in  his  hands ;  the  assignees  afterwards  re- 


paid him  the  amount,  and  sued  the  sheriiT 
for  money  had  and  received ;  held,  that  as 
the  assignees  did  not  exist  at  the  time,  and 
as  the  money  paid  was  not  their  money, 
they  could  not  maintain  the  action.  Semble 
the  rule  omnis  ratihabUio,  &c.  cannot  be 
carried  so  far  as  to  give  effect  to  acts 
done  when  the  ratifying  parties  did  not 
exist.  Bueker  v.  Booth,  1  M.  &  M.  518. 
Where  bankers  were,  by  the  terms  agreed 
upon,  to  discount  only  such  indorsed  bills 
rendtted  to  them  as  should  be  necessary  to 
cover  acceptances  becoming  due,  held  that 
they  could  not,  after  having  dishonoured 
acceptances,  discount  a  bill  which  had  been 
so  remitted,  as  they  had  no  right  to  dis- 
count it  without  also  executing  the  trust 
reposed  in  them,  and  that  their  assignees 
could  not  retain  such  bill  against  the  peti- 
tioners. JEx  parte  Frere,  1  Mont.  &  M.  269. 
The  defendant  in  April,  upon  an  advance 
of  money,  received  the  title-deeds  of  an 
estate  about  to  be  purchased  by  the  mort- 
gagor, untainted  with  any  nsiuious  consi* 
deration,  and  previous  to  the  conveyance 
of  the  estate  insisted  upon  the  mortgagor 
purchasing  goods  at  a  price  above  their 
value  as  a  bonus,  or  otherwise  he  would 
not  continue  the  mortgage ;  held,  that  the 
original  possession  of  tiie  title-deeds  being 
good,  gave  him  a  right  to  the  estate  when- 
ever it  should  be  conveyed  to  the  mort- 
gagor, and  that  tlie  assignees  of  the  latter 
could  not  maintain  trover,  even  for  the  lat- 
ter conveyance.  Wood  v.  Orimtoood,  10 
B.  &  C.  679.  Assignees  do  not  claim  in 
strictness  under  ihe  bankrupt,  but  ad- 
versely to  him,  and  by  operation  of  law. 
Gould  V.  Shayer,  6  Bbg.  738.  See  8  B. 
&  C.  448.  App.  Vol.  II.  tit  Appropria- 
tion. Where  the  bankmpt  became  tenant 
to  the  defendant  under  an  agreement  for 
a  lease,  and  was  distrained  on  by  the  su- 
perior landlord  in  consequence  of  the  de- 
fendant's neglect  to  satisfy  the  rent,  held 
that  the  assignees  were  entitled  to  sue  in 
an  action  on  the  case  for  damages  sus- 
tained by  the  bankrupt  in  consequence  of 
such  distress,  as  upon  a  breach  of  an  im- 
plied agreement  for  quiet  ei\joyment ;  and 
that  they  might  sue  in  case  or  assumpsit. 
Hancock  v.  Cc^ffkfn,  8  Bhig.  358.  Where 
the  bankrupt  had  borrowed  of  a  third 
party  a  carriage,  and  lent  it  to  the  defen- 
dant, by  whom  it  was  broken  and  da- 
maged, and  the  owner  proved  the  amount 
of  the  damage  under  die  bankruptcy,  al- 
though no  dividend  was  ever  paid,  held 
that  the  assignees  were  entitled  to  main- 
tain the  action  for  damages,  but  only  to 
recover  nominal  damages.  Porter  v.  Var' 
ley,  9  Bing.  93.  Where  one  of  the  de- 
fendants, having  become  possessed  of  shares 
in  a  mining  company,  by  the  regulations 
of  which  it  was  necessary  for  him  to  sign 
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by  the  trader  himself  (e) ;  and  there  is  nothing  in  the  evidence  which  is 
peculiar  to  bankruptcy^  except,  indeed,  that  l^e  bankrupt  himself,  after 
having  obtained  his  certificate  and  released  the  assignees,  is  a  competent 
witness  (y^. 

Where  trover  is  brought  by  the  assignees  on  a  conversion  after  the  bank-  Trover, 
ruptcy,  though  before  the  commission,  it  is  unnecessary  to  prove  an  actual 
demand,  since  the  property  vests  in  the  assignees  by  relation,  so  as  to  avoid 
all  mesne  acts  {g). 

fiut  by  the  bankruptcy  an  immediate  and  premature  end  is  put  to  all 
transactions  between  the  bankrupt  and  those  with  whom  he  dealt,  and  a 
new  interest  arises  on  the  part  of  the  creditors,  by  which  the  rights  of  the 
parties  are  much  varied. 

Evidence  on  the  part  of  the  assignees,  peculiar  to  cases  of  bankruptcy,  is 
frequently  necessary. 

1st.  To  show  that  the  trader,  at  the  time  of  the  bankruptcy,  was  in  pos- 
session, &c.  as  reputed  owner, 

2dly.  That  the  right  to  particular  property  vested  in  the  bankrupt  by 
delivery,  &c.,  so  as  to  pass  to  his  assignees. 

ddly.  To  show  the  right  of  the  assignees  in  disaffirmance  of  some  act  of 
disposition  by  the  bankrupt. 

1.  That  the  bankrupt,  at  the  time  of  the  bankruptcy,  had  the  possession, 
&c.  of  the  goods  as  reputed  owner. 

By  the  statute  6  Geo.  4,  c.  16,  s.  72,  it  is  enacted,  that  if  any  bankrupt  (A), 
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the  deed  of  association  and  receiye  a  certi- 
ficate before  a  certain  day ;  and  he  residing 
in  the  country,  directed  his  son,  the  other 
defendant,  to  sign  the  deed  in  his  own 
name  and  receive  the  certificate,  which  he 
accordingly  did,  and  after  his  father's  bank- 
ruptcy sold  them  and  paid  over  the  whole 
proceeds  to  his  father,  before  any  demand 
by  the  assignees;  held,  tliat  as  after  the 
execution  of  the  deed  the  father  never  had 
any  legal  property  in  the  shares,  and  if  the 
assignees  had  obtained  possession  of  the 
certificate  they  could  only  have  compelled 
an  assignment  by  the  son  in  equity,  they 
coald  not  maintain  trover  for  tbe  certifl< 

*     

cate.  Dawson  v.  jRishicorth,  1  B.  &  Ad. 
574.  The  plaintiffs  put  up  the  bankrupt's 
goods  to  sale,  and  amongst  them,  some 
stereotype  plates,  which  were  at  the  time 
in  the  defendant's  hands,  the  defendant 
claiming  a  lien  thereon,  were  included  by 
him  in  the  sale,  but  the  assignees  refused 
to  authorize  it;  they  however  afterwards 
signed  the  catalogue,  to  exempt  them  from 
the  auction  duty :  held,  tliat  this  was  not 
to  be  deemed  an  adoption  of  the  sale,  so  as 
to  defeat  their  right  to  maintain  trover 
against  the  defendant  for  the  goods ;  held 
also,  that  in  respect  of  a  modem  trade,  like 
that  of  stereotype  printing,  there  could  be 
no  general  usage  to  support  the  claim  of  a 
general  lien  on  the  plates,  not  being  manu- 
fectured  by  him,  but  only  sent  to  print 
from.  BUaden  v.  Hancock^  1  M.  &  M. 
465.  Money  had  and  received  to  the 
use  of  the  assignees,  where  the  proper 
form  of  action ;  see  Simpson  v.  Sykes, 
6  M.  &  S^  295u      Assignees  under  the 


6  Geo.  4,  c.  16,  may  maintain  an  action  for 
unliquidated  damages  which  have  accrued 
before  the  bankruptcy,  by  non-perform- 
ance of  a  contract.  Wright  v.  Fairfield 
and  others^  2  B.  &  Ad.  727.  Where  bills 
were  delivered  to  the  defendant  by  a  bank- 
rupt, with  the  view  of  giving  a  fraudulent 
preference,  and  the  amount  was  received 
after  the  bankruptcy,  held  that  the  as- 
signees could  not  recover  in  trover  without 
proving  a  previous  demand  and  refusal; 
the  receipt  of  the  money  was  not  in  itself 
a  conversion.  Jones  y.  Fort,  9  B.  ic  Cr.764. 

{e)  They  may  adopt  and  rely  upon  a 
contract  made  by  the  bankrupt  subse- 
quentiy  to  his  bankruptcy.  Butler  v. 
Carver  and  others,  2  Starkie's  C.  434. 
The  assignees  may  either  enforce  or  reject 
such  a  contract  at  pleasure.  If  a  bankrupt 
after  his  bankruptcy  sell  goods,  the  as- 
signees may  bring  either  trover  or  as^ 
sumpnt  for  the  value.  Hussey  v.  Feddally 
8  Salk.  50 ;  Holt,  95 ;  12  Mod.  324. 

(/)  Vide  infray  192. 

{g)  KiggUl  v.  Player,  1  Salk.  Ill; 
B.  N.  P.  41 ;  2  Starkie's  C.  306.  Before 
the  late  statute,  where  the  assignees  sought 
to  impeach  a  delivery  by  the  bankrupt,  as 
made  in  contemplation  of  bankruptcy,  it 
was  necessary  to  prove  an  actual  demand. 
Nixon  y,  JenJdns,  2  H.  B.  135;  but  as 
such  a  delivery  is  now  void,  being  an  act 
of  bankruptcy,  a  demand  seems  now  to  be 
unnecessary. 

(A)  The  statute  does  not  apply  to  pro- 
perty which  comes  into  the  bcmkrupf  s 
possession  after  the  act  of  bankruptcy. 
Lyon  V.  Weldon,  2  BUigh.  334. 
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Reputed       at  the  thne(i)  he  becomes  bankrupt,  shall,  by  the  consent  and   permis- 

owncrehip,    gfoQ  of  the  true  owner  (j)  thereof,  have  in  his  possession  (A),  order,  or 

disposition  (/),    any    goods  *  of    chattels  (tn),    wher^f   he    was   reputed 


(i)  Qoods  which  have  snbBequently  come 
into  his  possession  are  not  within  the  sta^ 
tute.  Lyon^v,  W^ldfln,  2  Bing.  334.  So 
if  taken  ont  of  the  banicrupt's  possession 
hffore  the  act  of  hankraptcy.  Jones  y. 
nyer,  15  SS8t.'21.  Aitouin  ▼.  WlUiaftity 
M.  &  H.  72.  It  has  been  held  at  If  isi  Pfins, 
that  a  removal  on  the  same  day  with  the 
act  of  bankruptcy  wonld  not  take  the  case 
ont  of  the  statute.  Arbouin  y,  Williams, 
72,  secL  qu.  It  has  be^n  held  that  a  de- 
mand of  the  goods  before  bankruptcy  was 
sufficient.  Smith  y.  Topping,  6  B.  &  Ad. 
674. 

(J)  The  consent  of  a  person  who  was 
permitted  by  the  tme  owner  to  deal  with 
the  goods  as  his  own  is  not  sufficient. 
Frasery.  Swansea  Canal  Company,  1  Ad. 
&  EU.  355. 

(k)  On  a  loan,  the  dock  tickets  of  tallow 
in  the  docks  were  deposited  by  the  bor- 
rower; these  had  been  taken  o^riginally  not 
in  his  own  name,  but  in  that  of  another, 
as  a  trustee  (for  secresy  in  the   trade), 
whose  name  was.  indorsed  t>n  the  tickets 
without  his  knowledge  or  interference,  and 
the  goods  remained  in  his  naxAe'at  the' 
docks;  held,  upon  his  becoming  bankrupt,' 
that  never  having  had  possession  of  the 
tickets,  without  the  production  of  which  * 
the  tallow  would  not'  have  been  delivered' 
to  him  or  to  his  order,  they  were  not  in' 
his  reputed  ownership  within  the  statute. 
Bidout  V.  Alder,  1  Mont.  103.    After  the 
death  of  one  partner,  the  survivors  accepted, 
by  way  of  a  comprbmfse,  securities  for  a ' 
debt  due  to  -the  originifl  firm,  and  after- 
wards became  bankrupt;  held,  that  such' 
securities  were  proper^  in  their  order  and ' 
disposition,  within  the  6  Geo.  4,  c.l6,  s.  72, 
for  the  benefit  of  the  creditors  of  the  sur- ' 
viving  partners,  but  that  goods  purchased 
l^  the  original  firm  jointly  with  other  firms, 
and  remaining  in  the  possession  of  the 
latter,  were  not  within  the  statute.    So  of 
goods  shipped  in  the  life-time  of  the  part- 
ner, but  returned  after  his  death;  and  of 
a- bill  of  lading  sent  to  the  holder  of  a  bill 
ndt  paid,  and  in  his  hands  at  the  time 
of  the  bankruptey.     So  goods  sent  by  a 
debtor  to  the  partnership  after  tlie  death, 
of  the  partner,  and  at  the  time  of  the  bank- 
ruptey in  the  possession  of  an  agent  of  the 
partnership,  who  claimed  a  lien  Uiereon  for 
freight.    So  a  plantation  estate  mortgaged 
to  the  partnership,  but  not  conveyed  until 
after  the  death  of  the  partner,  and  at  the 
time  of  the  bankruptcy  in  the  possession 
of  the  survivors ;  except  as  between  the 
partners,  the  real  estate  of  a  partnership 
retains  its  original  character.    Ex  parte 
Taylor,  1  Mont.  240.    Upon  a  party  being 
admitted  as  a  dormant  partner,  it  was 
agreed  that  the  stock,  debts.  &c.  should 


form  the  new  partnership  stock,  that  he 
should  receive  a  certain  percentage  on  his 
.  capital,  but  shoi^d.  not  i&feeriSBre,  and  the 
firm  was  carried  on  as  before ;  npon  their 
bankruptey,  held  that  the  creditors  of  the 
old  'firm  y^isre  entitled  to  havis  the  stock, 
&c.  considdrod  as  wltUHi  the  order  and 
disposition  of  the  two  ordinal  partnen^  to 
be  administered  as  their  separate  estate, 
although  some  of  the  creditors  had  notice 
of  tho^  ck>tpU|nt  partner,  JSx  parte  Jen^ 
nings,  1  Mont.  45. 

(Z)  As  to  the  efiect  of  these  words,  see 
'btflolr. 

(m)  Under  the  statute  21  J.  1,  c  19, 
book-idebts,  bills  of  exchange,  and  choses 
in  action,  are  within  this  description. 
1  Wilson,  200.  RyaU  v.  RoUe,  1  Ves. 
348 ;  1.  Atk.  165.  Jlomblower  v.  Protui, 
5  B.  &  A.  327.  The  assignee  of  a  simple 
contract  debt  is  deemed  to  have  the  order 
and  disposition  of  the  debt,  with  the  con- 
sent of  tlie  tme  owner,  until  the  debtor  has 
notice  of  the  assignment.    Burke  v.  Zee, 

1  A.  &  E.  864.  So  a  fVeight  assigned,  and 
notice  having  been  given  to  the  party  who 
is  to  pay  it,  is  no  longer  in  the  order  and 
disposition  of  the  assignor.  Douglas  v. 
RusseU,  4  Shn.  524;  1  M.  &  K. 488.  An 
Act  made  canal  sliares  personal  property, 
and  transmissible  according  to  printed 
forms  in  the  form  of  a  conveyance ;  held,  per 
y.  C.  Sliadwell,  that  they  were  not  to  be 
cbnsidered  as  goods  and  chattels  generally, 
but  merely  for  the  purposes  mentioned  in 
the  Act,  viz.  to  representatives,  and  were 
nbt  within  the  clause  of  reputed  ownership. 
Bht  the  judgment  was  reversed  on  appeid. 
JBx  parte  iMMOMter  Can.  Co.,  1  Mont. 
1 16.  And  see  Vauxhall  Br.  Co.,  1  Gl.  & 
J.  101.    kelson  V.  London  Assurance  Co., 

2  S.  &  S.  282.  Shares  in  a  newspaper, 
Longman  v.  Tripp,  2  B.  &  R.  67.  The 
bankrupt,  previous  to  his  bankruptey, 
effected  poifcles  of  insurance  on  his  life, 
which  he  assigned,  and  delivered  over  the 
policies;  the  assignee  gave  no  notice  of 
t&e  assignment  to  the  office  until  after  the 
Umkruptey;  It  was  held,  tliat  the  policies 
remained  in  the  order  and  disposition  of 
tHe  bankrupt,  and  passed  to  his  assignees. 
Ex  parte  Colvill,  1  Mont  1 10. 

The  wife  being  possessed  of  gas  shares, 
the  bankrupt  plmlges  the  certificates  as  a 
security  for  advances;  no  notice  having 
been  given  to  the  company  until  after 
the  act  of  bankruptey,  the  shares  are 
within  his  order  and  disposition.  Spencer, 
ex  parte,  3  Mont.  &  Ayr.  007.  The  bank- 
rupt had  deposited  with  A.B.ta  a  security 
for  a  loan,  shares  in  a  foreign  mining 
company,  accompanied  with  an  agreement 
to  complete  the  transaction  when  required, 
and  he  commnnicated  such  deposit  to  one 
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owner(n)f  ox  whereof  he  had  taken  upon  him  the  sale,  alteration,  or  disposi-  Repnteii 
tion  aa  owner,  the  commisflioners  shall  haye  power  to  sell  and  dispose  of  the  ^^'^"^^f- 
same  for  the  benefit  of  the  creditors  under  the  commisBion ;  provided,  that 


of  the  directors,  who  cgmmnnUmted  H  to 
the  board  befo^  the  aot  oftbankraptey 
committed;  A,  B*  afterwards  sealed  up 
the  shares,  iknd  entrusted  them  to  the  bank- 
rapt  to  keep  in  his  inm  safe  for  b^ter 
castody,  where  they  remained  nntU  thiee 
weeks  before  the  bankraptcy,  when  they 
were  delivered  liaok ;  held,  not  to  be  within 
the  order  and  disposition  of  the  bankrupt 
at  the  time  of  his  bankruptcy;  temble, 
sliares  of  a.  company,  possessing  landfr. 
abroad  for  the  purposes  of  trade,  are  not 
to  be  deemed  real  property.  Ex  parte 
Bichardson,  S  Deac.  496 ;  and  1  Mont.  8c 
Ch.  43.  Where  railway  shares  were  depo- 
sited by  the  bankmpfs  partner  with 
bankers,  as  security  Tor  acceptances  by  a 
third  party,  and  for  whom  the  bankers 
liad  discounted  thdn,  and  who,  being 
managing  director  of  Xhe  company,  was 
informed  at  the  time  of  renewm^  the  bill 
that  the  certificates  of  the  shares  bad  been 
so  deposited;  held,  that  as  the  bankrupt 
had  parted  with  the  possession  of  them, 
and  that,  as  transfer  could  be  made  with- 
out the  authority  of  the  party  for  whose 
use  they  had  been  so  deposited,  the  bank« 
rupt  was  not  to  be  deemed  the  reputed 
owner,  and  the  shares  were  not  in  his  order 
and  disposition.  Exparte Harriton,^Deac. 
185 ;  and  3  Mont  &  Ayr.  596.  Where  the 
same  party  was  secretary  to  two  offices,  with 
one  of  which  shares  were  deposited ;  held 
not  sufficient  notice  of  the  transfer  of  the 
bankrupt's  interest  to  prevent  the  claim 
of  reputed  ownership.  Bignoldy  ex  parte^ 
3  Dcac.  151 ;  and  3  Mont.  &  Ayr.  477. 
Where  certificates  of  shares  of  a  foreign 
bank  were  transmitted  to  the  bankrupts 
on  a  contract  for  joint  purchase  of  them, 
and  clothed  with  a  trust  to  apply  the 
proceeds,  when  disposed  of,  to  retire  bills 
drawn  for  the  purchase ;  held,  that  they 
were  not  within  the  order  and  disposition 
as  the  property  of  the  banlirupt,  and  did 
not  therefore  pass  to  the  assignees.  Brotcn, 
exparte,  3  Deac.  91 ;  3  Mont.  &  Ayr.  472. 
Where  on  a  joint  commission  against  Q, 
and  X.,  the  latter  obtained  his  certificate, 
and  in  consideration  of  undertaking  to  pay 
his  creditors  in  full  within  a  certain  time, 
obtained  a  deed  poll  to  enable  him  to 
supersede,  and  they  also  executed  a  power 
of  attorney  to  enable  F.  to  receive  the 
dividends  for  the  use  of  X.,  and  do  what 
was  requisite  to  enable  L,  to  supersede. 
The  consideration  was  never  performed, 
and  afterwards  a  second  commission  issued  . 
against  X.;  held,  that  the  creditors,  and 
not  F,y  were  entitled  to  receive  the  diyi- 
dends,  and  that  the  reputed  ownership  and 
order  and  disposition  of  them  was  not  in 
the  bankrupt.  Smithers,  ex  parte,  3  Mont 
^  Ayr.  603.    So  are  mortgages  and  S'lles 


upon  condition  of  goods  and  chattels  aa 
well  as.  absolute  sales.  Hwnbhwer  ▼. 
Proudy  3  B.  &  A.  327.  And  so  is  a  mort- 
gage by  pne  partner  to  another  of  his  moiety 
of  his  stock  in  trade,  if  the  partner  so  mort- 
gaging remain  in  possession  as  the  visible 
proprietor  of  the  moiety.  Ibid.  A,,  the 
owner  of  lease  of  house  and  fixtures,  mort- 
gages both  and  becomes  baakiQipt;  the  fix- 
tures do  not  pass  to  assignees  as  goods 
and>  chattels.  Boydell  v.  M^Mvchael^  1 
C.  M.  &  R.  77.  All  goods  and  chattels 
are  within  the  statute.  Ships  ex  parte 
Bum,  1  J.  &  W.  378.  Stephens  v.  Sale^ 
cited  1  Yes.  362.  Although  the  decisions 
are  not  uniform  on  the  subject,  the  general 
rule  seems  to  be  that  fixtures  are  not 
within  the  words  goods  and  chattels.  In 
the  cases  of  Coambt  v.  Beaumont,  Clarke 
T.  Croumshato,  3  B.  &  Ad.  S04,  Parke,  J. 
intimated  that  the  distinction  with  respect 
to  fixtures  as  between  landlord  and  tenant, 
did  not  prevail  under  the  statute.  In 
Trappsy,  Harter,  the  Court  of  Exchequer 
held  that  fixtures  might  pass  to  the  as- 
signees as  personal  property.  Tliis  seems, 
however,  to  have  been  overruled  by  the 
case  of  Boydell  v.  APMlchael,  1  C.  M. 
&  R.  177,  and  is  opposed  to  the  current 
of  authorities,  in  which  it  has  been  held 
that  steam-engines,  boilers  (Hubbard  v. 
Bagihatc,  4  Simons,  326),  vats,  stills,  and 
utensils  {Home  v.  Baker,  9  East,  216; 
Clarke  v.  Crownthaw,  3  B.  &  Ad.  804), 
if  fixed  to  the  freehold,  do  not  pass  to  the 
assignees.  And  see  ex  parte  Lloyd,  1 
Mont  &  Ayr.  494.  Ex  parte  Belcher,  2 
Mont.  &  Ayr.  160.  Ex  parte  Wilson, 
Ibid,  60. .  In  Hubbard  v.  Bagshaw,  the 
plate  of  a  steam-engine  (which  formed  no 
part  of  the  working  apparatus),  was  fixed 
to  the  freehold ;  every  other  part  was  se- 
cured by  bolts  and  screws,  and  might  be 
removed  without  injury  to  the  buUding; 
but  it  was  held  that  the  steam-engine  did 
not  pass. 

(ji)  As  to  reputed  ownership,  see  the 
cases  cited  below.  Where  household  fur- 
niture and  stock,  in  pursuance  of  an  agree- 
ment of  sale  of  a  house  and  furniture,  were 
left  in  the  possession  of  the  seller  three 
nlonths  after  the  sale,  it  was  held  that  they 
did  not  pass  to  his  assignees,  the  sale  being  , 
notorious  in  the  neighbourhood.  Muller 
V.  Moss,  1  M.  &  S.  336.  Where  on  the 
contrary  a  house  was  let  on  a  lease  con- 
taining a  covenant  for  its  determination  on 
the  lessee's  committing  an  act  of  bank- 
ruptcy, and  by  another  deed  the  furniture 
was  demised  subject  to  a  similar  coveuaat, 
and  the  jury  found  that  the  lessee  was  the 
repnted  owner  of  the  furniture,  it  was  hold 
that  it  passed  to  his  assignees.  Hicken- 
botham  v.  Groves,  2  C.  &  P.  402. 
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nothing  herein  contained  shall  invalidate  or  affect  any  transfer  or  assignment 
of  any  ship  or  yessel,  or  any  share  thereof,  made  cls  a  security  for  any  deht 
or  debts,  either  by  way  of  mortgage  or  assignment,  duly  registered  according 
to  the  proyisions  of  an  Act  of  Parliament  made  in  the  fourth  year  of  his 
present  Majesty,  intituled,  An  Act  for  the  Begigtering  of  Vessels  {o). 

The  obvious  intention  of  this  provision  (p)  is  to  prevent  a  trader  from 
acquiring  a  false  and  delusive  credit  to  the  deception  of  others,  by  an 
apparent  property  in  goods  which  do  not  belong  to  him. 

Whether  particular  property  was  in  the  possession  of  the  bankrupt  at  the 
time  of  his  bankruptcy,  as  the  reputed  oumer,  is  usually  a  question  of  fact 
under  the  particular  circumstances  of  the  case(^). 


(o)  See  the  stat.  4  Geo.  4,  c.  41.  If  a 
vendee  of  a  ship  neglect  to  take  possession 
after  the  arrival  in  an  English  port,  and 
notice  thereof,  the  property  passes  to  the 
assignees.  Mair  v.  Olennie,  4  M.  &  S. 
240.  RicJiardson  v.  Campbell,  5  B.  &  A. 
106.  An  alteration  in  the  register  is  no 
notice  to  the  world.  Kirhley  v.  Hodgson, 
1  B.  &  G.  688.  And  it  gives  no  validity 
to  a  transfer  otherwise  invalid.  Robinson 
V.  Macdannell,  5  M.  &  S.  236 ;  and  Monk- 
hotue  V.  Hay,  4  Moore,  540 ;  and  Hay  v. 
Fairbaim,  2  B.  &  A.  103.  Bat  if  a  vendee 
of  ship  registered  in  his  name  take  pot- 
session  before  an  act  of  bankmptcy  com- 
mitted by  the  vendor,  the  property  is  in 
the  vendee.    Robinson  v.  Macdonnell,  2 

B.  Sc  A.  134. 

(p)  The  langaage  is  nearly  the  same  with 
that  of  the  stat.  21  Geo.  1,  c.  10,  s.  11. 

{q)  In  Walker  v.  Bumell,  Doag.  303, 
Lord  Mansfield,  C.  J.  left  it  as  a  question 
for  the  jury,  whether  Biner,  the  bankrupt, 
was  in  possession  at  the  time  of  his  bank- 
ruptcy. And  per  BuUer,  J.  questions  of 
this  kind  have  more  of  fiict  in  them  than 
of  law.  The  sort  of  possession,  disposition, 
&c.  are  facts  to  be  proved,  and  are  for  the 
consideration  of  the  jury.  Ibid.  And  Eyre, 

C.  J.  in  Lingham  v.  Biggs,  1  B.  &  P.  82, 
approved  of  Mr.  J.  BiUler's  observation, 
and  he  added,  that  where  once  it  is  asceiv 
tained  whether  the  bankrupt  was  the  re- 
puted  otoner  or  not,  there  is  little  difficulty 
in  deciding.  From  that  reputed  otoner^ 
ship  fklse  credit  arises,  from  that  false 
credit  arises  the  mischief,  and  to  that  mis- 
chief the  remedy  of  the  statnte  applies. 
But  it  may  be  a  question  of  law.  A  tenant 
had  the  possession  of  machinery  and  im- 
plements for  working  a  colliery,  under  a 
demise  of  the  colliery,  and  had  merely  a 
qualified  property  in  them,  subject  to  the 
terms  of  tiie  lease.  And  altliough  the  jury 
found  that  the  tenant  at  the  time  of  his 
bankruptcy  was  the  reputed  owner,  and 
found  for  the  plaintiffs  (the  assignees),  the 
court  directed  a  verdict  to  be  entered  for 
the  defendant,  on  the  ground  that  in  point 
of  law  the  tenant  never  had  a  possession, 
order,  and  disposition,  &c.  within  the  stat. 
21  J.  1,  c.  10.  Note,  that  the  implements 
and  machinery  were  to  be  valued  when  the 
lessee  yielded  up  the  premises,  and  the  dif- 


ference between  that  and  a  former  valua- 
tion to  be  paid  by  the  landlord  and  tenant, 
according  as  the  second  valuation  was 
greater  or  less  than  the  first  The  lease 
was  determined  by  forfeitures,  and  it  was 
held  that  the  landlord  was  entitled  to  the 
whole  without  valuation.  Storer  v.  Hunter^ 
3  B.  &  C.  468.  Note,  that  this  case  was 
distinguished  from  those  of  Lingard  v. 
Messiter,  1  B.  &  G.  308,  and  Kirkley  v. 
Hodgson,  1  B.  &  C.  588;  on  the  ground 
that  in  those  cases  the  bankrupt  had  at 
one  time  been  the  owner  of  the  property. 
In  the  above  case  of  Walker  v.  Bumell, 
Buller,  J.  observes :  possession  of  goods  for 
sale  in  a  shop  may  be  within  the  statute, 
but  the  possession  of  furniture  in  a  house 
is  no  more  evidence  of  a  right  to  that  fur- 
niture than  of  a  right  to  the  house.— Where 
goods  are  sold,  but  remain  in  the  posses- 
sion of  the  vendor,  they  will  pass  to  his 
assignees  on  his  bankruptcy,  unless  some- 
thing be  done  to  render  the  change  noto^ 
rious  to  the  public  at  large.  In  Knowles 
V.  Horstfall,  6  B.  &  A.  134,  where  A,,  a 
spirit-merchant,  sold  to  B,  several  casks  of 
brandy,  some  of  which  were  in  his  own 
vaults,  and  others  in  the  vaults  of  a  regular 
warehouse-keeper,  and  the  casks  were  to 
remain  there  till  the  vendee  could  conve- 
niently remove  them;  and  A,  became  bank- 
rupt before  any  removal  or  notice  to  the 
warehouse-keeper;  it  was  held  that  they 
passed  to  the  assignees.  Although  it  was 
notorious  the  parties  carried  on  the  wine 
trade  at  the  place  where  the  parties  re- 
sided, that  such  sale  had  taken  place,  and 
although  the  purchaser  had  put  a  mark 
upon  &em;  secus,  where  the  goods  were 
left  in  the  possession  of  the  bankrupt  only 
till  they  could  be  conveniently  shipped, 
1  Atk.  185.  In  Thackwaite  v.  Cock,  3 
Taunt  487,  it  vras  held,  that  hops  which 
were  sold,  but  remained  in  the  vendor's 
possession  till  his  bankruptcy,  the  vendee 
paying  rent,  passed  to  the  assignees,  al- 
though it  was  according  to  the  custom  of 
the  particular  trade  that  they  should  so 
remidn.  But  where  wine  sold  by  the  bank- 
rupt was,  for  the  purchaser's  convenience, 
bottled  and  deposited  in  the  bankrupt's 
cellar,  set  apart  in  a  particular  bm  marked 
with  the  purchaser's  seal,  and  entered  in  the 
bankrupt's  books  as  belonging  to  the  pur- 
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Where  the  assignees  bring  the  action  to  recover  the  amount  of  the  goods  Reputed 
which  the  defendant  claims  as  his  own  property,  either  by  virtue  of  a  sale  ownership, 
to  him  by  the  bankrupt,  or  as  being  originally  his  own,  it  is  incumbent  on 
the  assignees  to  prove  that  the  goods  remained  in  the  possession  of  the 
bankrupt,  he  being  still  a  trader  (r)  up  to  the  time  of  the  bankruptcy  («), 
and  that  he  was  the  reputed  owner^  and  appeared  to  have  the  order  and  dis- 
position of  the  goods.  The  mere  possession  of  goods  in  a  shop,  in  the 
ordinary  course  of  business,  at  the  time  of  the  act  of  bankruptcy,  is  primA 
fade  evidence  for  the  assignees  under  the  statute  (t).  Where,  according  to 
the  course  and  usage  of  dealing,  in  respect  of  a  particular  subject  of  occu- 
pation (e.  g.  a  colliery),  articles  used  may  either  be  the  property  of  the 
owner  or  lessee  ]  mere  possession  is  not,  it  seems,  a  sufficient  foundation  for 
presuming  ownership  in  the  occupier  (u);  in  such  a  case,  possession  ought 
not  to  raise  such  an  inference  in  the  mind  of  any  cautious  person.  And  where 
the  bankrupt  has  been  once  proved  to  be  the  owner  of  goods,  and  to  be  in 
possession  at  the  time  of  the  bankruptcy,  the  amu  of  proving  a  change  of  pos- 
session lies  on  the  party  who  claims  against  the  assignees  {x). 

Proof  that  the  former  owner  of  a  ship  had  the  possession,  order,  and  dis- 
position of  the  vessel,  up  to  the  time  of  his  bankruptcy,  was  held  to  be  suf- 
ficient to  vest  the  property  in  the  assignees,  although  he  had  assigned  his 
interest,  and  the  transfer  had  been  duly  registered,  according  to  the  register 
acts  (y).  So  (before  the  late  statute)  in  the  case  of  a  joint  interest  in  a  ship, 
mortgaged  by  the  bankrupt,  where  he  continued  in  the  management  of  her^ 
together  with  the  part-owners,  and  acted  as  a  visible  part-owner  till  he 
became  a  bankrupt  (z). 

Where  the  property  consists  of  household  furniture,  stock  in  trade,  or 
utensils  in  trade,  it  is  sufficient  that  the  bankrupt  remained  in  possession  of 
the  house,  and  carried  on  the  trade  as  the  apparent  owner  of  the  stock  and 
utensils,  up  to  the  time  of  the  bankruptcy.  As,  where  a  creditor  took  the 
household  furniture,  and  the  articles  belonging  to  a  coffee-house,  under  an 
execution  against  B.,  and  then  let  them  to  jB.,  who  covenanted  not  to 
remove  them  withont  the  owner's  consent,  and  permitted  B>  to  remain  in 


chaser,  it  was  held  not  to  be  within  the 
statute.  JEx  parte  Marrable,  1 Q.  &  J.  402. 
Carruthers  v.  Payne,  6  Bing.  270.  Where 
goods  in  the  poesession  of  an  ageot  or  com- 
pany are  transferable  by  means  of  war- 
rants, a  transfer  by  delivery  of  the  war- 
rant usually  amounts  to  a  complete  transfer 
of  the  possession.  See  LueoB  v.  JDorrien, 
1  Moore,  29 ;  and  tn/V-a,  tit.  Vendor  and 
Vbndbb.  So  as  to  wines  in  the  London 
Docks.  JEx  parte  Bavenporty  M.  &  B. 
165.  As  to  machinery  and  utensils  an- 
nexed to  the  freehold,  see  further  Trappea 
V.  iarar/er,  3  Tyr.  603.  Boydell  y,  M*Mir 
chael,  1  C.  M.  &  R.  77.  Where  a  trader 
gave  a  creditor  an  order  to  receive  money 
in  the  hands  of  A,,  and  directed  A.  to 
transmit  it  to  the  creditor,  and  whilst  it 
was  in  the  hands  of  the  carrier  the  trader 
became  bankrupt,  Ld.  Ellenborough  held 
that  the  case  was  within  the  statute. 
Hervey  v.  Liddiard,  1  Starkie's  C.  123. 
The  possession  of  a  pawnee  is  not  the  pos^ 
»e9»ion  of  a  bankrupt  pawner.  Greening  v. 
Clarke,  4  B.  &  C.  316. 


(r)  Oordon  v.  I^aet  India  Company ,  7 
T.  R.  228. 

(«)  15  East,  21. 

(t)  See  the  observation  of  Bnller,  J.  In 
Walker  v.  Bumell,  Doug.  303,  secus, 
{semble,)  as  to  the  possession  of  furniture 
in  a  house.    Ibid, 

(u)  Per  Abbott,  G.  J.  in  St<me  v.  Hunter ^ 
3  B.  &  C.  376.  And  see  Thackwaite  v. 
Cocky  3  Taunt  487. 

{x)  Lingard  v.  Meetiter,  1  B.  A:  C. 
306.  Clark  v.  Crotmuhaw,  3  B.  &  Ad. 
804. 

(y)  Hay  v.  Fairbaim,  2  B.  &  A.  134. 
Bobinton  v.  M^Bonnell,  2  B.  &  A.  134. 

(z)  Hall  V.  Gumey,  Co.  B.  L.  6th 
edit.  342.  See  the  stet  6  Geo.  2,  c.  5, 
s.  72.  It  seems  to  be  now  settled  that 
the  share  of  a  dormant  partner  goes  to 
the  assignees.  Bx  parte  Bnderby,  2 
B.  &  C.  388.  And  see  Bx  parte  Byster, 
2  Rose,  256.  Contra,  Coldwell  v.  Ore- 
gory,  1  Price,  110.    So  a  ship  registered 


158 


bankruptcy:  proofs  in  actions  by  assignees. 


Reputed  possesrion  as  before  (a).  Alter  the  seizure  of  B/s  6tock  in  trade  upon  9^fi.fa. 
ownership,  j^y  ^^  trader's  shopmen,  under  a  warrant  on  a  Saturday,  they  carried  away 
the  key,  but  opened  the  shop  again  on  Monday  ihorning,  and  although  B. 
did  not  interfere,  business  was  carried  on,  ftpparently,  as  usud,  and  ih  the 
evening  of  the  Monday  B.  committed  an  act  of  banlrhptcy ;  it  was  held 
that  the  goods  passed  to  the  assignees,  notwithstanding  the  l^x^chtion,  since 
the  possession  jof  the  servants  iras  the  possession  of  the  m^t€r(&). 

So  where  B.  a  brewer,  being  in  partnership  with  il.,  mortgaged  a  moiety 
of  the  stock  in  trade,  utensils,  debts,  &c.  to  C.  in  trust  for  if.,  but  continued 
in  possession,  and  acted  as  il.'s  partner  till  he,  J9.,  became  bankrupt ;  for 
being  in  possession,  and  acting  as  partner,'  receiring  debts,  &c.  B,  was  as 
much  the  reputed  owner  as  A,  (c).  S^  where  A.  sold  a  dyer's  plant-to'  B,,  and 
at  the  end  of  a  year  B,  covenanted  to  delivei'  u^  thfe'  plant,  in  consideration 
ef  A.'s  oancelling  BJs  unpaid  notes,  which  he  had  given  to  ^.  in  payment 
for  the  plant ;,  and  it  was  stipulated  that  A,  should  I^t  the  plant  to  B.  for 
a  term,  with  a  proviso  that  B.  should  deliver  up  the  plant,  and  that  A,  might 
take  possession  of  it  upon  the  fiailure  in  payment  of  rent.  There  was  a  me- 
morandum that  B,  had  given  possessibn"  to  A.  by  the  delivery  of  a  single 
winch ;  JB.  remained  in  possession!  till  his  bahkrupticy,  and  it  was  held  that 
the  property  vested  in  the  assignees  (<£). 

A;  a  trader  and  an  officer  in  the  East  India  Company's  service,  assigned 
his  privilege  of  shipping  goods  to  England  to  B!,  bilt  (such  an  assignment 
being  prohibited),  tim  goods  were  shipped,  entered,  warehoused,  and  sold 
in  ^.'s  name,  and  the  proceeds  were  ctfrHed  to  his  account ;  but  before  he 
received  them  from  the  company  he  became  a  bankrupt ;  it  was  held  that 
the  aesignees  wei^  entitled  to  such  proceeds  («).  So  where  A.yH  distiller, 
leased  to  B.  (his  former  partner,)  and  C.  a  distill-house,  with  the  stills,  vats 
and  utensils,  which  had  before  been  used  by  A,  arid'  J?.,  and  after  this  B. 
and  C  carried  on  business  as  partners,  in  pcftsession  of  the  preihises  and 
utensils,  till  they  became  bankrupt;  the  c6uxH;  were  of  opinion  that  the 
bankrupts  had,  at  the  time  of  the  bankruptcy,  acquired  the  reputed  owner- 
ship of  the  vats  and  utensils  (which  were  moveable),  and  had  thereby 
acquired  the  real  ownership  for  their  creditors  (f). 

Where  4.  who  kcrpt  a  public-house,  asserted  thai;  she  was  married  to  P., 
and  entered  his  name  at  the  Excise  Office,  with  a  note  in  the  margin 


in  the  name  of  one  owner,  but  suffered  to 
be  in  the  possession,  order,  and  disposition 
of  the  partnership,  passes  to  the  assignees. 
Bx  parte  Bum,  1  J.  &  W.  378.  ' 

(a)  Lingham  v.  Biggs,  1  B.  &  P.  82. 
Where  a  landlord  distrained  upon  t£te  goods 
of  his  tenant,  which  he  took  at  the  ap-' 
praisement,  and  left  the  goods  in  the  pos- 
session of  the  wife  of  the  tenant,  who* 
shortly  after  became  bankrupt,  after  which 
the  landlord  again  distrained  as  for  the 
former  rent;  held,  that  the  goods  were  in 
the  order  and  disposition  of  the  bankrupt, 
and  passed  to  the  assignees)  and  that  the 
rent  haring  been  satisfied,  the  goods  could 
not  be  again  distrained. '£^  parte  Shuttle- 
worthy  1  D.  &  Ch.  233.  And  »ee  Tmumint 
V.  Hartop,  Holt's  C.  836.  Bifher  v.  Ha9- 
ler,  4  Bing.  479.  See  Longman  v.  Tripp, 
2  N.  R.  67,  as  to  the  publisher's  right  to  a 
newspaper. 


•  (b)  Per  Ld.  BUenbdrough,  C.  J.  Jackson 
V.  Irwin,  2  CaUip.  4^.  Aild  see  Home  ▼. 
Baker,  0  East,  216;  Thakkwaite  v.  Cock, 
3  Taunt.  487.  But  see  Coldwell  y.  Ore- 
gory,  1  Price,  119.  So,  in  iTatesv.Potcell, 
cor,  Abbott,  L.  C.  J.  sittings  after  T.  T. 
1^23,  the  goods  had  been  taken  in  execu* 
tion  twelve  months  before  at  the  suit  of  the 
trader's  bit^ther;  but  the  sheriff  remained 
in  possession  one  day  only,  and  then  the 
bankrupt's  son  took-pos^sion,  and  carried 
oa  the  business,  bought  goods,  kc, 

•  (<?)  Byall  V.  BoUeA  Ves.  248 ;  1  Wils. 
260;  1  Atk.  105.  Tcnmaint  \,  Hartop, 
Holt's  C.'335. 

((£)  Bru»on  y.  Wylie,  1  B.  &  P.  83,  n. 

{e)  Gordon  v.  The  Bast  India  Com- 
pany, 7  T.  R.  228. 

(/)  Home  V.  Baker,  9  East,  215. 
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"  married/'  and  P.  afterwards  had  the  licence,  and  continued  in  possesuon  Reputed 
of  the  house  and  goods  till  he  became  a  bankrupt,  the  court  held  that  A,  ^''°«"Ji»P' 
could  not,  after  asserting  that  P.  was  her  husband,  claim  them  as  her  sole 
property  (^).  So  where  the  trustees  for  the  wife  of  B,  and  her  children  by 
a  former  husband,  permitted  B.  to  remain  in  possession  of  the  goods  (on 
condition  that  he  should  pay  to  them  certain  sums  for  the  use  of  the  children,) 
until  the  evening  before  he  committed  an  act  of  bankruptcy,  the  case  was 
held  to  be  within  the  statute  (A). 

Eyidence  of  reputation  is  admissible  to  prove  the  defendant  to  be  the 
reputed  owner,  where  the  reputation  is  supported  by  facts ;  but  bare  repu- 
tation, unsupported  by  facts,  although  perhaps  admissible,  is  truuffident  evi- 
dence to  prove  an  appi|rent  ownership  under  the  statute  (i). 

The  presumption  arising  from  the  bankrupt's  pa«e«no«  of  property  at  Proof  in 
the  time  of  the  bankruptcy  is  frequently  capable  of  being  answered  and  ^^^^^' 
explained  away  by  evidence  which  shows  that  possession  was  given  up  by 
the  bankrupt,  as  far  as  the  natur.e  of  the  case  admitted ;  or  that  there  was  not 
such  a  permissive  possession  as  is  contemplated  by  the  statute.  For  tho 
mere  possession  of  tlie  property  by  the  bankrupt  is  not  in  itself  sufficient  to 
entitle  the  assignees  to  claim  it  for  the  creditors. 

Where  there  is  a  possession,  without  any  wilful  permission  on  the  part  of 
the  ow^ner  which  may  delude  creditors,  the  case  is  not  within  the  statute ;  as 
wbere,^^^,  such  possession  is  delivered  as  the  circumstances  of  the  case 
will  permit ;  or,  secondly,  where  the  bankrupt  has  possession  as  executor  (A) 
or  administrator ;  or  where  the  husband  has  possession  of  the  separate  pro- 
perty of  the  wife  (/);  or  has  a  mere  tempiora]:y, custody  of  it;  or  has  the 
possession  for  such  a  purpose  as  excludes  the  presumption  of  ownecship,  and 
consequently  where  no  delusion  can  arise;  as  where  the  bankrupt  has  posses- 
sion as  factor  (m),  or  as  bailee,  or  as  a  banker  for  a  specific  purpose.  Thirdly, 
the  owner  may  show  that  in  point  of  fact  the  bankrupt  was  not  the  reputed 
oumer,    Lasibf,  the  defendant  may  show  that  the  possession  was  adverse  (n). 

1st.  Where  a  ship  or  cargo  is  sold  whilst  the  ship  is  at  sea,  then,  since  Thatactaal 
actual  possession  cannot  be  taken  before  her  return,  it  is  sufficient  if  in  the  possession 
meantime  the  grand  bill  of  sale  and  bill  of  lading  be  transferred,  for  there  ^*"°°*  ^ 
was  no  other  way  of  delivering  possession  (o).    So  where  a  trader,  as  a 
security  for  money  lent,  assigned  the  bills  of  lading  and  policies  of  insurance 
of  the  cargo  of  a  ship  at  sea,  and  the  policies  were  indorsed  to  the  lender, 
the  trader  became  bankrupt,  and  Lord  Hardwicke,  C.  held,  that  since  every 
thing  which  could  show  a  right  to  the  cargo  had  been  delivered  over  to  the 
defendant,  (against  whom  the  assignees  had  filed  a  bill)  the  bankrupt  could 
no  longer  be  said  to  havo  the  order  and  disposition  of  it  (p).    So  where  a 
tnider,  as  a  security  for  a  debt  due  to  the  defendant,  agreed  to  assign  the 
cargo  of  a  ship  homeward  bound,  and  to  deposit  the  policy  of  insurance  on 
the  goods  with  the  defendant,  and  to  indorse  and  deliver  the  bills  of  lading 


given. 


ig)  Mace  V.  CadeU,  Cowp.  Sd2, 
(A)  Darby  and  others  Y.  Smith,  9  T.n, 
82. 

(t)  Oliver  v.  Bartfett,  1  B.  &  B.  269. 
So.  evidence  of  a  contrary  reputation  is 
evidence  for  the  defendant.  Ourr  v.  Brit' 
ton.  Holt's  C.  327.  And  see  MuUer  v. 
Uoss,  1  H.  &  S.  dd5;  lAngham  v.  Biggs, 
1  d.  dc  P.  82;  Home  v.  Baker,  9  East, 
215. 


(A)  Ex  parte  Marsh,  I  Atk.  Ifi9;  3  P. 
Wms.187;  3  Burr.  13(16. 

(0  Jarman  v.  Wooloton,  3  T.  It  618. 

(m)  Bx  parte  Chion,  3  P.  Will.  187,  n. 
Cnllen's  B.  L.  225. 

(n)  Smith  v.  Topping,  5  B.  &  Ad.  674. 

(o)  Broion  v.  Heatheote,  1  Atk.  160. 
Atkinson  v.  Mating,  2  T.  R.  462.    Lem- 
priere  v.  Pasley,  2  T.  R.  485 ;  supra  15 
note  {s),  156,  note  (o). 

(p)  Brotcn  v.  Heathcote,  1  Atk,  160,.. 
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to  him  as  soon  as  they  arrived ;  the  poUcj  and  letters  of  advice  were  accor- 
dingly deposited  with  the  defendant,  and  the  bill  of  lading  was  indorsed  to 
him  as  soon  as  it  arrived,  but  after  an  act  of  bankruptcy  committed  by  the 
trader.  The  defendant  obtained  possession  of  the  cargo,  and  on  trover 
brought  by  the  assignees,  the  court  held  that  the  case  of  Brawn  v.  Heathcote 
strongly  applied ;  since,  although  in  that  case  there  was  an  assignment  of  the 
bill  of  lading,  and  in  this,  only  an  agreement  to  assign,  this  circumstance 
made  no  difference,  since  in  both  cases  the  title  was  merely  an  equitable 
one  (g). 

Where  the  ship  was  in  an  Irish  port  at  the  time  when  the  owner  mort- 
gaged her,  and  delivered  all  the  deeds,  &c.  to  the  mortgagee,  and  during  the 
space  of  a  month  the  mortgagee  might  have  taken  possession  of  her  in  the 
Irish  port,  it  was  held,  that  the  delivery  of  the  muniments  constituted  a 
sufficient  possession,  and  that  the  mortgagee  was  not  bound  to  take  posses- 
sion of  her  in  a  foreign  port  (r). 

Where  ii.,  a  trader,  deposited  with  B.  a  bill  of  sale,  of  a  sixteenth  part  of 
a  ship  not  at  sea,  and  there  was  no  evidence  that  the  trader  had  acted  as 
owner  after  the  deposit,  Lord  Thurlow,  C.  held,  that  B.  was  entitled  to  the 
produce  of  the  bill  of  sale  against  the  assignees  of  A,y  who  had  become 
bankrupt ;  since  in  the  case  of  assignments  of  shares  of  ships  this  seemed  to 
be  the  only  way  of  delivering  possession  («). 
Possession  2dly.  It  has  been  held,  that  where  the  bankrupt  has  possession  of  the 
asexecutor,  goods  as  an  executor  or  administrator,  or  under  a  trust  {t\  the  case  is  not 
within  the  statute  (u) ;  so  that  where  an  executor  becomes  bankrupt,  the 
commissioners  cannot  seize  even  money  which  belonged  to  the  testator,  if 
it  can  be  specifically  distinguished  from  the  property  of  the  bankrupt  him- 
self (r).  Neither  does  it  extend  to  a  possession  by  the  bankrupt  as  a  trustee 
for  another ;  as,  where  a  trader  bought  South  Sea  stock  for  J.  5.  in  his  own 
name,  but  entered  it  in  his  book  as  bought  for  I,  S,,  after  which  he  became 
bankrupt,  it  was  held  that  I,  S.  was  entitled  to  the  stock  (y).  So  where 
the  husband  has  possession  of  the  separate  property  of  the  wife,  settled  in 


&c. 


(q)  Lempriere  v.  PaOey,  2  T.  R.  465. 

(r)  Ex  parte  BaUon^  3  Bro.  C.  C.  863. 
See  also  AtkUuon  w.MaiingfftT.  R.  40S. 

(«)  JSx  parte  Stadgroom^  1  Yes.  jnn. 
168.  See  also  Manton  v.  Moore^  7  T.  R. 
67. 

(0  Shqftedntry,  Earl  </,  v.  ItttfwII,  1 
B  &  C.  666,  where  the  Dake  of  Marl- 
borough, as  the  owDer  of  an  estate,  had 
the  use  of  foinitare  which  was  settled  in 
trustees  in  trust  to  permit  the  owoer  of 
the  estate  to  use  it,  and  it  was  held,  that 
on  the  bankmptcy  of  the  duke  the  furni- 
ture would  not  have  passed  to  his  assig- 
nees. So  where  a  testator  directed  that, 
in  case  his  son  should  carry  on  his  tnule, 
his  house  and  furniture  should  not  be  sold, 
but  that  his  trustees  should  permit  his 
widow  and  cliildren  to  reside  in  the  dwel- 
ling-house, and  haye  the  use  of  the  furni- 
ture, it  was  held  that  the  furniture  did 
not  pass  to  the  assignees  of  the  mother 
and  son.  Ex  parte  Martin^  2  Rose,  831. 
Stock  transferred  by  the  accountant^ 
general  into  the  name  of  tlie  mortgagee 
without  the  privity  of  the    mortgagor. 


does  not  pass.  Ex  parte  M*^,mt^*mmj 
Buek.  480.  But  by  true  owner  is  meant 
legal  owner ;  and  where  a  trustee  sold,  and 
let  the  purelmser  into  possession  before 
payment,  the  property  was  held  to  pass. 
Ex  parte  Dale,  Buck.  865.  In  general, 
property  whieh  the  bankrupt  holds  as 
trustee  only,  does  not  pass  to  his  assignees. 
Wineh  V.  Keeley,  1  T.  R.  619.  Taylor 
V.  Plumer,  8  M.  &  8.  576.  Smith  v. 
Pieherinffy  Peake,  50.  Ex  parte  Wat' 
JtinSf  1  Mont.  Sc  Ayr.  689. 

(«)  Ex  parte  EaU,  1  Atk.101;  4T. 
R.  629.  Ex  parte  Marth,  I  Atk.  159. 
But  if  a  person  entitled  to  take  out  admi- 
nistration neglect  to  do  so,  and  he  becomes 
banlutipt,  the  goods  pass  to  tiie  assignees, 
although  he  t^es  out  administration  after 
the  bankruptcy.  Fox  v.  Fither,  8  B.  &  A. 
186. 

(x)  Per  Lord  Mansfield,  8  Burr.  1866. 
1  Atk.  101. 

(y)  By  Lord  Parker,  C.  Ex  parte 
Chumy  3  P.  Wms.  187.  And  see  Lord 
Mansfield's  observations  in  Maee  v.  Cadellf 
Cewp.  288. 
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as  exectH 
tor,  &e. 


trastees  upon  her  before  marriage  (z).  So  where  the  bankrupt  has  posses-  Poflsessioa 
sion  as  a  mere  factor  or  agent  for  sale  (a).  As  where  a  carpenter  receives 
timber  to  convert  into  a  waggon  (b) ;  or  a  tailor  cloth  to  work  up  into 
clothes  (c).  It  was  agreed  between  F,  and  JT.,  that  K,  should  contract  with 
the  commissioners  of  the  Victualling-office  to  do  certain  work  in  his  own 
name ;  that  he  should  have  a  guinea  per  week,  and  one-fourth  of  the  clear 
profits,  and  that  F.  should  supply  timber  for  the  purpose.  Timber  was 
accordingly  supplied  by  F.^  and  was  received  by  the  King's  officers  in  the 
yard  where  the  work  was  to  be  done.  F,  was  one  of  K.*8  sureties,  which, 
according  to  the  practice  as  to  government  contracts,  would  not  have  been 
allowed,  had  it  been  known  that  he  was  concerned  in  the  contract.  K,  be- 
came bankrupt,  and  F.  took  possession  of  the  timber ;  and  upon  an  action 
brought  by  the  assignees  of  JT.,  it  was  held  that  the  case  did  not  fall  within 
the  statute,  since  there  was  never  any  sale  of  the  timber  to  JT.,  nor  any 
general  delivery,  so  as  to  give  him  the  absolute  disposition  of  it ;  and  the 
storekeepers  would  not  have  permitted  K,  himself  to  have  sold  the  timber 
to  any  other  person,  since  they  considered  it  as  delivered  solely  for  the 
purpose  of  the  contract  (d). 


(2)  Jarman  v.  Wooloton,  3  T.  R.  618. 
Bat  if  property  be  settled  on  the  wife  to 
enable  her  to  carry  on  a  separate  trade, 
and  the  husband  Intermeddle,  the  property 
wiU  be  Uable  to  his  debts.  Ibid.  So  if 
the  bankrupt  have  the  possession  of  goods 
which  come  to  his  wife  as  administratrix, 
where  some  of  the  next  of  kin  are  infants, 
they  do  not  pass  to  his  assignees  {Vinerv, 
CadeU,  3  Esp.  C.  88) ;  but  if  she  takes  a 
beneficial  interest  in  the  property,  her  own 
share  passes  to  the  assignees,  who  become 
tenants  in  common  with  her  in  her  repre- 
sentative capacity.  Ibid.  The  goods  of 
a  woman  married  to  and  living  with  an 
insolvent,  and  being  ignorant  that  he  had 
a  former  wife  living,  do  not  pass  to  the 
assignees.  Seeu$,  if  she  allow  him  to  con- 
tinue in  possession  after  discovering  the 
former  marriage.  Miller  v.  Demetz,  1 
Mo.  &  R.  479.  See  also  Dean  v.  Brown^ 
3B.  ftCSdO. 

(a)  Per  Lord  King,  C  in  Oodfrty  v. 
FvTzOt  3  P.  Wms.  186.  Per  Ld.  Mans- 
field, in  Mace  v.  CadeU,  Cowp.  233. 
And  see  the  observations  of  Lawrence,  J. 
in  Home  v.  Baker,  9  East,  815.  See 
Atkbu  V.  Barwieh,  1  Str.  165;  Fort. 
353;  10  Mod.  431.  Harman  v.  Fisher, 
Cowp.  126.  80  if  the  factor  takes  notes 
in  payment,  or  exchanges  the  goods  for 
other  goods,  the  notes  or  property  do  not 
pass  to  the  assignees.  Whitcomb  v. 
Jaeoby  1  Salk.  160.  And  see  Taylor  v. 
Plumer,  3  M.  &  S.  562.  Otherwise,  if 
the  ikotor  sells  and  receives  the  price  be- 
fore the  bankruptcy,  the  priocipal  must 
come  in  with  the  rest  of  the  creditors. 
Scott  V.  Surman,  Willes,  490.  But  if  the 
price  be  not  paid  before  the  bankruptcy, 
but  is  afterwards  received  by  the  assignees, 
the  principal  may  sue  them.  lb.  Goods 
sent  on  sate  and  return  are  within  the 
statute,  if  the  party  retain  them  after  a 
VOL.  II. 


reasonable  time  for  making  hisTelection  has 
expired.  Livetay  v.  Hood,  2  Camp.  83. 
Gibson  v.  Bray,  1  Moore,  519 ;  8  l^unt. 
76.  Neatev.Ball,2EaBt,m.  Aider, 
if  a  reasonable  time  has  not  elapsed,  as  if 
the  goods  were  not  received  till  the  evening 
before  the  bankruptcy.  1  Moore,  519; 
8  Taunt.  76.  Where  there  was  a  custom 
that  the  purchaser  of  hops  should  leave 
them  in  the  vendor's  warehouse,  for  the 
purpose  of  sale,  it  was  held  that  they 
passed  to  his  assignee.  Thaekwaite  v. 
Cock,  3  Taunt.  487.  Where  foreign  mer- 
chants, through  their  agents,  procured 
consignments  and  remitted  bills  to  the 
consignees  for  the  amount,  and  informed 
the  consignors  of  having  so  done,  but  be- 
fore payment  the  agents  became  bankrupt ; 
held,  that  the  latter  were  to  be  deemed 
agents  through  the  whole  transa<^ion,  and 
that,  notwithstanding  the  claim  of  the 
agents  or  the  consignees,  the  consignors 
were  entitled  to  recover  the  bills  from  such 
ag^ts.  In  re  Douglas,  1  Mont.  &  Ch. 
(  B. )  1 .  Where  foreign  merchants  remitted 
bills  to  factors,  who  sold  them  and  entered 
the  amount  of  the  price  in  their  books  to 
the  credit  of  the  prhncipals,  who  had  the 
right  of  drawii^  on  them  to  the  amount ; 
held,  that  upon  the  bankruptcy  of  the 
factors  the  principals  were  entitled  to  the 
proceeds  of  the  bills,  and  that  the  bank- 
rupts having  indorsed  them  in  their  own 
names,  were  not  to  be  deemed  the  owners 
of  them.  jEx  parte  Pauli,  3  Deac.  169. 
And  see  Scott  v.  Surman,Wi}leB,  405. 

(b)  Collins  V.  Forbes,  3  T.  R.  316. 

(c)  Ibid. 

(d)  Ibid.  See  the  observations  of  Law- 
rence,  J.  in  Gordon  v.  East  India  Com* 
pony,  (7  T.  R.  237),  that  the  Court  pro- 
ceeded on  the  ground  that  the  bankrupt 
had  possession  of  the  property  for  a  special 
purpose  only. 

M 
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Po»9emion 
as  banker. 


Rppntation 
and  usage. 


Stoppage 
in  transitu. 


So  the  owner  mfty  show  thftt  a  banker,  at  the  time  htt  beeame  bankrupt, 
had  possession  of  specific  money  or  bills  of  his  in  his  hands,  not  upon  a 
general  or  running  account  between  them,  but  for  some  specific  purpose. 
l*he  decision,  however,  of  questions  between  the  assignees  of  bankers  at  the 
time  of  the  bankruptcy  seldom,  if  ever,  turns  upon  the  question  of  reputed 
ownership :  for  it  seems  to  be  clear,  that  the  mere  possession  of  bills  of 
exchange  by  a  banker  at  the  time  of  his  bankruptcy,  where  the  property 
an  1  ownership  remain  in  the  customer,  does  not  give  the  banker  the  order 
and  disposition  of  them  within  the  terms  of  the  statute  («).  So  the  mere 
custody  by  a  bailee,  for  a  specific  purpose,  is  not  within  the  statute  (/). 

8dly.  Notwithstanding  the  actual  possession  by  the  bankrupt  at  the  time 
of  the  bankruptcy,  since  the  fact  of  reputed  ownership  is  usually  a  question 
for  the  jury  {g),  the  defendant  may  show  that  the  bankrupt  was  not  in  fact 
the  reputed  owner :  as  for  instance,  that  there  is  a  known  usage  in  the  bank- 
rupt's trade  to  rent  on  hire  the  utensils  and  articles  used  in  the  trade,  since 
there  the  possession  and  use  of  such  utensils  and  articles  would  raise  no 
presumption  of  ownership  (A). 

Where>  by  an  agreement  between  the  vendor  and  vendee  of  a  house,  it 
was  agreed  that  formal  possession  should  be  given  to  the  vendee,  but  that 
the  vendor  should  remain  in  possession  for  three  months,  and  the  agreement 
was  notarioua  in  the  neighbourhood,  and  formal  possession  was  given,  and 
the  purchase-money  paid,  and  during  the  three  months  whilst  the  vendor 
continued  in  the  house  he  became  bankrupt,  the  court  held  that  the  case 
was  not  within  the  statute ;  for  during  the  three  months  the  bankrupt  was 
in  of  his  own  right  as  owner,  and  not  by  permission  of  the  true  owner ;  and 
because  the  transfer  being  notorious,  no  person  was  deceived ;  and  that 
the  fact  of  reputed  ownership  ought  to  have  been  found  to  raise  the  ques- 
tion (t).  The  defendant  may  also  rebut  the  evidence  to  prove  that  the 
banknipt  was  the  reputed  owner,  by  evidence  of  a  contrary  reputation  of 
ownership  in  himself. 

2dly.  That  the  right  to  particular  property  vested  in  the  bankrupt  by 
delivery,  &c.,  and  passed  to  his  assignees. 

The  peculiar  privilege  which  the  law  has  conceded  to  the  vendor  of  goods 
to  a  bankrupt,  of  stopping  them  in  transitu  before  they  come,  in  technical 
language,  to  the  very  touch  of  the  consignee  (A),  frequently  imposes  upon  the 


(«)  The  mere  custody  of  saoh  bills,  in 
order  that  the  banker  may  receive  money 
npon  them  when  due,  does  not  give  liim 
the  order  and  disposition  of  them  within 
the  statate.  See  the  observations  of  Hot 
royd,  J.  hi  TkMi^uon  v.  OUe$f  2  B.  &  C. 
483. 

(/)  The  plahitiff  ordered  a  chariot  and 
paid  for  it,  and  afterwards  sent  it  back  for 
alteratioa,  which  being  delayed  he  sent  for 
it  six  or  seven  times,  and  afterwards 
ordered  it  to  be  sold;  whilst  standing  in 
the  builder's  warehouse,  the  latter  became 
bankmpt;  it  was  held,  first,  that  it  was 
not  to  be  deemed  within  this  clause  of  the 
Act,  and  that  the  assignees  were  not  pro- 
tected from  an  action  of  trorer  after  three 
months  from  tlie  conyersion,  by  the  stat. 
6  O.  4,  c.  16,  a.  44;  the  words  <<  any  act 
done  "  not  applying  to  the  pecuniary  ar- 
rangement or  disposition  of  the  bankitipt's 
property  by  the  assignees,  but  to  acts  done 


for  the  purpose  of  taking  possession  thereof 
by  the  commissioners  or  otliers  acting  under 
their  warrant.  Carruthen  t.  Pajfne^  6 
Bing.  S70. 

(g)  See  ilftf22ar  T.  Afotf,  1  M.  &  8. 336. 

(h)  See  tlie  obserrations  in  Home  v. 
JBaA«r,9Eaat,216. 

(t)  MuUar  ▼.  Mon,  1  M.  ^  S.  d3& 
And  see  JSastyfOody*  Broten,  1R.Ae  M. 
318 ;  and  Latimer  v.  Batwn^  4  B.  &  C. 
663;  andnipra. 

(ik)  If  a  party  ooDtract  for  the  poichase 
of  goods  on  specific  credit,  and  nothing  be 
said  as  to  the  time  of  delivery,  both  right 
of  property  and  possession  vest  in  the 
vendee;  bnt  his  right  is  not  abeolnte,  but 
liable  to  be  defeated  by  his  previous  in* 
solvency,  before  aotnal  possession.  Blaxmm 
V.  8anderSj4B.&C.  841.  Tooke  v.  Hoi- 
Unffeworthf  6  T.  R.  215 ;  and  this  is  on 
the  grmittd  of  firand  npon  the  vendor ;  per 
Lord  Kenyon.    In  such  cases,  therefore, 


PBTERMINATION    OF   TRANSITUS. 


1<J3 


assignees  tbe  necessity  of  proviDg,  not  only  tliat  there  was  such  a  delivery 
of  the  goods  to  an  agent  of  the  trader  as  would  in  ordinary  cases  vest  the 
property  in  him  absolutely,  as  by  a  delivery  to  a  carrier ;  but  also,  that  the 
trannius  of  the  goods  was  actually  completed. 

Whether  the  stoppage  was  in  tramitu,  or  was  completely  determined,  is 
ordinarily  a  question  of  law  (/)•  In  order  to  raise  that  question,  it  is  usu- 
ally material  to  prove  on  whose  risk  and  account  the  goods  were  sent;  the 
character  and  situation  of  the  agent  in  whose  actual  possession  the  goods 
were  at  the  time  of  stoppage  (m) ;  by  whom  employed,  and  by  whom  to  be 
paid ;  the  poesessiouy  indorsement,  ka.  of  the  bill  of  lading  (») ;  the  place 
and  object  of  destinatioji  (0%  and  the  nature  of  the  acts  exercised  upon  them 
in  their  progress  (p),  with  a  view  to  take  possession  of  them. 

In  order  to  show  a  termination  of  the  tramiiuM^  it  is  essential  to  prove 
either  an  actual  or  constructive  delivery  (q)  to  the  vendee  or  his  repre- 
sentative. 


Stoppa|.<:« 
ill  transitu. 


Proof  of 
title  in  the 
trader. 


Termina- 
tion of  tron- 
situi. 


the  assignees  caimot  maintain  trover.  Qu. 
Whether  default  in  payment  at  the  time 
when  the  credit  expires  destroys  the 
rig^t  of  possession.    Per  Bayley,  J.  4  B. 

6  C.  948.  Se/nbie  not,  for  the  payment 
in  snch  case  is  not  either  a  precedent  or 
concurrent  consideration. 

(/)  See  Feisey.  Wrayy  SBgmt,9d;  Milli 
r,MaU,2  B.  &P.467:  3  B.&P.  119. 
469;  5£ast,175;  14£ast,308;  2  H.  B. 
504,  Part  payment  does  not  take  away 
the  right  of  stoppage.    {Hodgmm  v.  Xoy, 

7  T.  a  440.  FeUe  v.  Wray,  3  East,  93.) 
H or  does  the  usage  of  carriers  to  insist  on 
a  Uen  on  goods  for  a  general  balance  of 
account  between  them  and  tbe  consignees, 
at  all  affect  the  right.  Oppenhehn  v.  Rut" 
aely  3  B.  &  P.  42. 

(m)  If  he  was  the  mere  agent  of  the 
eottstgiMv,  at  whose  risk  the  goods  were 
•«nt,  the  delivery  to  him  would  not  vest 
any  property  in  the  consignee;  and  the 
question,  whether  the  property  was  divested 
by  a  stoppage  in  trafuitu  would  not  arise. 
See  Coxe  v.  Harden^  4  East,  211.  Wal- 
ley  V.  Montgomery  J  3  East,  585.  See,  as 
to  the  delivery  of  plate  by  a  silversmith  to 
an  engraver,  who  was  to  be  paid  by  the 
vendor,  to  get  the  vendee's  arms  engraved 
thereon.  OvDen$on  v.  MortCy  7  T.  R.  64. 
As  to  goods  delivered  by  the  consignor  on 
board  a  ship  chartered  by  the  consignee, 
see  BohiHngk  v.  InglU,  3  Bast,  381 ;  In- 
gits  T.  Utherwoody  1  East,  516 ;  Coxe  v. 
Harden^  4  East,  fill.  To  a  wharfinger, 
MUU  V.  Bally  2  B.  &  P.  457. 

(n)  In  general,  the  indorsement  by  the 
eensignee  of  the  bUl  of  lading  for  a  valuable 
consideration,  will  devest  the  right  of  stop- 
page.   Lieibarrow  v.  Mason,  2  T.  B.  63 ; 

8  U.  B.  fill ;  5T.  R. 367.    Feisev.  Wray, 

9  Bast,  93.  Otherwise,  where  there  is  no 
eonsidenitlon.  Newtom  v.  Thornton,  6 
Bast,  17. 

(o)  JHxon  ▼.  Baldwin,  5  East,  175. 
Leeds  v.  WrigM,  3  B.  &  P.  320^  Seott  v. 
Petit,  8  B.  &  P.  469.  The  general  rule 
seems  to  be,  that  if  by  appointment, as  be- 


tween the  consignor  and  consignee,  the 
goods  are  to  be  sent  to  a  particular  place 
where  they  are  to  wait  the  orders  of  the 
vendee  as  to  any  further  destination,  the 
trantitiLi  is  completed  when  they  arrive 
there.    Vide  irrfra,  note  {q\ 

(p)  The  putting  a  mark  on  the  goods  by 
the  assignee  of  the  consignee,  at  the  inn 
whither  they  were  sent  for  the  latter,  held 
to  divest  the  consignor's  right  of  stoppage 
in  tranntu.  Bllit  v.  Hunt,  3  T.  R.  464. 
And  see  Coxe  v.  Harden,  4  East,  211. 

(q)  As  by  the  delivery  of  the  key  of  the 
warehouse  in  which  the  goods  are  deposited. 
Mlit  V.  Hunt,  3  T.  R.  464.  Copeland  v. 
Stein,  8  T.  R.  199.  By  payment  of  rent 
for  the  warehouse.  Hurry  v.  Mangles, 
1  Camp.  452;  Harinan  v.  Anderson,  2 
Camp.  243.  The  lodgment  of  a  delivery- 
note  with  tbe  wharfinger.  (Ibid.)  By  a 
part  delivery,  where  there  is  no  intention 
to  separate  part  from  the  rest  {Slubey  v. 
Hey  ward,  2  H.  B.  505;  Hammond  v. 
Anderson,  1  N.  R.  68 ;  Ex  parte  Gtoynne, 
12  Ves.  jun.  379;  Stoveld  v.  Hug/tes,  14 
East,  308) ;  by  delivery  at  the  warehouse 
of  the  vendee's  agent,  where  no  ulterior  or 
more  complete  delivery  is  contemplated. 
Leeds  v.  Wright,  3  B.  &  P.  320.  And  see 
3  B.  &  P.  127  ;  Seott  v.  PettU,  3  B.  iic  P. 
469.  As  where  they  are  sent  to  an  agent 
who,  under  general  orders  from  the  vendor, 
sends  them  to  a  packer  (Ibid) ;  or  by  an 
act  of  ownership,  exercised  by  the  vendee 
whilst  the  goods  are  in  the  hands  of  his 
agent,  although  they  have  not  reached  the 
place  of  ultimate  destination  (  Wright  v. 
Laujes,  4  Esp.  C.  282);  by  delivery  00 
board  a  ship  chartered  and  fitted  out  by 
the  vendee  (Fowler  v.  Kymer,  cited  7  T. 
R.  442;  1  East,  552;  3  East,  396);  by 
reaching  an  expediter,  who  holds  them 
till  he  receives  orders  for  their  further 
destinatfon  (Dixon  v.  BaXdwin,  5  East^ 
175)  ;  by  being  sent  by  the  vendor  to 
the  ultimate  place  of  destination,  men- 
tioned by  the  vendee.  Howe  v.  Pic^ord, 
I  Moore.  526.  The  vendee  usually  ulluwcJ 
m2 
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BANKRUPTCY  :    PROOFS   IN    ACTIONS   BY   ASSIGNEES. 


Property  in 
banker. 


Another  class  in  which  proof  of  the  bankrupt's  title,  by  a  change  of 
property,  belongs  to  the  assignees,  consists  of  cases  which  arise  between 
the  assignees  of  a  banker  and  his  customers.  For  the  ordinary  rule  is,  that 
bills  and  securities  sent  to  a  banker  are  deposited  for  a  specific  purpose,  in 
which  case  they  do  not  pass  to  the  assignees,  and  consequently  it  lies  on  the 
assignees  to  prove  a  change  of  property.  The  general  principle  of  law  as 
between  the  banker  and  a  customer  is,  that  the  banker  stands  in  the  situa- 
tion of  9^  factor ;  that  he  holds  the  bills  of  a  customer  transmitted  before 
they  are  due,  as  the  agent  of  such  customer,  for  the  purpose  of  obtaining 
payment,  and  with  a  right  of  lien  for  advances  made  on  the  credit  of  such 
bills  (r) ;  consequently,  if  a  customer  send  bills  to  a  banker,  and  they  re- 
main in  specie  in  the  hands  of  such  banker  till  the  bankruptcy,  they  con- 
tinue to  be  the  property  of  the  customer,  notwithstanding  the  bankruptcy  («). 


goods  brought  by  the  defendant,  a  carrier, 
to  remain  at  his  warehouse  until  distri- 
buted by  his  orders  to  bis  customers,  and 
the  jury  found  that  the  warehouse  was 
the  final  destination,  held  that  the  tran- 
situi  was  at  an  end,  and  that  the  vendor's 
right  of  stoppage  was  also  gone.  Allan 
V.  GrippcTy  2  C.  &  J.  218.  The  plaintiff 
being  previously  indebted  to  the  defen- 
dants, purchased  a  butt  of  sherry  of  the  de- 
fendants, which  was  to  remain  in  the  docks 
nndelivered  and  upon  becoming  embar- 
rassed he  had  offered  the  defendants  to 
take  it  back,  which  was  refused,  and  an 
arrangement  for  a  composition  was  after- 
wards entered  into  with  the  creditors,  the 
defendants  being  parties,  and  a  sum  set 
opposite  their  names  including  the  sherry, 
and  they  received  the  first  and  largest  in- 
stalment, but  upon  demand  refused  to  de- 
liver the  wine,  or  sign  the  release,  although 
they  admitted  it  to  have  been  included  in 
the  composition ;  held,  that  having  obtained 
by  the  agreement  security  for  the  whole  of 
their  debt,  tiie  right  of  stoppage  in  transitu 
was  gone.  Nichols  v.  Hart,  5  C.  &  P. 
179. 

But  such  a  delivery  as  would  be  suf- 
ficient in  the  absence  of  insolvency  to  vest 
the  property  in  the  vendee,  is  frequently 
insufficient  to  divest  the  right  of  stoppage 
In  transitti.  It  seems  to  be  a  general  rule, 
that  so  long  as  the  goods  are  in  the  posses* 
sion  of  one  who  is  a  mere  agent,  to  for- 
ward them,  in  order  to  give  a  more  com- 
plete possession  to  the  vendee,  the  transUus 
oontinnes :  as  where  they  are  delivered  to 
a  wharfinger,  to  be  forwarded  to  the  vendee 
{Hodgson  v.  Loy,  7  T.  R.  440;  MilU  v. 
Ban,  2  B.  &  P.  457 ;  Smith  v.  Gos$y  1 
Camp.  283);  although  the  whaxfinger  be 
employed  by  the  vendee  (Smith  v.  Gost,  I 
Camp  282 ;  Oppenheim  v.  Butsel,  3  B.  & 
P.  42;  and  see  Snee  v.  Prescott,  1  Atk. 
245 ;  Liekbarrow  v.  Mason,  1  H.  B.  364; 
Hunt  V.  Ward,  cited  3  T.  R.  467  ;  Feis9 
V.  Wray,  3  East,  03) ;  or  to  an  agent  who 
purchases  for  a  principal  abroad,  and  in- 
forms the  vendor,  at  the  time  of  the  purchase, 
that  the  goods  are  to  be  sent  abroad  (to 
Lisbon).     (Coates  v.  Eailton,6  B.  &,  C. 


422);  or  to  a  packer,  by  order  of  the 
vendee  {Hunt  v.  Ward,  3  T.  R.  467) ;  pro- 
vided the  vendee  does  not  use  the  whar- 
finger's or  packer's  warehouse  as  his  own, 
and  that  he  contemplates  an  ulterior  place 
of  delivery  ( Wright  v.  Lawes,  4  Esp.  C. 
82 ;  per  Cbambre,  J.  Richardson  v.  Goss, 
3  B.  &  P.  127.)  So  a  delivery  of  plate  to 
an  eng^ ver  employed  by  the  vendor  ( CHoen- 
ion  V.  Morse,  7  T.  R.  64) ;  of  goods  to  a 
common  carrier  (Stokes  v.  LaRiviere,  cited 
3  T.  R.  466 ;  Hunter  v.  Real,  Ibid),  so  long 
as  the  lien  of  the  carrier  remains  (Craw- 
shato  V.  Eades,  1  B.  &  C.  181);  or  on 
board  a  general  ship  (Ibid,  and  3  East, 
397;  7  T.  R 440 ;  Afiii* V.  J5a//, 2 B. &  P. 
457) ;  though  at  the  risk  and  expense,  and 
in  the  name  and  by  the  appointment  of  the 
vendee,  will  not  divest  tiie  right  of  stop- 
page in  transitu.  And  see  Ruch  v.  Hat- 
field, 5  B.  &  A.  632. 

(r)  Giles  V.  PerMns,  0  East,  12.  A 
customer  paid  bills,  not  due.  Into  his 
bankers  in  the  country,  whose  custom  It 
was  to  credit  their  customers  with  the 
amount  of  such  bills  if  approved  in  cash, 
charging  interest:  it  was  held  that  the 
customer  was  entitled  to  recover  back 
those  bills  in  specie  from  the  assignees 
of  the  bankers,  on  their  bankruptcy ; 
and  per  Lord  Ellenborough,  C.  J.,  every 
man  who  pays  bills,  not  then  due,  into 
the  hands  of  his  banker,  places  them  there 
as  in  the  hands  of  his  agent,  to  obtain 
money  for  them  when  due.  If  the  banker 
discount  the  bill,  or  advance  money  on  the 
credit  of  It,  that  alters  the  case ;  he  then 
acqalres  the  entire  property  in  it,  or  has  a 
lien  pro  tanto  for  his  advance.  The  only 
difference  between  the  practice  stated  as 
to  London  and  country  bankers  in  this  re- 
spect, is,  tliat  the  former,  if  overdrawn, 
has  a  lien  on  the  bill  deposited  with  him, 
though  not  indorsed ;  the  country  banker, 
who  always  takes  the  bill  indorsed,  has  not 
only  a  lien  on  it  if  his  account  be  over- 
drawn, but  also  a  legal  remedy  upon  the 
blU  by  the  indorsement 

(*)  Scott  y.  Surman,Wi\\QB,  400,   Bol- 
ton v.  Puller,  1  B.  &  P.  539.     Thompson 
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And  though  a  customer  who  pays  bills  into  a  banker's  hands  has  a  right  to  Property  in 
expect  that  his  drafts  will  be  honoured  to  the  amount  of  the  bills  paid  in,  l»iiker. 
yet  the  property  in  the  bills  is  not  altered  (/). 

Such  being  the  general  rule,  it  follows  that  if  it  be  contended  that  the 
banker  was  more  than  a  mere  depositary,  with  a  right  of  lien,  it  lies  on  the 
assignees  to  prove  it  (u). 

Evidence  on  the  part  of  the  assignees,  in  such  cases,  consists  in  any  facts 
which  show  that  the  owner  of  the  bills  parted  with  the  property  by  a  sale 
or  discount  to  the  bankers,  or  that  they  were  the  depositaries,  subject  to  a 
hen  (x). 

It  is  not  sufficient  to  show  that  the  bankers  had  a  limited  authority  to 
discount  to  a  certain  amount,  or  that  they  had  authority  to  discount  to  au 
uncertain  amount,  where  the  object  is  a  special  one ;  as  to  honour  the  drafts 
or  bills  of  the  customer,  or  to  reduce  the  cash  balance  when  the  bankers 
should  be  in  advance  (y). 

The  best  and  most  direct  evidence  on  this  head,  consists  in  the  autho- 
rity or  directions  given  by  the  customer,  especially  if  they  be  in  writing  (z). 

Proof  that  the  bills  were  in  the  hands  of  the  banker,  indorted  by  the 
customer,  is  pritnA  facie  evidence  of  a  discount,  but  not  conclusive;  for  they 
may  have  been  indorsed  merely  to  enable  the  banker  the  more  effectually 
to  receive  payment  on  behalf  of  the  customer  from  other  parties  (a). 

The  mode  in  which  the  bills  were  entered  in  the  bankers  books  will  not 
aflfect  the  question,  without  proof  of  assent  on  the  part  of  the  owner  (b). 


T.Gaeff,2  B.&C.  482.  Sx  parte  Hip- 
pingt,  2  Gl.  &  J.  08.  Where  a  enstomer 
was  m  the  habit  of  paying  in  bills  on  ac- 
count, which,  if  approved  of,  were  carried 
to  his  account,  but  entered  as  bills  to  his 
credit  to  the  ftill  amount,  and  he  was  then 
at  liberty  to  draw  to  that  amount  by 
cheques  on  the  bank ;  it  was  held  tliat  in 
the  absence  of  proof  of  any  agreement  that 
the  bills  when  they  reached  the  bankers 
should  become  their  property,  the  bills  re- 
maining in  specie  in  the  hands  of  the 
bankers  at  the  time  of  the  bankruptcy 
might  be  recovered  by  the  customer,  the 
cash  balance  being  in  his  fiivour.  TTtompatm 
v.6t/tf,2B.&C.422.  And  Bee  Bx  partt 
ArmisteiU^  2  O.  &  J.371;  K.  6c  M.108. 
The  decision  of  questions  between  the 
assignees  of  bankers  and  customers,  in 
respect  of  bills  of  exchange  wldch  remain 
in  possession  of  the  bankers  at  the  time  of 
the  bankruptcy,  seldom  If  ever  turns  upon 
the  clause  of  the  sUt  21  J.  1  (now  6  0. 4, 
c  16,  s.  72),  but  upon  the  question  whether 
the  property  has  passed;  or  if  not,  whether 
the  bankers  were  entitled  to  a  lien. 

(0  i».  &  per  Holioyd,  J.  2  B.  &C.481. 

(tt)  Per  Lord  Eldon,  G.  JSx  parte  Sar- 
geanty  1  Rose,  163. 

(x)  Although  the  customer,  when  he  has 
deposited  bills  as  a  collateral  security  for  the 
huikmpf  s  acceptance,  has  a  right  to  have 
them  returned,  on  exonerating  the  estate, 
yet  the  holders  of  those  acceptances  have 
no  such  right;  for  being  strangers  to  the 
contract  between  the  banker  and  his  cus- 
tomer, they  can  claim  no  lien.  If  the 
customer  in  such  case  also  become  bank- 


rupt, as  the  banker's  estate  cannot  be 
exonerated  without  discharging  such  bills, 
it  seems  that  the  Lord  Chancellor  will 
order  such  an  arrangement  as  will  make 
such  bills  ayailable.  Sx  parte  Waring 
and  Ex  parte  Inglie,  2  Bose,  282.  Yet 
qu,  whether  in  principle  the  OYmers  of  the 
bills  ought  to  receive  more  from  such 
securities,  in  proportion  to  their  debt, 
than  the  other  creditors  receive  from  the 
banker's  estate?  had  the  customer  re* 
mained  solvent,  the  banker's  assignees 
could  not,  it  seems,  have  claimed  more  on 
the  securities  than  they  paid  to  those  cre- 
ditors rateably  with  the  rest;  the  holders  of 
the  bills  would  have  been  entitled  to  have  re- 
sorted to  the  customer  (beingthedrawer/cc.) 
for  the  remainder  of  the  debt,  and  he  having 
become  bankrupt,  they  ought  not,  as  it 
seems,  on  that  account,  to  receive  more 
from  the  banker's  estate,  but  to  be  paid 
their  proportion  of  the  remainder  rateably 
with  the  customer's  creditors. 

(y)  Ex  parte  Wdk^ld  Bank,  1  Rose, 
243.  Ex  parte  Leeds  Bankjlh,  254.  Qu, 
Whether  a  general  authority  be  snificienty 
&c.  Lord  Eldon,  C,  in  the  cases  arising 
on  Bolder&s  bankruptcy,  seems  to  have 
been  of  opinion  that  it  would. 

(z)  Ex  parte  Dumas,  1  Atk.  232. 

(a)  Ex  parte  Towgood,  19  Yes.  229. 
Thompson  v.  OUeSf  2  B.  &  C.  422. 

(h)  Bills  not  due  and  entered  s?u>rt  in 
the  banker's  books,  are  considered  the  pro* 
perty  of  the  enstomer.  **  The  fact  that 
bills  were  not  written  short,  amounts  to 
nothing,  unless  there  be  a  concurrence 
manifested  at  the  time,  or  to  be  inferred 
m3 
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On  the  other  hand,  the  writing  the  hills  short  is  merely  evidence  of  the 
nature  of  the  remittance.  If  it  be  accompanied  by  a  letter  which  di* 
rects  its  application,  that  cannot  be  got  rid  of  by  the  unauthorized  act  of 
the  banker  (c). 

Where  the  bills  are  entered  short,  if  it  appears  from  the  habits  of  dealing 
between  the  parties  that  they  were  considered  as  cash,  they  will  pass  to  the 
assignees  (<£). 

In  general,  where  bills  have  been  deposited  by  the  plaintiff  to  answer  a 
specific  purpose,  which  has  not  been  answered,  and  they  remain  in  the 
hands  of  the  assignees  after  the  bankruptcy,  the  owner  is  entitled  to  recover 
them  from  the  assignees  (e),  or  to  hold  them  against  the  assignees. 


from  the  habits  of  dealing  between  the 
parties  that  they  were  to  be  considered 
at  cash.  If  they  were  there,  with  the 
owner's  knowledge,  a*  cashy  and  he  draws, 
or  is  entitled  to  draw  on  them,  as  having 
that  credit  in  cash,  he  is  precladed  from 
recurriag  to  them  specifically,  but  it  l^e 
on  the  assignees  to  prove  that  to  be  tne 
ease :  the  owner  is  entitled  unless  the  bills 
hav«  been  carried  to  his  credit  with  his 
knowledge  or  consent  Per  Lord  Eldon, 
in  Ex  parte  Sargeant,  1  Rose,  153.  Bills 
of  exchange  having  been  paid  by  a  cus- 
tomer to  his  account  with  a  banker,  were 
entered  as  cash,  with  a  distinct  interest 
account;  the  customer  had  credit  to  the 
amount  of  the  bills  so  entered,  but  did  not 
overdraw  the  account ;  there  was  a  cnstom 
in  the  country  to  circulate  short  bills,  but 
no  express  authority  was  given  to  circulate 
the  bills  in  question.  The  Ld.  Chancellor, 
reversing  the  decree  of  the  Yice^hancellor, 
held  that  tiie  bills  did  not  pass  to  the 
assignees.  JSx  parte  Benson,  I  Mont.  & 
Bligh,  120. 

(c)  See  £x  parte  Damas,  I  Atk.  232, 
1  Rose,  243. 

(rf)  Bx  parte  Thompson,  Mo.  &  M.  102. 

{e)  As  where  A.  remitted  bills  to  JB.,  a 
banker,  for  the  express  purpose  of  answer- 
ing other  bills  drawn  by  il.  on  the  banker, 
on  a  particular  account,  which  latter  bills 
had  been  dishonoured  by  the  banker,  and 
paid  by  A,  before  the  bankruptcy  of  B. 
Lord  Eldon,  C.  observed,  it  is  cleaily  set- 
tled, that  where  bills  are  remitted  on  a 
general  account,  and  there  is  no  evidence 
to  the  contrary,  they  cannot  be  followed  in 
case  of  bankruptcy ;  if  remitted  for  a  par- 
ticular purpose,  they  may.  Ex  parte  Pease, 
1  Rose,  241.  Where  ^.  and  B,  had  a 
general  running  account,  consisting  of  bills 
drawn  by  B.  on  C.  in  favour  of  i4.,  and  of 
bills  and  other  securities  deposited  by  A, 
with  B,,  and  upon  the  failure  ofB.  and  C, 
A,  was  obliged  to  take  up  the  bills  received 
by  him  from  B.,  whereby  the  balance  of  ac- 
coants  was  in  favour  of  ^.,it  was  held  that 
he  could  not  maintain  trover  for  the  bills 
deposited  with  B.  unless  they  had  been 
specifically  appropriated  to  answer  ^.'s 
drafts  on  C.  in  favour  of  ^.,  and  deposited 
for  that  purpose  expressly.  Bent  v.  Puller, 
6T.  K.  404.     Where  A,  sent  certain  bills 


of  long  dates  to  B,,  a  banker,  requesting 
permission  to  draw  bills  of  shorter  dates 
without  renewals,  and  sent  the  long  bills 
indorsed  to  B,  In  the  letter  of  request,  and 
JB.  answered,  that  agreeable  to  A  .'s  request 
he  had  discounted  the  bills,  and  then  spe- 
cified the  amount  to  be  drawn  for ;  it  was 
held  that  the  transaction  did  not  amount 
to  a  sale  or  exchange  of  bills  upon  dis- 
count, but  to  a  deposit  of  the  long  bills,  on 
condition  of  being  allowed  to  draw  shorter 
bills,  and  therefore,  that  B.  having  become 
bankrupt,  whereby  A*^  bills  were  di»- 
honoured,  the  long  bills  which  remained  in 
B*%  possession  at  the  time  of  the  bank- 
ruptcy did  not  pass  to  the  assignees.  Parke 
T.  ElioMon,  1  £ast,M4.  C<dliM  v.Martia^ 
1  B.  &  P.  649.  So  where  A.  had  trans- 
mitted to  B,  his  banker,  bills  to  answer 
outstanding  acceptances  by  B.  on  account 
of  A .,  upon  an  agreement  by  il.  to  make  re- 
mittances to  answer  such  acceptances 
when  due;  and  the  acceptances  were  not 
paid  by  B.,  but  by  A.  after  the  bankruptcy 
of  B. ;  it  was  held,  that  the  bills  remitted 
for  the  purpose  oif  answering  these  ac- 
eeptances  were  in  the  nature  of  goods  in 
the  possession  of  a  factor,  and  that  they 
belonged  to  i4.,  subject  to  B.'b  lien  for  the 
balance  due  at  the  time  of  the  bankruptcy  ; 
and  that  having  been  deposited  by  B.  with 
another  banker,  who  had  set  them  short  in 
the  bankrupt's  book,  they  were  the  same 
as  if  still  in  possession  of  the  bankrupt. 
Zinehe  ▼.  Walher,  BL  R.  1164.  A.  and 
B,  agreed  that  A.  should  sell  to  JB.  lif^ht 
guineas  from  time  to  time,  and  that  A, 
should  draw  upon  B.  from  time  to  time 
for  the  money  due  upon  such  sales ;  and 
that  B,  should  accept  other  bills  drawn  by 
^.  for  his  own  convenience,  for  vrhich  A. 
was  to  remit  valoe.  B.  being  under  ac- 
ceptances to  a  large  amount  became 
bankrupt,  and  A.  being  ignorant  of  the 
bankruptcy,  sent  light  gold  and  bills  to 
enable  B,  to  discharge  such  acceptances ; 
and  it  was  held,  that  A.,  who  had  since 
paid  J3.*s  acceptances,  was  entitled  to  the 
gold  and  bills  so  sent  against  the  assignees. 
Toohe  V.  HoUingtoorth,  5  T.  R.  215,  af. 
firmed  in  the  Excheq.  Cham.  2  H.  B.  601. 
A,  B,  C.k.  JD.  being  partners  as  brokers 
at  Liverpool,  and  C.  &  D.  being  partners 
as  merchants  at  London,  J,  S,  having 


PROOF  OP  PROPBBTY  IK  BANKERS. 


167 


Where  bills  are  not  remitted  for  a  particular  porpowi  but  to  be  discounted,  Propcrtr 
«nd  are  diBooonted  (/*),  or  by  one  trader  to  another  on  a  running  account  (g)^  i°  bdukur. 
«r  on  an  exchange  of  bills  for  biUi,  they  paw  to  the  assignees  (A). 

Where  it  was  agreed  between  four  partners  as  bankers,  and  a  customer, 
that  the  latter  should  indorse  bills,  and  take  the  notes  of  the  bankers  in  ex- 
•change,  and  this  was  done  after  three  of  the  four  had  become  bankrupt,  it 
was  held  after  the  fourth  also  became  bankrupt,  that  as  the  considera- 
tion for  indorsing  the  bills  had  failed,  the  assignees  oould  not  retain 
them  (i). 

3dly.  So  eridence  may  be  necessary  to  show  the  light  of  the  assignees  DisafHrm- 
in  disaffirmance  of  some  disposition  of  the  property  by  the  bankrupt.  As  f"^f  ^'^  .> 
to  show  that  a  conveyance  in  favour  of  his  children  was  fraudulent  (A).  m^i^. 

The  general  effect  of  bankruptcy  is  to  avoid  all  acts  of  the  bankrupt  sub- 
sequent to  the  bankruptcy,  by  making  the  right  of  ttte  assignees  to  relate 
to  the  act  of  bankruptcy ;  and  therefore  the  assignres  may  usually  avoid 
«nd  disaffirm  such  a  transaction  by  the  bankrupt  by  evidence  of  a  previous 
act  of  bankruptcy  and  petitioning  creditor's  debt  The  very  purchasing  of 
goods  from  a  trader,  after  such  an  act  of  bankruptcy,  is  a  conversion  (/.) 

Dispositions  by  process  of  law  stand  on  the  same  footing  with  dis- 
positions by  the  iMUikmpt ;  to  be  valid,  they  must  be  complete  before 
the  bankruptcy  (m). 

If  a  sheriff  seize  and  sell  goods  under  an  execution,  after  an  act  of 
bankruptcy,  even  without  notice,  and  before  the  commission,  he  is  liable 
in  trover  (n),  and  the  assignees  are  not  bound  to  prove  any  demand, 
since  the  execution  was   tortious  (o).     Or  the  assignees  may  treat  the 


accepted  bills  payable  at  the  house  of  C. 
k  D.y  employed  A,B,C,6lJ)»  to  get  them 
paid,  and  agreed  to  deposit  good  bills  with 
them,  indorsed  by  him,  to  enable  them  so 
to  do.  A,  B,  C,  h  D,  debited  J.  S,  inao- 
oonnt  for  his  acceptances,  and  credited  him 
with  all  the  bills  which  he  had  deposited; 
some  of  the  bills  bo  deposited  were  remitted 
by  A.  B.  C.  &  J),,  to  CicJ)^  upon  the 
general  account  between  the  two  houses ; 
and  before  any  of  the  acceptances  of  J.  S. 
became  due,  both  bouses  failed,  and  J,  S, 
was  obliged  to  pay  all  his  acceptances;  and 
it  was  held,  tliat  the  assignees  of  C.  k.  H, 
were  entitled  to  retain  against  aT.  5.  all  the 
bills  which  had  been  remitted  by  ^.  ^.  C 
&  2>«;  also,  that  it  made  no  difference  that 
one  of  the  hUls  remitted  did  not  arrive  till 
after  the  bankruptcy  of  C.  k  D,  Bolton 
V.  Puller^  lB.kV.  539.  And  see  Colling 
V.  Martiuy  1  B.  &  P.  648. 

(/)  Cargiairs  v.  Batet,  3  Camp.  C.  301 ; 
2  B.  &  C.  432. 

(jf)  Burt  v.  PuOer,  5  T.  R.  404. 

(h)  HombUncer  v.  Proud,  2  B.  &  A. 
827;  and  vide  supra,  Clarke  v.  JSliason,  1 
East,  664. 

(0  Bx  parte  JiTOae,  2  Rose,  376. 

(A)  Where  the  only  evidence  of  insol- 
vency at  the  time  of  a  banl&nipt*8  executing 
a  voluntary  deed  in  favour  of  his  children, 
was  that  he  had  given  two  bills  which  had 
never  been  paid,  except  by  renewals,  and 
which,  at  the  time  of  his  bankruptcy,  f  ur 
years  after,  were  still  unsatisfied,  held  to  be 


insufficient  to  establish  a  case  of  insol* 
vency  at  the  time  of  executing  the  deed, 
within  the«  Geo.  4,  c.  16,  s.  73.  Notice 
of  a  difficulty  to  meet  particular  demands 
is  not  notice  of  insolvency,  bat  It  most  be 
of  a  more  general  and  extensive  description, 
as  of  a  general  composition,  or  paying  cre- 
ditors portions  only  of  their  demands,  and 
not  in  the  usual  way.  Cutten  v.  Sanger, 
2  T.  &  S.  459.  And  see  Reader  v.  Knatch- 
hull,  6  T.  R.  228.  Bayly  v.  Sehqfield,  I 
M.  k  6.  338;  Anon.  1  Camp.  135;  and 
Abraham  v.  Oearge,  11  Price,  423. 

(J)  Hurst  v.  Gwennap,  2  Starkie's  C. 
306 ;  even  although  the  assignees  have  de- 
manded payment,  Ibid.  See  the  late  st. 
u^ra,  172, 173. 

(m)  Per  Lord  Mansfield,  Burr.  32 ;  see 
2  B.  A  A.  98. 

(n)  This  has  been  so  deckled  upon  argu- 
ment in  the  court  of  Bxckeqner.  Astigneee 
of  Potter  T.  Stag>kie»  See  Smith  v.  MUU, 
1  T.  R.  475;  BaUey  ▼.  Bunmng,  I  Lev. 
172;  Cole  t.  UrnHs,  Ld.  Raym.  124; 
Cooper  T.  ChiHy^  1  Bur.  20 ;  and  the 
eases  collected,  1  MoDtague's  B.  L.  474. 
The  single  questkm  determined  in  BcUiey 
y.  Bunning,  and  raserved  by  the  special 
verdict,  was,  whether  the  taking  was  law- 
ful ;  and  upon  that  the  court  determined. 
B.  K.  P.  41.  And  now  see  Garland  v. 
Carhile,  10  Blng.  462 ;  4  Bing.  N.  C.  1  ; 
Balme  v.  Huiton^  2  Y.  &  J.  101. 

(o)  Rush  V.  Baker,  B.  N.  P.  41. 
M  4 
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sale  as  valid  (p).  And  if  the  creditor  assisted  in  the  levying  the  ex- 
ecution, trover  will  lie  against  him,  although  the  money  remain  in  the 
hands  of  the  sheriff  (q).  But  where  the  sheriff  takes  goods  in  execution 
hefore  an  act  of  bankruptcy,  he  is  not  liable  for  a  conversion  in  selling 
them  afterwards  (r).  Where  the  sheriff  seized  the  goods  in  execution, 
and  afterwards,  but  on  the  same  day,  the  trader  surrendered  himself  in 
discharge  of  his  bail,  and  committed  an  act  of  bankruptcy  by  lying  in 
prison  for  two  months,  it  was  held  that  the  assignees  were  not  entitled  to 
recover  («). 

The  assignees  cannot  recover  in  trover  the  amount  of  a  cheque  paid  by  the 
banknipt's  bankers  after  the  bankruptcy,  against  a  creditor  to  whom  the 
cheque  had  been  delivered  and  the  money  paid  (t) ;  neither  can  they  re- 
cover in  trover  for  bills  fraudulently  obtained  from  the  bankrupt,  after  his 
bankruptcy,  for  the  bankrupt  never  could  have  any  property  in  them  ;  but 
if  the  party  obtaining  them  receive  the  proceeds,  the  assignees  may  recover 
for  money  had  and  received  (u). 

They  cannot  affirm  a  transaction  as  to  part  and  disaffirm  it  as  to  the  rest, 
nor  disaffirm  a  transaction  after  having  once  affirmed  it  (x).  A  per- 
son after  the  bankruptcy  buys  bonds  with  the  bankrupt's  money  and 
delivers  them  to  the  wife,  the  assignees  cannot  seize  the  bonds  as  part  of 
the  estate,  and  maintain  trover  for  the  money  (y) ;  so  after  recovering  from 
a  banker  money  which  he  paid  to  a  holder  of  a  draft  of  the  bankrupts  after 
the  bankruptcy,  they  cannot  recover  from  the  creditor  to  whom  the  money 
was  paid  (z). 

It  has  been  held,  that  the  assignees  may  recover  from  a  creditor  in 
England  money  which  he  has  attached  abroad,  after  the  assignment,  as 
money  had  and  received  to  their  use  (a).  So  they  may  recover,  in  the  same 
form  of  action,  money  paid  by  a  trader  for  the  carriage  of  goods  after  a 
secret  act  of  bankruptcy  (b) :  money  which  is  the  produce  of  goods  pledged 
by  the  trader's  direction,  after  being  arrested  at  the  defendant's  suit,  but 


(  p)  Where  after  notice  of  bankruptcy 
the  sheriff  seized  and  sold  goods  to  the 
execution  creditor,  who  afterwards  sold 
them  to  F,,  who  subsequently  became  an 
assignee,  hdd,  that  though  they  might  have 
treated  the  sale  as  invalid  and  disposed  of 
the  goods,  yet  that  they  might  suffer  F.  to 
continue  the  possession,  and  claim  the 
value  as  against  the  sheriff.  Vaughan  v. 
WUkins,  IB.Sc  Ad.  370. 

{q)  Menham  v.  JBdnumson,  1  B.  &  P. 
369. 

(r)  r%ofiuuT.I>efan$rer,2B.&  A.58a 
Cde  V.  Davit,  Ld.  Raym.  124.  Sadler  v. 
Leigh,  4  Camp.  197.  And  now  see  the 
Stat.  6  G.  4,  c  16,  s.  81,  tn/ra,  170.  If  the 
money  be  in  the  hands  of  the  sheriff,  and 
before  the  return  of  the  writ,  the  debtor 
becomes  bankrupt,  the  execution  creditor 
is  entitled.  Wymer  v.  Kemble,  9  D.  &  R. 
511.    Fox  V.  Burhidge,  in  K.  B. 

{t)  Tkomat  and  others  v.  Detangee 
and  another,  2  B.  dc  A.  566;  Sup,  102. 
SeeTiMB. 
{t)  MathewY,  ShertoeU,  2  Taunt  439. 
(u)  Walker  v  Laing,  1  Moore,  281.  A 
debtor  deposited  the  title-deeds  of  houses 
with  his  creditor  as  a  security,  and  after- 


wards executed  an  assignment  of  his  in- 
terest in  the  houses  to  the  same  party,  but 
this  instrument  was  never  registered  pur- 
suant to  the  statute  7  Anne,  c.  20.  The 
debtor  afterwards  became  bankrupt,  and 
the  assignment  of  his  effects  under  the 
commission  was  duly  registered.  The 
assignees  brought  an  action  against  the 
creditor  for  the  rents  of  the  houses  which 
he  had  received  from  the  time  of  the  as- 
signment made  to  him  by  the  banluupt. 
Held,  that  although  this  instrument  was 
void,  the  rents  which  the  defendant 
had  received  as  equitable  mortgagee,  could 
not  be  taken  out  of  his  hands  by  virtue  of 
the  registered  assignment  under  the  com- 
mission. Sumpter  and  others  v.  Cooper, 
2  B.  &  Ad.  223. 

(x)  Brewer  v.  Sparrow,  7  B.  &C.  810. 

(y)  Wilson  v.  Poulter,  2  Str.  859. 

(z)  Vernon  v.  Hanson,  2  T.  R.  287. 
Eren  as  trustees  for  the  banker,  who  had 
no  other  means  of  recovering  the  money. 

(a)  Hunter  v.  Potts,  4  T.  R.  182.  See 
also  Sill  V.  Worstoiek,  1  H.  B.  665;  PhU" 
lips  V.  Hunter,  ^  If.  B.  402. 

(ft)  Bradley  v.  Clark,  5  T.  R.  107. 
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without  bis  piiTity,  after  a  secret  act  of  bankruptcy »  and  paid  oyer  to  the 
defendant,  although  not  the  identical  money  raised  by  the  pledge  (c) ; 
money  receiyed  by  the  banker  of  the  bankrupt,  and  paid  oyer  to  a  creditor 
with  knowledge  of  the  bankruptcy  (d),  or  to  the  bankrupt.  Money  paid 
by  way  of  yoluntary  preference  (e ).  So  where  the  sheriff,  after  an  act  of 
bankruptcy,  seized  the  bankrupt's  goods  under  a  Jieri  faciasy  and  executed 
8  bill  of  sale  of  them  to  the  execution  creditor,  it  was  held  that  the  assignees 
might  recoyer  the  amount  (y).  Where  a  creditor,  knowing  the  bankrupt's 
iD:<olYency,  induced  him  to  draw  bills,  and  induced  the  drawees  to  accept 
them,  it  was  held,  that  though  neither  the  bankrupt  nor  his  assignees  had 
any  property  in  the  bills,  so  that  the  latter  could  not  maintain  troyer,  yet 
that  they  might  maintain  an  action  for  money  had  and  receiyed  when  the 
bills  were  paid  (jr). 

Where  a  trader  in  prison  employed  an  auctioneer  to  sell  his  goods,  who 
returned  him  the  proceeds  by  the  hands  of  the  defendant,  who  was  the 
mere  bearer,  it  was  held  that  the  assignees  could  not  recoyer  the  money 
from  him  (A). 

Where  a  debtor  to  the  bankrupt  on  policies  of  insurance,  which  haye 
been  deposited  by  the  bankrupt  with  a  creditor  as  a  collateral  security  after 
a  secret  act  of  bankruptcy,  glyes  his  acceptance,  which  he  afterwards  pays 
to  the  creditor,  the  assignees  cannot  recoyer  the  amount  from  the  creditor, 
although  the  broker  who  paid  the  money  retained  the  amount  so  paid  by 
him  on  settlement  with  the  assignees,  for  it  was  the  money  of  the  broker, 
and  not  of  the  bankrupt  (i). 

Where  the  trader  has  sold  goods  at  prices  yery  inferior  to  their  yalue, 
the  assignees  cannot  recoyer  the  difference  {k). 

Where  a  bill  of  exchange  was  indorsed  by  the  bankrupt  after  his  bank-  Proof  of 
niptcy,  and  the  indorsee  receiyed  the  amount,  it  was  held  that  the  assignees  disaffirm- 
could  not  recover  for  money  had  and  receiyed,  but  must  resort  to  the  action  J°^u     ^'^ 
of  trover  for  the  bill(/).  bankrupt. 

The  general  relation  of  the  title  of  the  assignees  to  the  act  of  bankruptcy,  proof  of 
i^  in  Heyeral  instances  restricted,  in  order  to  relieve  those  who  have  dealt  notice 
bona  fide  with   a  bankrupt  without  knowing  him  to  be  such.      In  cases  ^ben  ne- 
within  some  of  the  provisions  of  the  statute,  it  is  incumbent  on  the  assignees 
to  prove  that  the  defendant  had  notice  of  the  prior  act  of  bankruptcy. 


(c)  Allansan  v.  AtHnsati,  1  M.  &  8. 
583. 

(rf)  Venum  v.  Hankey,  2  T.  R.  115. 
Bot  they  cannot  afterwards  recover  from 
the  creditor.  Vernon  v.  Hanton,  2  T.  R. 
287. 

{e)  Poland  v.  Olyn,  2  D.  5c  R.  310.  In 
OMumprit  by  assignees  tor  money  received 
to  the  use  of  the  bankrupt  before  the 
benkmptcy,  plea,  that  the  money,  although 
ia  the  defendant's  possession  after  the  bank- 
niptcy,  was  in  Act  received  before,  and 
that  the  bankrupt  was  indebted  to  the 
defendant  in  a  large  snm,  which  he  claimed 
to  si>t  oiF,  held  bad,  as  confessing,  bat  not 
avoiding ;  as,  if  received  before  the  bank- 
>^ptcy,  the  assignees  conld  only  claim  it 
^^  received  under  a  fraudulent  preference, 
in  which  case  the  general  issue  would  be 
th.'  proper  plea.  Wood  v.  Smith,  4  M. 
o:  W.  522 ;  and  7  Dowl.  (P.  c.)  214. 


(/)  Reed  v.  James,  1  Storkie's  C.  134  ; 
and  see  Butler  v.  Carver,  2  Starkie's  C. 
433. 

{g)  Walker  v.  Laing,  7  Taunt.  568. 
But  where  A,  after  his  bankruptcy, and  to 
procure  bis  discbarge  from  an  arrest  at  the 
suit  of  B,,  drew  and  indorsed  bills  of  ex- 
change, which  C.  accepted,  under  the  ex* 
pectation  of  receiving  goods  of  ^.'s,  and 
after  receiving  and  selling  tlie  goods,  paid 
the  amount  to  B, ;  it  was  held  that  the 
assignees  could  not  recover  the  amount 
from  B.  Waller  v.  Drakeford,  1  Starkie's 
C.  481,  tamen  qutere, 

(h)  Coles  V.  Wright,  1  Taunt  408. 

(i)  Hovil  V.  Pack,  7  East,  163;  and 
see  WiUis  v.  Freeman,  12  East,  656. 

(k)  Hogg  V.  MitcheU,  1  Starkie's  C. 
241. 

(0  Waller  v.  Dedkeford,  1  Starkie's  C. 
481. 
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The  stat  6  Geo.  4,  c.  16,  s.  81,  enacto,  that  all  conveyances  by,  and  all 
contracts  and  other  dealings  and  transactions  (m)  by  and  with  any  bankrupt 
bon&fide  made  and  entered  into  more  than  two  calendar  months  before  the 
date  and  issuing  of  the  conmussion  against  him,  and  all  executions  and  at- 
tachments against  the  lands  and  tenements  or  goods  and  chattels  of  such 
bankrupt,  honAfide  executed  or  leyied  (ii)  more  than  two  calendar  months  (o) 
before  the  issuing  of  such  commission,  shall  be  valid,  netwithstaading  any 
prior  act  of  bankruptcy  by  him  committed ;  provided  the  person  or  persons 
so  dealing  with  such  bankrupt,  or  at  whose  suit  or  on  whose  account  such 
execution  or- attachment  shall  have  issued,  had  not  at  the  time  of  such  con- 
veyance, contract,  dealing,  or  transaction,  or  at  the  time  of  executing  or 
levying  such  execution  or  attachment,  notice  (p)  of  any  prior  act  of  bank- 
ruptcy by  him  committed :  provided  also,  that  where  a  commission  has  been 
superseded,  if  any  other  commission  shall  issue  against  any  person  or 
persons  comprised  in  such  first  commission,  within  two  calendar  months 
next  after  it  shall  have  been  superseded,  no  such  conve3^anoe,  contract, 
dealing  or. transaction,  execution  or  attachment,  shall  be  valid,  unless  made, 


(m)  Under  the  stat.  46  G.  S,  e.  136, 
s.  1,  it  was  held,  that  by  trfmioctionM  are 
meant  such  as  occur  between  parties  In 
the  usual  course  of  business,  and  not  such 
as  are  carried  on  through  the  medium  of 
legal  process  (Blogg  v.  PhiUips,  8  Camp. 
iS)) ;  and  therefore  that  the  terms  did  not 
extend  to  the  levying  under  an  execution 
by  a  creditor  after  a  secret  act  of  bank- 
ruptcy, more  than  two  months  before  the 
commission,  lb.  Where  a  bill  was  deli- 
vered by  the  trader,  with  intent  to  trans- 
fer the  property,  more  than  two  months 
befine  the  commission,  but  was  not  actually 
indorsed  till  within  the  two  months,  it  was 
held,  that  the  indorsement  had  relation  to 
the  delivery.  1  Camp.  402.  Where  the 
bankrupts  had  transfeired  wines  more  than 
two  months  before  the  issuing  of  the  com- 
mission, by  mistake,  into  the  names  of  ii. 
^  Co.f  Instead  oiA.^Son,  being  different 
Arms,  but  the  mistake  was  corrected  within 
two  months;  held,  that  the  mistake  did 
not  defeat  the  right  of  Z.  jr  Son,  as  at  all 
events  A,  {r  Co.  would  be  trustees  for 
them;  held  also,  tiiat  a  prior  oommissloii 
having  issued,  though  not  acted  upon  nor 
gaietted,  was  sufficient  within  the  proviso 
of  6  Geo.  4,  c  16,  s.  81,  to  deprive  the  de- 
fendant of  the  protection  of  tlie  statute  as 
to  a  subsequent  transfer.  Peekham  v. 
Lash$no&r,  1  M.  &  M.  861. 

(n)  The  selsure  is  a  levying  within  the 
Act  Oodnm  v.  Sanctuary,  4  B.  &  Ad. 
255.  See  Wray  v.  Lord  Sgremonif  lb. 
122.  Where  the  exeeation  is  on  a  Judg- 
ment obtained  by  default,  confession,  or 
nU  dieit,  see.  108  enacts,  that  the  creditor 
sliall  not  avail  himself  of  such  execution 
to  the  prejudice  of  other  fair  creditors,  but 
shall  be  paid  rateably.  An  execution  on 
a  final  judgment,  alter  a  judgment  by 
default,  was  held  to  be  witiiin  the  provi- 
sions of  the  6  G.  4,  c.  16,  s.  108,  although 
obtained  before  the  Act  came  into  opera- 


tion. Cuming  v.  Wtlrford,  6  Bfaig.  602. 
This  section  applies  where,  in  such  a  ease, 
the  goods  have  been  seized,  but  the  execu- 
tion is  not  completed ;  where  the  execution 
has  been  completed,  the  case  fells  within 
the  81st  sect.  TTymer  v.  Kembie,  6  R  & 
C.  470,  and  see  Thomas  v.  Desanffd,  2  B. 
&  A.  686.  Sadler  v.  Leigh,  4  Camp.  107. 
This  clause,  it  is  hekl,  does  net  avoid  an 
execution  leHed  by  seisure  before  baak- 
raptcy  on  a  judgment  by  nil  dieU,  but 
only  provides  tliat  the  execution  creditor 
eheJl  share  rateably  with  the  rest.  Taylor 
V.  Taylor,  6  B.  ftC.  892;  8  D.  &  R.  160. 
By  the  stat  1  W.  4,  c.  7,  s.  7,  no  judg- 
ment signed  or  execution  issued  upon  cog^ 
novit,  signed  alter  declaration  filed  or 
delivered,  or  jadgment  by  defeult,  eonfea- 
sion,  or  nil  dicit,  according  to  the  practice 
of  the  Court,  in  any  action  commenced  ad- 
versely, and  not  by  collusion,  for  the  pur- 
pose of  feamdnlent  preference,  to  be  deemed 
within  the  6  Geo.  4,  c  16,  s.  108. 

(o)  On  a  commission  Issuing  May  14th, 
a  dealing  BCareh  14th  it  valid,  Cmcie  v. 
Harris,  M.  &  M.  141.  The  execution  of 
a  JL  fa.  at  11  o'clock  on  the  Idth  of 
August,  is  a  levying  more  timn  two  months 
before  the  IStJi  of  October,  Oodson  v. 
Sanctuary,  4  B.  &  Ad.  266;  1  N.  &  H. 
62. 

{p)  The  isauittg  of  a  commissien  is  not 
in  itself  notice,  and  therefore  payment 
alter  commission  issoed,  bnt  without  actual 
knoidedge,  &e.  is  protected.  Sowerby  v. 
Brooks,  4  B.  &  A.  628.  A  trader,  after  an 
act  of  bankruptcy,  sells  goods  to  3.,  who 
pays  for  them,  without  knowledge  of  the 
bankruptcy ;  the  assignees  cannot  maintain 
trover  for  the  goods  without  tendering  tlie 
money.  Cash  v.  Young,  2  B.  &  C.  416  ; 
but  see  Hurst  v.  Otcennap,  2  Starkle'S  C. 
S06.  Note,  in  the  latter  case  the  goods 
had  not  been  paid  for. 
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entered  into^  execated,  or  levied  more  than  two  calendar  months  before  the  Notice 
issuing  the  first  commission.  ®^  '*»"''" 

Sec.  83  enacts^  that  all  payments  (q)  really  and  h<ma  Jide  (r)  made,  or  "'^  ^* 


(q)  A  delivery  of  goods  bonAJide  in  part 
payment  of  a  previous  debt,  after  a  secret 
act  of  bankmptcy,  is  protected.  Cannon 
V.  Woody  S  M.  &  W.  465.  So  if  oMh 
be  given  for  a  bank-post  bill,  Willit  v. 
Bank  qf  England,  4  Ad.  &  EU.  21.  So 
where  a  party,withio  two  months  hefon  the 
fiat,  pledged  goods  on  an  advance  of  money. 
Wright  t.  Fremley^  6  Bing.  N.  C.  80. 
See  also  Mageev*  Nia$y  1  Bing.  311;  and 
tit.  Patmbht.  An  assignment  as  a  se- 
enrtty  for  money  lent  hi  tmst  to  per- 
mit the  assignee  at  the  expiration  of  a 
time  specified  to  sell  them  in  discharge  of 
the  debt,  is  not  protected.  A  fiat  israing 
witUn  two  months  after  the  assignment  on 
a  secret  act  of  baniunptcy,  previous  to 
the  assignment.  Carni/on  v.  Denew,  10 
Bing.  292. 

(r)  This  elanie  is  substituted  for  the 
provision  of  the  stat.  19  O.  2,  c.  32,  s.  1, 
which  protects  payments  to  real  and  hcn& 
Jide  eraditors  of  any  bankrupt,  for  or  in 
respect  of  goods  really  and  iHm&fide  sold 
to  such  baniuupt,  or  for  or  in  respect  of 
any  bills  of  exchange  really  and  hon&fide 
drawn,  negotiated,  or  accepted  by  such 
bankrupt,  in  the  usual  or  ordinary  course 
of  trade  and  dealing.  A  payment  under 
an  arrest  of  the  bankrupt,  as  the  acceptor 
of  a  bill  of  exchange,  has  been  held  to  be 
within  the  Act.  Cox  v.  Morgan^  2  B.  & 
P.  398,  Chambre,  J.  di»8.  See  also  Holmes 
V.  Wenningtony  2  B.  &  P.  398.  JEz  parte 
Farry  9  Ves.  Jil6.  That  payments  on 
bills  not  yet  due  were  not  within  the  act 
(temble).  Tamplin  v.  Diggvu^  2  Camp. 
312.  Nor  on  oooomnuMia^ion  bifls.  Hol^ 
Togd  V.  WhUeheadj  3  Camp.  630 ;  2  Camp. 
316;  1  Marsh,  128;  2  H.  B.  384;  11 
East,  127.  An  advance  of  money  upon 
a  deposit  of  goods  amounts  to  no  more 
tlian  a  loan,  and  not  a  payment  protected 
within  the  statute^  although  hon&  fidey 
and  without  notice  of  an  act  of  bank* 
niptcy.  Wright  v.  Feamlegt  6  Bing.  N. 
C.  80;  6  Sc.  813;  and  7  Dowl.(p.  c.) 
129.  And  see  Cantnan  v.  Denew,  10 
Bing.  292.  A  payment  of  a  debt  by  weekly 
instalments  after  an  act  of  bankruptcy 
was  held  not  to  be  witiiln  the  statute. 
BoUon  V.  Jagety  1  By.  &  M .  266.  Where 
a  factor  accepted  a  bill  in  favour  of  his 
principal,  after  a  secret  act  of  banlcruptcy, 
and  after  notice  the  factor  paid  the  amount 
to  tlie  holder,  it  was  held  that  the  payment 
was  within  the  protection  of  the  statute. 
Wiikine  V.  Casey,  7  T.  a  711.  CoUt  v. 
i{«6»ni,  3  Camp.  183.  Where  a  banker*  on 
whom  a  bill  of  exchange  had  been  drawn,  re- 
quested, when  it  became  due,  that  it  might 
remain  in  his  hands,  and  promised  to  pay 
interest,  and  afterwards,  upon  application 
by  the  bolder,  who  had  no  notice  of  a 
previous    act    of  bankruptcy,   paid    the 


amount,  it  was  held  that  the  transaction 
amounted  to  a  loan,  and  was  not  within 
the  statute.  Vernon  and  others  v.  Haily 
2  T.  R.  648.  Where  A.  having  obtahied 
a  verdict  against  JB.,  who  afterwards  com- 
mitted a  secret  act  of  bankmptcy,  instead 
of  entering  up  Judgment  and  takuig  out 
execution,  took  a  bill  drawn  by  JB.  on  C, 
which  was  paid  when  due,  it  was  held  that 
the  payment  vras  not  within  the  statute. 
Pinherton  r.  MarshaU,  2  H.  BL  334. 
The  statute  did  not  extend  to  a  pay- 
ment by  the  debtor  of  the  banJu^pt  upon 
a  judgment  against  him  on  a  foreign 
attaclmient,  since  it  mentions  payments 
by  the  bankrupt  only.  HooU  v.  Brown^ 
ing,  7  East,  164.  Where  a  factor  accepted 
and  paid  bills  on  the  strength  of  goods 
consigned  to  him  by  his  principal,  after  a 
secret  act  of  bankmptcy,  and  after  a  com- 
mission, sold  the  goods  and  received  the 
money  ;  it  was  held  that  he  was  not  pro- 
tected either  by  the  stat.  I  Jac  1,  c.  16, 
s.  14,  or  10  Geo.  2,  c.  32,  s.  1.  A  bond 
Jide  payment  eight  days  before  the  com- 
mission issued,  is  protected  by  6  G.  4, 
c  16,  s.  82.  The  creditor  having  met  the 
party  at  an  office  where  he  knew  he  was 
going  to  receive  money,  obtains  payment 
of  his  debt,  not  knowing  either  that  his 
debtor  was  insolvent  or  a  prisoner;  the 
Jury  negativing  any  fraud,  such  payment 
is  not  a  fraudulent  preference.  ChurehUl 
V.  Crease,  6  Bing.  177;  2  K.&  P.  416. 
Where  the  defendant,  after  an  act  of  bank- 
ruptcy unknown  to  him,  and  within  two 
months  of  the  issuing  of  the  commission, 
purciiased  a  lot  of  books  from  the  bank- 
rupt, a  hop-merchant,  and  paid  him  for 
them ;  held,  that  such  payment  was  valid, 
and  that  the  assignees  could  not  rescind 
the  oontract  and  maintahi  trover  for  tiie 
books,  without  an  offer  to  return  the 
money;  and  that  the  same  construction 
was  to  be  applied  in  all  cases  of  bonJk  fide 
sales,  whetlier  the  goods  were  or  not  such 
as  the  baniumpt  usually  dealt  in.  HiU  v* 
Famell,  9  B.  &  C.  46.  Where  the  de- 
fSendant,  after  a  secret  act  of  bankruptcy, 
sells  goods  at  so  low  a  price  as  not  to  be 
in  the  usual  course  of  business,  with  the 
knowledge  of  the  purchaser,  the  transac- 
tion is  not  within  the  protecticm  of  the 
statute.  Ward  v.  Clarhey  1  M.  &  M.  C. 
497.  The  defendant,  at  the  request  of 
the  bankrupt,  after  a  secret  act  of  bank- 
ruptcy, lent  hhn  his  acceptance  for  98  Z., 
and  at  a  later  period  of  the  same  day,  in  a 
conversation  as  to  security,  the  l>an]£rupt 
agreed  to  sell  horses  to  the  defendant  for 
70  L,  wliich  were  subsequently  delivered ; 
held,  that  the  latter  transaction  was  not 
protected  by  sect.  82  of  6  Geo.  4,  c.  16,  it 
not  being  a  sale  of  goods  with  payment  of 
the  price,  but  a  rale  of  goods  with  an 
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which  shall  hereafter  be  made  (s)  by  any  bankrupt,  or  by  any  person  on  his 
behalf,  before  the  date  and  issuing  of  the  commission  against  such  bankrupt, 
to  any  creditor  of  such  bankrupt  (such  payment  not  being  a  fraudulent 
preference  of  such  creditor),  shall  be  deemed  ralid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt  committed  ;  and  all  payments 
really  and  bona  fide  made,  or  which  shall  hereafter  be  made  to  any  bank- 
rupt, before  the  date  and  issuing  of  the  commission  against  such  bankrupt, 
shall  be  deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed ;  and  such  creditor  shall  not  be  liable  to  refund  the 
same  to  the  assignees  of  such  bankrupt,  provided  the  person  so  dealing  with 
the  said  bankrupt  had  not,  at  the  time  of  such  payment  by  or  to  such  bank- 
rapt,  notice  of  {€)  any  act  of  bankruptcy  by  such  bankrupt  committed. 

Sec.  83  enacts,  that  the  issuing  of  a  commission  (u)  shall  be  deemed 
notice  of  a  prior  act  of  bankruptcy  (if  an  act  of  bankruptcy  had  been  actually 
committed  before  the  issuing  the  commission,)  if  the  adjudication  of  the 
person  or  persons  against  whom  such  commission  has  issued  shall  hare  been 
notified  in  the  London  Gazette,  and  the  person  or  persons  to  be  affected  by 
such  notice  may  reasonably  be  presumed  to  have  seen  the  same. 

Sec.  84  enacts,  that  no  person  or  body  corporate,  or  public  company 
having  in  his  or  their  possession  or  custody  any  money,  goods,  wares,  mer- 
chandizes or  effects,  belonging  to  any  bankrupt,  shall  be  endangered  by 
reason  of  the  payment  or  delivery  thereof  to  the  bankrupt  or  his  order, 
provided  such  person  or  company  had  not  at  the  time  of  such  delivery  or 
payment  notice  that  such  bankrupt  had  committed  an  act  of  bankruptcy. 

Sec.  86  enacts,  that  if  any  accredited  agent  of  any  body  corporate  or  public 
company  shall  have  had  notice  of  any  act  of  bankruptcy,  such  body  corpo- 
rate or  company  shall  be  thereby  deemed  to  have  had  such  notice. 

Sec.  86  enacts,  that  no  purchase  from  any  bankrupt  Jxmk  fide^  and  for 
valuable  consideration,  where  the  purchaser  had  notice  at  the  time  of  such 
purchase  of  an  act  of  bankruptcy  by  such  bankrupt  committed,  shall  be  im- 


agreement  to  set  off  the  price  against 
a  liability  on  the  part  of  the  bank- 
rupt. Carter  v.  Breton^  6  Bing.  617. 
Where,  after  an  act  of  bankruptcy  by  one 
of  two  partners,  he  paid  a  partnership  debt 
to  a  creditor  who  had  knowledge  of  the 
act  of  bankruptcy;  held,  that  such  pay- 
ment was  not  protected  by  the  82d  Met 
of  6  Geo.  4,  c.  16,  as  he  had  himself 
ceased  to  have  any  interest  in  the  partner- 
ship funds,  and  his  authority  to  make  any 
payment  for  his  partner  was  dissolved. 
Craven  v.  Edmondson,  6  Bing.  734.  And 
see  Haiokmt  v.  Penfoldy  %  Yes.  550. 
Mont.  &  B.  311.  Carter  v.  Picton^  6 
Bing.  617.  Goods  delivered  in  payment 
of  a  bill  of  exchange  then  overdue,  is  not 
a  payment  within  this  clause,  Smith  v. 
Moon,  1  M.  &  M.  458.  Shaw  v.  Batley, 
4  B.  &  Ad»  SOI.  Bradlfury  V,  Ander- 
ton,  1  C.  M.  &  R.  486.  See  Oreen  v. 
White,  3  Bing.  N.  G.  50. 

(«)  The  expression  '^ payments  made" 
cofltraste<l  with  the  following,  ^*  henceforth 
to  be  made,"  clearly  renders  the  provisions 
retrospective,  and  comprehends  payments 
made  at  the  time,  and  therefore  before  the 
passing  of  the  Act    TerrintfUm  v.  Bar- 


greaveSf  5  Bing.  480.  And  see  Churchill 
V.  Create,  5  Bing.  180. 

(t)  These  words  are  to  be  construed 
**  notice  of  an  act  of  bankruptcy  by  any  of 
the  bankrupts  "  committed.  Hawkine  v. 
Whitten,  10  B.  &.C.  217.  A  payment 
by  one  partner,  who  has  committed  an  act 
of  bankruptcy,  of  a  partnership  debt  due 
before  the  banlumptcy  to  a  creditor  who 
has  notice  of  the  act  of  bankruptcy,  is 
not  protected.  Craven  v.  Edmtmdton,  6 
Bing.  734.  A  payment  for  goods  pur- 
chased from  a  bankrupt  just  before  his 
bankruptcy  is  not  protected  if  the  pur- 
chaser knew,  or  had  the  means  of  know- 
ing, the  bankrupt's  circumstances.  Dewes 
v.  Venables,  3  Bing.  N,  C.  400 ;  and  see 
Oreen  v.  White,  lb.  50.  Although  notice 
of  a  docket  struck  be  not  of  itself  evidence 
of  an  act  of  bankruptcy,  yet  being  con- 
nected with  the  fact  of  the  defendants 
requiring  security  before  payment  made, 
a  jury  may  infer  notice.  Spratt  v.  Hob- 
house,  4  Bing.  181. 

(«)  By  the  issuing  of  a  commission  is 
meant  its  passing  under  the  great  seal, 
whether  it  l)e  opened,  or  acted  upon,  or 
not.     Watkim  v.  Maund,  8  Camp.  806. 
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peached  by  reason  thereof,  unless  the  commission  against  such  bankrupt  Notice  of 
shall  haye  been  sued  out  within  tweWe  calendar  months  after  such  act  of  ^^^'^^ 
bankruptcy.  mptcy. 

Again,  in  cases  within  the  stat.  6  O.  4,  c.  16,  s.  78,  it  would  be  necessary  iDsolvency. 
that  the  assignees  should  prove  the  insolvency  of  the  bankrupt  at  the  time 
of  the  transaction  which  they  seek  to  impeach. 

This  section  enacts,  that  if  any  bankrupt,  being  at  the  time  insolvent  {x\ 
shall  (except  upon  the  marriage  of  any  of  his  children,  or  for  some  valuable 
consideration),  have  conveyed,  assigned,  or  transferred  to  any  of  his  children, 
or  any  other  person,  any  hereditaments,  offices,  fees,  annuities,  leases,  goods 
or  chattels,  or  hav^  delivered  or  made  over  to  any  such  person  any  bills^ 
bonds,  notes,  or  other  securities,  or  have  transferred  his  debts  to  any  other 
person  or  persons,  or  into  any  other  person's  name,  the  commissioners  shall 
have  power  to  sell  and  dispose  of  the  same  as  aforesaid ;  and  every  such  sale 
shall  be  valid  against  the  bankrupt,  and  such  children  and  persons  as  afore- 
said, and  against  all  persons  claiming  under  him. 

By  2  &  d  Vict.,  c.  29,  all  contracts  made  btmA  fide  with  any  bankrupt 
previous  to  the  date  and  issuing  any  fiat  against  him,  are  valid,  provided 
the  party  had  no  notice  of  any  prior  act  of  bankruptcy. 

The  defence  consists,  either,  Ist,  in  the  denial  of  the  plaintiffs'  right  to  sue  Action  by 
in  the  character  of  assignees  (y),  or  supposing  them  to  be  assignees,  2dly,  of  ***|!Sn«<*». 
their  particular  cause  of  action  against  the  defendant.  Under  the  first  head 
the  defendant  may,  it  ]ias  been  seen  in  some  instances,  dispute  and  controvert 
all  the  facts  upon  which  the  bankruptcy  is  attempted  to  be  supported  (2:). 
Under  the  second  he  may  not  only  controvert  the  claim  of  the  plaintiff's 
resting  on  the  proofs  already  announced  (a),  as  by  showing  that  the  bank- 
rupt himself  could  not  have  supported  the  action,  (in  cases  where  the 
assignees  affirm  the  acts  of  the  bankrupt,  and  claim  solely  through  his 
merits,)  but  he  may  also  show,  that  in  point  of  law  the  interest  which  the 
bankrupt  had  did  not  pass  to  the  assignees ;  or  he  may  rely  upon  a  set-off, 
or  discharge  by  the  assignees. 


(:r)  Componnding  with  creditors  is  evi- 
dence of  insolvency.  Reader  v.  KnatehbtM, 
5  T.  R.  318.  Bot  ineolvenq/  means  a  gene- 
ral inability  to  answer  engagements.    And 
in  order  to  inTslidate  a  payment  made  by 
the  bankrupt  two  months  before  the  com- 
mission, it  has  been  held  to  be  insafficient 
to  show  that  the  creditor  has  renewed  bills 
for  the  debtor,  in  consequence  of  the  inabi- 
lity   of  the  latter  to  provide  for  them. 
1  Camp.  498.    Notice  to  a  creditor  that 
there  has  been  a  meeting  of  the  baolcrapfs 
creditors,  and  that  tlie  state  of  his  aifairs 
was  sucli  that  the  demands  of  creditors 
coald  not  be  paid,  except  by  instalments, 
althongh  the  creditor  was  assured  by  the 
bankmpt's  agent  that  tiiey  would  come 
round,  was  heid  to  be  notice  of  insolvency, 
(under  the  stat  46  G.  8,  c.  185,  s.  1,)  so  as 
todefeata  subsequent  payment  by  the  bank- 
rupt to  the  creditor.    Bayly  v.  Sehqfield^ 
1  M.  &  8.  380.    The  plaintiffs  to  prove  an 
execution  creditor's  knowledge  of  the  tra- 
der^ insolvency,  proved  a  letter  written 
by  his  attorney  to  the  attorney  of  the 
execution  creditor,  stating^   that  lie  had 


been  embarrassed  by  the  failure  of  another 
house,  and  strongly  pressing  for  time,  and 
offering  to  pay  by  instalments;   it  was 
held  tl^t  it  did  not  amount  to  the  kind  of 
insolvency  meant  by  tlie  statute,  which 
l)eing  a  term  used  in  connexion  with  that  of 
bankruptcy  was  not  to  be  considered  as  used 
in  its  common  acceptation,  bat  as  mean- 
ing insolvency  of  so  decided  and  unequivo- 
cal a  cliaracter  as  to  be  immediately  fol- 
lowed by  bankruptcy  or  stopping  payment, 
as  a  necessary  consequence.    AhraJuxm  v. 
George,  11  Price,  428. 

(y)  In  trover  by  assignees,  a  plea  deny- 
ing that  the  plaintiilb  were  assignees,  puts 
in  issue  the  petitioning  creditor's  debt  and 
act  of  bankruptcy.  JSuckton  t.  Prott,  1 
Perr.  k  D.  102.  And  see  Butler  r, 
Hobmn,  4  Bing.  N.  C.  290. 

(z)  Except  as  to  facts  proved  by  the  de- 
positions, where  they  are  given  in  evidence 
under  the  stat.  6  G.  4,  c.  16,  s.  92,  for  they 
are  made  conclusive  eridence  of  tliose 
facts. 

(o)  Vide  Aipra,  121. 
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In  the  first  place,  he  may  controvert  the  title  of  the  plaintiffs  t6  sue  in 
the  character  of  assignees  (b).  He  may  object  that  there  is  another  assignee 
still  living,  who  ought  to  have  been  joined  (c),  for  this  is  a  ground  of 
nonsuit. 

In  an  action  by  the  assignees  under  a  joint  commission  against  A,  and  B., 
against  the  sheriff  for  levying  an  execution  on  the  goods  of  A,  and  B.,  it 
appeared  that  the  levy  was  made  after  the  bankruptcy  of  il.,  but  before  that 
of  B. ;  and  it  was  held  that  the  action  was  not  maintainable,  since,  although 
the  bankruptcy  of  A.  was  a  severance  of  the  joint-tenancy,  yet  imder  a  joint 
commission  they  could  not  sue  for  the  separate  property  of  one  {d)» 

Although  no  notice  has  been  given  of  intention  to  dispute  the  commission, 
it  may  be  shown  that  it  is  void,  as  by  reason  of  infancy  (e).  At  one  time  a 
defendant  might  disprove  the  title  of  the  assignees  by  proof  of  an  act  of 
bankruptcy  committed  anterior  to  the  petitioning  creditor's  debt,  and  of  a 
sufBicient  debt  to  have  supported  a  commission  (/),  although  neither  the 
bankrupt  himself,  nor  any  one  claiming  by  assignment  from  him,  could  have 
sustained  such  an  objection  (^).  But  by  the  stat.  6  G.  4»  c.  16,  s.  19,  no  com- 
mission shall  be  deemed  invalid  by  reason  of  any  act  or  acts  of  bankruptcy 
prior  to  the  debt  or  debts  of  the  petitioning  creditor  or  creditors,  or  any  of 
them,  provided  there  be  a  sufficient  act  of  bankruptcy  subsequent  to  such 
debt  or  debts  (A). 

Where  the  bankrupt  was  uncertificated  under  a  former  commission,  and 
it  was  proved  that  all  his  effects  were  assigned  under  it ;  held,  that  in  an 
action  of  trover  by  the  subsequ^it  assignees,  the  defendant  might  avail 
himself  of  the  former  commission,  without  notice  to  dispute  having  been 
given ;  for  although  the  94th  section  dispenses  with  proof  of  the  facts  enu- 
merated, yet  the  conunission  must  be  put  in  evidence,  and  its  validity  in 
law  is  still  open  to  examination  (t). 

Payment  of  money  to  the  petitioning  creditor  after  the  suing  out  of  the 
commission  renders  the  commission  supersedable,  but  not  ipso  facto  void  (k). 
The  defendant  may  impeach  the  petitioning  creditor's  debt,  as  by  showing 
that  it  was  due  to  the  petitioning  creditor  and  another,  jointly,  the  latter  not 
concurring  in  the  petition  (/) ;  or  that  the  petitioning  creditors  could  not  have 
sued  upon  the  bill  accepted  by  the  trader  upon  which  the  debt  is  claimed, 
one  of  them  having  engaged  to  provide  for  the  bill  when  due  (m) ;  that  one 


(b)  An  assignment  to  assignees  after  an 
action,  well  commenced  by  the  provisional 
assignee,  does  not  defeat  die  action.  Pag^ 
V.  Bauer,  4  B.  &  A.  846. 

(e)  Snelgrcve  v.  Huntf  2  Starkie's  C. 
424;  1  Chitty's  R.  71.  Note  that  tlie 
action  was  in  assurapsit. 

{d)  Hogg  v.  Bridget,  2  Moore,  122.  See 
Stonehouse  and  another  v.  Be  SUva, 
3  Camp.  399 ;  and  2  Starkie's  C.  1 7.  Note, 
they  were  not  the  goods  of  A.  and  B.  as 
alleged. 

(0)  Baton  V.  Hodges,  9  Bing.365. 

(/)  JR.  V.  Bulloek,  1  Taunt  72.  88. 
14  Yes.  07.  462.  Beardmore  v.  Sfune, 
1  N.  R.  268.  But  an  act  of  bankruptcy 
alone  was  insufficient.  Parker  v.  Man" 
ning,  2  Esp.  698 ;  4  Esp.  694;  9  Bast, 
21. 


(g)  Mercer  v.  Wise,  3  Esp.  219 ;  1  Taunt. 
80. 86. 94.  Bonnovan  v.  Btff,  9  East,  24. 
See  Boe  v.  BotUcott,  2  Esp.  C.  695,  Eyre, 
C.  J.  Bryant  v.  Withers,  2  M.  &  S.  123. 

(h)  The  corresponding  clause  in  the  stat. 
46  O.  8,  c.  135,  s.  6,  contains  an  exception 
which  is  omitted  in  the  late  Act,  viz.  ''  if 
•neh  petitioning  creditor  liad  not  any  notice 
of  such  act  of  bankruptcy  at  the  time  wlien 
the  debt  was  contracted." 

(i)  PhiUips  V.  Hopusood,  1  B.  &  Ad. 
619. 

(A)  Garratt  v.  TheophUus  Biddulph, 
4  Esp.  C.  104. 

(/)  Brickland  v.  Nevosom,  1  Camp.  474. 
1  Taunt  477. 

(m)  Richmond  v.  Heapy,  1  Starkie^sC. 
102. 
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of  the  petitioning  creditors  is  resident  and  carrying  on  trade  in  an  enemy's 
country  (n). 

The  petitioning  creditor  cannot  in  an  action  against  him  by  the  assignees 
dispute  the  amount  of  the  petitioning  creditor's  debt  (o).  But  it  seems  that 
another  defendant  may  show  that  the  debt  was  merely  colourable  and  col- 
lusire,  although  the  bankrupt  himself  might  have  been  estopped  by  the 
security  which  he  had  giyen  from  disputing  it  (p), 

A  defendant  who  was  not  privy  to  the  transaction  may  show  that  the  act  Act  of 
of  bankruptcy  which  is  relied  upon  was  a  concerted  one  (q)»    But  neither  bank- 
the  bankrupt,  nor  any  one  privy  to  the  concert,  can  insist  upon  such  an  '^P^X* 
objection  (r).    It  is  no  objection  that  the  commission  fiat  or  adjudication 
was  concerted  (i). 

Declarations  by  the  bankrupt  before  his  bankruptcy,  with  a  view  to  a 
fraudulent  commission,  are  admissible  in  evidence  to  show  collusion  between 
the  bankrupt  and  the  petitioning  creditor  {t). 

2dly.  The  defendant  may  show  that  in  point  of  law  the  right  of  action  iV)  impeach 
did  not  pass  to  the  assignees.    Whether  a  particular  interest  does'  or  does  the  cauBe 
not  pass  to  the  assignees,  is  of  course  a  pure  question  of  law ;  but  it  is  in-  ^^  (action, 
cumbent  on  the  defendant  to  give  in  evidence  such  facts  as  raise  the  question 
of  law,  where  the  plaintiff  has  made  out  tkprimA  facie  case(M). 


(n)  M'CoimeU  v.  HeetoTf  3  B.  &  P. 
113.    So,  tembU,  that  ooe  of  them  is  an 
infiut.    JBx  parte  Morton^  1  Buck's  B.  C. 
42.  JErjMi^«i3arroio,dVes.554. 
(o)  Harmer  ▼.  DavUy  \  Moore,  300. 
(p)  See  Christian's  B.  L.442, 3d  edit 
{q)  See  Lord  Mansfield's  observations, 
in  Hwper  v.  SmUk^  1  BL  441;  and  see 
Bain\ford  v.  Baron^  2  T.  R.  695,  n.  Stewart 
▼.  Biekmany  1  Esp.  C.  108.      Field  v. 
BOlamyy  B.  N.  P.  30.     Cowley  v.  Hop' 
iUfi«,Co.B.L.84.95.    Ex  parte  Bourne^ 
16 Yes.  145.  B» parte EdmundiaH,l\e^ 
30S.  BatseeBrom/^y  v.Jlftt9Miee,B.  N.  P. 
aO;  JBr  parte MUner,  I  Buck's  B.  C.  104. 
Seeme,  where  the  act  of  bankruptcy  consists 
in  a  dedaratiott  of  insolvency,  under  the 
•tat.  6  G.  4,  c  10.    See  sec.  7. 

(r)  Mdbertt  and  others  v.  Teatdale, 
Peake,  27;  B.  N.  P.  39,  40.  Cowley  v. 
HopkbUy  Co.  B.  L.  84.  95.  JSx  parte 
Bawrmej  16  Yes.  145.  See  also  Wilton  v. 
Poulion,  S  Str.  859;  BUhn  v.  Hyde  ^ 
MUekellj  1  Atk.  126;  Tappenden  y. 
Bur)0e$iy4Bi»tf236, 

(«)  lie  2  WiU.  4,  c  56,  B.  42.  Seealso 
Shaw  V.  WiUiamSy  1  Ry.  k  M.  C.  19. 
JBx  parte  Binmer^  I  Madd.  250;  1  Mont 
St  M.  488;  1  Rose,  87.  The  stat  does 
not  make  a  coneerted  act  good,  to  sustabi 
aflat.  As  where  assignment  is  made  for 
the  benefit  of  all  creditors,  to  which  the 
petitioning  creditor  is  a  party.  Marshall 
V.  Barkwarthf  4  B.  &  C.  508.  A  creditor 
sisenting  to  an  act  of  bankruptcy,  cannot 
avail  himself  of  it  to  support  a  flat,  Mx 
parte  HaU^  8  Deacon,  B.  G.  405.  A  pe- 
titiooing  creditor,  party  to  a  deed  of  as» 
s%niaent  fiv  the  benefit  of  creditors,  can- 
not set  up  the  deed  as  an  act  of  bank- 
niptcy,  Bunny  ex  parte,  3  Deoc.  (b.  c.) 
1I9*.   Bat  it  is  no  defence  tosliow  that  the 


commission  issued  by  the  desire  and  at  the 
request  of  the  bankrupt.  Shaw  v.  VFi2- 
liams,  M.  &  M.  19.  This  was  otherwise 
before  the  Stat  JEx  parteOrant,lC.&Lj, 
17. 

(t)  Thomson  v.  Bridges,  2  Moore,  376. 
But  declarations  by  the  petitioniug  creditor 
after  suing  out  the  commission,  that  the 
commission  was  concerted,  were  held  to 
be  inadmissible.  Harwood  v.  Keys,  1  Mo. 
4:R.204. 

(tt)  Bills  of  exchange  obtained  by  fiUse 
pretences  do  not  pass  {Gladstone  v.  Had- 
wen,  1  M.  &  S.  517) ;  nor  trust  property 
(  Webster  v.  SeaUs,  25  0. 3,  B.  R.     Winch 
v.  Keeley,  1  T.  R.  619);  nor  property 
equitably  assigned  before  the  bankruptcy. 
Tibbits  V.  George,  5   Ad.    dc   £1L  107. 
Caroalho  v.  Bum,  4  B.  &  Ad.  382.     And 
see,  as  to  cases  under  the  Insolvent  Act, 
Best  V.  Angles,  2  C.  &  M.  394;  4  Tyr. 
256.     A.  agrees  to  assign  to  B,  certain 
specific  goods  by  way  of  security  for  money 
advanced  by  B,  for  the  purchase  of  them, 
and  afterwards  assigns  them  under  cir- 
cumstances which  would  have  made  the 
assignment  void  under  the  Insolvent  Act ; 
the  assignees  of  A,  under  the  Insolvent 
Act  are  not  entitled  to  the  goods,  although 
it  would  be  otherwise  if  the  goods  were 
not  ascertained  at  the  time  of  the  agree- 
ment. Hfogg  V.  Baker,  3  M.  &;  W.  195. 
Nor  the  property  of  tlie  bankrupt's  wife  to 
her  separate  use  (Vandemahker  v.  2>es- 
borough,  2  Vernon  95).  Aliter,  where  stock 
stands  in  the  name  of  a  married  woman 
{Pringle  v,  Hodgson,  3  Yes.  617) ;  and  the 
wife  can  have  no  assistance  in  equity  where 
there  is  no  trust  created  for  her  benefit 
(Ibid.-,  and  see  Christian's  B.  L.  483, 2d 
edit)    The  assignment  passes  future  per- 
sonal property  {Kitchen  v.  Bartsch,  7  East, 
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The  asBignees  being  only  entitled  deiiTatively  from  or  through  the  bank<* 
rupt,  as  he  coald  not  have  maintained  an  action  against  the  East  India 


53) ;  hut  a  fresh  assignment  of  real  property 
was  held  to  be  necessary  (Ex  partePnntdr 
foot,  1  Atk.  253).  The  assignment  passes 
coDtin^irent  interests  (Higden  v.  WiUianu, 
3  P.  Wms.  132) ;  but  not  a  possibiiity  of 
taking  by  descent  as  heir  (Moth  v.  Fromef 
Amb.  394.  Carleton  v.  Leighton,  3  Mer. 
667).  Particular  proceedings  are  made 
for  the  tranrfer  of  copyhold  property 
by  the  stat.  2  G.  4,  c.  16,  s.  86.  All  tale- 
able  offices  pass  by  assignment  (1  Atk. 
210);  sectu,  of  offices  which  concern  the 
administration  of  justice,  5  &  6  Ed.  6,  c. 
16.  See  Ex  parte  Butler,  1  Atk.  210. 215. 
Amb.  73.  89.  112.  Cooke's  B.  L.  283).  So 
an  officer's  pay  does  not  pass.  Lidderdale 
▼.  Ihtke  of  Montrose,  4  T.  R.  248.  An 
advowson  passes,  but  the  bankrupt  must 
present,  if  a  lapse  occur  before  conveyance 
to  a  purchaser.  See  Charman  t.  CharmaUf 
14  Yes.  580.  The  assignment  passes  the 
bankrupt's  right  to  recover  what  he  has 
paid  as  a  gaming  debt.  Brandon  v.  Pate, 
2  H.  B.  308.  A  lease,  notwithstanding  a 
covenant  not  to  assign  without  consent. 
Philpot  V.  Home,  2  Atk.  219 ;  Amb.  480. 
Doe  V.  Carter,  8  T.  R.  7.  Aliter,  where 
there  is  a  proviso  for  re-entry  in  case  of  the 
lessee's  bankruptcy.  Roe  v.  Galliers,  2 
T.  R.  133.  An  annuity  demised  to  the  bank- 
rupt, and  payable  to  him  only,  ceases  upon 
the  assignment.  Dommett  v.  Bec^ford, 
6T.  R  084;  3yes.  150.  A  debt  due  to  the 
wife  dum  sola  passes  (MUes  v.  Wiiliatns, 

1  P.  Wms.  249) ;  so  does  a  debt  on  mort- 
gage (Bosvil  V.  Brandon,  1  P.  Wms.  459) ; 
but  the  wife's  right  of  survivorship  is  good 
against  the  assignees,  if  the  husband  dies 
before  they  obtain  possession.  Mitford  v. 
Mitford,  9  Yes.  87.  As  to  the  wife's  re- 
mainder in  chattel  interest,  see  Doe  v. 
Steward,  1  Ad.  &  Ell.  300.  Goods  de- 
livered to  the  bankrupt  on  a  contract  of 
sale  pass  to  the  assignees,  although  the 
bankrupt  intended  to  defraud  the  vendor. 
Milujard  v.  Forbes,  4  Esp.  C.  171 ;  but 
see  Gladstone  v.  Hadwen,  1  M.  &  S.  517. 
So  does  the  interest  of  a  tenant  for  life  in 
his  redemption  of  the  land-tax.  Bmiey  v. 
Orey,  3  Mer.  App.  702.  Money  advanced 
to  the  bankrupt,  being  in  prison  (the  act 
of  bankruptcy),  for  the  special  purpose  of 
settling  with  his  creditors,  which  object 
fails,  may  be  repaid  by  the  bankrupt  to  the 
party  advancing  the  money,  and  does  not 
pass  to  the  assignees.     Toovey  v.  Milne, 

2  B.  &  A.  683.  Where  the  defendant 
delivered  a  cheque  on  his  banker  to  two 
persons,  for  a  specific  purpose,  and  they 
returned  it  to  him  after  their  bankruptcy, 
not  having  used  it ;  held  that  the  assignees 
were  not  entitled  to  recover  it  in  trover. 
Moore  v.  Barthrop,  1  B.  &  C.  5.  Money 
received  by  an  overseer  of  the  poor,  and  set 
upart  from  the  rest  of  his  property,  does 
not  pass  to  the  assignees.  R.  v.  Eggington, 


1  T.  &  R.  370.    In  general,  the  product  of 
a  substitate  for  the  original  follows  the 
thing  itself,  as  long  as  it  can  be  ascertained 
to  be  such,  and  the  right  only  ceases  when 
the  means  of  ascertainment  fail,  which  is 
the  case  where  the  subject  is  turned  into 
money,  and  mixed  and  confounded  in   a 
general  mass  of  the  same  description .     Per 
Lord    Ellenborough,  Taylor  v.  Plumer, 
3  M.  &  S.  563.     See  Scott  v.  Surman, 
Willes,  400 ;   WhUcomb  v.  Jacob,  Salk. 
650;  Copeman  v.  Gallant,  1    P.  Wms. 
320.    A  draft  is  intmsted  to  a  broker  to 
buy  exchequer  bills;  the  broker  receives 
the  money  and  misapplies  it, by  purchasing 
American  stock  and  bullion,  and  absconds, 
but  is  apprehended.     The  principal,  who 
receives  the  American  stock  and  bullion,  is 
not  amenable  to  the  assignees  under  a  com- 
mission against  the  broker,  on  an  act  of 
bankruptcy  committed  on  the  day  on  which 
he  misapplied   the    money.      Taylor  y. 
Plumer,  S  M.  &  S.  563.     Property  passes 
to  the  assignees  when  received  by  a  fiustor 
after  the  act  of  bankruptcy,  although  pur- 
chased with  monies  advanoi^  by  the  factor 
for  the  purpose  of  purchasing  the  goods  to 
be  sold  by  him  to  repay  hinuelf  out  of  the 
proceeds.   CopeUmd  v.  Stein,  8  T.  R.  199 ; 
and  see  Carter  v.  Barclay,  3  Starkie's  C. 
43.      By  the  stat.  6  Q.  4,  c.  16,  s.  63,  the 
commissioners  are  to  assign  all  the  present 
and  future  personal  estate  of  such  bankrupt, 
wheresoever,  &c.  and  all  property  which  he 
may  purchase,  or  which  may  revert,  de- 
scend, be  devised  or  bequeathed,  or  come  to 
him,  before  he  shall  have  obtained  his  cer- 
tificate ;  and  the  commissioners  shall  also 
assign,  as  aforesaid,  all  debts  due,  or  to  be 
due  to  the  bankrupt,  wheresoever,  Ac  to 
such  assignees;  and  after  such  assignmeot, 
neither  the  bankrupt  nor  any  person  claim- 
ing through  or  under  him  shall  liave  power 
to  recover  the  same,  nor  to  make  any  release 
or  discharge  thereof;  neither  shall  the 
same  be  attached,  &c^  but  such  assignees 
shall  have  like  remedy  to  recover  the  same 
in  their  own  names  as  the  bankrupt  him- 
self might  have  had  if  he  had  not  been 
adjudged  bankrupt.    A  valid  appropriation 
or  equitable  assignment  of  a  trader's  funds  is 
not  revoked  by  his  bankruptcy.  Hutekinmn 
V.  Heyworth,  9  Ad.  &  EU.  375.    A  money 
bond  assigned  by  the  trader  to  tecurs  a  debt 
to  a  larger  amount,  does  not  pass  to  the 
assignees.     Dangerfidd  v.  Thomas,  9  Ad. 
&  £11. 202.    Where  a  sum  was  bequeathed, 
subject  to  forfeiture  if  the  legatee  should 
'*  mortgage,  charge,  sell,  assign,  or  incnn»- 
ber  ;*'  held,  that  bankruptcy  being  an  act  of 
law,  and  not  a  voluntary  assignment  by  the 
legatee,  which  was  alone  contemplated  by 
the  will,  the  assignees  were  entitled.    WhU-- 
field  V.  Pri£kett,  2  Keene,  608.    Where  a 
grantor  settled  estates  on  two  in  succession 
for  life,  on  condition  that  the  party  entitled 
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Company  for  the  arrears  of  his  pension,  his  assi^ees  cannot  (jr).  By  bring-  St't-off. 
iDg  an  action  in  the  form  ex  contraetUy  where  it  might  have  been  laid  in 
torty  they  affirm  the  act  of  the  bankrupt,  and  the  defendant  is  entitled  to 
the  benefit  of  a  set-off  (y).  For  the  assignees  cannot  affirm  the  same  trans- 
action in  part,  and  disaffirm  it  for  the  rest.  And  therefore,  where  the  bank- 
rupt, after  a  secret  act  of  bankruptcy,  had  transactions  with  the  defendants, 
tnd  the  assignees  brought  an  aetion  of  asmmptU  to  recover  what  the  bank- 
rapt  had  paid ;  Lord  Hardwieke,  C.  held,  that  the  defendants  were  entitled 
to  set-off  money  which  they  had  paid  for  the  bankrupt  (z) ;  for  by  bringing 
to  action  of  OBmanprnt  the  assignees  had  elected  to  consider  the  bankrupt  as 
their  fkctor,  and  affirmed  his  contract,  and  having  done  so,  must  take  him 
M  their  factor  in  all  things  done  fairly  and  without  deceit. 

Upon  an  action  by  the  assignees,  the  defendant  was  before,  and  is  now, 
onder  the  stat.  6  0. 4,  c.  16,  s.  50,  where  there  have  been  mutual  credits 
between  the  parties,  entitled  to  set  off  a  debt  due  from  the  bankrupt  to  him 
before  the  bankruptcy,  without  giving  any  notice  of  set-off;  and  he  may 
either  plead  the  set-off,  or  give  it  in  evidence  under  the  general  issue  (a). 

By  the  stat.  6  G.  4,  c.  16,  s.  60,  where  there  has  been  mutual  {h)  credit  Blntual 
given  by  the  bankrupt  and  any  other  person,  or  where  there  are  mutual  credit, 
debts  (c)  between  the  bankrupt  and  any  other  person,  the  commissioners 


for  the  time  befog  shoald  reside  in  the 
Bandoo-honse  and  bear  the  name  and 
anas  of  the  grantor,  the  latter  beeomlng 
bankrupt;  held,  that  having  a  vested  right 
hireniaiBder  In  the  property  at  the  thne  of 
bis  bankmptey,  it  paased,  imder  the  bar- 
gaia  aod  sate,  to  Ida  aaaignees,  although 
liable  to  be  defeated  by  the  defonlt  of  the 
party  to  falfll  the  condition.  Ex  parte 
Qoldneyy  8  Deaooo,  B.  C.  670;  1  Mont. 
k  Ch.  75. 

ir)  Oibmm  v.  JBait  India  Company^  6 
^N.C.262. 

(y)  Smith  ▼.  Hodgmm^  4  T.  R.  SlI. 
la  ammiptU  by  anigneea  on  an  agree- 
ment by  the  banicmpt  for  the  aale  of 
goods,  to  be  paid  for  by  an  acceptance, 
•lleghig  the  rrftisal  to  accept,  and  damage 
by  loss  of  the  benefit  of  anch  acceptance, 
and  iigiuy  to  his  eatate  thereby;  held, 
that  the  damage  reaohlng  in  pecuniary 
loM  only,  it  did  not  amount  to  such  an 
altegatioo  of  nnliquidated  damages  as  to 
preclude  the  debtor's  right  of  «et-off. 
Groom  v.  Weatj  1  Perr.  &  D.  19.  And  aee 
Gibsm  T.  BeU,  1  Bing.  N.  C.  743. 

(:)  Bi/lon  V.  Hyde^Mitehelly^  Atk.iaO. 

(a)  Oroce  v.  DuboU,  1  T.  R.  112. 
J^yall  T.  LarUtiy  1  Wils.  155;  see  also 
Sdmeadt  v.  Newman,  1  B.  &  C.  418,  as 
to  matual  seeuritiea  held  by  country  lin- 
kers. And  see,  aa  to  the  advance  of 
money  on  the  atrength  of  consignments, 
£nnm  ▼.  Cato,  5  B.  &  A.  861 ;  Ex  parte 
I>eere,  1  A&.  2S8.  As  to  mutual  accounts 
between  an  ineorance  broker  and  nnder- 
writer,  see  19  O.  8,  c.  32.  Graham  v. 
JiwteU,  5  H.  &  8.  496. 

{b)  These  worda  are  not  confined  to 
pecuniary  demands,  but  extend  to  confi- 
dential deliveriea  of  goods,  lilcely,  under 
the  cireamstanceff)  to  become  productive. 

£anmi  v.  Cato,  5  B.  &  A.  861.    So  if 
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bankers  disconst  billa  yet  running,  and 
gire  credit  to  the  banicmpt,  in  ills  account 
with  them,  for  the  amonnt  minus  the  dia- 
connt.  Arbouin  v.  Trittony  1  Holt's  C. 
408.  Seeuif  if  the  trader  deposit  a  bill 
with  anotlier  for  a  specific  purpose,  aa  to 
raise  money  upon  it;  in  such  caae  tlie 
assignees,  after  tendering  the  amount  ad- 
vanced on  the  bill,  are  entitled  to  recover 
in  trover.  Key  v.  Flinty  1  Moore,  451 ; 
Buchanan  v.  Ffndlay,  9  B.  &  C.  738. 
This  dense  extends  to  mutnal  dealings  up 
to  the  time  of  the  commierion,  and  there- 
fore extends  the  protection  oif  the  stat. 
46  O.  3,  e.  135,  a.  3.  See  Kinder  v.  But- 
tertoorthy  6  B.  4c  C.  42;  Tamplin  v.  Dlg^ 
{^ii«,2Camp.312.  A  mutual  credit  may  be 
constituted  although  the  parties  did  not 
mean  particularly  to  trust  each  other,  as 
where  A,  accepts  a  bill  which  gets  into  the 
hands  of  B.,  who  buys  goods  of  ^ .  Hankey 
V.  Smithy  3  T.  R.  507.  A  partner  in  the 
houae  ofM.  jr  Co.  drew  bills  for  the  accom- 
modation of  it.,  a  customer  with  the  firm, 
who  discount  the  bill  for  A,  and  indorse  it 
\oN,ff  Co,  The  bill  becoming  due  after  the 
bankruptcy  of  AT.  j*  Co.,  N,  j*  Co,  pay  them- 
selves out  of  the  funds  of  M,  jr  Co.  in  their 
hands.  The  assignees  of  M,  \  Co,  sue  A, ; 
the  latter  is  entitled  to  set  on  a  debt  from 
M,  i  Co.  Bolland  v.  Nath,  8  B.  k.  C.  105. 

(c)  The  debt  due  from  the  creditor  to 
the  bankrupt,  or  the  credit  given  by  the 
latter  to  the  bankrupt,  must  have  existed 
at  the  time  of  the  bfmkmptcv.  See  Han- 
key  ▼.  Smithy  3  T.  B.  507  (n).  A .  bought 
of  B,  goods  to  the  amonnt  of  430 1.,  at  six 
months'  credit,  aod  afterwards  to  the 
amount  of  230/.  at  the  like  credit,  and  at 
the  expiration  of  the  first  six  montlis  gave 
B.  two  bills  of  exchange  on  third  persons 
for  —  /.,  on  an  undertaking  by  the  latter  to 
pay  the  balance  when  the  bills  were  paid. 

N 
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shall  state  the  account  between  them,  and  one  debt  or  demand  (d)  may  be 
set  against  another,  notwithstanding  any  prior  act  of  bankruptcy  committed 
by  such  bankrupt  before  the  credit  given  to  or  the  debt  contracted  by  hxm^ 
and  what  shall  appear  due  on  either  side  on  the  balance  of  such  account, 
and  no  more,  shall  be  claimed  or  paid  on  either  side  respectively,  and  every 
debt  or  demand  hereby  made  proveable  against  the  estate  of  the  bankrupt, 
may  also  be  set  off  in  manner  aforesaid  against  such  estate  («) ;  provided  that 
the  person  claiming  the  benefit  of  such  set-off  had  not,  when  such  credit  was 
given,  notice  (/)  of  an  act  of  bankruptcy  by  such  bankrupt  committed. 

The  defendant,  before  this,  must  have  showed  that  the  debt  which  he  pro- 
posed to  set  off,  accrued  before  the  act  of  bankruptcy  {g) ;  he  could  not  set 
off  cash  notes  payable  to  J,  S.  or  bearer,  although  they  were  dated  before 
the  bankruptcy,  without  showing  that  they  came  to  his  hands  before  the 
bankruptcy  {h).  So  where  the  defendant  insisted  on  acceptances  of  the 
bankrupt  in  his  hands,  by  way  of  setoff  to  an  action  by  the  assignees,  on 
his  own  acceptance,  he  was  bound  to  show  either  that  his  obligation  to  pay 
the  bills  subsisted  before  the  bankruptcy,  or  that  the  bills  or^^nated  in 
mutual  credit  (t). 


A,  ha^iBg  become  bankrapt  before  the 
credit  for  the  second  parcel  expired,  it  was 
held  that  B.  might  set  off  the  170/. 
against  the  price  of  the  second  parcel. 
AtHnson  v.  Elliott,  7  T.  R.  378.  See 
Key  v.  Flint,  8  Taunt  21. 

(d)  'Notwithstanding  these  terms,  a 
more  esEtensive  sense  is  given  to  the  terras 
mutual  credit,  in  the  earlier  part  of  the 
clause.  See  Eden  on  the  Bankruptcy 
Laws,  194.  Ex  parte  Marshall,  1  Mont 
&  Avr.  189. 

(e)  And  therefore  debts  may  now  be  set 
off  which  could  not  formerly  have  been 
set  off  as  depending  upon  a  contingency. 
See  Eden  B.  L.  803.  The  terms  are  more 
extensive  tlian  mutual  debts.  But  they 
are  confined  to  such  credits  as  must  in 
their  nature  terminate  in  debts.  Rase  v. 
Hart,  8  Taunt  400.  Base  v.  Sinu,  1  B. 
&  Ad.  521.  Easum  v.  Cato,  5  B.  &  A. 
861.  Young  v.  Bank  of  England,  1  Deac. 
Bankruptcy  Cases,  622.  A  mere  gua- 
rantee against  contingent  damages,  which 
cannot  terminate  in  a  debt,  is  not  the  sub- 
ject of  mutual  credit  Sampson  v.  Bur^ 
ton,  2  B.  &  B.  80.  Where  a  creditor  em- 
ployed his  debtor  to  repair  his  carriage 
on  a  contract  to  pay  ready  money  for  the 
repairs,  it  was  held  that  the  assignees  of 
the  latter  had  a  lien  till  payment  Clarke 
V.  Fell,  4  B.  &  Ad.  404. 

{f)  As  to  the  construction  of  these 
words,  vide  supra,  172. 

(jf)  Marsh  v.  Chambers,  Str.  1234. 

(A)  Dickson  v.  Evans,  6  T.  R.  57. 
Lawrence,  J.  observed,  that  if  the  notes 
had  been  payable  to  the  defendant  himself, 
he  should  have  thought  it  reasonable  evi- 
dence that  they  came  into  his  hands  at  the 
time  they  bore  date.  Where  to  an  ac- 
tion by  the  assignees  of  a  bankrupt,  for 
a  debt  due  to  the  bankrupt's  estate,  the 
defendant  set  off  notes  in  his  possession 
issued  by  the  bankrupt  before  the  bank- 


ruptcy ;  proof  that  notes  to  the  amount 
of  the  set-off  came  into  his  hands  three 
or  four  weeks  before  the  bankruptcy,  was 
held  sufilcient  evidence  fix>m  which  the 
jury  might  infer  that  he  was  hi  posses- 
sion of  them  at  the  time  of  the  bank- 
ruptcy, without  identifying  them  with  the 
notes  produced.  Moore  v.  Wright,  6 
Taunt  517.  Under  the  above  clause,  a 
party  who  has  industriously  obtained  notes 
of  bankers  after  they  had  stopped  pay- 
ment, but  who  had  no  notice  of  any  aet 
of  bankruptcy  committed,  is  entitled  to  set 
them  off.  Hawkins  v.  Whitten,  10  B.  & 
C.  217.  See  also  Dickson  v.  Cass,  1  B.  & 
Ad.  349.  Bills  were  drawn  by  one  partner 
and  accepted  by  the  defendant,  and  dis- 
counted by  the  firm  for  his  convenience, 
having  money  in  their  hands  of  his  at  the 
time ;  held,  that  between  the  parties  it 
constituted  a  mutual  credit,  and  that  the 
firm  could  not,  by  paying  away  the  bUls, 
which  were  afterwards  returned  to  them, 
put  an  end  to  that  mutual  credit,  so  as  to 
deprive  the  defendant  of  his  right  to  set  off 
any  debt  due  from  the  firm  to  him  against 
the  sum  claimed  by  them  or  their  assig- 
nees from  him,  as  such  acceptor.  Bolland 
V.  Nash,  8  B.  &  C.  105.  The  defendant, 
in  consideration  of  the  bankrupt's  deliver- 
ing to  him  a  bill  accepted  by  him,  promised 
to  deliver  to  the  bankrupt  a  bill  accepted 
by  E.,  and  indorsed  by  the  defendant,  and 
the  latter  afterwards  proved  the  former  bill 
under  the  commission,  but  refused  to  in- 
dorse the  bill  of  E, ;  held,  that  it  did  not 
constitute  a  case  of  mutual  credit  between 
the  bankrupt  and  defendant,  but  was  a 
cause  of  action,  from  the  non-performance 
of  a  contract,  for  which  the  assignees  might 
sue.    Bose  v.  Sims,  1  B.  &  Ad.  521. 

(0  Oughterlony  v.  Easterhy,  4  Tsnnt 
888.  Southwood  v.  Taylor,  1  B.  &  A. 
471.  And  see  Sheldon  v.  Bothschild, 
2    Moore,   43.     The  bankrupt  accepted 
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Where  B.  agreed  to  indemnify  A.  his  surety,  by  allowing  him  to  retain  Mutoal 
out  of  any  debt  which  he  should  owe  to  B.,  in  respect  of  mutual  deciings  in  <^^it.   * 
trade,  as  much  as  he  should  pay  on  the  bond,  and  B.  sold  goods  to  A.,  and 
after  BJb  bankruptcy  A,  paid  more  than  the  price  of  the  goods  on  the  bond, 
it  was  held  that  the  assignees  could  not  recoyer  for  the  goods,  there  being 
nothing  due  to  the  bankrupt's  estate  on  the  original  contract  (A), 

Where  B^  a  broker,  was  intrusted  by  A,,  a  merchant,  with  policies  on 
goods,  effected  by  B,  for  A,,  and  after  AJa  bankruptcy  B.  received  for  losses 
under  such  policies ;  and  A,  had  before  his  bankruptcy  employed  B.  to  sell 
goods  for  him  as  a  broker,  and  B.  had  advanced  money  to  A,  upon  a  pledge 
of  such  goods  and  upon  A,'s  general  credit ;  it  was  held  that  this  was  a 
mutual  credit,  and  that  B,  might  retain  the  sum  received  for  the  loss,  in 
liquidation  of  his  advances,  and  of  the  money  due  for  premiums  (/).  The 
defendant  having  accepted  bills  for  the  accommodation  of  a  trader,  received 
money  £rom  him  after  an  act  of  bankruptcy,  but  before  the  commission,  to 
take  up  the  bills  which  became  due  after  the  commission,  and  were  then 
paid  by  the  defendant :  held  that  the  defendant  was  bound  to  refund ;  for 
the  statute  is  confined  to  mutual  debts  at  any  time  before  such  person 
became  bankrupt,  and  it  was  not  the  money  of  the  bankrupt,  but  of  the 
assignees  (m).  It  is  not  sufficient  for  the  defendant  to  show  that  the  sub- 
ject of  his  set-off  was  allowed  as  a  debt  by  the  commissioners  (n).  The 
defendant  cannot,  in  an  action  by  the  assignees,  set  off  a  debt  on  a  bill 
drawn  by  the  bankrupt,  of  which  he  is  the  holder,  after  having  set  it  off 
against  a  prior  indorser  (0).    The  debt  must  be  due  in  the  same  right  (;i). 

Where  a  party  struck  a  docket,  and  afterwards  became  a  trustee  under 
an  assignment  of  all  the  bankrupt's  property  in  trust  for  creditors,  and  after 
he  had  incurred  some  expenses  in  executing  the  trust,  another  creditor 
issued  a  fiat,  and  the  assignee  seized  the  property ;  held,  that  the  assign- 
ment being  of  itself  notice  of  an  act  of  bankruptcy,  he  could  acquire  no 
lien  on  the  property  as  against  the  assignees  (q). 

A  discharge  by  one  assignee,  on  receiving  monies  due  to  the  estate,  will  Discharge, 
bind  the  rest  (r) ;  but  a  discharge  by  one  assignee  will  not  be  effectual  where 
the  others  have  expressly  dissented  («).    So  a  release  executed  by  one 
assignee  in  the  presence  of  another  will  bind  both  (t) :  but  if  the  co-assignee 
be  absent,  an  express  authority  by  him  under  seal  must  be  proved  (u). 

II.  Actions  agcunat  Commissioners,  Assignees,  Sfc.-^ln  an  action  against  a   Actions 
ommmssioner  the  plaintiff  must  prove  notice  of  action,  according  to  the  JJ^^^^ 
Stat.  6  Geo.  4,  c.  M,  s.  41  (x).    And  any  plaintiff  who  sues  in  respect  of  any-  &c. 


a  bill  for  488  h  for  the  accommodation  of 
A.,  bnt  becoming  indebted  to  A»  for  part, 
drew  a  bill  on  A.  for  the  balance,  and  be- 
dune  bankrupt.  The  latter  bill  was  ac- 
cepted and  paid  by  A,  without  knowledge 
of  the  intervening  bankruptcy ;  and  it  was 
held  to  be  a  case  of  mutual  credit,  although 
the  principal  sum  was  not  due  at  the  time 
of  the  bankruptcy ;  it  was  also  held,  that 
an  action  for  money  had  and^  received  did 
not  lie  against  the  purchaser  of  the  bill,  to 
whom  il.had  paid  the  amount. 

(*)  I>ohs<m  ▼.  Lockhart,  5  T.  R.  133. 

(0  OlUfe  y.  Smith,  5  Taunt.  56.  And 
see  Arbauin  v.  Tritton,  Holt,  408. 

(m)  Tamplin  v.  Dig^ins,  2  Camp.  312. 

(n)  Pirie  ▼.  Menruftt,9  Camp.  279. 

(0)  Beteher  ▼.  Uoyd,  10  Bing.  310. 


(p)  See  tit.  Sbt-opp.  Fair  v.  dPIver, 
16  East,  (B.  c.)  ISO. 

(q)  Ex  parte  Sioinhume,  3  Deac.  396; 
and  1  Mont.  &  Ch.  119. 

(r)  Smith  v.  Jameton,  1  Esp.  C.  1 14. 
Contra,  Carr  v.  Bead,  3  Atk.  095. 

(s)  Bristoio  and  others  v.  JSattman, 
1  Esp.  C.  172,  where  one  assignee  had 
taken  20  L  in  discharge  of  various  sums 
embezzled  by  defendant,  against  the  con- 
sent of  a  co-assignee. 

(0  Waiianu  v.  WaUby,  4  Esp.  C.  226. 
Lord  Lovelaces  Case,  W.  Jones,  208. 
Ball  V.  DunstervUle,  4  T.  R.  813. 

(m)  4  T.  R.  313.  Harrison  v.  Jackton, 
7  T.  R.  207. 

(x)  Which  enacts,  that  no  writ  shall  be 
sued  out  against,  nor  copy  of  any  process 
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things  done  in  pursuance  of  the  stat.  6  G.  4,  c.  16,  muAt  (l)y  sec.  44),  show 
that  hk  action  was  commenced  within  three  calendar  months  next  after  the 
fact  committed.  In  order  to  compel  the  defendant  to  prove  the  requisites 
of  bankruptcy,  the  plaintiff  must  prove  notice  of  his  intention  to  dispute 
them  under  the  stat.  6  G.  4,  c.  16,  s.  90  (y). 

Evidence  that  the  commissioners  made  out  their  warrant  of  commitment 
without  showing  any  actual  restraint,  in  consequence  of  such  warrant,  the 
party  being  previously,  and  still  remaining,  in  custody  for  another  cause, 
is  not  sufficient  to  support  an  action  of  imprisonment  against  them  (r). 

Where  the  assignees  authorize  the  bankrupt  to  carry  on  the  business  for 
the  benefit  of  creditors,  they  are  liable  for  goods  suppUed  to  him,  although 
ordered  in  his  own  name  (a),  and  to  pay  him  for  his  trouble.  Where  they 
enter  and  keep  possession  of  the  premises,  although  for  the  purpose  of  dis- 
posing of  the  bankrupt's  estate,  they  become  liable  on  the  covenants  (6). 

Where  a  bankrupt  had  a  lease  of  premises,  and  also  a  reversionary  inte- 
rest in  them,  and  the  assignees  executed  an  assignment  of  all  the  bankrupt's 
estate  and  reversionary  interest,  it  was  held  that  they  must  be  taken  to  have 
assigned  the  lease,  and  consequently  to  have  accepted  it  (c). 

Where  premises,  with  fixtures,  were  mortgaged,  but  the  mortgagor  con- 
tinued in  possession,  and,  becoming  bankrupt,  his  assignees  removed  the 
fixtures ;  it  was  held,  that  the  mortgagee,  as  against  the  defendants  as 
strangers,  was  entitled  to  consider  the  mortgagor  as  his  tenant  at  will,  and 
maintain  an  action  for  the  injury  to  his  reversionary  interest ;  and  also. 


served  on  any  commissioner,  for  anything 
by  him  done  as  snch  commissioner,  unless 
notice  in  writing  of  such  intended  writ  or 
process  shall  have  been  delivered  to  him, 
or  left  at  his  usual  place  of  abode,  by  the 
attorney  or  agent  for  the  party  intending 
to  sue  or  cause  the  same  to  be  sued  out  or 
served,  at  least  one  calendar  month  before 
the  suing  out  or  serving  tlie  same;  and 
«nch  notice  shall  set  forth  the  cause  of 
action  which  snch  party  has  or  claims  to 
have,  &c.,  and  on  the  back  of  snch  notice 
shall  be  indorsed  the  name  of  such  attorney 
or  agent,  togetherwith  the  placeofhis  abode. 

Sec.  43  enacts,  that  no  such  plaintiff 
shall  recover  any  verdict  against  such  com- 
missioner, in  any  case  where  the  action 
shall  be  grounded  on  any  act  of  the 
defendant  as  commissioner,  unless  it  is 
proved,  upon  the  trial  of  such  action,  that 
snch  notice  was  given,  as  aforesaid;  but  in 
defiiult  thereof,  such  commissioner  shall 
.recover  a  verdict  and  costs,  as  hereinafter 
mentioned ;  and  no  evidence  shall  be  per- 
mitted to  be  given  by  the  plaintiff  on  the 
trial  of  any  such  action,  of  any  cause  of 
action,  except  such  as  is  contained  in  the 
notice. 

Sec.  43  enacts,  that  every  such  com- 
missiooer  may,  at  any  time  within  one 
calendar  month  after  snch  notice,  tender 
amends  to  the  party  complaining,  or  to  his 
.  agent  or  attorney ;  and  if  the  same  is  not 
accepted,  may  pl^  such  tender  in  bar  to 
any  action  brought  against  him,  grounded 
on  snch  writ  or  process,  together  with  the 
plea  of  not  guilty,  and  any  other  plea,  with 
leave  of  the  court ;  and  if,  upon  issue  join* 
ed  thereon,  the  Jury  shall  find  the  amends 


so  tendered  to  have  been  snfBcient,  they 
sliall  give  a  verdict  for  the  defendant ;  and 
if  the  plaintiff  shall  become  nonsuit,  or 
shall  discontinue  his  action,  or  if  judgment 
shall  be  given  for  such  defendant  upon  d^ 
murrer,  such  commissioner  shall  be  entitled 
to  the  like  costs  as  he  would  have  been 
entitled  to  in  case  he  had  pleaded  the  ge- 
neral issue  only;  and  if,  upon  issue  so 
joined,  the  jury  shall  find  that  no  amends 
were  tendered,  or  that  the  same  were  not 
sufficient,  and  also  against  the  defendant, 
on  snch  other  plea  or  pleas,  they  shall  give 
a  verdict  for  the  plaintiff,  and  such  da- 
mages as  they  shall  think  proper,  which 
he  sliall  recover,  together  with  costs  of 
uit :  provided  that,  if  any  such  commis- 
sioner shall  neglect  to  tender  any  amends, 
or  shall  have  tendered  insufficient  amends 
before  the  action  brought,  he  may,  by  leave 
of  the  court  where  such  action  shall  de- 
pend, at  any  time  before  issue  Joined,  pay 
into  court  such  sum  of  money  as  he  shall 
tlilnk  fit,  whereupon  such  proceedings  shall 
be  had  in  court  as  in  other  actions  where  the 
defendant  is  allowed  to  pay  money  into  court. 

(y)  Supraf&O. 

\z)  Crowley  v^Impey,  2  Starkie's  C.  261. 

(a)  Kinder  v.  Howarth,  2  Starkie's  G. 
854. 

(6)  In  order  to  protect  themselves,  they 
should  enter  with  a  protest,  that  it  is  not 
for  the  purpose  of  possessing  tliemselvcs  of 
the  premises  as  assignees.  Hanson  v. 
Stevenson,  1  B.  &  A.  303.  See  Turner  v. 
Richardson,  7  East,  335;  Wheeler  v. 
Bramahy  3  Camp.  340. 

(e)  Page  v,  Oodden,  2  Starkic*s  C.  309. 
See  tit.  Coy  R  NX  NT. 
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that  having  the  same  right  to  the  fixtures  as  his  tenant,  he  might  main- 
tain trover  for  the  fixtures  so  severed,  and  that  they  did  not  pass  to  the 
assignees  as  goods  within  the  bankrupt's  order  and  disposition  (d). 

Defence  by  CommisgUmers,  AniffneeSy  Sfc.  (e). — By  the  stat.  6  G.  4,  c.  16,  Defence 
s.  44,  conunissioners  and  others  nuiy  in  all  cases  justify  what  they  have  ^X  ^Mig- 
done  under  the  act  under  the  general  issue.    In  default  of  notice,  under  °^^^ 
the  90th  clause,  no  evidence  need  be  given  of  the  requisites  of  bankruptcy  (/*). 
Where  the  action  is  brought  in  respect  of  a  commitment  of  the  bankrupt 
or  any  other  under  the  statute,  the  whole  of  the  examination  of  that  person 
shall  be  read  and  considered,  and  the  defendant  shall  have  the  same  benefit 
from  it  as  if  the  whole  had  been  recited  in  the  warrant  (^). 

Where  the  action  is  brought  by  the  bankrupt  (A)  to  try  the  question  of 
bankruptcy,  and  due  notice  has  been  given  according  to  the  stat.  6  G.  4, 
e.  16,  8.  90,  the  defendants  must  either  prove  the  different  requisites  of 
bankruptcy,  or  some  direct  or  collateral  admission  by  the  plaintiff  of  his 
bankruptcy  (t) ;   as   that    he    obtained    his   discharge   under  a   Judge's 


(d)  HUehman  v.  Walton^  4  H.  &  W. 
400.  And  tee  Partridge  v.  Bere,  5  B.  & 
Aid.  004. 

(e)  Upon  an  application  for  payment  of 
a  dividend  against  a  surviving  assignee 
after  a  great  &pee  of  time,  held  that  tlie 
onus  of  proving  payment  lay  on  the  as- 
signee, and  that  the  statute  of  limitations 
did  not  attach  to  a  debt  once  proved  nnder 
the  commission.  JSx  parte  Healey,  1  D. 
k  Ch.  331. 

(/)  the  power  given  by  the  above 
elanae  to  persons  appointed  by  tlie  com- 
ffliBskneis  to  hreak  open  any  honse,  &c.  qf 
/Aeteniknipf,  and  seise  npon  the  body  or 
foods  of  SQch  bankrupt,  is  confined  to  the 
hoose  of  the  bankrupt,  and  does  not  extend 
to  those  of  other  persons  where  such  party 
9r  property  may  be ;  the  20th  sec.,  giving 
the  power  to  search  the  houses  of  third 
persons,  requires  also  the  warrant  of  a  Jus* 
tice  to  be  (A>tained  by  the  party  appointed 
by  the  oommissioners ;  and  therefore,  where 
the  aniqneee  entered  the  premises  of  the 
phfaitm  to  seise  goods  of  the  bankrupt,  it 
is  Dot  an  act  done  in  pursuance  of  the  stat., 
and  the  plaintiff  is  not  limited  to  his  ac- 
tion within  three  months  after  the  act 
committed.  Edge^.  Parhery  8  B.  &  C.  097. 

Doing  an  act  *'  in  pursuance  of"  a  stat., 
is  applicable  only  to  cases  where  the  party 
can  be  considered  as  (bunding  his  act  upon 
the  power  given  him  by  the  Legislature. 
ilk  And  see  Carruthers  v.  Payrie,  5  Bing. 
270;  Worth  v.  Budd,  2  B.  &  Ad.  177. 
The  official  assignee  is  not  within  the  pro- 
tection of  the  44th  clause.  KnigfU  v. 
Turquant,  2  M.  &  W.  101. 

In  order  to  justify  the  commissioners  in 
issuing  their  warrant  to  apprehend  a  party 
summoned  to  attend  before  them  as  a  wit- 
ness under  s.  33  of  6  G.  4,  c.  10,  there 
should  be  a  reasonable  interval  between 
the  service  of  tiie  summons  and  the  time 
appointed  for  his  attendance,  and  it  is  for 
sjury  to  say  wlicther  under  the  circum- 


stances such  service  be  reasonable  or  not; 
but  in  order  to  Justify  them  in  issuing 
their  warrant,  it  is  not  necessary  they 
should  have  before  tliem  information  on 
oath  of  the  service  of  the  snnunous.  Uroo^ 
cock  V.  Cooper,  8  B.  6c  C.  211. 

Where  no  objection  was  made  by  the 
bankrupt  to  the  course  of  the  examination^ 
but  he  objected  to  sign  it  afterwards,  it  is 
not  necessary  that  the  examination  should 
be  set  out  in  th^  warrant.  In  re  Leak,  3 
YdcJ.46. 

Upon  a  like  application  in  the  court  of 
K.  B.,  the  Court  also  held  it  to  be  unne- 
cessary to  set  out  the  examination,  but 
tliat  the  bankrupt  was  entitled  to  be  dis- 
charged, the  warrant  liaving  concluded 
that  "  he  should  be  committed  until  he 
should  sign,  and  true  answer  make."  0  B. 
&C.234. 

Where  the  return  to  a  habeas  corpus  set 
forth  only  a  part  of  the  warrant,  omitting 
the  questions  which  had  been  put  to  the 
bankrupt,  the  Court  ordered  that  the 
gaoler  should  amend  his  return,  and  annex 
the  warrant  itself,  or  that  a  copy  thereof, 
or  the  whole,  should  be  set  forth  in  tlic 
affidavit  of  the  party  opposin*^  the  dis- 
charge.   In  re  Potoer,  2  Russ.  583. 

(g)  By  sec.  40. 

{h)  When  a  commission  is  superseded, 
all  acts  done  under  it  are  void,  and  an  ac- 
tion lies  against  the  assignees  for  taking 
the  goods.  Ex  parte  King,  2  Yes.  J.  40. 
Perkins  y.  Proctor,  2  Wils.  382.  Mont  B. 
L.  013,  n.,  the  titles  of  purchasers  arc  de- 
feated. Ibid, 

(i)  See  tit.  AnKissiON,  and  Cnifton 
y.  Poole,  1  B.  &  Ad.  508.  In  order  to 
prove  a  bankrupt  to  have  been  a  trader, 
piX)of  of  his  luiving  acknowledged  that  he 
was  in  partnership  with  a  trader,  and  that 
he  spoke  of  jMirtnership  property  l)eing 
their  joint  property,  is  evidence  of  the  fact 
as  against  him.  Parker  v.  Barber,  1  B. 
&  B.  U;  ]   B.  Jc  A.  508.    Shortly  before 
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order  (A),  or  solicited  votes  in  the  choice  of  assignees :  proof  that  he  surren- 
dered is  insufficient,  since  a  surrender  is  compulsory  (i). 

Assignees,  under  a  plea  in  trover,  denying  the  property  in  the  plaintiffs, 
are  entitled  to  show  that  the  goods  were  in  the  order  and  disposition  of  the 
bankrupt  as  the  true  owner,  and  that  the  defendants,  as  assignees,  sold  the 
goods  (m). 

III.  AcHana  by  and  against  Bankrupts. — It  is  no  defence,  that  the  debtor 
has  notice  of  the  insolvency  of  the  plaintiff,  and  that  he  may  be  afterwards 
called  upon  by  the  assignees  to  pay  the  debt ;  for  payments  enforced  by 
coercion  of  law  are  valid  against  the  assignees  (n).  In  general,  it  seems  to 
be  no  defence  to  prove  that  the  plaintiff  is  an  uncertificated  bankrupt,  for 
a  cause  of  action,  as  goods  sold  and  delivered  {o) ;  or  money  lent  (p) ;  or  a 
contract  for  the  delivery  of  goods,  subsequent  to  the  bankruptcy  (^),  unless 
the  assignees  interpose  (r).  He  may  maintain  trover  for  goods  acquired  by 
him  after  the  bankruptcy,  against  all  but  his  assignees  (i). 

Where  the  bankrupt  was  tenant  from  year  to  year,  and  a  trespass  was 
committed  prior  to  his  bankruptcy,  it  was  held  that  he  might  maintain  an 
action  of  trespass  subsequently  to  his  bankruptcy  (/). 

By  the  stat.  6  G.  4,  c.  16,  s.  126  (u),  it  is  enacted,  that  any  bankrupt  who 
shall,  after  his  certificate  (x)  shall  have  been  allowed,  be  arrested,  or  have 

the  sale  of  the  bankrupt's  goods,  he  con- 
Bultedwith  his  assignees  and  the  aoctioneer 
as  to  the  best  means  of  disposing  of  them, 
and  bad  also, in  a  notice  to  his  landlord,  in 
which  he  s^led  himself  ^  a  bankrupt," 
offered  to  surrender  his  lease,  which  was 
accepted;  held,  that  the  first  did  not 
amount  to  a  consent  to  the  sale,  so  as  to 
estop  him  from  questioning  the  viEdidity  of 
the  commission,  being  referable  to  an  in- 
tention to  take  care  of  and  see  that  the 
most  was  made  of  the  property,  and  with 
respect  to  his  admission  of  being  bank- 
rupt to  his  landlord,  and  availing  himself 
of  the  commission  to  surrender  the  lease, 
that  although,  as  against  his  landlord,  he 
might  be  precluded  by  his  admission  fVom 
denying  it,  yet  that  he  was  not,  as  against 
third  persons,  and  that  as  against  the  de- 
feudants  he  was  at  liberty  to  prove  such 
admissions  to  be  mistaken  or  untrue. 
Heane  v.  Rogers,  9  B.  &  C.  686. 

{k)  Supra,  tit.  AnKissiOKs,  19. 

(0  Ibid, 

(m)  Isaac  v.  Beleher,  6  M.  &  W.  (bx.) 
130 ;  and  7  Dowl.  616. 

(ft)  Prickett  V.  Down^  8  Camp.  181 ; 
14  Yes.  667. 

(o)  Foster  v.  Allansony  2  T.  R.  479. 
SUk  V.  Oshom,  1  Esp.  C.  140.  Chippin- 
dale  V.  Tondinson,  Co.  B.  L.  446.  Coles 
V.  Barrow,  4  Taunt.  764. 

(p)  BvansY.  Broion,  1  Esp.  C.  170. 
But  see  Kitchen  y.  Bartseh,  7  East,  68. 

(q)  Pebenning  v.  Boebitek,  Holt's  C.  1 72. 

(r)  Where  the  plaintiff,  whilst  he  was 
an  uncertificated  bankrupt,  acted  as  a  fur- 
niture broker,  hiring  vans,  and  employing 
men,  and  providing  goods,  it  was  held  that 
it  was  such  aftcr-Hcquire<l  property  as  the 
assignees  intervening  were  entitled  to  re- 
cover, and  that  a  payment  by  the  defend- 
ant to  them,  between  the  writ  and  the  de- 
claration, might  be  given  in  Evidence  under 


the  general  issue,  and  was  a  good  answer 
to  the  plaintiff's  action.  Crqfton  v.  Poole, 
1  B.&Ad.668. 

(0  TTe&ft  V.  15baf,  7  T.  R.  891.  F&wler 
V.  Bourn,  1  B.  d:  p.  44.  See  also  Braxton 
V.  Bale,  2  B.  &  C.  298,  as  to  his  right  to 
transfer  a  note  made  payable  to  him  since 
his  bankruptcy.  Also  Ashley  v.  Kellf 
Stra.  1207.  Or  where  he  is  but  a  trustee 
for  another.  Fowler  v.  Bown,  1  B.  Sc  P. 
44.    CoUs  V.  Barrow,  4  Taunt.  764. 

(0  CZarikev.Ca2verf,dMoore,96;and 
qu.  whether  the  assignees  could  have 
maintained  the  action.  See  Webb  v.  Fox, 
7  T.  R.  891 ;  Fawlery.  Doton,  1.  B.  &  P. 
44.  Smith  v.  Bustaee,  2  H.  B.  444. 
Cumming  v.  Boebuek,  1  HolfsC.  172. 

(tt)  The  efi^t  of  6  O.  4,  c.  16,  s.  121, 
discharging  the  bankrupt  from  all  debts 
due  by  him  before  the  bankruptcy,  is  to 
afbrd  relief,  not  only  to  the  person  but  to 
his  subsequently  acquired  property;  the 
Court  therefore  set  aside  an  execution  i»- 
sued  against  such  property,  founded  on  a 
judgment  obtained  before  his  bankruptcy. 
Bavis  v.  Shapley,  1  B.  &  Ad.  54. 

The  provisions  of  6  O.  4,  c.  16,  s.  127, 
do  not  prevent  the  bankruptcy  and  certifi- 
cate being  a  bar  to  an  action  against  the 
bankrupt.  Eieke  v.  Nokes,  1  M.  &  M. 
308. 

{x)  By  the  stat.  6  O.  4,  c.  16,  s.  121, 
a  certificate  discbarges  the  bankrupt  from. 
all  claims  proveable  under  the  commission, 
but  does  not  discharge  any  partner  or  other 
person  Jointly  bound.  Sec.  126  avoids  all 
securities  given  for  securing  the  payment 
of  any  money  due  from  the  bankrupt,  as  a 
consideration,  or  with  Intent  to  persuade  a 
creditor  to  sign  the  certificate,  and  tlie 
party  sued  may  give  the  matter  in  evi- 
dence under  the  general  issue.  A  certifi- 
cate obtained  after  the  statute  on  a  com- 
mission issued  before  it  is  proved  by  the 
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any  action  brought  against  him  for  any  debt,  claim  or  demand  thereby 
made  proveable  under  the  commisaion  against  such  bankrupt,  shall  be  dis- 
chaiged  upon  common  bail,  and  may  plead  in  general  that  the  cause  of 
action  accrued  before  he  became  bankrupt,  and  may  give  this  Act  and  the 
special  matter  in  evidence  (y ),  and  such  bankrupt's  certificate,  and  the  allow- 
ance thereof  shall  be  sufficient  evidence  of  the  trading,  bankruptcy,  com- 
mission, and  other  proceedings  precedent  to  the  obtaining  such  certificate. 

A  certificate  obtained  after  the  commencement  of  the  action  is  not 
evidence  under  the  general  issue,  since  it  operates  merely  as  a  special  dis- 
charge under  the  statute,  and  therefore  must  be  made  available,  as  the 
statute  directs  (z) ;  but  if  the  defendant  plead  such  certificate  it  will  be 
evidence  (a),  although  obtained  after  the  commencement  of  the  action. 

The  effect  of  the  certificate  in  evidence  will  be  to  bar  all  demands  which   Effect  of 
were  due  at  the  time  of  the  act  of  bankruptcy,  and  which  could  have  been   certiflcatt. 
proved  under  the  commission  (b)' 


prodaction  of  the  certificate  duly  allowed. 
Toiflar  V.  WeUford,  M.  k  M.  503.  A  cer- 
tificate of  conformity  under  a  fiat  must  be 
proved  to  have  been  entered  of  record  in 
the  court  of  bankruptcy.  See  the  2  &  3 
W.  4,  c.  1 14,  B.  8,  and  tupra, 

(jf)  WJiere  the  general  plea  of  bank- 
ruptcy is  pleaded,  it  concludes  to  the 
country,  and  the  plaintiff  can  reply  the 
fimi/Uer only.  WiUon  v.  Kemp,  2  M.  &  C. 
4^,  1  B.  &  A.  22,  which  admits  evidence 
of  ail  matters  which  under  the  st.  6  G.  4, 
c.  16,  s.  ldO,render  the  certificate  void. 

(z)  OmoUmd  v.  Warren,  1  Camp.  363. 
Stedman  v.  Martinnant,  12  East,  664. 
Joteph  V.  Orme,  2  N.  R.  180.  A  certifi- 
cate allowed  after  plea  pleaded  should  be 
pleaded  jpuif  darrein  continuance.  Lang^ 
mead  v.  Beard,  cited  9  East  85.  It  seems 
that  the  Court  will  take  judicial  cognizance 
of  the  Chancellor's  signature  of  allowance. 
Eden,  426.  Assumpsit  against  two  defend- 
ants for  goods  sold,  plea  non-aesumpeerunt, 
and  on  &e  15th  June  one  of  the  defendants 
pleaded  his  bankruptcy  puis  darrein  eon- 
tinuanee,  to  which  the  plaintiff  demurred, 
hot  the  latter  proceedings  were  entered 
on  the  niri  priue  record.  The  cause  was 
tried  on  the  29th  of  June,  and  a  general 
verdict  found  against  both  the  defendants. 
The  Court  set  aside  this  verdict  for  irregu- 
larity, on  the  ground  that  the  plaintiffs 
were  not  entitled  to  have  an  absolute  ver- 
dict against  both  the  defendants,  but  con- 
tingent only  against  tlie  one  who  pleaded  his 
bankruptcy.  Thompson  and  another  v.  J. 
Pereival  and  C,  Percival,2  B.  &  Ad.  067. 

(a)  Harris  v.  James,  9  Bast,  82. 

lb)  Ban^ordv.  Burrell,2  B.  &  P.  1  P. 
C.  As  to  what  is  proveable  under  the  com- 
mission, see  above,  p.  176.  The  defendant 
contracted  for  the  purchase  of  goods  to  be 
delivered  at  stated  times,  and  at  prices  of 
the  then  market  day,  and  became  bank- 
rupt and  obtained  his  certificate  before  the 
first  delivery  was  to  be  made ;  the  goods 
were  afterwards  tendered  and  refused; 
held,  that  the  action  was  maintainable,  not- 
withstanding the  bankruptcy,  the  contract 


not  being  rescinded,  as  the  assignees  might 
have  affirmed  it  if  they  thought  fit,  and 
the  amount  of  damage  being  incapable  of 
being  ascertained  until  the  market  price 
known,  was  not  proveable;  held  also,  that 
the  amount  of  damage  was  to  be  ascertained 
by  the  difference  between  the  price  contract- 
ed to  be  paid,  and  that  which  might  have 
been  obtained  for  the  goods  on  the  day  when 
ths  contract  ought  to  have  been  completed. 
Botoman  v.  Nash,  9  B.  &  C.  145.  Upon 
agreement  for  the  purchase  of  premises, 
the  price  was  to  be  paid  on  a  given  day,  or 
when  a  good  title  should  be  tendered,  and 
if  the  purchaser  should  be  desirous,  it 
might  remain  as  a  cliarge  on  the  premises, 
so  as  that  upon  completion  of  the  convey- 
ances, the  vendor  should  have  a  proper  se- 
curity for  the  price,  with  interest,  and  the 
purchaser  covenanted  to  pay  interest  so 
long  as  the  price  remained  unpaid,  with  a 
proviso,  that  if  the  interest  were  in  arrear 
for  thirty  days,  the  purchaser  should  be 
considered  as  a  tenant  to  the  vendor,  at  a 
stated  rent,  payable  half  yearly,  and  the 
latter  should  have  power  to  distrain.  The 
purchaser  did  require  the  purchase-money 
to  remain  so  chafed  for  five  years,  was  let 
into  possession,  and  subsequently  became 
bankrupt ;  the  vendor  distrained  for  the  sti- 
pulated rent,  and  it  was  paid  by  the  assig- 
nees ;  upon  further  arrears  becoming  due 
after  the  bankrupt  had  obtained  his  certi- 
ficate, and  an  action  of  covenant  brought, 
to  which  he  pleaded  his  bankruptcy  gene- 
rally, held  that  the  agreement  was  in  sub- 
stance an  agreement  of  sale,  and  could  not 
be  deemed  to  be  a  lease  by  reason  of  the 
default  in  paying  the  interest,  but  that  the 
unpaid  vendor  bieing  entitled  to  have  the 
premises  resold,  and  to  prove  for  the  resi- 
due, the  claim  for  interest  was  proveable 
under  the  commission,  and  the  certificate 
therefore  a  bar.  Hope  v.  Booth,  1  B.  £c 
Ad.  408. 

A  defendant  compromised  an  action  for 
libel,  by  agreeing  to  apologize  and  pay  the 
plaintiff's  costs.  The  apology  was  made, 
and  a  rule  of  court  obtain^  to  pay  the 
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Effect  of  Where  a  verdict  is  obtained  against  the  bankrupt  in  an  action  for  dami^es 
certificate,  before  an  act  of  bankruptcy,  but  judgment  is  not  signed  till  after,  the  debt 
is  not  barred  by  the  certificate  (c).  If  an  action  be  commenced  against  a 
bankrupt  after  the  bankruptcy,  for  a  debt  due  before,  and  after  a  verdict 
for  the  plaintiff  the  bankrupt  obtain  his  certificate,  the  costs  of  the  action, 
as  well  as  the  debt,  are  proveable  under  the  commission  (<2),  for  the  costs 
bear  relation  to  the  original  debt. 

Where  a  banknipt  acceptor  pleaded  his  certificate,  and  it  appeared  that 
the  commission  was  sued  out  after  the  day  of  the  date  of  the  bill,  but  before 
it  became  due,  it  was  held  to  be  incumbent  on  the  plaintiff,  an  indorsee,  to 


costs,  amounting  to  67  Z.  On  default  made 
an  attachment  was  issued,  and  the  defend- 
ant was  committed ;  while  in  custody  he 
became  bankrupt,  and  obtained  his  certifl* 
cate ;  held,  that  the  sum  named  in  the  rule 
of  court  was  a  debt  which  might  have  been 
proved  under  the  commission,  and  that  the 
defendant  was  entitled  to  be  discharged  out 
of  custody.  lli%  v.Bumtf,  2  B.&  Ad.  779. 

A  commission  of  banlunptcy  and  certifi- 
cate does  not  bar  a  clerk's  claim  for  wages, 
where  the  commission  issued  in  middle  of 
year,  and  service  down  to  time  of  commis- 
sion, when  clerk,  for  want  ci  business, 
eeased  to  attend.  For  the  bankruptcy  does 
not  dissolve  the  contract  of  service.  The 
provision  in  the  48th  section  of  the  Bank- 
rupt Act,  in  fiivour  of  clerks  and  servants, 
makes  no  difference  in  this  respect.  Tho^ 
mas  V.  WiUiamSy  1  Ad.  &  Ell.  685. 

The  plaintiff  accepted  a  bill  for  a  third 
party,  a  lessee  of  the  defendant ;  the  lat- 
ter, on  the  bankruptcy  of  his  tenant,  and 
with  a  view  of  obtaining  possession  of  the 
premises,  undertook  to  satisfy  the  balance 
due  on  the  bill,  and  deliver  it  up  to  the 
plaintiff,  or  indemnify  him  against  it;  the 
defendant  failed  to  do  either,  and  became 
bankrupt;  the  breach  of  promise  is  not 
proveable  either  as  a  debt  due  at  the  time 
of  the  bankruptcy,  or  as  a   contingent 
debt,  or  by  the  plaintiff  in  the  cliaracter  of 
a  surety,  within  6  G.  4,  c.  16,  s.  56,  and 
the  certificate  therefore  is  no  discharge. 
The  relation  of  a  party  to  a  bill  as  princi- 
pal cannot  be  converted  into  that  of  a 
surety,  by  any  subsequent  agreement  to 
which  the  payee  is  no  party.     Yailop  v. 
JBbert,  1  B.  &  Ad.  698 ;  Laxton  v.  Peat, 
2  Camp.  185,  overruled.    In  an  action  in 
tort  a^nst  a  broker  for  a  fraudulent  sale 
of  stock,  it  was  held  that  the  bankrupt's 
certificate  of  the  defendont  was  no  bar  to 
the  action.    Parker  v.  Crole,  5  Bing.  63 : 
and  2  M.  &  P.  150.    And  see  Parker  v. 
UTorton,  6  T.  B.  695.    A  bankrupt  may 
plead  a  certificate  under  a  second  commis- 
sion, to  an  action  for  a  debt  proveable  under 
that  commission,  although  he  lias  not  paid 
15«.  in  the  pound  under  tluit  commission. 
Hobertton  Y.Score,9B,Sic  Ad.  99S.  Upon 
the  question  whether  a  debt  is  barred  by 
the  certificate,  see  further  p.  176.    Debts 
proveable  under  the  commission^  and  debts 
discharged  by  the  certiticate,  are  converti- 
ble terms;  and  see  Goddatdv,  Vander- 


heyden,  2  B.  &  P.  8,  n.  A  debt  is  not  dis- 
charged which  accrued  after  the  bank- 
ruptcy, but  before  the  commission.  Und. 

(e)  As  in  trespass  on  the  case  for  se« 
duction,  Judgment  not  being  signed  until 
after  the  bankruptcy,  although  the  verdict 
was  before  it  Bust  v.  OUherty  2  M.  &  S. 
70.  JS!rpar^eCAarZ«t,  14£ast,197;and 
see  Parker  v.  Crole,  5  Bing.  63 ;  Atwood 
V.  Partridge,  4  Bing.  200. 

(«0  Winety,PHngle,%^.'SL\^.  8<>e 
also  Scott  V.  Ambrote,  3  M.  &  S.  326. 
5  B.  &  A.  453.  In  Jameson  v.  Campbell, 
5  B.  &;  A.  250,  it  was  held,  that  although 
a  right  of  action  on  a  bill,  and  the  costs  of 
the  action,  were  disdiarged  by  a  commis- 
sion and  certificate,  yet  that  the  bond  of 
the  defendant  to  secure  the  payment  of  the 
damages  and  costs  under  the  stat.  4  0. 3, 
c.  33,  s.  1,  given  after  the  bankruptcy,  but 
before  the  certificate,  was  not  discharged. 

Some  demands,  not  proveable  under  the 
commission,  are  barred  by  the  certificate, 
«.  g,  the  costs  of  an  action  of  contract, 
wiiere  there  is  no  verdict  before  the  bank- 
ruptcy, are  not  proveable  under  the  com- 
mission, but  are  barred  by  the  certificate. 
Bx  parte  Poucher,  1  G.  &  J.  38a    £x 
parte  Hill,  11  Yes.  646.    So  where  the 
party  becomes  bankrupt  before  costs  taxed, 
on  an  award  against  him.    Haswell  v. 
Thorogood,  7  B.  &  C.  706.    Where  inter- 
locutory  costs  ordered  to  be  paid  by  a 
bankrupt  are  taxed  before  the  bankruptcy, 
the  certificate  is  a  discharge.    Jacobs  v. 
PhUlips,  1  C.  M.  &  R.  196;  4  1*yr.  652. 
See  furrther  Partlaw  v.  Dearlave,  5  Esp. 
78;  4  East,  438 ;  1  Camp.  428;  6  Ksp. 98 ; 
4  Taunt  90;  2  M.  &  S.  561.    For  cases  of 
mutual  acceptances  and  exchanges  of  seca- 
rities.  Ro{fe  v.  Caslon,  2  H.  B.  570.  Sar- 
rati  V.  Austin,  4  Taunt.  200.    Buckler  v. 
Butticant,  3  East,  172.  Houle  v.  Baxter, 
8  East,  1 77.    Forster  v.  Surtees,  12  EaPt, 
605.     Cotoleif  V.  JDunlop,  7  T.  R.  6a3. 
Of  sureties.   Martin  v.  Court,  2  T.  R.  640. 
Brookes  v.  Lloyd,  1 T.  R.  17.     Toustaint 
V.  MarHnant,2  T.  R.  100.  Paul  v.  Jones, 
1  T.  R.590.    Hodgson  v.  Bell,  7  T.  R.  07. 
Stedman  v.  Martinnant,  13  East,  427. 
Unliquidated    damages.      Hammond   v. 
Toulmin,  7  T.  R.  612.     Overseers  qf  St, 
Martin  v.  Warren,  1  B.  &  A.  491 ;  3  Wils. 
270;  6  East,  110.      Covenant  for  rent 
Attriol  V.  MUls,  1  H.  B.  433 ;  4  T.  R.  04. 
And  see  Hornby  v.  Houlditch,  1  T.  R.  02, 
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show  that  an  act  of  bankmptcy  was  committed  before  the  date  of  the  hill  ^e).  Effect  of 
But  that  an  antecedent  act  of  bankruptcy  might  be  proved  by  the  proceed^  certlftcate. 
ings  under  the  commission,  stating  a  previous  act  of  bankruptcy  (/). 

If  ^.  plead  his  bankruptcy  and  certificate,  and  prove  a  commission  against 
A^  and  a  certificate  under  it,  he  may  prove  that  he  was  formerly  known  by 
the  name  of  il.,  and  that  the  commission  was  issued  against  him,  although 
at  the  time  of  the  trial  he  was  known  by  the  name  of  B.  only  (g). 

If  upon  the  trial  it  appear  that  the  bankruptcy  was  subsequent  to  the 
commencement  of  the  action,  the  plea  will  not  be  available  (A). 

If  a  surety  for  the  bankrupt,  at  the  time  of  the  act  of  bankruptcy,  was 
compelled  to  pay  money  as  such  surety,  after  the  act  of  bankruptcy,  by  the 
8tat.  49  G.  3,  c.  121,  ^'  he  was  entitled  to  a  dividend  under  the  commission, 
nnless  he  had  notice,  when  he  became  surety,  of  the  bankruptcy  or  insolvency 
of  the  trader,  of  which  the  issuing  a  commission,  although  afterwards 
superseded,  was  to  be  deemed  notice." 

The  plaintifi^  accepted  a  bill  for  the  accommodation  of  the  defendant,  who 
became  bankrupt  before  the  bill  was  due,  and  a  commission  of  bankrupt  was 


98.  Debt  for  rent.  Wadham  v.  Mar- 
Uwe,  1  H.  B.437;  1  T.  R.  91.  CfUl  v. 
ScrioewUf  7  T.  R.  27.  In  case  of  a  coff^ 
novU  given.  Wyhome  v.  JSoit,  2  Taunt. 
68.  Incaaesoftort.  Parker  y.  Norton, 
6  T.  R.  696.  Of  verdicts  obtained  before 
the  bankmptcy.  Bun  v.  Gilberty  2  M.  & 
S.  70.  BJUb  of  exchange.  HowU  v.  Wi(h 
gifUf  4  T.  R.  714.  Brooks  v.  Bogerty  1  H. 
B.  640.  Joseph  v.  Orme,  3  N.  R.  180. 
Storey  V.  BameSy  7  Bast,  436.  Pottek  v. 
Brown,  5  East,  124 ;  stat.  7  G.  1,  c.  81. 
Of  a  bond  given  after  bankruptcy  to  secure 
a  previous  debt.  Birch  v.  8harland,\  T.  R. 
715.  8eealsoJSrpar^e2><w^Aa^,4B.&A. 
671.  MacartffY.Barlow,Str,940.  As  to 
bonds,  Stat.  7  G.  1,  c.  81.  CdOotoell  t. 
ClutteHnuihfelUid  2  Str.  867.  Bxparte 
Barber,  9  Ves.  jun.  110.  Coiterell  v. 
Booke,  Doug.  97.  Bxparte  Oranger, 
10  Ves.  jun.  351.  CoekertU  v.  Otoston,  1 
Burr.  436.  Boutflower  v.  Coates,  Cowp. 
95.  IHmsdale  v.  Barnes;^  B.  Jc  B.  8. 

By  the  late  stat.  s.  51,  any  person  who 
shall  have  eiven  credit  to  the  bankrupt 
upon  valuable  consideratioif,  for  any  money 
or  tUng  whatsoever,  which  shall  not  have 
become  payable  when  such  bankrupt  com- 
mitted an  act  of  bankruptcy,  whether  such 
credit  shall  have  been  given  upon  any  bill, 
bond,  note,  or  other  negotiable  security  or 
not,  shall  be  entitled  to  prove,  as  if  the 
same  was  payable  presently,  &c.  deducting 
only  thereout  a  rebate  of  interest. 

By  s.  52,  sureties,  and  others,  however 
liable  for  any  debt  of  the  bankrupt,  at  the 
issuing  of  the  commission,  having  paid  the 
whole  or  part  iti  discharge  of  the  whole 
debt,  though  after  the  commission  issued, 
shall  be  entitled  to  stand  in  the  place  of 
the  creditor,  if  he  has  proved  or  may  prove 
the  debt  under  the  commission,  provided 
he  had  no  notice  of  any  act  of  bankruptcy 
when  he  became  liable.  See  tit  Surety. 
One  of  three  co-«ureties  for  the  payment 
of  an  annuity,  who  has  paid  money  on 


account  of  the  annuity,  after  the  bank- 
ruptcy of  anotiier,  may  sue  the  latter  for 
contribution,  notwithstanding  the  certifi- 
cate, for  he  could  not  prove  the  debt  under 
the  commission;  but  he  cannot  recover 
more  than  one-third.  Brown  v.  Lee^  0  B. 
&  C.  689. 

The  56th  section  enacts,  that  if  a  bank- 
rupt shall,  before  the  issuing  the  commis- 
sion, have  contracted  any  debt,  payable 
on  a  contingency,  &c.,  Uie  person  with 
whom  the  debt  is  contracted  may  apply  to 
the  commissioners  to  value  the  debt,  and 
he  may  prove  for  the  amount. 

The  58th  section  enacts,  that  any  person 
who  shall  have  obtained  a  judgment,  &c. 
for  a  debt,  or  demand,  in  respect  of  which 
he  shall  prove,  may  also  prove  for  the  costs, 
though  they  shall  not  have  been  taxed  at 
the  time  of  the  bankruptcy.  The  costs  of 
an  action  brought  by  the  bankrupt  are  not 
a  debt  contracted  within  the  former  clause. 
BWi  V.  Moreau,  4  Bing.  57;  and  see 
Walker  v.  Barnes,  2  Taunt.  778 ;  Scott  v. 
Ambrose,  3  M.  &  S.  326.  So  a  covenant 
by  the  defendant  for  the  due  payment  of  a 
premium  of  insurance  by  anotiier  Is  not 
within  tihat  clause;  the  breach  necessarily 
gives  a  claim  for  unliquidated  damages. 
AtvDOod  V.  Partridge,  4  Blng.  209.  See 
Bx  parte  Adney,  Cowp.  468. 

(e)  Pearson  v.  Fletcher,  6  Esp.  C.  90. 
And  see  Macartney  v.  Barrow,  where  the 
court  said  they  would  not  intend  that  the 
defendant  was  a  bankrupt  before  the  suing 
out  of  the  commission,  7  East,  487,  n. 

(f)  Ibid. 

<p)  Stevens  y.  Blisei,  3  Camp.  256. 

(A)  Tower  v.  Cameron,  6  East,  413. 
For  by  the  stat  5  G.2,  c.  SO,  s.  7,  the  plea 
is  given  in  case  any  bankrupt  who  has 
conformed  to  the  law  shall  afterwards  be 
arrested  or  impleaded  for  any  debt  due 
before  such  time  as  he  became  a  bankrupt, 
and  now  see  the  stat  6  G.  4,  c.  16,  s.  126, 
supra,  182. 
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issued,  and  afterwards  superseded;  the  plaintiff  afterwards  accepted  another 
bill  to  take  up  the  former  dishonoured  bill,  and  afterwards  an  effectual 
commission  was  sued  out  on  the  former  act  of  bankruptcy,  under  which  the 
bankrupt  obtained  his  certificate,  and  the  plaintiff  afterwards  paid  the  second 
bill ;  it  was  held,  that  the  payment  by  the  plaintiff  was,  in  effect,  a  surety 
for  the  defendant  upon  the  first  bill,  and  therefore  within  the  above  statute  ; 
and  that  the  case  was  not  within  the  proviso  as  to  notice,  since  the  surety- 
ship commenced  before  the  issuing  of  the  commission,  which  was  afterwarda 
superseded  (t). 

A  certificate  under  a  joint  commission  will  be  evidence  in  bar  of  a  separate 
debt  (A),  and  vice  versd,  a  certificate  under  a  separate  commission  in  bar  of 
a  joint  debt(/). 

The  certificate  is  no  bar  where  the  plaintiffs  claim  rests  in  unliquidated 
damages ;  as  in  an  action  of  trespass  or  trover,  although  the  conversion  was 
before  the  bankruptcy  (m). 

In  assumpsit,  on  a  promise  to  pay  a  certain  sum  weekly  for  the  support  of 
an  illegitimate  child,  which  the  plaintiff  had  by  the  defendant,  upon  plea 
of  a  certificate,  it  was  held  that  the  defendant  was  liable  for  the  arrears 
which  had  accrued  since  the  bankruptcy  (n). 

The  defendant  in  an  action  of  eusumpsit  may  prove  that  he  obtained  his 
certificate  in  the  country  where  the  debt  was  contracted,  and  that  by  the 
law  of  that  country  the  debt  was  discharged  (o).  Where  the  defendant  in 
America,  gave  to  the  plaintiff  also  residing  there,  a  bill  of  exchange  on 
England,  which  was  dishonoured  for  non-acceptance,  and  the  defendant 
afterwards,  and  whilst  he  resided  abroad,  became  a  bankrupt,  and  obtained 
his  certificate,  such  certificate  was  held  to  be  a  bar  to  an  action  here  on  the 
bill ;  for  the  bill  having  been  dishonoured  here,  the  implied  promise  to  pay 
it  arose  in  America,  by  the  law  of  which  country  the  defendant  had  been 
discharged  (p),  such  a  certificate  is  no  bar  where  the  debt  is  contracted  in 
this  country  (q). 

In  answer  to  evidence  of  a  certificate,  the  plaintiff  may  show  that  it  was 
obtained  unfairly,  and  by  fraud,  and  that  it  is  void  under  the  stat.  6  G.  4, 
c.  16,  s.  190,  which  enacts,  that  no  bankrupt  shall  be  entitled  to  his  certi* 
ficate,  and  that  any  certificate,  if  obtained,  shall  be  void,  if  such  bankrupt 
•haU  have  lost,  by  any  sort  of  gaming  or  wagering  (r)  in  one  day  twenty 


(i)  Stedman  v.  Martinant,  13  East, 
427. 

(A)  Horsey't  Cote,  8  P.  Wms.  23.  How- 
ard T.  Poole,  Str.  995. 1157. 

(0  Bx  parte  Yale,  3  P.  Wms.  24,  n. 
Bat  such  dischaige  is  personal,  and  will  not 
relieve  the  joint-debtor  from  his  liability. 
See  10  Anoe,  c  15.  s.  8. 

(m)  Parker  r.  Norton,  6  T.IL  605, 

(n)  Per  Lord  Ellenborougli,  MiUen  v. 
Whettenbury,  1  Camp.  C.  428. 

(o)  Hunter  v.  Potts,  4  T.  R.  182.  Bal- 
lantine  v.  CMding,  Co.  B.  L.  480,  5th 
edit.  A  certificate  in  England  bars  creditor 
in  Calcutta,  although  ci«ditor  had  no  no- 
tice. Edwards  v.  Bonald,  Knapp's  C. 
250.  Seeus,  where  the  remedy  only  is 
baned.    WiUiams  v.  Jones,  11  East,  439. 

(p)  Potter  y.  Brown,  5  East,  124.  It 
seems  that  a  certificate  under  a  banlc- 
ruptey  in  England  is  so  ftr  a  judgment  in 
respect  of  foreign  states,  that  it  may  be 


pleaded  in  bar  to  the  action  of  foreign 
creditors.  In  re  Odwin  v.  Forbes,  1 
Back's  B.  C.  57;  hi  the  Cock-pit  And 
see  in  re  Stein  jr  Co,  I  Rose's  B.  C.  402. 

(q)  Smith  V.  Buehanan,  1  East,  6. 
Shallcrossy,Dysart,2QlScJ,^1,  Lewis 
V.  Owen,  4  B.  &  A.  654. 

(r)  Bee  the  repealed  provision,  5  Q.  2, 
c.  30,  s.  12,  under  which  it  was  held  that 
insuring  in  the  lottery  is  not  within  that 
act  (Lewis  v.  Pierey,  1  U.  B.  29) ;  nor 
the  keeping  a  lotteiy-offlce.  Bx  parte 
Biehardsan,  Co.  B.  L.  463,  5th  edit.  Sel. 
V,  P.  238).  It  was  also  held  that  the 
plaintiff  must  elect  whether  he  would  give 
evidence  of  one  loss  to  the  amount  of  5  /^ 
or  of  several,  to  the  amount  of  1002. 
Hughes  v.  Morley,  Holt's  C.  520.  A  loss 
by  gaming  defeats  a  certificate,  although 
the  bankrapt  on  the  same  day  wins  more 
that  he  loses.  Ex  parte  Newman^dGljon, 
&J.d29. 
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ponndsy  or  within  one  year  next  preceding  his  bankruptcy  two  hundred 
pounds ;  or  if  he  shall,  within  one  year  next  preceding  his  bankruptcy 
have  lost  two  hundred  pounds  by  any  contract  for  the  purchase  or  sale  of 
any  goTemment  or  other  stock,  where  such  contract  was  not  to  be  performed 
within  one  week  after  the  contract,  or  where  the  stock  bought  or  sold  was 
not  actually  transferred  or  delivered  in  pursuance  of  such  contract,  or  shall 
after  an  act  of  bankruptcy  committed,  or  in  contemplation  of  bankruptcy, 
hare  destroyed,  altered,  mutilated  or  falsified,  or  caused  to  be  destroyed, 
altered,  mutilated,  or  falsified,  any  of  his  books,  papers,  writings  or  securi- 
ties, or  made,  or  been  privy  to  the  making  of  any  fedse  or  fraudulent  entries 
in  any  book  of  account  or  other  document,  with  intent  to  defraud  his 
creditors,  or  shall  have  concealed  property  to  the  value  of  ten  pounds 
or  upwards;  or  if  any  person  having  proved  a  false  debt  under  the  commis- 
sion, such  bankrupt  being  privy  thereto  («),  or  afterwards  knowing  the  same, 
shall  not  have  disclosed  the  same  to  his  assignees  within  one  month  after 
such  knowledge. 

So  the  plaintifiT  may  show  that  it  was  obtained  from  one  of  the  creditors 
under  a  promise  from  the  bankrupt  to  pay  him  his  whole  debt  (t).  If  the 
plaintiff  adduce  evidence  to  prove  concealment  to  the  value  of  10  /.,  the 
defendant  may  show  that  the  concealment  was  not  wilfttl  (ti).  By  the  stat. 
6  G.  4,  c.  16,  s.  127,  by  a  certificate  under  a  second  commission  the  person  only 
of  the  bankrupt  is  protected  if  his  effects  are  not  sufilicient  to  make  a  divi- 
dend of  155.  in  the  pound.  But  this  clause,  when  applicable,  does  not  en- 
title a  creditor  to  proceed  against  the  bankrupt  after  a  second  certificate  for 
a  debt  which  he  might  have  proved  under  the  commission  (x). 

Previous  to  that  statute  it  was  sufiicient  in  order  to  defeat  a  defence  by   Proof  to 
a  certificate  under  a  second  commission,  to  produce  the  former  commission,  defeat  the 
certified  as  of  record,  and  the  proceedings  under  it,  to  show  that  the  bank-  ^      ** 
rupt  submitted  to  it  without  proving  the  steps  of  the  former  bankruptcy 
in  detail  (^} :  where  there  had  been  no  notice  to  produce  the  certificate, 
proof  of  the  affidavit  of  conformity  was  held  to  be  insufficient  (a) ;  but  after 
proof  of  such  notice,  it  was  held  (before  the  late  statute)  to  be  sufficient  to 
prove,  by  the  solicitor  under  the  commission,  that  he  was  employed  by  the 
defendant  to  obtain  his  certificate,  and  had  no  doubt,  from  the  entries  in  his 
books,  that  it  had  been  obtained  (b). 

The  person  who  had  the  possession  of  the  former  commission  and  proceed- 
ings was  served  with  a  subpemA  duces  tecum  to  produce  them  (c).  After 
such  proof  by  the  plaintiff,  it  lay  on  the  defendant  affirmatively  to  prove 


(#)  In  order  to  prove  this,  the  person 
who  proved  the  &lse  debt  may  be  called 
as  a  witness,  or  the  fact  may  be  psoved  by 
presumptive  or  collateral  evidence.  J5'J- 
monttone  v.  Webby  3  Esp.  C.  264. 

{t)  PhUlipt  V.  IHcas,  15  East,  248, 
under  the  stat.  6  G.  3,  c.  30,  s.  11,  and 
now  under  the  stat  6  G.  4,  c.  16,  s.  138. 

(u)  Catheart  v.  Blaekwood,  in  Dom. 
Pro.  1765. 

(x)  Robertson  v.  Score,  3  B.  &  Ad.  338. 
The  stat.  does  not  apply  to  a  bankrupt 
who  has  obtained  his  certificate  under  a 
subsequent  commission  after  the  statute 
had  passed.  Careto  v.  Eduxtrds^  4  B.  dc 
Ad.  351. 


iy)  Haviland  v.  Cooke,  5  T.  R.  665. 
3  Esp.  C.  195. 

(a)  Graham  v.  Grill,  4  Camp.  282. 

(b)  Henry  v.  Leigh,  3  Camp.  499. 

(c)  It  seems  that  the  book  at  the  Bank- 
rupt-office, in  which  entries  are  made  of 
the  allowance  of  certificates  by  the  Chan- 
cellor, is  not  secondary  evidence  of  the 
allowance  of  the  certificate ;  for  it  is  not 
seen  or  referred  to  by  the  Chancellor,  and 
the  entries  are  not  made  by  any  officer 
of  the  court  appointed  for  that  purpose. 
Henry  v.  Leigh,  3  Camp.  499.  See  the 
late  statute. 
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that  he  has  paid  15  «.  in  the  pound  under  the  second  commission  (d) ;  proof 
that  it  yrovld  probabfy  produce  so  much  was  insufficient  (e). 
•  Where  the  action  was  brought  before  a  dividend  had  been  made  under 
the  second  commission,  or  the  period  had  elapsed  under  the  stat.  5  Geo»  2, 
c.  30,  s.  37,  it  was  held  that  the  certificate  v/ould  be  no  bar,  if  it  were  shown 
that  it  was  not  probable  that  the  bankrupt  would  be  able  to  pay  lbs. 
in  the  pound. 

So  the  plaintiff,  under  the  stat.  6  G.  4,  c.  16,  s.  127,  may  show  that  the 
defendant  has  compounded  with  his  creditors  (/),  or  delivered  to  them  his 
estate  and  effects,  and  been  released  by  them  (^).  Where  the  defendant 
bad  compounded  with  his  creditors,  but  afterwards,  and  before  he  became 
bankrupt  paid  them  the  whole  of  their  debt,  and  did  not  pay  16  s.  in  the 
poimd  under  a  subsequent  commission,  his  certificate  under  it  was  held 
to  be  a  bar  (h)  to  a  subsequent  action.  Under  the  same  section  the 
plaintiff  may  also  show  that  the  bankrupt  has  been  discharged  under  an 
act  for  the  relief  of  insolvent  debtors. 

The  certificate  is  void  if  any  one  of  the  creditors,  although  without  the 
privity  of  the  bankrupt,  was  induced  by  money  to  sign  the  certificate  (t). 

The  plaintiff  may  also  reply  to  the  certificate  by  evidence  of  an  ex- 
press promise  by  the  bankrupt  to  pay  the  debt,  and  is  not  bound  to 
declare  specially  on  such  subsequent  promise  (A).  But  it  seems  that  if 
the  promise  be  special  to  pay  when  he  is  able,  the  plaintiff  should  prove 
his  ability  at  the  time  of  the  action  brought  (/) ;  and  the  promise  is  not 
binding  unless  it  be  precise  and  positive  (»i),  and  in  writing  (n). 

A  promise  made  by  a  bankrupt  before  he  has  obtained  his  certificate  will 
revive  the  debt,  although  the  certificate  be  obtained  afterwards  (o).  A  mere 
admission  of  the  debt  is  insufficient (/>),  though  accompanied  by  an  unac- 
cepted offer  to  pay  the  debt  by  instalments  (g). 

A  bankrupt  sued  by  his  surety,  who  paid  the  debt  subsequently  to  the 


(d)  Qregory  v.  MerUm,  3  Esp.  C.  196. 

(e)  Coverley  v.  Morley,  16  East,  226 ; 
and  qu.  whether  the  actual  payment  of  16«. 
in  the  pound  be  not  a  condition  precedrat 
See  the  judgment  of  Bayley,  J.;  and  see 
Jelfi  y.  Ballard,  1  B.  &  P.  467. 

(/)  Such  a  danse,  it  has  been  held, 
under  the  stat.  6  O.  2,  c.  30,  s.  37,  does 
not  contemplate  limited  compositions  with 
part  of  a  trader's  creditors,  but  general 
ones  only,  such  as  would  admit  all  credi- 
tor!, of  whatsoever  description.  Norton  v. 
Shakespeare,  16  East,  619.  See  Slaughter 
V.  Cheyne,  1  M.  &  S.  182. 

(g)  Jelfi  V.  Ballard,  1  B.  &  P.  467. 

(A)  Head  v.  Sowerby,  3  M.  &  S.  78. 

(i)  Holland  v.  Palmer,  1  B.  &;  P.  96. 

\k)  WUliatM  V.  Dyde,  Peake's  C.  68. 
Trueman  v.  Fenton,  Cowp.  648 ;  but  see 
Penn  v.  Bennett,  4  Camp.  206.  Leaper  v. 
Tatton,  16  East,  420. 

(0  Betford  v,  Saunders,  2  H.  B.  lia 
Qu.  whether  payment  of  interest  after 
bankruptcy,  on  a  bond  for  the  payment  of 
money  forfeited  before  bankruptcy,  will 
render  the  bankrupt  liable  on  the  bond. 
Alsop  v.  Brown,  Doug.  191.   Semblc,  not. 


(m)  Lyribwry  v.  Weightman,  6  Esp.  C. 
196,  where  the  bankrupt  said  that  his 
effects  would  pay  20  f.  in  the  pound,  and 
that  he  would  pay  every  body,  it  was  held 
that  he  was  not  bound. 

(n)  By  the  stat.  6  G.  4,  c  16,  s.  131,  no 
bankrupt  after  being  discharged  by  a  cir- 
tificate  shall  be  liable  to  pay  any  debt,  &c., 
discharged  by  such  certificate  upon  any 
promise  made  after  the  suing  out  of  the 
commission,  unless  it  be  in  writing,  signed 
by  the  bankrupt,  or  by  some  person  autho- 
rized by  him. — But  the  plaintiff  in  such 
case  need  not  declare  specially.  WiUiams 
V.  Dyde,  Pcake's  C.  68.  Russelly.  Hard- 
man.  Ibid.  The  initial  of  the  defendant's 
surname  is  not  a  signature  within  the 
statute.  Hubert  v.  Moreau,  2  C.  &  P. 
628. 

(o)  Roberts  v.  Morgan,  2  Esp.  C,  736. 
And  see  JSmst  v.  Sdacoaluga,  Cowp. 
627.  *^ 

(p)  Fleming  v.  Hayne,  1  Starkie's  C. 
370.  Bailey  v.  DilUm,2  Burr.  736.  Bes" 
ford  V.  Saunders,  2  H.  B.  116.     Alsop  v. 
Brown,  Doug.  182. 

(q)  Ibid. 
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bankruptcy,  cannot  avail  himself  of  his  certificate  without  having  specially 
pleaded  it(r). 

By  the  stat.  6-Oeo.  4,  c.  16,  a.  59,  the  proving  by  a  creditor  under  the 
conunission  is  an  election  by  him  not  to  sue  at  law ;  but  it  seems  that  such 
an  election  cannot  either  be  pleaded  or  given  in  evidence  in  bar  of  the 
action  («). 

The  Stat.  6  Geo.  4,  c.  16,  s.  76,  enacts,  that  where  any  bankrupt  is  entitled  Discharge 
to  any  lease  or  agreement  for  a  lease,  if  the  assignees  accept  the  same,  he  ^^^  ^^^ 
shall  not  be  liable  to  pay  any  rent  accruing  after  the  date  of  the  commission,  J^^'^gig. 
or  to  be  sued  in  respect  of  any  subsequent  non-observance  of  the  conditions,  nees. 
covenants,  and  agreements  therein  contained ;  and  if  the  assignees  decline 
the  same,  shall  not  be  liable  in  case  he  deliver  up  such  lease  or  agreement 
to  the  lessor  or  person  agreeing  to  grant  such  lease,  within  fourteen  days 
after  notice  that  the  assignees  have  declined  {t). 


(r)  Under  the  stat.  49  Geo.  3,  c.  121, 
s.  8 ;  for  that  statute  discharged  the  bonk- 
mp^  having  his  certificate,  of  all  such  de- 
mands, at  the  suit  of  every  such  persoo,  in 
like  manner  to  all  intents  and  parposes  as 
if  Boch  person  had  been  a  creditor  before 
the  bankruptcy.  Stedman  v.  Martin- 
nanty  12  East,  664.  The  stat.  6  Geo.  4,  c. 
16, 8. 121,  discharges  a  certificated  banlc- 
mpt  from  all  claims  proveable  under  the 
Commission. 

(«)  The  proving  a  debt  under  the  com- 
mission  is  no  defence  to  an  action  at  law 
for  tlie  same  debt ;  and  the  election  of  the 
creditor  under  the  stat.  49  Geo.  3,  c.  121, 
Sk  14^  is  confined  to  the  debt  actually 
proved,  and  does  not  extend  to  distinct 
debts,  though  (fjuMdefii  generit,  and  due  at 
tlie  same  time.   Harley  t.  Oreentooodf  5 
B.  k.  A.  95.     WaUon  ▼.  Medex,  1  B.  & 
A.  121  >  and  see  Bridget  v.  MillSy  4.  Blng. 
19.    But  see  Beed  ▼.  Sawerby,  3  M.  &;  S. 
78.    So  it  was  held  that  the  statute  did 
not  exclude  a  creditor  who  had  prored  a 
joint  debt  under  a  commission  against  one 
from  suing  the  rest.     Heath  v.  Hall,  4 
Taunt.  326.    See  also  Young  v.  Glass,  16 
Bast,    252.    So   it   was   held   that  the 
dcawer  of  a  bill  of  exchange,  who  liad  paid 
tiie  amount  to  the  holder,  after  a  commis- 
sion of  banicmptcy  against  the  acceptor, 
might  sue  the  acceptor  before  he  Iiad  ob- 
tained his  certificate,  and  arrest  him  on  the 
bUl,  although  the  holder  had  proved  the 
bill  nnder  the  commission.   Me€ui  v.  J3ra* 
ham,  3  M.  &  S.  91.    A  iMmkrupt  lessee  is 
diseharged  by  the  statute,  not  only  from 
the  lease,  but  from  all  covenants  to  be  per- 
formed as  lessee.  Kearsey  v.  Carsiairs, 
2  B.  &  Ad.  716.    But  the  statute  does 
not  put  an  end  to  the  lease,  but  merely 
discharges   the  bankrupt  from  payment 
of  rent  or  observance  of  the  covenants. 
Manning  v.  Flight,  3  B.  &  Ad.  211. 
TbelMnkruptcy  of  tlie  lessee  does  not  dis- 
charge a  surety  on  a  bond  for  the  perform- 
ance of  covenants  in  a  lease.    Inglis  v. 
M^Dougallyl  Moore,  196.  Lease  of  a  mill, 
with  covenants  that  on  the  determination 
of  the  lease,  the  machinery  should  be  again 


valued,  and  the  difference  between  that 
and  the  former  valuation  paid  by  the  lessor 
or  lessee,  as  it  was  greater  or  less  tlian  the 
former,  the  lessee  becoming  bankrupt,  his 
asdgnees  repudiate  the  Tease,  and  the 
lessor  declines  to  pay  the  difference,  the 
assignees  may  (after  demand  and  refusal), 
recover  the  value  in  trover.  Fairbum  v. 
Eastwood,  6  M.  &  W.  679;  and  see  Kear* 
sey  V.  Carstairs,  2  B.  &  Ad.  716. 

(t)  The  statute  does  not  apply  to  a  lessee 
and  his  assignees  of  a  lease.  Taylor  v. 
Yottng,  3  B.  &  A.  521,  under  the  statute 
49  G.  3,  c.  121.  By  the  clause  6  G.  4, 
c.  16,  s.  75,  assignees  may  be  compelled  to 
elect  and  to  deliver  up  the  lease  if  they  de- 
cline to  accept  it.  Where  the  lessee 
covenanted  not  to  assign,  became  bankrupt, 
and  after  acceptance  of  the  lease  he  came 
in  again  as  assignee,  it  was  held  that  he 
was  discharged.  See  Doe  v.  Smith,  5 
Taunt  795,  as  to  proof  of  acceptance,  vide 
supra,  131.  The  chancellor  has  no  autho- 
rity to  decide  whether  tlie  assignees  have 
elected  or  not ;  it  is  a  question  of  ftict  for 
a  jniy.  Sx  parte  Quantock,  Buck.  189. 
It  has  been  held,  that  the  mere  advertising 
a  lease  for  Bale,  without  taking  possession, 
and  without  stating  themselves  to  be  tiie 
owners  or  pof^sessors,  did  not  amount  to 
an  assent.  TStmer  v.  Richardson,  7 
East,  335.  But  if  a  bidder  had  been  ac- 
cepted, and  a  deposit  received,  it  would 
have  been  evidence  of  an  acceptance. 
Hastings  v.  Wilson,  1  Holt's  C.  290. 
Where  they  allowed  the  bankrupt's  goods 
to  remain  on  the  premises  nearly  a  twelve- 
month, and  then  to  avoid  a  distress  paid 
the  rent,  but  informed  the  landlord  that 
they  did  not  mean  to  take  the  lease  unless 
it  could  be  advantageously  disposed  of, 
and  afterwards  put  it  up  to  sale,  when 
there  was  no  bidder,  and  omitted  to  re- 
turn the  key  for  near  four  montlis  after- 
wards, but  never  took  possession.  Lord 
Ellcnborough  held  that  they  were  not 
liable.  Wheeler  v.  Braniah,  3  Camp. 
340.  So  though  they  have  released  an 
under-tenant  of  the  lessees.  Hill  v. 
Dobie,  8  Taunt.  325. 
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IV.  Upon  an  indictment  against  a  bankrupt  for  a  felonious  embezzle* 
ment  of  his  effects,  &c.,  the  steps  of  his  bankruptcy  must  be  strictly 
proved  (u). 

Where  the  petitioning  creditor's  debt  was  alleged  to  be  due  to  A.  B,  and 
C,  surviying  executors  of  the  last  will  and  testament  of  D.,  after  proof  that 
A,  B,  and  C.  were  the  executors,  and  were  directed  by  the  will  to  carry  on 
the  business,  it  was  held  to  be  necessary  to  prove  that  they  all  acted  in  dis- 
charge of  the  trust  (x). 

An  allegation,  that  the  commission  issued  under  the  great  seal  of  Great 
Britain,  is  proved  by  evidence  of  an  instrument  issued  under  the  great  seal 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  (y). 

Upon  an  indictment  against  a  bankrupt  for  perjury,  alleged  to  have  been 
committed  in  his  examination  before  the  commissioners,  it  was  held  to  be 
necessary  to  prove  the  bankruptcy  in  strict  detail,  and  that  the  declaration 
of  his  bankruptcy  by  the  commissioners  was  not  sufficient  (z) ;  for  if  he  was 
not  a  bankrupt  at  the  time,  the  commissioners  had  no  jurisdiction  to  admi- 
nister an  oath  and  examine  him.  The  case  of  a  person  who  makes  a  deposi- 
tion, on  which  the  judgment  of  the  commissioners  is  to  be  founded,  as  to 
the  bankruptcy  itself,  falls  under  a  different  consideration ;  the  perjury  may 
consist  in  the  falsely  swearing  that  the  party  was  a  bankrupt^  so  that  if  it 
were  necessary  to  prove  the  bankruptcy,  the  perjured  party  could  not  be 
punished  at  all.  In  such  a  case  the  offence  of  perjury  seems  to  be  complete, 
independently  of  the  question  of  bankruptcy,  for  a  false  oath  is  taken  before 
commissioners  duly  authorized  to  administer  the  oath  (a). 

The  indictment  against  a  bankrupt,  on  5  Geo.  2,  c.  80,  for  not  making 
a  full  and  true  disclosure,  &c.,  stated  a  notice  requiring  him  penonalhf  to 
appeavy  &c.,  according  to  the  several  statutes  then  in  force  concerning 
bankrupts,  and  particularly  the  statute  passed  in  the  6th  Geo.  2,  stating 
its  title,  but  upon  the  notice  being  produced  it  set  forth  the  title  of  the 
49th  Geo.  3 ;  held  that  the  variance  was  fatal.  It  seems  also,  that  the  aver- 
ment of  personal  service  of  the  notice  should  state  whether  the  party  'was 
at  large  or  in  prison,  the  statute  pointing  out  modes  of  service  in  each 
case  {b), 

y.  It  is  an  inveterate  and  universal  rule,  that  the  bankrupt  himself  (c)  is 
not  a  competent  witness  to  prove  any  fact  to  support  or  impeach  the  com. 
mission,  either  on  an  issue  to  try  the  bankruptcy,  or  in  an  action  by  the 
assignees  to  recover  a  debt  due  to  the  estate,  even  though  he  shall  have 
obtained  his  certificate,  and  have  released  the  assignees,  for  he  is  inte' 


(ti)  See  the  fonn  of  the  indictment,  and 
the  necessary  allegations,  Criminal 
PLBAniNOS ',  and  see  the  stat.  6  Qeo.  4, 
c.  16,s.  112. 

(x)  R.  V.  Barnes,  1  Starkie's  C.  243. 

(y)  B,  ▼.  Bullockf  1  Taunt.  71. 

(z)  B,  T.  Punshon,  3  Camp.  96,  cor» 
EUenborough,  G.  J. 

(a)  See  R»  ▼.  Raphaelf  cor,  Abbott,  J. 
Devon  Spring  Assize.  1818,  Manning's 
Index,  2d  edit  232 ;  where  it  is  stated  to 
have  been  ruled,  that  on  an  indictment 
against  a  third  person  examined  before  the 
commissioners,  their  declaration  that  the 
party  is  a  bankrupt  is  sufficient.  It  is  not 
stated  whether  the  examination  in  this 


case  was  preparatory  or  subsequent  to  the 
acyudication. 

(ft)  B.  V.  Barratton^  1  Gow.  C.  2ia 
Where  the  bankrupt  did  not  surrender, 
being  detained  in  prison,  it  was  held,  that 
he  was  not  bound  to  apply  to  the  commis- 
sionera  to  be  brought  up  to  surrender,  nor 
to  the  chancellor  to  enlarge  the  time,  sl- 
though  he  was  privileged  so  to  do,  and  the 
omitting  to  take  those  steps  eonld  not 
make  him  guiltv  of  felony,  Quder  the  6  G. 
4,  c.  16,  ss.  113. 119.  B.  V.  Mitckelly  4 
C.  &P.261. 

(c)  Neither  can  his  wife  be  examined 
for  that  purpose.  Bx  parte  James,  I  P. 
Wms.611 ;  12  Vin.  Ab.  11,  pi.  28. 
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rested  in  the  certificate  which  is  founded  upon  the  bankruptcy  (d).  And  it  Compe- 
makes  no  difference  whether  the  question  be  asked  upon  an  examination  in  tency  of 
chief,  or  upon  his  cross  examination  (e) ;  neither  can  he  be  asked  questions  ^^ 

with  a  view  to  establish  an  antecedent  act  of  bankruptcy  (/),  or  to  explain 
an  act  relied  on  by  the  adversary  as  an  act  of  bankruptcy  (^).  Accordingly, 
upon  the  trial  of  issues  out  of  Chancery,  to  try  whether  Herbert  and 
Ryton  were  bankrupts,  and  whether  they  owed  the  petitioning  creditor  100  iL, 
I^ton,  who  had  obtained  his  certificate,  was  produced  to  prove  the  debt ; 
but  Ryder,  C.  J.  was  of  opinion  that  he  was  not  competent  to  prove  that 
he  and  Herbert  were  jointly  indebted  to  the  petitioning  creditor,  or  that 
they  were  partners,  or  that  Herbert  was  a  bankrupt,  since  each  of  those 
facts  tended  to  support  the  commission ;  and  if  that  were  not  good  the  certi- 
ficate would  become  bad  (A).  Neither  can  he  be  examined  to  explain  an 
equivocal  act  of  bankruptcy  (t).  But  the  rule  is  restricted  to  evidence 
affirming  or  disaffirming  the  bankruptcy.  He  is  competent,  in  an  action 
by  the  assignees  against  a  creditor  who  has  levied  under  an  execution,  to 
proTe  the  defendant's  knowledge  of  his  insolvency  (J), 

An  uncertificated  bankrupt  is  not  a  competent  witness  in  actions  by  the 
assignees,  for  he  is  interested  in  procuring  funds  (k)  for  the  discharge  of  his 
debts ;  but  he  is  a  competent  witness  against  the  assignees  to  diminish  the 


{(£)  Field  v.  Curtis,2  Str.  829.  FUnoer 
T.  Herbert,  2  H.  £c  B.  279.  Chapman  v. 
Gardiner,  2  H.  B.  279,  n.  Swens  v, 
Goldf  B.  N.  P.  41.  In  Oxlade  v.  Per- 
chard,  1  Esp.  C.  287.  it  was  held  that  the 
bankrapt  was  competent  to  explain  a 
donbtfai  act  of  bankmptcy .  But  tiiis  was 
oraraied  in  BcUfbett  v.  Oumey,  1  Monta- 
gue, 489,  and  is  contrary  to  Chapman  v. 
Gardiner,  2  H.  B.  279.  Qu,  whether 
tliis  rale  is  not  to  be  regarded,  in  some  in- 
itances  at  least,  as  a  role  of  policy  rather 
tliaa  as  a  rule  founded  on  the  ordinary 
prmciple  of  exclusion  on  the  score  of  lor 
terest;  where,  for  instance,  the  bankrupt 
hu  obtained  his  certificate,  and  released 
Ml  assignees,  he  has  no  immediate  interest 
is  the  event  of  an  action  brought  by  the 
tuignees,  for  the  result  would  not  affect 
Ms  certificate.  See  Christian's  B.  L.  444, 
3  edit.  Binnt  v.  Tetley,  1  M'ClelL  & 
T.  397.  Baymond,  C.  J.  admitted  a  bank- 
rapt  to  give  evidence  as  to  the  time  of  an 
act  of  bankmptcy,  although  he  refused 
Mm  as  a  witness  to  prove  the  act,  12  Vin. 
Ab.ll,pL28. 

(e)  BUom  v.  Bailey,  Sitt  after  Mich. 
T.  50  Geo.  3,  cor*  Lawrence,  J.  1  Sel.  N. 
P.  271.  BinM  V.  Tetley,  1  M^Qell.  &  Y. 
397. 

(/)  Wyatt  V.  WUkinton,  6  Esp.  C. 
187. 

ig)  Sayer  v.  Gamett,  7  Bing.  103. 

(A)  Fhwer  v.  Herbert,  cited  2  H.  B. 
279:  and  see  Cross  v.  Fox,  Ibid. 

(t)  Hfffffnan  v.  Pitt,  5  Esp.  C.  22. 
Sayer  v.  Qamett,  7  Bing.  108. 

G)  Reed  v.  James,  1  Starkie's  C.  134. 
It  is  necesaaiy,  however,  that  he  should 
have  obtained  his  certificate,  and  released 
assignees. 

(ft)  Kermet  v.  OreenwoUers,  Peake's 


C.  3.  Evans  v.  Oold,  B.  N.  P.  41.  Lang^ 
den  Y,  Walker,  Cowp.  70.  Butler  v.  Cooke, 
Ibid.  In  an  action  to  recover  money  paid 
to  a  creditor  out  of  voluntary  preference, 
it  was  held  that  the  wife  of  the  bankrupt 
was  a  competent  witness  for  the  assignees, 
on  the  ground  of  indifference,  since,  if  the 
assignees  recovered,  the  defendants  would 
recover  to  the  same  amount  under  the  com- 
mission. Jourdaine  v.  Lefevre,  1  Esp.  C. 
66,  car.  Ld.  Kenyon.  But  see  tif/ra, 
134  (p).  In  an  action  by  the  assignees  of 
a  bankrupt  for  money  had  and  received 
to  their  use,  the  wife  of  the  bankrupt 
is  not  competent  to  prove  the  payment 
of  a  sum  of  money  to  the  defendant  by 
the  bankrupt,  after  the  bankruptcy,  for 
malt  supplied  before  the  bankruptcy, 
although  the  bankrupt  has  released  his 
assignees,  he  not  having  obtained  his  cer- 
tificate. The  objection,  however,  is  not 
that  if  the  plaintiff  failed  the  costs  of  the 
suit  would  be  paid  out  of  tiie  estate,  and 
so  diminish  the  general  fund ;  because  tliat 
is  not  a  certain  necessary  legal  conse- 
quence, but  is  to  depend  on  the  Judgment 
of  the  commissioners ;  the  main  ground  of 
objection  is,  that  the  bankrupt  has  an 
interest  in  the  assignees  recovering  the 
amount  claimed,  and  that  tliere  not  being 
yet  a  definite  surplus,  it  is  not  a  releasable 
interest.  And  although  it  was  suggested, 
that  if  the  assignees  recovered  the  amount 
claimed,  the  creditor  would  recover  for 
his  demand  against  the  uncertificated  bank- 
rupt, yet  this  is  not  a  countervailhig  inte- 
rest; for  tlie  liability  of  the  bankrupt  is 
not  the  result  of  the  present  action ;  a  ver- 
dict for  the  plaintiff  would  not  create  or 
forward  his  liability  to  the  creditor,  nor 
would  the  verdict  be  evidence  of  it.  Nei- 
ther, as  it  seems,  would  a  verdict  against 
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fund  (/).  Neither  would  he  bie  a  competent  witness  for  his  surety  in  a  joint 
bond  to  prove  payment,  where  the  obligees  had  made  their  election  to  prove 
under  the  commission  (nt),  for  the  plaintifis,  if  defeated,  could  no  longer 
sue  him ;  but  if  they  succeeded,  he  would  be  liable  to  his  surety. 

But  he  is  a  competent  witness  for  a  defendant,  his  surety  (the  acceptor 
of  an  acconmiodation  bill),  who  has  released  him  in  the  usual  form,  for  the 
defendant  cannot  prove  against  his  estate  (n). 

Upon  an  action  against  the  assignee  of  a  bankrupt  to  recover  the  penalty 
upon  an  usurious  loan  of  money  to  the  bankrupt,  it  was  held  that  the  latter, 
who  had  not  obtained  his  certificate,  or  repaid  the  money,  was  not  a  com- 
petent witness  to  prove  the  offence,  although  he  was  ready  to  release  to  the 
assignee  all  benefit  which  might  arise  from  the  discharge  of  that  debt  in 
particular,  and  also  all  claim  to  surplus  and  allowance  (0),  and  although 
the  defendant  had  proved  under  the  conmiission ;  because  (as  it  was  said) 
the  creditor  might  still  bring  an  action  at  law,  and  arrest  the  bankrupt  for 
the  whole  of  the  debt.  But  now,  by  the  stat.  6  G.  4,  c.  16,  s.  69,  the  cre- 
ditor after  proving  the  debt  could  not  afterwards  in  such  a  case  sue  the 
bankrupt ;  and  even  if  he  could,  yet,  as  the  verdict  would  not  be  evidence 
for  the  bankrupt  in  an  action  afterwards  brought  by  the  assignee,  it  seems 
that  he  would  not  be  an  incompetent  witness  on  that  ground  (p). 

A  certificated  bankrupt  having  released  his  surplus  and  allowance  to 
the  assignees,  or  executed  a  general  release  to  them,  is  a  competent  wit- 
ness in  actions  by  the  assignees  to  increase  the  divisible  fund,  for  he  is 
no  longer  interested  in  the  amount  (q).  In  such  case  he  is  competent  to 
identify  the  proceedings  under  the  commission,  to  establish  them  in  evidence 
for  the  assignees  (r) ;  yet  it  has  been  held  that  he  is  not  in  such  case  a  com- 
petent witness  for  his  assignees  against  the  Crown  (s).  But  a  certificated 
bankrupt  under  a  second  commission  is  not  competent  for  the  assignees, 
unless  he  has  paid  15«.  in  the  pound  under  that  commission  (t), 

A.  certificated  bankrupt  who  has  released  his  assignees  is  still  incom- 
petent to  be  a  witness  for  the  assignees,  if  it  appear  that  he  has  done  any 


the  assignees  relieve  him  from  liability  to- 
the  creditor;  it  would  be  no  answer  to 
say,  that  he  had  been  already  paid ;  the 
answer  would  be,  that  it  was  the  money  of 
the  assignees.  Williams  v.  Williams,  6 
M.  &  W.  170. 

(/)  Langden  y.  Walker,  cited  Cowp.  70. 
Butler  v.  Cooke,  Ibid. 

(m)  Toumend  v.  JOowning,  14  East,  566. 

In)  Carttcright  Y.  ^i/lionu,  S  Starkie's 
C.  340.  See  Vol.  I.  tit  Intbbbst,  and 
below,  tit.  Bill  of  Exchange.  The 
drawer  and  acceptor  of  a  bill  having  had 
mutual  dealings,  were  in  ignorance  of  the 
state  of  the  account,  wliich  was  in  fact  in 
favour  of  the  acceptor  (the  defeudant) ;  and 
before  tlie  bill  became  due,  the  drawer  had 
become  insolvent,  and,  wliilst  avoiding  other 
creditors,  upon  being  pressed  by  theplaintiff, 
a  creditor,  indorsed  the  bill  to  him  after  an 
act  of  bankruptcy,  upon  which  a  commis- 
sion was  afterwards  sued  out;  the  bank- 
rupt having  been  called,  and  the  Judge 
having  directed  the  jury  to  say  whether, 
under  the  circumstances,  the  transfer  was 
a  bona  fide  transfer,  they  found  for  the 
defendant ;  it  wuf>  held,  that  such  a  biU 


could  not  be  considered  an  accommodation 
bill,  and  therefore  there  was  no  implied 
undertaking  to  indemnify  the  acceptor,  and 
the  bankrupt,  therefore,  was  a  competent 
witness  for  him.  Bagnall  v.  Andrews,  7 
Bing.  217. 

(o)  Masters  v.  Drayton,  2  T.  R.  407. 

(p)  See  tit  Iktbbbst. 

iq)  Nares  v.  Saxby,  cited  2  T.  R.  407. 
See  Carlisle  v.  Badff,  1  C.  &  P.  284.  He 
may,  it  seems,  show  his  certificate,  and  re- 
lease by  oral  evidence  on  the  voir  dire, 
Carlisle  v.  Eady,  1  C.  &  P.  284.  Wand- 
less  V.  Cawthome,  M  &  H.  321.  But  see 
Goodhayy.  Henry,  VI,  &  M.  319;  ib.  121. 
.  (r)  Morgan  v.  Pryor,  2  B.&  0. 14. 

(s)  Crauford  v.  The  Attorney^general, 
Price,  6. 

(t)  Keanet  v.  QreenwoUers,  Peake's 
C.  3.  A  bankrupt  who,  having  obtalnod 
his  certificate,  takes  the  benefit  of  an  In- 
solvent Act,  and  then  relaises  his  assignee* 
under  the  commission,  is  not  a  competent 
witness  for  these  assignees,  for  he  cmild 
not  bind  the  assignees  of  his  estate  under 
the  Insolvent  Act  Per  Bayley,  J,,  York 
Lent  Ass..  18:!&  . 
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aet  wluch  aymdB  the  certificate,  for  iSien  his  fiitare  effects  remain  liable.  Certificated 
And  therefore,  in  an  action  by  an  assignee  to  recorer  money  lost  by  the  2!conme-* 
bankrupt  at  play,  he  is  not  a  competent  witness  for  the  plaintiff  (u).    But  tency. 
even  in  sach  a  case  he  may  be  rendered  competent  by  releases  from  all  his 
creditors  and  his  assignees  (or).  And  where  such  a  release  was  executed  a  year 
after  the  issuing  the  commission,  by  all  the  creditors  who  had  proved  under 
the  commission,  it  was  held  that  the  release  was  sufficient. 

Though  he  has  pleaded  his  certificate  he  is  not,  it  is  said,  a  competent 
witness  for  a  co-defendant  (jf).  Otherwise  if  as  to  him  a  noUe  prosequi  has 
been  entered  {z). 

It  has  been  said,  that  if  in  an  action  by  assignees  the  defendant  calls  the 
bankrupt  as  a  witness,  he  waives  all  objections  to  his  competency,  and  he 
may  then  be  cross-examined  as  to  the  requisites  of  bankruptcy  (a). 

Where  the  assignees  sought  to  recover  money  paid  to  a  creditor  by  way 
of  voluntary  preference,  it  was  held  that  the  wife  of  the  bankrupt  was  a 
competent  witness  for  the  plaintiffs,  on  the  ground  that  she  stood  indifferent 
in  point  of  interest  (6);  since,  if  the  assignees  recovered  the  amount,  it 
would  be  proved  under  the  commission  by  the  creditor.  This  decision, 
however,  seems  to  be  questionable,  since  it  is  obvious  that  unless  the  estate 
be  sufficient  to  pay  20 #.  in  the  pound,  the  dividend  to  the  rest  would  be 
diminished  by  allowing  any  one  creditor  his  whole  debt ;  and  so  would  the 
allowance  to  the  bankrupt. 

A  petitioning  creditor  is  in  general  incompetent  to  support  the  commis-  Creditors. 
sion(c),  since  he  enters  into  a  bond  to  the  Chancellor,  conditioned  to 
establish  the  facts  on  which  the  commisnon  depends,  and  to  cause  it  to  be 
effectually  executed ;  but  he  is  competent  to  cut  it  down  {d). 

A  creditor  is  in  general  an  incompetent  witness  to  increase  the  estate  (e). 
It  has  been  doubted  whether  he  is  not  competent  where  he  has  not  proved 
his  debt  under  the  commission  (/*).  But  it  seems  to  be  now  held  that  he 
is  incompetent  in  all  cases,  so  long  as  he  remains  a  creditor,  whether  he 
has  or  has  not  proved  his  debt,  and  whether  an  action  be  brought  by  the 
assignees  to  recover  a  debt,  or  the  question  be  tried  on  an  issue,  for  a  cre- 
ditor has  an  interest  in  the  preferable  remedy  for  recovering  his  debt  under 
the  commission  {g).    But  he  is  a  competent  witness  for  the  assignees  after 

(m)  Carter  v.  Ahbetty  1  B.  &C.  444.  bomy  1  Bose,  287.  992.    So  if  being  a  cre- 

(«)  IhUL  ditor  ander  a  first  commisgion,  the  bank- 

(y)  Baeen  ▼.  Dmning,  3  Eep.  C.  26.      rapt,  before  his  certificate,  promiflee  full 

Mmmett  v.  Bradley^  1  Moore,332 ;  Peake's      payment,  he  is  not  competent  to  support  a 

L.  B.  Append.  87.  Vurrie  v.  ChUd,  9  Camp.      second  commission.    Roberts  t.  Morgan, 

2£sp.C.736.  But  now  see  the  Stat.  6  0. 4, 
c.  165,  as  to  promises  made  by  the  bank- 
rupt. Where  parties  claiming  debts  were 
summoned  to  attend  for  examination  before 
conmiissioners,  held  that  they  were  not  to 
be  deemed  '*  witnesses"  within  the  6  Q.  4, 
c.  16,  8. 20,  to  entitle  them  to  an  auxiliary 
commission  for  their  examination.  JEx 
parte  Kirby,  1  Mont  U  M.  440. 

(f)  Williams  v.  Stevens,  2  Camp.  900. 

Ig)  Bx parte  Malkin,  in  re  Adams,  cor. 

Oibbs,  C.  J.  Sitt  after  HO.  Term,  1814, 

2  Christian's  B.  L.  459.  9  Camp.  545.    See 

JSx  parte  Osbom,  2  Ves.  Beames,  177; 

1  Rose,  977.  992;  Crooke  v.  Edwards, 

2  Starlcie's  C.  902 ;  Jn  re  Gould,  2  Schoales 
&:  Lefh>y,  116,  per  Lord  Redesdale;  contra, 
Williams  y.  Stevens,  2  Camp.  901.  Where 
the  adjudication  was  founded  upon   the 

O 


(z)  M*Iver  v.  Humble,  16  £ast,  171. 

(a)  Fletcher  astd  another  v.Woodmass, 
Sd.  N.  P.  253. 

(b)  Jourdaine  t.  Lefeure,  1  Esp.  C.  66. 

(c)  Green  ▼.  Jones,  2  Camp.  41 1.  Beed 
V.  James,  1  Starkie's  C.  196. 

(d)  Per  Lord  EUenborough,  2  Camp.  R. 
411.  JJeifd  V.  Stretten,  1  Starkie's  C.  40. 
In  an  action  against  a  sheriff,  for  a  fidse 
letniB  to  a  JL/a.,  the  defence  being  the 
baakroptcy  of  the  debtor,  the  petitioning 
creditor  is,  it  seems,  a  competent  witness. 
Wright  v.  Lainson,  2  M.  &  W.  799. 

(e)  Bffglesham  v.  Haines,  12  Vin.  11. 
Ambrose  v.  CUndon,  C.  T.  Hardw.  267. 
£tM!pe»v.CAa|»man,  Peake's  C.19.  Adams 
V.  Mamn,  9  Camp.  594.  Croohe  v.  Ed- 
wards,  2  Starkie's  C.  902.    Ex  parte  Oe- 
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he  has  assigned  his  debt  (A).  He  is  not  a  competent  witness  upon  an 
issue  to  try  whether  the  bankrupt  has  lost  more  than  5/.  at  one  sitting  by 
gaming  (t) ;  he  would  be  entitled  to  a  share  of  the  bankrupt's  allowance 
forfeited  by  the  gaming.  A  creditor  who  has  assigned  his  debt,  although  by 
parol  only,  is  competent  (A).  It  was  held  that  he  was  ex  necessitate  compe- 
tent to  prove  an  act  of  bankruptcy  under  the  stat.  4  Geo.  8  c.  33  (/). 

In  an  action  by  a  creditor  against  the  defendant  for  inducing  him  by 
misrepresentations  to  trust  a  bankrupt,  another  creditor  of  the  bankrupt  is 
a  competent  witness  for  the  plaintiff,  for  a  recovery  by  the  plaintiff  would 
not  discharge  his  claim  on  the  bankrupt's  estate  (m).  A  release  by  a 
creditor  to  the  assignees  is  sufficient,  without  a  release  to  the  bankrupt  (n). 

A  creditor  is  competent  to  negative  the  petitioning  creditor's  debt  (0). 

An  assignee  is  a  competent  witness  in  actions  relating  to  the  bankrupt's 
estate,  where  he  is  not  a  party,  for  as  assignee  he  is  a  mere  trustee  (p), 

A  commissioner  called  to  support  the  commission  under  which  he  had 
acted  was  allowed  to  be  examined  {q). 

Where  the  act  of  bankruptcy  consists  in  the  execution  of  a  deed  by  the 
bankrupt,  the  Chancellor  will  order  the  person  who  has  the  possession  of 
it  to  attend  before  the  commissioners  (r).  If  the  petitioning  creditor  be 
called  by  the  assignees,  merely  for  the  purpose  of  producing  a  promissory 
note  on  which  the  debt  is  founded,  he  is  not  liable  to  be  cross-examined  by 
the  defendant  (#).  After  the  death  of  a  witness  his  examination  entered  of 
record  is  evidence  under  the  stat.  6  Geo.  2,  c.  80,  s.  41  (Jt),     A  deposition 


examination  of  a  party,  a  creditor,  who  at 
the  time  stated  he  did  not  consider  himself 
a  creditor,  and  should  make  no  claim,  the 
court  refused  to  supersede  the  commission. 
Ex  parte  UilU,  1  Mont  k  M.  272.  And 
see  King  v.  Stdlock,  I  Taunt  78. 

(h)  Granger  v.  Tudor,  Bl.  1272.  Where 
a  creditor  had  sold  his  debt,  held  that  he 
was  a  competent  witness  to  support  the 
fiat.  Pulling  v.  Meredith,  8  C.  &  P.  763. 

(i)  Shuttleuxtrth  v.  Bravo,  Str.  507. 

Ik)  Heathy. Hall, 4 TtLunLQite.  Gran- 
ger V.  Furlong,  2  Bl.  R.  1273. 

(I)  Which  adjudges  a  member  of  parlia- 
ment to  be  a  bankrupt  who  does  not  pay 
or  secure  the  debt,  as  prescribed  by  the 
statute,  within  two  months  after  personal 
service  of  summons.  Per  Ld.  Eldon,  C. 
Ex  parte  Harcourt,  1  Rose's  B.  C.  203. 
and  now  see  the  stat  6  O.  4,  c.  14,  s.  10. 

(m)  Burton  v,  Loyd,  3  Esp.  C.  207. 

(n)  Amhrote  v.  Clendon,  C.  T.  H.  267. 
Koopet  V.  Chapman,  per  Ld.  Kenyon, 
Peake's  C.  19;  and  he  is  competent  to 
prove  the  act  of  bankruptcy,  although  the 
bankrupt  be  plaintiff  in  the  action.  Ibid. 
And  see  Sinclair  v.  Stevenson,  1  C.  &  P. 
582. 

(0)  In  re  Cadd,  2  Sch.  &  Lef.  116. 

\p)  In  an  action  by  an  execution  cre- 
ditor of  the  bankrupt  against  a  sheriff  for 
a  fidse  return  to  a  writ  oi  fieri  facias,  it 
was  held,  that  an  assignee  who  had  released 
his  claims  on  the  bankrupt's  estate,  was  a 
competent  witness  to  establish  an  antece- 
dent bankruptcy  Tondinson  v.  WUhes, 
2  B.  &  B.  397. 


{q)  Crooke  v.  Edwards,  2  Starkie's  C. 
302,  the  objections  were  tliat  he  had  re- 
ceived fees  and  would  be  liable  to  an  action 
of  trespass  in  case  the  commissioners  were 
to  be  questioned.  Ld.  Ellenborough  observ- 
ed, that  be  would  not  be  called  on  to  return 
the  fees,  but  said  that  he  would  not  then 
pronounce  upon  the  question.  It  has  been 
observed  on  this  case,  that  the  interest  of 
the  witness  in  future  fees  was  not  noticed. 

(r)  Ex  parte  Treacher,  1  Buck's  B.  C. 
17 ;  and  now  see  the  stat  6  Q.  4,  c.  16, 
s.  24. 

{s)  Reed  v.  James,  1  Starkie's  C.  136. 
Qu,  whether  he  is  compellable  by  a  court 
of  law  to  produce  the  document  lb, 

{t)  See  Jansen  v.  Wilson,  Dougl.  257. 
The  statute  directs  that  the  Chancellor 
shall  appoint  a  proper  person  to  enter  the 
proceedings  of  record.  An  examined  copy 
of  a  record  so  made  would  therefore  be 
evidence.  Tlie  provisions  of  this  statute, 
as  to  recording  proceedings,  are  confirmed 
by  the  stat.  6  0. 4,  c.  16,  s.  05.  See  fur- 
ther as  to  Burolment  Exports  Robson, 
Ambler,  180.  The  commissioners  have  no 
estate  given  them  in  the  bankrupt's  real 
property,  but  only  a,  power  to  be  executed 
by  deed  indented  and  enrolled.  Perry  v. 
Bowers,  T.  Jones,  196.  The  enrohnent 
has  no  relation  to  the  date  of  the  deed. 
Elliot  v.  Danby,  12  Mad.  3.  Bennett  v. 
Gaudy,  Carth,  178 ;  1  Vent  860.  A  writ 
of  supersedeas  is  evidence  that  a  commis- 
sion issued  on  the  day  mentioned  in  the 
writ.  Gervis  v.  Grand  Western  Canal 
Company,  5  M.  &  S.  76. 
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formerly  made  by  a  very  old  witness  may  be  read  to  him  in  order  to  refresh 
his  memory  (u). 

A  declaration  by  a  petitioning  creditor  since  deceased,  made  after  the   Declare'- 
commission,  is  not  evidence  against   the  assignees  upon  an  issue  to  try   tlons. 
whether  the  commission  was  concerted  between  the  petitioning  creditor,  the 
bankrupt,  and  the  attorney  (x). 

In  an  action  on  a  promissory  note  against  three  partners,  one  of  whom 
pleaded  his  bankruptcy,  and  proved  it  on  the  trial,  the  court  would  not 
allow  a  verdict  to  be  taken  for  him  pending  the  trial,  to  enable  him  to  prove 
an  alteration  in  the  note  to  defeat  the  action  (^). 

The  examination  of  a  party  before  the  commissioners  is  evidence  against 
b'm,  although  the  whole  of  it  was  not  taken  down,  having  been  signed  by 
him  after  it  had  been  read  over  to  him  (z). 

A  declaration  by  a  bankrupt  before  his  bankruptcy  as  to  his  acts  or  pro^ 
perty  is  evidence  against  his  assignees  (a),  and  such  evidence  is  adducible 
although  the  bankrupt  himself  has  been  called  and  examined  (b). 

Where  the  defence  was  that  goods  had  been  delivered  in  payment  of  an 
antecedent  debt,  and  that  the  payment  was  protected  by  the  82d  clause  in 
the  Bankrupt  Act,  and  it  was  contended  by  the  plaintiffs  that  such  delivery 
was  by  way  of  fraudulent  preference,  and  was  not  a  bond  fide  payment 
under  that  clause.  Lord  Denman  admitted  evidence  of  declarations  by  the 
trader  on  his  arrest  at  the  suit  of  the  defendants  after  the  delivery  of  the 
goods,  and  after  primd  facie  evidence  of  an  act  of  bankruptcy  committed 
previous  to  the  delivery,  in  order  to  show  that  the  delivery  was  under  pres- 
sure.   The  plaintiff  had  a  verdict  (c). 

For  the  evidence  in  an  action  of  covenant  by  or  against  the  assignee  of  a 
bankrupt,  see  tit.  Covenant. 

BARGAIN  AND  SALE.    Fm/«  Index,  Vol.  I. 

BARON  AND  FEME.    See  HUSBAND  AND  WIFE. 

BARRATRY.    See  POLICY  OF  INSURANCE. 

BARRATRY. 

Upon  an  indictment  for  this  offence,  the  prosecutor  must  give  the  de- 
fendant notice  before  the  trial  of  the  particular  instances  of  barratry 
intended  to  be  proved  (cf). 

BARRISTER.    See  CONFIDENTIAL  COMMUNICATION. 


(tf)  Vaughan  v.  Martin,  1  Esp.  C.  440. 

(x)  Harwood  v.  Keys,  1  R.  &  M.  204. 
In  answer  to  the  cases  of  Doicden  v. 
Fowle,  4  Camp.  38,  ¥oung  v.  Smith,  6. 
Esp.C.  121,  Patteson,  J.  obsen'ed,  that  the 
latter  were  loosely  stated,  and  that  the  de< 
claratlons  mast  have  been  made  before  the 
commission,  and  that  the  former  was  pro- 
bably decided  by  Mr.  J.  Dampler  on  the 
principle  of  the  petitioning  creditor's  hav- 
mg  indemnifted  the  sheriff. 

(y)  Currie  v.  Child,  3  Camp.  283. 

(z)  Milward  ?.  Forbes,  4  Esp.  C.  172. 


(a)  Supra,  11.  26.  104. 

lb)  v.  ShackUf,  cor.  Parke,  B* 

Yorle  spring  assizes,  1835,  where  in  an 
action  by  the  assignees  to  recover  deeds, 
the  property  of  the  banlerupt  before  his 
bankruptcy,  wliich  were  alleged  to  have 
been  deposited  by  way  of  lien,  a  declara- 
tion by  the  bankrupt  before  his  bankruptcy 
was  admitted,  although  the  bankrupt  had 
been  called  by  the  plaintiffs. 

(c)  Dixon  V.  Sanderson,  York  Spring 
Assizes,  1836. 

{d)  5  Mod.  18  i  1  T.  R.  754. 
o  2 
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BASTARDY  (e). 

The  law,  in  its  anxiety  to  protect  the  rights  of  children  bom  of  women 
in  a  state  of  wedlock,  presumes  their  legitimacy,  unless  the  contrary  be 
satisfactorily  established  by  those  who  deny  it.  It  has  indeed,  in  some 
instances,  been  held  that  the  presumption  of  legitimacy  from  non-access 
could  not  be  overcome  by  any  proof  less  than  that  of  the  absence  of  the 
husband  beyond  seas  previous  to  and  during  the  whole  time  of  gestation  (/). 
But  it  seems  to  be  now  settled,  that  if  such  non-access  be  proved  as  plainly 
shows  that  the  husband  could  not  in  the  course  of  nature  have  been  the 
father  of  the  child,  the  proof  will  suffice  to  bastardize  the  child  (g) ;  as, 
where  it  is  proved  that  the  husband  had  no  access  for  more  than  two  years 
previous  to  the  birth  of  the  child,  until  about  a  fortnight  previous  to  the 
birth  (A). 


(e)  Where  the  issue  is  upon  the  general 
bastardy  of  a  party  to  an  action,  whether 
real  or  personal,  depending  on  the  validity 
of  the  marriaf^e  of  the  parents,  the  trial  is 
by  the  certificate  of  the  ordinary,  (2  Roll. 
684,  1.  86. 686. 1.  7.  20. 3  Leo.  11).  And 
as  the  certificate  is  peremptory,  provided 
Judgment  be  afterwards  given,  or  the  party 
alleging  bastardy  be  nonsuited,  proclama- 
tions are  to  be  made  in  the  court  and  in 
Chancery,  in  order  that  all  persons  may 
have  notice  to  attend  the  bishop  (9  Hen. 
6.  11.)  But  where  bastardy  is  alleged  on 
special  grounds  not  involving  the  marriage 
(2  Roll.  686.  3  Leo.  11,)  or  where  general 
bastardy  is  not  directly  in  issue  (Ibid.)  as 
in  an  action  for  calling  the  plaintiff  a  bas- 
tard, where  the  defendant  Justifies  (2  RoL 
686.  Hob.  179,)  or  where  the  party  al- 
leged to  be  a  bastard  is  a  stranger,  is 
dead,  or  is  an  infant,  or  if  the  issue  arise 
on  a  plea  in  abatement,  the  issue  is  to  be 
tried  by  the  country ;  and  the  reason  of 
this  is,  that  the  certificate  of  the  ordinary 
would  be  peremptory,  and  in  such  instances 
the  party  or  his  representatives  ought  not 
to  be  concluded.  See  2  Com.  684.  Com. 
Dig.  tit.  Bastard,  [D.]  2.  For  decisions 
depending  on  the  effect  of  a  foreign  mar- 
riage, see  tit.  Hbir.— Makriaob.- — 
Pbdigreb. 

An  unborn  illegitimate  may  take  by  par- 
ticular description  before  its  birth.  Dato~ 
ton  V.  Dafoton^  6  Mad.  292. 

The  testator  being  at  the  date  of  the 
vnll  married,  and  having  no  legitimate 
children,  after  providing  for  his  wife,  and 
devising  certain  premises  to  A,  X.  for  life, 
gave  certain  lands,  upon  trust,  for  the 
children  which  he  might  have  by  ^.  X;, 
and  living  at  his  decease  or  bom  within 
six  months  after ;  upon  the  death  of  his 
wife  he  duly  republished  his  will,  and  upon 
clear  proof  of  his  having  acknowledged  and 
treated  the  children  of  ^.  X.  as  his  own, 
and  that  they  had  acquired  the  character 
of  reputed  children,  held  that  they  took 
an  estate  under  such  devise.  Adam  v. 
Wakinson,  12  Pri.  471 ;   afiirmlDg  the 


decree  in  the  court  below.    1  Ves.  Sc  B. 
422. 

An  order  of  filiation  not  expressly  ad- 
judging the  defendant  to  be  the  father, 
but  only  that  the  Court  was  satisfied  of 
that  fkct,  was  held  to  be  sufficient ;  so  the 
stating  generally  the  child  to  be  charge- 
able, by  reason  of  the  mother's  inability, 
without  going  on  to  state  the  circum- 
stances.   R.  V.  Lewis,  1  Perr.  8c  D.  112. 

An  order  of  filiation  at  sessions  upon 
the  evidence  of  the  mother,  and  corrobo- 
ration thereof,  not  stating  it  to  be  in  some 
material  particular,  was  held  to  be  bad. 
Reg.  V.  Read,  1  Perr.  &  D.  413. 

(/)  4  Vfai.  Ab.  21,  [B.]  pi.  3,  4, 6,  &6. 

(g)  PendreU  v.  Pendrell,  2  Stra.  926. 
R,  V.  BedaU,  Str.  1076.  B.  R,  H.  379. 
Stra.  61* 

(h)  R.  V.  Luffe,  8  East,  193.  In  the 
case  of  the  Banbury  claim  of  peerage,  the 
following  questions  were  proposed  to  the 
Judges : — First,  whether  evidence  may  be 
received  and  acted  upon  to  bastardize  a 
child  bom  in  wedlock,  after  proof  given 
of  such  access  of  the  husband  and  wi£e, 
by  which,  according  to  the  laws  of  nature, 
he  might  be  the  father  of  such  child,  the 
husband  not  being  impotent,  except  such 
proof  as  g^oes  to  negative  the  fact  of  gene- 
ratiug  access.  Secondly,  whether  such 
proof  must  not  be  regulated  by  the  same 
principles  as  are  applicable  to  the  legal 
establishment  of  any  other  fiict 

On  the  4th  July  1811,  the  Lord  Chief 
Justice  of  the  Common  Pleas  delivered  the 
following  unanimous  answers :  First,  **  That 
in  every  case  were  a  cliild  was  bom  in 
lawful  wedlock,  the  husband  not  being 
separated  from  his  wife  by  a  sentence  of 
divorce,  sexual  intercourse  was  presumed 
to  have  taken  place  between  the  husband 
and  wife,  until  that  presumption  was  en- 
countered by  such  evidence  as  proved  to 
the  satisfaction  of  those  who  were  to  de- 
cide the  question,  tliat  such  sexual  inter- 
course did  not  take  place  at  any  time, 
when  by  such  intercourse  the  husband 
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Access  is  not  to  be  conclusively  presumed  merely  because  the  parties  are  Of  a  child 
within  such  distance  as  to  render  it  possible  under  circumstances  (t). 

Where  bowever  a  husband  and  wife  are  proved  to  have  been  together  at  a 
time  such  that  in  the  order  of  nature  the  husband  might  have  been  the 
father  of  the  child,  if  sexual  intercourse  did  then  take  place,  intercourse  is 
to  be  presumed,  and  it  lies  on  those  who  dispute  the  legitimacy  of  the  child 
to  disprove  the  fact  of  such  intercourse  having  taken  place  by  evidence 
affording  an  irresistible  presumption  that  it  could  not  have  taken  place, 
and  not  by  mere  evidence  of  circumstances  which  may  afford  a  balance  of 
probabilities  against  the  fact  (k). 

If  there  be  a  separation  by  consent,  the  presumption  of  law  will  still  be 
in  fayouT  of  access  and  of  legitimacy  till  the  contrary  be  proved  (J) ;  but  if 
there  be  a  divorce  a  mensA  et  thoroy  non-access  will  be  presumed,  for  (as  it 
is  said)  it  will  be  intended  that  the  parties  obeyed  the  sentence  of  the 
Court  (m). 

It  has  been  held,  from  very  early  times,  that  issue  bom  during  wedlock 
might  be  bastardized  by  proof  of  a  natural  impossibility  that  the  husband 
could  have  been  the  natural  father.  In  Foxcrqft's  CoMe,  10th  of  Edw.  1  (n), 
where  the  husband  was  an  infirm,  bedridden  man,  a  child  bom  within 
twelve  weeks  after  the  marriage  was  held  to  be  a  bastard.  So  it  was  held, 
where  the  husband  was  shown  to  be  within  the  age  of  puberty  (o).  So 
where  a  husband  was  under  the  age  of  fourteen  (p).  But  evidence  that  a 
husband  was  divorced  from  his  first  wife  for  impotence  does  not  prove  the 
bastardy  of  a  child  bom  during  the  second  marriage  {q). 


eonld  according  to  the  laws  of  natore  be 
the  father  of  sach  a  child."— Secondly, 
''  That  the  presnmption  of  the  legitimacy 
of  a  child  bom  in  lawful  wedlock,  the 
husband  not  being  separated  from  his  wife 
by  a  sentence  of  divorce,  could  only  be 
legally  resisted  by  evidence  of  such  &ct8, 
or  circumstances,  as  were  safflcient  to 
prove  to  the  satisfaction  of  those  who  were 
to  decide  the  question,  that  no  seznal  in- 
tercouTse  did  take  place  between  the  hus- 
band and  wife  at  any  time,  when  by  such 
interconrse  the  husband  could  by  the  laws 
of  nature  be  the  father  of  such  child. 
That  where  the  legitimacy  of  a  child  in 
such  a  case  was  disputed  on  the  gpround 
.  tliat  the  husband  was  not  the  &ther  of 
such  a  child,  the  question  to  be  left  to  the 
jury  was,  whether  the  husband  was  the 
father  of  such  child :  and  the  evidence  to 
prove  that  he  was  not  the  father  must  be 
of  such  fiicts  and  circumstances  as  were 
sufficient  to  prove,  to  the  satis&ction  of 
the  jury,  that  no  sexual  intercourse  took 
place  between  the  husband  and  wife  at  any 
time,  when  by  such  intercourse  the  hus- 
band could  by  the  laws  of  nature  be  the 
father  of  such  child.** 

(i)  Clarrt  V.  Maynardy  6  Mad.  361. 

Ik)  By  Sir  J.  Leach,  Head  v.  Headj 
1  Shn.  &  Stu.  154;  S.  C.  1  Turner,  130; 
and  .see  Morris  v.  JDavis,  3  C.  &  P.  427. 
And  if  the  husband  hate  access,  legiti- 
macy will  be  presumed  although  other 
persons  are  at  the  same  time  carrying  on 
criminal  intercourse  with  the  wife.  Cope 
V.  Cope,  1  Mo.  &  R.  200;  6  C.  &  P.  608. 


Secta  (it  is  said)  where  although  the  hus- 
band has  opportunity  of  access,  but  where 
the  wife  is  living  in  open  and  notorious 
adultery.  For  then  it  is  said  that  if  the 
husband  on  one  single  occasion  only  hadop* 
portunlty  of  access,  and  then  at  a  time  and 
under  circumstances  rendering  it  extremely 
improbable  that  he  availed  himself  of  the 
opportunity,  those  facts  might  perhaps  be 
urged  as  a  legal  ground  for  concluding 
that  sexual  intercourse  did  not  take  place. 
The  case  of  Morris  v.  Davis  was  decided 
on  that  principle,  per  Alderson,  B.  1  Mo. 
k  R.  275. 

(0  St,  Qeorge  and  St,  Margaret ,  Salk. 
123. 

(m)  Ibid, 

(n)  1  Roll  Ab.  350.  It  does  not  ap- 
pear, from  the  abridged  note  of  the  case  in 
Rolle,  whether  the  inability  existed  at  the 
time  of  conception;  but  it  must  neces* 
sarily  be  presumed  that  it  was  so  proved, 
for  (Le  inability  at  the  time  of  marriage, 
twelve  weeks  only  before  the  marriage^ 
would  be  perfectly  immaterial. 

(o)  1  Roll.  Ab.  358.  In  Lomaxr,  Holny- 
den,  Str.  040^  evidence  of  inability  from  a 
bad  habit  of  body  was  admitted ;  but  the 
evidence  amounting  to  an  imprdbabiliti$ 
only,  and  access  being  presumed  from  the 
visits  of  the  husband,  the  evidence  was 
deemed  to  be  insufficient. 

(p)  Year-book,  1  Hen.  6,  3,  b. 

(g)  Com.  Dig.  BASTAan  [B.]  5  Co.  08, 

b.;  2  Leo.  IGO.  173;  Dy.  170,  a.     For,  as 

is  said,  a  man  may  be  habUis  ^  inhabilis 

diversis  temparibus,  and  this  whether  the 
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Where  the  husband  is  within  the  realm,  it  is  not  incumbent  on  the  party 
alleging  bastardy  to  prove  that  the  husband  could  not  by  any  possibility 
have  had  access  to  the  wife ;  it  is  sufficient  to  adduce  such  circumstantial 
evidence  as  satisfies  the  minds  of  the  jury  (r). 

The  removal  of  the  husband  to  a  place  distant  from  the  wife,  her  co- 
habiting with  another  man,  and  the  fact  that  the  son,  whose  legitimacy  is 
questioned,  took  the  name  of  the  latter  from  his  birth,  which  he  and  his 
descendants  afterwards  retained,  is  strong  evidence  to  prove  the  illegiti- 
macy («).   So  it  may  be  proved  that  the  mother  was  a  woman  of  ill  fame  (t). 

In  Lomax  v.  Holmden  (m),  the  marriage  being  proved,  and  evidence  given 
that  the  husband  was  frequently  in  London,  where  the  mother  lived,  so 
that  access  must  be  presumed,  the  defendants  were  admitted  to  give  evi- 
dence of  his  inability  from  a  bad  habit  of  body,  but  the  evidence  showing 
an  improbability  only,  the  plaintiff  had  a  verdict  (x). 

Where  the  birth  occurs  so  soon  after  the  marriage  as  to  show  that  the 
conception  was  an^e-nuptial,  that  circumstance  will  not  affect  the  legiti- 
macy ;  but  that  case  stands  upon  its  own  peculiar  ground.  The  marriage 
of  the  parties  is  then  the  criterion  of  legitimacy  ;  at  least  it  raises  a  pre- 
sumption that  the  husband  was  the  father  of  the  child  (y).  In  this  respect 
oar  law  adopts  the  rule  of  civil  law,  according  to  which  the  offspring  was 
legitimate  if  the  parents  married  at  any  time  before  the  birth  (z).  It  seems, 
however,  that  in  such  case  it  is  competent  to  prove  that  it  was  impossible 
that  the  husband  could  have  been  the  father,  for  a  stronger  presumption 
cannot  arise  in  such  a  case  than  is  made  in  favour  of  a  child  conceived  after 
wedlock  (a).  It  is  held,  that  although  the  wife  was  pre-contracted,  or 
within  the  prohibited  degrees  of  consanguinity  or  affinity,  yet  if  she  be  not 
afterwards  divorced,  the  issue  will  not  be  bastards  (b) ;  and  after  the  death 
of  the  parties  the  marriage  cannot  be  drawn  into  question  to  bastardize  the 
issue  (c). 

Although  there  has  been  an  actual  marriage,  the  issue  may  be  bastard- 
ized by  proof  that  the  marriage  was  actually  null  and  void  ;  as  by  evidence 
that  one  of  the  parties  had  a  wife  or  husband  still  living  (jd) ;  or  by  proof  of 
a  divorce  a  vinculo  matrimonii  (e).  But  a  divorce  cannot  be  prosecuted  after 
the  death  of  the  parties  (f).  Nor  can  a  marriage  be  drawn  in  question 
upon  any  collateral  surmise  after  the  death  of  either  of  the  parties,  such  as 
that  it  was  incestuous  (g),  in  order  to  bastardize  the  issue.  The  effect  of 
sentences  in  the  ecclesiastical  courts  has  already  been  considered  (A). 


divorce  was  cautfi  impotentuB  quoad  hane, 
or  propter  perpetuam  impotentiam  (Mo. 
227),  1  And.  106 ;  2  Lev.  169. 

(r)  Goodrighty,  Saul,  4T.  R.d56.  And 
see  R.  V.  Bedall,  8tr.  1076. 

(s)  4  T.  R.  356.  And  a  new  trial  was 
granted,  the  judge  on  the  first  having  in- 
formed the  jury  that  the  posHbility  of  ac- 
cess must  be  negatived. 

(0  PendrellT.  Pendrdl,  2  Str.  925; 
B.  N.  P.  1 13. 

(w)  B.  N.  P.113. 

{x)  Lomax  v.  Holmden,  6  Geo.  2,  at 
Bar.  Str.  940;  B.  N.  P.  113. 

(y)  See  the  observations  of  the  Judges 
in  B.  V.  Lvffe,  8  East,  193. 

(2)  See  8  East,  210. 

(a)  And  see    Foxcr<^*8    Case,   above 


cited,  1  RoU.  Ab.  859.    But  see  1  Roll. 
358, 1.  20. 

(b)  1  RoU.  357, 1.  42. 45. 

(c)  Ibid ;  and  Com.  Dig.  Bastard  [B]. 
But  the  marriage  may,  after  the  death  of 
the  parties,  be  proved  to  be  void. 

(d)  See  Marriage.  —  Pbdigreb. — 
Polygamy. 

(e)  2  Roll.  586, 1. 20.  For  the  causes  of 
such  a  divorce,  see  Com.  Dig.  Baron  and 
Feme,  [C]  1. ;  §•  supra,  V.  I.  Ind.  tit. 
Judgment,  as  to  the  efibct  of  a  judgment 
in  the  spiritual  court. 

(/)  1  RoU.  360,  H. ;  1  Salk.  21 ;  Com, 
Dig.  Baron  and  Feme,  [C]  6. 

(g)  Carth.  271;  Comb.  200;  4  Mod. 
182. 

{h)  Supra, Vol.  I.  Ind.  tit.  Judgments, 
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In  the  case  of  a  posthumous  child  (i),  its  legitimacy  appears  to  be  a  posthn- 
question  of  fact  to  be  tried  by  a  jury  (A),  unless  it  appear  to  be  manifestly  mous  child, 
impossible^  according  to  the  course  of  nature,  that  the  child  can  be  legiti- 
mate. 

A  case  is  mentioned  in  the  books  (/),  where  the  child  was  found  to  be 
bom  eleven  days  past  uUimum  tempus  legitimum  muUeribus  pariendi  constitU" 
turn,  and  because  of  that  fact,  et  quia  per  veredictum  juratorum  invenitur 
quad prcsdictits  Robertus  (the  husband),  non  Itabuit  accessum  ad  prcedictum 
Beatrkem  per  unam  mengem  ante  mortem  suam  per  quod  magU  prcBSumiiur 
contra  pradictum  Jffenricum  (the  issue),  therefore  the  brother  and  heir  of 
Robert  had  judgement  to  recover  in  assize ;  and  L.  C.  J.  Rolle  adds  a  note 
to  that  case,  that  the  jury  found  that  the  husband  languished  of  a  fever 
long  before  his  death  (m).  Hence  it  appears,  that  in  addition  to  the  mere 
presumption,  from  the  interval  which  elapses  between  the  death  of  the  hus- 
band and  birth  of  the  child,  other  circumstances  are  admissible  to  confirm 
that  presumption.  AncJ  in  PendreUv.  PendreU(n)  if  was  held  that  the 
party  who  disputed  the  legitimacy  might  show  that  the  mother  was  a 
woman  of  ill  fame. 

Where  a  woman  marries  so  soon  after  the  death  of  the  first  husband  that 
it  is  uncertain  which  of  the  two  husbands  is  the  father,  it  is  a  question  of 
fact  to  be  tried  by  a  jury  {o). 

Either  of  the  parents  is  competent  to  prove  the  bastardy  of  a  child  for  Compc- 
want  of  a  legal  marriage,  although  such  evidence  is  open  to  much  observa-        ^' 


(»)  Ahop  V.  Stonep,  17  J.— B.  R.  Co. 
Utt.  123,  b.  by  Hargrare  and  Butler,  in 
the  note.  The  wife,  who  was,  it  seems,  a 
lewd  wonuui,  was  delivered  of  a  child  forty 
weeks  and  ten  days  after  the  death  of  the 
husband,  and  it  was  held  to  be  legitimate 
(Hale's  MSS.)  So  where  the  child  was 
born  forty  weeks  and  eleven  days  after  the 
death  of  the  first  husband.  18  Rich.  2, 
Hale's  HSS.  See  Cro.  Jac.  541 ;  Godb. 
281;  Pahn.  9. 

{k)  It  has  been  quaintly  said  that  the  law 
does  not  appoint  any  certain  time  for  the 
birth  of  a  child,  and  that  it  is  sufficient  for 
the  purpose  of  legitimacy  if  it  be  bom 
within  a  few  days  after  the  forty  weeks,  if 
it  can  be  proved  by  circumstances  to  be 
the  issue  of  the  husband  (1  Rol.  35G,  1. 10 ; 
2  Cro.  541 ;  Pal.  9).  The  Roman  law  was 
very  liberal  in  this  respect.  The  Decemviri 
allowed  that  a  child  might  be  bom  in  the 
tenth  month ;  and  although  a  law  in  the 
Digest  excluded  the  eleventh,  yet  the  em- 
peror Adrian,  after  consulting  with  philo- 
tophers  and  physicians,  decreed  even  to 
this  extent,  where  the  mother  was  of  good 
and  chaste  manners  (Dig.  1.  4. 12).  See 
the  note  by  Hargr.  &  Butler,  1  Inst  123,  b. 
from  which  it  appears  that  the  judges  of 
Friesland  in  one  instance  allowed  to  the 
extent  of  twelve  lunar  months,  minug  three 
days.  It  is  not  probable  that  an  English 
jury  would  go  quite  so  far. 

The  very  learned  editors  of  Lord  Coke's 
Institutes  procured  the  following  informal 
tion  from  Dr.  Hunter. — **  1.  The  usual  pe- 


riod of  gestation  is  nine  calendar  months ; 
but  there  is  very  commonly  a  difference  of 
one,  two,  or  three  weeks.  2.  A  child  may 
be  bom  alive  at  any  time  from  three 
months,  but  we  see  none  bom  with  powers 
of  coming  to  manhood,  or  of  being  reared, 
before  seven  calendar  months,  or  near  that 
time;  at  six  months  it  cannot  be.  3.  I 
have  krunon  a  woman  bear  a  living  child 
in  a  perfectly  natural  way  fourteen  days 
later  than  nine  calendar  months,  and  be- 
lieve two  women  to  have  been  delivered  of 
a  child  alive  in  a  natural  way  above  tea 
calendar  months  from  the  hour  of  concep- 
tion." 

Lork  Coke  lays  it  down  as  a  peremptory 
rule,  that  forty  weeks  is  the  longest  time 
to  be  allowed  for  gestation  (Co.  Litt  123) ; 
this,  however,  seems  to  be  without  founda- 
tion. Sec  the  note  by  Hargr.  &  Butler, 
Co.  Utt.  128,  b. 

7)  Roll.  Ab.  356. 

(m)  RoU.  Ab.  356. 

{n)  2Str.925. 

(o)  Hale's  MSS.  Cro.  J. 615;  Which.  71 ; 
Litt.  R.  177.  Thecar  marries  a  lewd  wo- 
man, but  she  doth  not  cohabit  with  him, 
and  is  suspected  of  Incontinency  with  Dun- 
comb  ;  Duncomb,  within  three  weeks  after ' 
the  death  of  Thecar,  marries  her;  281  days 
and  16  hours  after  Ids  death  she  is  delivered 
of  a  son ;  and  it  was  agreed,  that  though  it 
was  possible  that  the  son  might  be  begotten 
after  the  husband's  death,  yet,  being  a  ques- 
tion of  fact,  it  was  tried  by  a  Jury,  and  the 
son  was  found  to  be  the  issae  of  Thecar. 
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tion  (p).  It  has  been  said,  that  the  mother  being  a  married  woman,  is 
not  competent  to  prove  the  non-access  of  the  husband,  as  it  seems,  upon  a 
principle  of  public  policy,  which  prohibits  the  wife  from  being  examined 
against  her  husband  in  any  matter  which  affects  his  interest  or  character, 
unless  in  cases  of  necessity  {q) ;  and  on  that  account  it  is  at  all  events  allow- 
able to  examine  her  as  to  the  fact  of  her  criminal  intercourse  with  another, 
since  it  is  a  fact  which  must  probably  be  within  her  own  knowledge  and  that 
of  the  adulterer  only  (r). 

But  the  parents  are  competent  witnesses  to  prove  the  legitimacy  of  their 
children  (s). 

So  the  mother  is  competent  to  prove  the  access  of  the  husband  {t\ 

The  declarations  of  the  wife  during  her  lifetime  are  not  admissible  in 
evidence,  except  for  the  purpose  of  contradicting  her  (u).  Such  declarations 
are  not  admissible  to  prove  her  son  not  to  be  the  son  of  her  husband,  but 
of  another  man  (x). « 

As  cohabitation  and  repute  are  evidence  to  prove  the  fact  of  marriage,  so 
declarations  by  deceased  parents,  as  to  their  being  or  not  being  married, 
are  evidence  as  accompanying  and  explaining  such  cohabitation,  and  the 
presumption  arising  from  cohabitation  is  either  strengthened  or  destroyed 
by  such  declarations  (y).  So  such  declarations  are  admissible  to  prove  whe- 
ther the  child  was  bom  before  or  after  marriage  ( j),  but  they  are  not  admis- 
sible to  prove  the  illegitimacy  of  a  child  born  in  wedlock  (a). 

The  declaration  by  a  deceased  husband  that  his  wife  was  a  legitimate  child 
is  evidence ;  for  it  is  probable,  that  although  not  connected  with  her  by 


(p)  6  T.  R.  380,  331.  Or  to  prove  the 
legitimacy  (Ibid.)  It  is  said  that  the  sole 
evidence  of  the  mother,  a  married  woman, 
shall  not  be  sufiicieDt  to  bastardize  her  child. 
Ca.  T.  H.  79.  B,  r.  Rook,  1  Wlls.  340.  See 
also  Standen  v.  Standen^  Peake's  C.  32 ; 
Standen  v.  Edwardt,  1  Yes.  jun.  133. 

(q)  R  y.  Sourton,  5  Ad.  &  £11.  180.  R. 
V.  Bedail,  3  Str.941. 1076 ;  R.T.  Hardw. 
379.  In  the  case  of  Goodright  v.  Most, 
Cowp.  591,  Lord  Mansfield  says,  it  is  a 
rule  foonded  in  decency,  morality,  and  po- 
licy, that  the  parties  shall  not  be  permitted 
after  marriage  to  say  that  they  had  no 
connexion.  See  R.  v.  Beading,  1  Eaut, 
180;  B.  N.  P.  112.  The  rule  is  the  same 
though  the  husband  be  dead  at  the  time  of 
giving  her  testimony.  R.  v.  Inhab.  ofKea, 
11  Bast,  132. 

(r)  See  Ld.  EUenborongh's  observations, 
R,  V.  Luffe,  8  Bast,  202,  where  an  order  of 
bastardy  was  stateid  to  be  made  upon  the 
oath  of  the  wife  as  otherwise,  it  was  held 
to  be  good,  since  it  was  to  be  presumed  that 
the  non-access  of  the  husband  was  proved 
by  other  witnesses,  or  if  proved  by  her 
also,  that  the  judgment  of  the  Justices  was 
founded  on  the  other  proof.  R,  v.  Luffe, 
8  East,  193.  And  see  R,  v.  Lubbenham, 
4  T.  R.  261. 

(s)  InXomax  v.Xcmuur,  (cor.  Ld.  Hard- 
wicke,)  C.  T.  H.  380,  the  mother  was  admit- 
ted to  prove  the  marriage ;  and  in  an  eject- 
ment against  Sarah  Brodie,  Hereford,1744, 
Wright,  J.  admitted  the  fother  to  prove  the 


daughter  legitimate,  her  title  being  as  heir- 
at-law  to  her  mother.  And  see  Stapleton  v. 
Stapleton,  Ca.  T.  Hardw.  277 ;  Lord  ValeU' 
tia's  Case,  in  D.  P.  Cowp.  593;  Sacheve- 
rrfr*Ca*e,  B.N.P.241. 

(t)  PendreU  v.  Pendrell,  cor,  Ld.  Baym. 
8tr.925;  B.N.P.287. 

(m)  2  8tr.925;  B.N. P.  113. 

(x)  R.  V.  Cope,  1  Mo.  &  R.  276. 

(y)  B.  N.  P.  294,  where  it  is  said  that 
such  declarations  are  not  to  be  given  hi 
evidence  directly,  but  may  be  assigned  by 
the  witness  as  a  reason  for  his  belief  one 
way  or  other.  In  May  v.  May,  B.  N .  P.  1 1 2, 
on  a  trial  at  bar  on  an  issue  out  of  Chan- 
cery, the  preamble  of  an  act  of  parliament, 
recitinf?  that  the  plaintiff's  &ther  was  not 
married,  to  the  truth  of  which  he  had  swore, 
was  given  in  evidence;  yet,  upon  proof  of 
constant  cohabitation,  and  of  his  having 
always  acknowledged  her  to  be  his  wife, 
the  marriage  was  established.  But  where, 
in  a  settlement  case,  there  was  no  evidence 
either  as  to  the  parentage,  place  of  birth,  or 
illegitimacy,  except  the  testimony  of  the 
taXher,  who  denied  any  marriage,  the  eonrt 
of  K.  B.  held,  that  however  difficult  it  might 
be  to  admit  his  evidence  to  bastardize  a  re- 
puted legitimate  child,  yet,  as  all  depended 
upon  his  testimony,  the  whole  must  be  taken 
together.  Parish  of  St.  Peter,  Worcester , 
V.  Old  Sioiftford,  B.  N.  P.  112. 

(2)  Goodright y,Moss,OiW^.Sdl.    R. 
V.  Brandey,  6  T.  R.  330. 

(a)  Ibid, 
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bloody  he  would  know  the  fact  (b).  And  so  would  the  declarations  of  mem- 
bers or  relations  of  the  family,  or  perhaps  of  others  living  in  habits  of  inti- 
macy with  them  (e). 

One  charged  as  a  reputed  father  of  a  bastard  cannot  be  compelled  to  give 
eridence  tending  to  prove  the  fact  (d). 

Where  one  or  more  justices  have  power  to  examine  in  a  case  of  bastardy, 
tbey  have  incidentally  power  to  compel  the  woman  to  answer  (e). 

In  the  case  of  the  King  v.  Bavenstone  (/),  it  was  held,  that  the  exami- 
nation of  a  woman  pregnant  of  a  bastard,  was  admissible  evidence  after 
her  death  against  the  party  whom  she  charged  as  the  putative  father, 
although  the  proceeding  was  ex  parte,  the  party  charged  not  being  pre- 
sent (g).  This  decision,  however,  conflicts  with  general  principles,  and  the 
cases  of  depositions  before  magistrates  under  the  stat.  of  Philip  &  Mary, 
upon  which  the  court  are  reported  to  have  relied  in  the  above  case,  are  in 
direct  opposition  to  it. 

As  to  the  competency  of  inhabitants  of  a  parish  in  cases  of  bastardy, 
see  tit.  Inhabitaht. — Intbrbst. 

BILLS  OF  EXCEPTIONS.    See  Vol.  I.  and  Indbx. 

BILLS  OF  EXCHANGE. 

Under  this  head  may  be  considered, 

I.  The  BviDEncB  in  av  action  on  a  bill  or  note,  p.  302. 
II.  The  evidence  in  defence,  p.  241. 
III.  The  cohpetbnoy  of  witnessbs,  p.  257. 
lY.  The  effect  of  a  bill  or  note  in  eyidbnce,  p.  261. 

I.  Actions  on  bills  of  exchange  (A)  differ  from  actions  upon  parol  con- 
tracts, principally  in  these  circumstances,  1st,  it  is  in  general  unnecessary 
for  the  plaintiff  to  prove  the  consideration  for  which  the  bill  or  note  was 


(b)  Vowels  V.  Young,  15  Ves.  jon.  148. 
(<?)  3T.  R.  728;  B.N.P.205;  1  M.  & 
S.  68Q.   Supra,  Vol.  I.  Index,  tit  Heab^ 

SAY. 

{d)  B.  V.  St,  Maryft,  Nottingham,  13 
East,  58,  in  note. 

(e)  JR.  ▼.  Jad^Mon,  1  T.  R.  665.  And  if 
»he  refuse,  may  conunlt  until  she  answer. 
Ibid,  But  one  Justice  has  no  such  power 
under  the  stat  6  0.  8,  c.  31.  See  B.  v. 
Beard,  5  T.  R.  373.  B,  v.  Wett,  6  Mod. 
180 ;  BUlings  v.  Prinn,  2  W.  BL  1017. 

(/)  5  T.  B.  873.  Infra,  tit  Deposi- 
tions. 

{p)  In  the  subsequent  ease  of  The  King 
v.  Clayton,  3  East,  68,  the  case  of  The 
King  v.  Bavenetone  was  referred  to  by  Ld . 
Ellenborongh,  C.  J.  as  an  authority.  In 
the  case  of  B,  v.  Clayton,  which  was  one  of 
an  order  of  bastardy  made  by  two  justices, 
which  had  been  conflnned  on  an  appeal  to 
the  sessions,  it  appeared  tliat  the  original 
order  had  been  made  on  the  oath  of  B,  T, 
and  the  examination  of  Mary  Cole  (the 
mother)  talcen  before  another  justice.  The 
title  of  the  orighial  order  recited  that  Mary 


Cole  was  since  deceased.  And  the  court 
held  the  order  to  be  good,  by  intendment 
tiiat  the  examination  of  M.  C.  had  been 
taken  in  writing,  and  tliat  the  examination 
had  been  verified  by  the  oath  of  B,  T, 
Note,  that  stress  was  laid  on  the  foct  that 
the  second  order  was  made  on  appeal  to  the 
sessions,  where  the  objection  for  want  of 
appearance,  and  for  want  of  proof  that  the 
woman  was  dead  at  the  time,  might  have 
been  proved  if  well  founded.  The  same 
reason,  it  is  obvious,  would  apply  to  the 
objection  that  the  examination  took  place 
in  the  absence  of  the  party  charged. 

(h)  Upon  the  question,  whether  a  bill  of 
exchange  be  joint  or  several,  see  Collins  v« 
Prosser,  1  B.  &  C.  682.  A  note  not  pay- 
able at  all  events,  but  intended  as  a  set-off, 
is  not  a  promissory  note.  Clarke  v.  Per* 
civcU,  2  B.  &  Ad.  660.  An  instrument, 
whereby  the  party  promises  to  pay  a  sum 
with  interest,  "  and  all  fines  according  to 
rule,"  caimot  be  declared  on  as  a  note. 
Ayrey  v.  Feamsides,  4  M.  &  W.  168; 
and  6  Dowl.  654. 
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Primary 
liability. 


Secondary 
liabiUty. 


Collateral 
liability. 


a  note. 


Prodactioii 
or  proof  of 
destruc- 
tion. 


given,  the  bill  or  note  being  in  itself  primd  fade  evidence  of  a  sufficient 
consideration ;  and  Sdly,  because  the  interest  in  the  bill,  and  the  right  of 
action  consequent  upon  it,  is  of  a  transferable  nature ;  so  that  in  addition 
to  the  undertaking  of  the  defendant,  which  is  usually  a  consequence  of  his 
being  a  party  to  the  bill,  it  is  in  many  instances  necessary  to  prove  the 
plaintiff's  title  to  sue. 

Actions  brought  in  respect  of  bills  of  exchange  or  promissory  notes  are 
either  founded  on  the  instrument  itself,  or  upon  a  collateral  liability. 

Where  the  action  is  founded  on  the  instrument  itself,  the  liability  of  the 
defendant  is  either,  Ist,  primary  and  immediate  upon  his  direct  under- 
taking, where  it  is  brought  against  the  acceptor  of  a  bill  or  maker  of  a  note ; 
or,  2dly,  it  is  a  secondary  and  conditional  liability  of  a  drawer  or  indorser 
consequent  upon  the  default  of  the  acceptor  or  maker ;  or,  3dly,  the  liability 
is  consequent  upon  the  party's  own  default  in  not  paying  the  bill  according 
to  his  undertaking ;  as,  where  the  action  is  brought  by  a  drawer  or  indorser 
who  has  been  compelled  to  take  up  the  bill  against  the  acceptor,  or  by  the 
acceptor,  who  has  paid  the  bill  against  the  drawer. 

The  proofs  will  be  considered  in  the  following  order : 

1.  Proofs  in  an  action  by  a  payee"*  ,  .  «    ,  .„  ,        * 

or  bearer  (0-    -    -    -    -    -  •  -    J  ^n  acceptor  of  a  bill  or  maker  of 

2.  -    -    -  by  an  indorsee  [k)  -    -J 
8.  -    -    -  by  a  payee  (/)    - 

4.  -    -    -  by  an  indorsee  (m) 

6.  Presumptive  evidence  (n). 

6.  Proofs  by  a  drawer  or  indorser  (o)  v.    An  acceptor. 

7.  -    -    -  by  an  acceptor  (p)      -        v,    A  drawer. 

8.  Proof  of  damage  (9). 

9.  Proofs  in  defence  (r)  ;  want  of  consideration  («) ;  or  of  value  given  (t) ; 

illegality  of  consideration  (u) ;  discharge  by  satisfaction,  release, 
&c.(x);  laches  (y);  giving  time(z);  waver  (a);  indorsement  of  bill 
after  it  is  due  (b) ;  alteration  of  bill  (c). 

10.  Competency  of  witnesses,  declarations,  &c.  (d). 

11.  Effect  of  bill,  or  note  in  evidence  inpayment,  &c.(e). 

In  an  action  by  the  payee  against  the  maker  of  a  note  or  acceptor  of  a 
bill,  the  direct  proofs  (f)  are,  1st.  By  the  production  of  the  note  or  bill, 
or  proof  of  its  destruction,  &c.  2dly.  Proof  of  the  making  of  the  note,  or 
of  the  drawing  and  acceptance  of  the  bill.  8dly .  In  some  instances  proof  of 
the  performance  of  conditions  precedent  or  presentment.  4th]y.  In  some 
cases  of  the  identity  of  the  payee,  or  title  of  bearer. 

1st.  By  the  production  of  the  bill  or  note.  The  ordinary  proof  of  loss,  in 
order  to  warrant  the  introduction  of  parol  evidence  of  an  instrument,  is  in 


v. 


The  drawer  of  a  bill. 
fThe  drawer  of  a  bill. 
^'  ^An  indorser. 


(i)  202. 
(A)  214. 
(0  221. 
(m)  283. 
(n)  237. 
(o)  239. 
(p)  239. 
(q)  240. 
(r)  241. 
is)  242. 
(0  243. 
(tt)  245. 


(x)  249. 
iy)  250. 
(2)  250. 
(a)  252. 
{b)  253. 

(c)  254. 

(d)  257. 

(e)  261. 

(/)  Under  the  new  mles  the  general  issue 
cannot  be  pleaded,  and  of  coarse  no  part  of 
the  ordinary  proof  of  title  need  be  prored 
which  is  not  pnt  in  issae  by  some  traverse. 
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this  case  frequently  insufficient  (g),  the  instrument  being  of  a  negotiable 
nature,  such  proof  must  be  given,  where  it  is  not  produced,  by  evidence  of  its 
destruction  (A),  or  otherwise,  as  shows  that  the  defendant  cannot  afterwards 
be  compelled  to  pay  the  amount  again  to  a  bortd  fide  holder.  -In  the  absence 
of  such  proof  the  plaintiff  cannot  recover  on  the  special  count,  or  on  the 
money  counts,  or  upon  the  original  consideration  for  which  the  bill  or  note 
was  given,  even  although  he  has  tendered  to  the  defendant  a  bond  of  indem- 
nity, for  it  may  be  still  in  existence,  and  the  defendant  may  again  be  called 
upon  to  pay  it  (t).  But  where  a  bill  has  been  specially  indorsed  to  the  plaintiff, 
(and  for  the  same  reason,  where  it  is  made  payable  to  the  plaintiff  specially,) 
the  plaintiff  may  prove  that  it  has  been  stolen,  without  having  been  indorsed 
by  him,  and  recover  on  giving  parol  evidence  of  the  contents  (A). 

In  the  case  of  a  foreign  bill  drawn  in  sets,  both  the  sets  should  be  produced. 

2dly.  The  next  step  is  to  prove  the  making  of  the  note,  or  the  acceptance, 
(and  in  some  cases  the  drawing)  (/)  of  the  bill. — Where  the  instrument  has 
been  signed  by  the  defendant,  and  is  unattested,  the  usual  proof  is  by  evidence 
of  his  hand-writing,  or  by  evidence  of  his  acknowledgment  that  it  was  signed 
by  him  (m).  If  the  instrument  has  been  attested  by  a  subscribing  witness, 
that  witness  must  be  called  (n).  Where  the  declaration  alleges  that  the 
note  was  made,  or  bill  accepted  by  a  party,  his  proper  hand  being  thereunto 
subscribed,  it  has  been  said  that  proof  of  the  hand-writing  of  the  party  can- 
not be  dispensed  with,  and  that  a  precise  allegation  is  essential,  in  order 
that  the  party  may  be  prepared  to  show,  if  such  be  the  fact,  that  no  autho- 


Produc- 
tion. 


Foreign 
bill. 

Proof  of 
the  making 
and  ac- 
cepting. 


{g)  See  1  Eap.  C.  60.  2  B.  &  P.  03. 
1  Atk.  446.  Ld.  Raym.  731.  For  the 
usual  proof  to  warrant  the  introduction  of 
secondary  eyidence,  see  above.  Vol.  I.  Ind. 
tit.  Sbcondabt  Evidence. 

(A)  As  that  the  defendant  tore  his  own 
note  of  hand,  1  *Lord  Ray.  731. 

(t)  Pienon  v.  HtUchinson,  2  Camp.  21 1 ; 
6Esp.C.126;  SCamp.324;  4Tbant.  602. 
Bangeffield  v.  WiOfy,  4  Esp.  150.  Han- 
aard  y.  Robvnwn^  7  B.  &  C.  00.  Al- 
though the  bill  was  lost  after  it  became 
due.  lb.  Pootey.^mi^A,  Holt,  144.  The 
remedy  of  the  loser  of  the  note  is  in  equity 
(1  Ves.  341.  6  Yes.  812.  16  Yes.  430) ; 
and  in  general  the  holder  of  a  bill  cannot 
insist  on  payment  from  the  acceptor  without 
offering  to  deliyer  up  the  bill  ( Hantard  y. 
RoHruon,  7  B.  &  C.  00.  Champion  y. 
Terry,  7  Moore,  130.  Powell  y.  Roachy 
6  Esp.  C.  76) ;  and  cannot,  haying  lost  the 
bill,  though  after  it  has  become  due,  re- 
cover upon  it,  although  an  indemnity  has 
been  offered  {Ih.)  An  express  promise  to 
pay  the  contents  of  a  lost  bill,  without 
some  new  consideration,  is  yoid.  (  Davis  y . 
Doeidy  4  Taunt  602.)  An  indorser  in  blank 
cannot  recover,  even  where  the  bill  has 
been  lost  ailer  notice  of  trial  given,  al- 
though more  than  six  years  have  elapsed 
since  the  bill  became  due.  Poole  v.  Smith, 
Holfs  C.  144.  So  though  the  half  of  a 
bank-note  has  been  lost.  Mayor  y.  John" 
ton,  3  Camp.  324.  Where  the  defendant 
had  admitted  that  he  owed  money  on 
the  bill,  which  wss  in  his  own  possession, 
Abbott,  C.  J.,  held  that  it  was  evidence 


under  the  common  counts  without  notice  to 
produce  the  bill.  Fryer  v.  Browne,  R.  & 
M.  146. 

{K)  Long  and  others  y.  BaUlie,  Guild. 
Dec.  1806,  cor.  Ld.  EUenborough,  2  Camp. 
214,  (n.)  And  see  Smith  y.  Clarke,  Peake's 
C.225. 

(I)  The  acceptance  admits  the  hand -writ- 
ing of  the  drawer,  and  also  the  procuration, 
if  the  bill  be  drawn  by  procuration.  Port" 
house  y.  Parker,  1  Camp.  82.  Robinson  v. 
Yarrow,  7  Taunt.  466.  And  this  excludes  the 
acceptor  from  insisting  that  a  bill  purport- 
ing to  be  drawn  by  a  firm,  was  drawn  by  a 
single  person.  JBom  v.  Clive,  4  M.  &  S.  13. 
Or  that  the  drawer's  name  is  forged,  lb. ;  and 
Smith  y.  Chester,  1  T.  &  R.  666.  Or  that 
he  is  an  infant.  Taylor  v.  Croker,  4  Esp. 
C.  187;  and  see  ShiUtz  v.  Astly,  7  C.  & 
P.  90. 

(m)  See  tit.  Admissions.  In  an  action 
by  the  indorsee  against  the  acceptor,  the 
witness  negativing  the  hand-writing  to  be 
that  of  the  drawer,  held  that  some  proof 
of  the  hand-writing  ought  to  be  given,  not- 
withstanding the  defendant  had  acknow« 
ledged  it  to  be  his  acceptance.  Allport  v. 
3feeA,4C.  &P.  267. 

(n)  Sttpra,  Yol.  I.  Ind.  tit.  Attesting 
Witness.  A  note  for  less  than  6/.  if  not 
attested,  is  yoid  by  the  stat.  17  Geo.  3, 
c.  30,  8.  31.  If  the  note  appear  to  hayc 
been  attested,  the  attesting  witness  must  be 
called,  the  adversary  is  entitled  to  have 
any  writing  on  the  face  of  it  read.  Richards 
y.  Frankum,  0  C.  &  P.  221. 
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Proof  of        rity  or  procuration  has  been  given  (o).    Some  evidence  as  to  the  identity  of 
acceptance,   ^j^^  defendant  with  the  party  whose  hand-writing,  or  whose  authority  to 
sign  the  note,  is  proved^  is  also  necessary  (p). 

An  acceptance  (q)  of  a  bill  in  blank  without  the  name  of  a  payee  is  an 
authority  to  n  band  fide  holder  to  insert  a  name  (r). 

By  the  stat  1  &  2  Geo.  4,  c.  78,  s.  2,  no  acceptance  of  any  inland  bill  («) 
of  exchange  shall  be  sufficient  to  chaise  any  person,  unless  such  acceptance 
be  in  writing  on  such  bill,  or  if  there  be  more  than  one  part  of  such  bill,  on 
one  of  the  said  parts.  The  defendant,  by  the  act  of  acceptance  (t)  admits  the 
signature  of  the  drawer,  and  his  ability  to  draw  the  bill  (u) ;  but  where  the 
acceptance  is  made  without  sight  of  the  bill,  it  is  necessary  to  prove  the 
drawer's  handwriting  {x). 

An  allegation  that  a  bill  was  drawn  by  certain  persons  using  the  firm 
of  A.  &  Co,  is  satisfied  by  a  bill  drawn  by  A,  in  the  name  of  such  a  firm^ 
payable  to  our  order,  although  A,  has  no  partner  (y). 
Acceptance  If  the  action  be  against  severed  as  makers  or  acceptors,  the  hand- writing 
by  several,  of  each  must  be  proved  (z) ;  or  if  it  be  signed  by  one  only  in  the  name  of  the 
firm,  it  must  be  proved  that  they  were  partners  (a)  at  the  time  of  the 
acceptance. 


(o)  i>t^v.Tra«on,5E8p.  C.180.  But 
where  the  drawer's  name  had  been  indorsed 
by  the  wife,  Ld.  EUenborough  was  inclined 
to  think  that  snch  an  allegation  wonld  be 
satisfied  by  proof  that  the  name  had  been 
written  by  an  authorized  agent  {Helmtley 
V.  Loader t  2  Camp.  450) ;  and  where  the 
declaration  alleged  that  the  defendants 
made  a  note  in  their  own  hands,  &c.  and 
the  note  had  in  fact  been  subscribed  by  one 
In  the  name  of  the  firm,  Ld.  EUenborough 
refused  to  nonsuit  the  plaintiffs.  Jones  v. 
Mars,  2  Camp.  305.  Where  the  defendant's 
name  had  beien  signed  by  his  wife,  it  was 
held  that  it  was  not  sufficient  to  show  that 
she  had  managed  his  business  as  an  inn- 
keeper, and  applied  the  proceeds  in  dis- 
charge of  debts  incurred  in  the  business, 
and  Uiat  three  months  afterwards  she  had 
signed  other  notes,  the  amount  of  which 
was  paid  to  his  creditors.  Ooldstone  v. 
Tovey,  6  Bing.  N.  C.  98. 

(  p)  Middleton  v.  San^ford,  4  Camp.  34; 
B.  N.  P.  171 .  See  Nelson  v.  WhUtal,  1  B. 
&  A.  19. 

(g)  Vide  supra,  141.  In  an  action 
against  the  acceptor  of  a  bill  for  46  L,  with 
the  common  counts ;  plea,  that  the  defendant 
accepted  a  bill  drawn  on  him  for  60  Z.  in 
satisfaction  of  the  plaintiff's  demand;  held 
not  sustained  by  evidence  that  the  defendant 
transmitted  to  the  plaintiff  a  blank  accept- 
ance, with  602.  in  the  margin,  but  which 
when  produced  had  been  altered  to  462. 
Baher  v.  Jubber,  1  8c.  N.  8.  26;  and  6 
Dowl.  (p.  c.)  538. 

(r)  Crvehley  v.  Clarence.  2  M.  &  8.  90. 
Attwood  V.  Griffln,  1  Ry.  &  M.  425. 

(s)  In  the  case  of  foreign  bills  a  collateral 
acceptance  is  still  sufficient. 

{t)  Sir,  442. 668.  946.  Taylor  v.  Croker, 
4  £sp.  C.  187.  Robinson  v.  Yarrow,  7 
Taunt.  445;  1  Moore,  150;  Burr.  1354; 


Chitty,  O.  B.  286;  1  T.  R.  666.  But 
where  the  bill  is  payable  to  the  drawer's 
order,  proof  of  acceptance  is  no  evidence 
of  indorsement  by  the  drawer  (Peake's  C. 
20).  The  acceptor  is  concluded  by  his 
acceptance  as  to  the  hand  writing  c^  the 
drawer,  although  the  bill  be  forged.  Smith 
V.  Chester,  1  T.  R.  664. 

(u)  Consequently  it  is  no  defence  on  the 
part  of  the  acceptor  to  show  that  the  bill 
was  drawn  by  an  infant  (Taylor  v.  Croker, 
4  Esp.  C.  187) ;  or  that  the  bill  is  forged 
(6  Taunt  83;  4  M.  &;  8.  15;  Leach  v. 
Buehanan,  4  Esp.  C.  226);  or  by  one 
without  the  authority  of  his  supposed 
principal  (Porthouse  v.  Parher,  1  Camp. 
C.  82) ;  or  by  a  single  person,  when  it  puiw 
ports  to  have  been  drawn  by  several  persons 
composing  a  firm  {Beus  v.  Clive,  4  M.  ft  8. 
13).  8o  if  the  party  acknowledge  the 
acceptance  to  be  in  his  hand-writinff  he 
cannot  afterwards  set  up  a  forgery  of  the 
bill  as  a  defence.  Leadi  v.  Buchanan,  4 
£sp.  C.  226. 

(x)  Peake's  L.  E.  220;  Bayley,  O.  B. 
219.  It  seems  that  the  word  accepted 
written  on  the  bill  is  sufficient  without  the 
acceptor's  signature.  JDufaur  v.  Oxenden, 
1 M.  &  R.  90.  And  an  acceptance  in  blank, 
the  bUl  being  afterwards  drawn  in  pni^ 
snance  of  the  acceptor's  authority,  is  suffi- 
cient. Leslie  v.  Hayings,  1  M.  &  R. 
119. 

(y).  Bass  V.  Clive,  4  M.  &  8.  13. 

(z)  Peake,  18;  Chitty,  627,  9th  edit 
Orayy,  Palmers,  1  Esp.  C.  135;  B.  N.  P. 
279. 

(a)  Every  partner  has  an  fanplied  autho- 
rity to  bind  his  co-partners  by  the  drawing, 
accepting,  and  indorshig  of  bills  for  com- 
mercial purposes  (7  T.  R.  210;  10  East, 
264;  13  East,  175).  Hence  an  aeceptanee 
by  one  partner  in  the  name  of  the  firm,  is 
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The  implied  eutliority  of  one  to  draw  or  accept  a  bill  in  the  name  of  the    Acceptance 
firm,  may  be  rebutted  by  proof  of  fraud,  or  of  notice  to  the  party,  that  the   by  several. 
other  partners  wonld  not  be  responsible  for  bills  so  drawn  or  accepted  (6). 

Where  the  action  is  against  A,  and  B,  as  acceptors  of  a  bill,  and  A,  suffers 
judgment  by  default,  the  signature  of  A,  must  be  proved  as  well  as  that 
of  B.  (c). 

An  admission  by  one  defendant  that  he  accepted  the  bill  will  not  be 
evidence  against  the  co-defendants,  without  preyious  proof  that  they  were 
partners  at  the  time  (d),  and  then  his  admission  of  the  acceptance  in  the 
name  of  the  firm  will  be  evidence  against  all,  even  although  the  partnership 
was  dissolved  previous  to  making  the  admission* 

Where  all  the  partners  except  the  defendant  have  been  outlawed,  it  is 
still  necessary  to  prove  a  joint  acceptance  by  all;  but  in  such  a  case  Lord 
EUenborough  held,  that  a  letter  written  by  that  defendant,  in  which  he 
admitted  the  partnership,  was  evidence  of  the  fact ;  for  in  an  action  by  him 
against  the  rest  for  contribution,  the  record  in  the  present  action  would  not 
be  evidence  against  the  rest  to  prove  the  partnership,  and  it  would  be 
necessary  to  prove  the  fact  aliunde  (e). 

The  provisions  of  the  bank-act  do  not  apply  to  a  note  issued  by  a  mere 
commercial  firm,  though  consisting  of  more  than  six  members  (/*). 


primA  faeie  evidence  of  the  assent  of  all 
(13  East,  175.  Pinkney  v.  Hall,  1  Salk. 
126).  But  this  presumption,  arising  from 
the  relative  situation  of  the  parties  (see 
tit.  Admissions),  is  liable  to  be  rebnt- 
ted,  by  proof  that  the  party  insisting  npon 
the  usual  presumption,  knew  that  the  part- 
ner had  no  authority,  as  by  proof  of  express 
notice  to  that  effect.  Where  one  partner 
gave  express  notice  that  he  would  not  be 
responsible  for  bills  signed  in  the  name  of 
the  firm,  it  was  held  that  he  was  not  bound 
by  a  security  g^ven  to  the  party  to  whom 
such  notice  was  given,  although  the  latter 
advanced  money  upon  it  for  the  payment 
of  partnership  debts,  and  although  part 
was  BO  applied  {Lord  ChUhoay  v.  Matthew, 
10  East,  S64) ;  or  by  proof  of  covin  be- 
tween the  partner  who  signs  the  bill  or 
note,  and  the  party  who  takes  it  (Ridley 
V.  Taylor,  13  East,  175).  To  prove  fraud, 
it  is  not,  it  seems,  sufficient  to  show  that 
the  holder  took  the  bill  in  payment  of  the 
separate  debt  of  the  partner  (Ibid.)  See 
OckUng  v.  Davii,  8  Gl.  &  J.  218;  Bx 
parte  Hutbandt,  2  Gl.  &  J.  4.  But  the 
giving  a  bill  in  payment  of  the  debt  of  two 
partners,  contracted  previously  to  their 
partnership  with  a  third,  has  been  held  to 
be  fraudulent  as  against  the  third  (Shirr^ 
V.  Wilket,  1  East,  48.  See  Stoann  v.  Steele, 
7  Bast,  210 ;  Bx  parte  Bonbonus,  8  Ves. 
Jun.  642;  Williams  v.  Thomas,  6  Esp.  C. 
18;  16  Yes.  286;  16  Bast,  10;  Pinkney 
V.  HaU,  Salk.  126;  1  Camp.  108.  384. 
403).  Where  a  partner  accepted  a  bill  in 
the  name  of  the  firm,  but  not  in  a  partner- 
ship transaction,  it  was  held  at  Nisi  Prius 
that  an  indorsee  could  not  recover  on  that 
acceptance  against  a  dormant  partner 
whose  name  did  not  appear,  who  was  not 
known  to  be  a  partner,  or  where  the  bill 


was  not  taken  onhiscredit(X2oy<iv.  Ashley, 
2  C.  &  P.  138).  In  the  case  of  a  bUl  drawn 
on  several  partners,  an  acceptance  by  one 
need  not  be  in  the  name  of  the  firm  (Ibid,) ; 
but  a  promissory  note  drawn  by  one  of 
several  partners  in  his  own  name  cannot  be 
declared  on  as  drawn  by  tlie  firm,  although 
given  for  a  debt  due  to  the  partnership. 
S\ffJdn  V.  Walker  and  another,  2  Camp, 
308. 

(b)  See  the  preceding  note.  See  also 
Wells  V.  Masterman,  2  Esp.  C.  731.  Bx 
parte  Ayrer,  2  Cox,  312.  It  lies  on  a  sepa- 
rate creditor,  who  takes  a  partnership  secu- 
rity for  payment  of  his  separate  debt,  if  it 
be  so  taken,  and  there  is  nothing  more  in 
the  case,  to  prove  that  it  was  griven  with  the 
consent  of  the  other  partners.  Per  Master  of 
Rolls,  in  FranklandY.  M'OtKrty,  1  Knapp, 
301.  One  partner  having  become  bankrupt, 
a  solvent  partner  may  still  bind  the  firm  by 
accepting  a  bill  for  a  debt  previously  due 
to  the  firm,  such  bill  being  in  the  hands  of 
a  bonAfide  indorsee.  Bx  parte  Robinson, 
1  Mont.  &  Ayr.  18.  See  Wadbridge  v. 
Svsann,  4  B.  &  Ad.  633.  A  member  or 
director  of  a  joint  stock  company  has  no 
implied  authority  to  accept  bills  on  the 
part  of  the  directors.  See  tit  Partners, 
and  Branmh  v.  Roberts,  3  Bing.  N.  C. 
072;  Bx  parte  Bllis,  Mont.  kB.  2410, 

(c)  Bay.  O.  B.  227  ;  1  Esp.  C.  136. 

(d)  Gray  v.  Palmer,  1  Esp.  C.  136. 
Wood  V.  Braddick,  1  Taunt.  104. 

(e)  Songster  v.  Mazzaredo  and  others, 
1  Starkie's  C.  161. 

(/)  Wigcm  v.  Fowler  and  others,  1 
Starkie's  C.  460,  and  afterwards  by  the 
Court  of  K.  B.  But  a  corporation  not 
established  for  trading  purposes  cannot 
accept  bills  of  exchange  payable  at  a  less 
period  than  six  months  from  the  date 
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by  an 
agent. 


Time  of 


Proof  of  Where  the  acceptance  is  by  means  of  an  agent,  the  authority  of  the  agent 

accep  ce  j^^^g^  ^^  proved  (g).  A  letter  of  attorney  from  A,  as  executor,  enabling  B* 
to  transact  the  executorship  affairs,  gives  him  an  authority  to  accept  bills 
of  exchange  drawn  by  a  creditor  relating  to  a  debt  due  from  the  testator, 
so  as  to  make  A.  personally  liable  (A).  The  agent  who  accepted  the  bill  by 
the  authority  of  another,  is  a  competent  witness  to  prove  his  authority  (i). 
If  the  authority  was  in  writing,  the  instrument  must  be  produced  and 
proved  (k). 

Proof  of  an  acceptance  after  the  bill  became  due  is  sufficient  (/)•    Where 
acceptance.   ^^^  executor  declares  upon  promises  to  the  testator,   he  must  prove  an 

acceptance  in  the  lifetime  of  the  testator. 
Proof  of  ^  collateral  acceptance  (m)  may  be  proved  either  in  writing  (n),  or  by 

acceptance  ^^^^^^^^e  of  an  oral  assent  (o)  ;  and  it  is  not  necessary  that  the  holder  should 
be  privy  to  such  parol  acceptance  (/>).  What  amounts  to  proof  of  an 
acceptance  is  a  question  of  law,  and  not  of  fact  (q).  If  the  acceptance  be 
by  parol,  the  witness  must  be  produced  who  heard  the  defendant  accept 
the  bill ;  and  if  it  be  in  writing,  it  must  be  produced  and  proved ;  and  if 
attested,  must  be  proved  by  the  attesting  witness.  In  general,  a  promise 
to  accept  an  existing  bill,  if  made  upon  an  eiecuted  consideration,  or  if  it 
influence  any  person  to  take  or  retain  the  bill,  is  a  complete  acceptance  as 
to  the  person  to  whom  the  promise  is  made  in  the  one  case,  and  the  person 
influenced  on  the  other  (r),  and  all  the  subsequent  parties  in  each  («). 

Where  the  acceptance  is  by  a  letter  collateral  to  the  bill,  the  letter  must 
be  produced,  and  the  hand-writing  proved  ;  and  evidence  is  also  requisite 
to  identify  the  bill  in  question  with  that  mentioned  in  the  letter. 

An  assurance  by  a  collateral  letter  that  the  bill  shall  meet  with  due  honour. 


(JBroughton  v.  Manchester  Watenoorks 
Company,  3  B.  &  A.  1 .  It  was  there  observed 
that  in  Wigan  v.  Fowler  it  did  not  appear 
on  the  fkce  of  the  bill  to  be  accepted  by 
more  tiian  six  persons.  And  mnble,  a 
corporate  body  not  CBtablished  for  trading 
purposes  cannot  without  express  authority 
bind  itself  but  by  deed  (IbicL) ;  and  see 
Slarke  v.  Tfie  Highgaie  Archway  Com" 
pany,  5  Taunt.  792. 

(g)  1  Esp.  C.90,  Chitty,O.B.28.  As  to 
proof  of  agent's  authority,  see  tit.  Agbnt. 
A  secretary  to  a  joint  stock  company  has 
no  implied  authority  to  accept  bills. 
Neale  v.  Turton,  4  Bing.  149.  Where 
the  declaration  on  a  bill  alleged  it  to  have 
been  drawn  by  one  Hannah  P.  on,  and 
accepted  by  the  defendant,  and  afterwards 
indorsed  by  the  said  H.  P.  to  the  plain- 
ti£f8,  the  bill  appeared  to  be  indorsed  *'  for 
H.  P.,"  in  the  hand-writing  of  one  J.  P. 
and  a  witness  stated  that  his  employers  had 
dealings  with  a  Mrs.  P.  and  that  he  liad 
seen  bills  drawn  and  indorsed  in  the  same 
form  and  hand-writing,  which  had  been  paid, 
and  held  that  upon  a  question  of  authority, 
the  statements  of  the  witnesses  were  ad- 
missible, witliout  the  production  of  such 
bills ;  and  the  Court  after  a  verdict  for  the 
plaintiff,  upon  an  affidavit  that  the  real 
name  was  Hannah,  and  that  the  bill  was 
drawn  and  indorsed  by  her  son  J,  P.,  by 


her  authority,  refused  a  new  trial.  Jones 
V.  Turner,  4  C.  &  P  204. 

(h)  2  H.  B.  218.  But  see  6  T.  IL 
691. 

(t)  Supra,  41. 

(k)  Ibid. 

(0  5  East,  614. 

(m)  No  such  acceptance  of  an  inland 
bill  subsequent  to  the  first  of  August  1821 
is  valid.  See  the  stat.  1  5c  2  G.  4,  c.  78, 
s.  2,  supra,  204. 

(n)  1  T.  R.  182.  186.  PUlans  v.  Van 
Mierqp,3Bmr,l6eQ. 

(o)  Lumley  v.  Palmer,  2  Str.  1000.  C. 
T.  Ilardw.  74. 

(p)  Powell  V.  Monnier,  I  Atk.  611. 
Wynne  v.  Raikes,  5  East,  614.  Fairlee 
v.  Herring,  3  Bing.  626. 

iq)  1  T.  R.  182. 186.  But  see  Reet  v. 
Warwick,  2  StarUe's  C.  411.  B.  under- 
takes to  guarantee  A.'b  debt,  and  draws  a 
bill  on  A,,  which  A.  accepts;  B,  also 
writes  an  acceptance.  B,  is  not  liable  as 
an  acceptor ;  it  is  a  collateral  undertaking 
for  Uie  debt  of  ^.,  which  roust  be  specially 
declared  on.  2  Camp.  447 ;  Beawes,  L.  M. 
422. 

(r)  Milne  v.  Prest,  4  Camp.  393. 

(s)  Bayley  on  Bills,  78.  6  East,  614. 
Pierson  v.  Dunlop,  Cowp.  671.  Mason 
V.  Hunt,  Doug.  284.  Clarke  v.  Cock,  4 
East,  76. 


PAYEE  V.  ACCEPTOR  :— ACCEPT AKCE. 


207 


»  an  acceptance  (l) ;  and  so  is  an  assurance  of  the  drawee,  by  letter,  that  Collateral 
the  bill  shaU  be  duly  honoured  (ti).  So  a  letter  by  the  drawee,  stating  that  acceptance, 
the  holder  might  rest  satisfied  as  to  payment,  written  after  the  bill  was 
drawn,  is  an  acceptance  {x).  But  a  promise  to  accept  a  non-existing  bill  is 
no  acceptance  (y).  An  indorsee  may  avail  himself  of  that  as  an  acceptance 
of  which  the  drawer  could  not  avail  himself;  as,  where  A,  to  give  credit  to 
B,  made  an  absolute  promise  to  accept  his  bill,  and  B.  showed  the  letter 
upon  the  Exchange  (z). 

Where  the  plaintiff,  being  unable  to  prove  the  acceptance  of  the  defen- 
dant upon  the  bill,  proved,  that  when  the  bill  was  taken  to  the  defendant's 
house  for  acceptance,  a  clerk  in  the  defendant's  banking-house  answered  that 
the  bill  would  be  taken  up  when  due,  (the  defendant  not  being  at  home,)  it 
was  held  that  the  proof  was  insufficient,  without  showing  that  the  answer 
was  given  by  the  drawee,  or  his  authority  {a), 

A  direction  on  the  bill  to  another  to  pay  the  sum  out  of  a  particular  fund 
is  an  acceptance  (b).  So  any  words  written  upon  the  bill  which  do  not 
negative  its  request,  as  "accepted "(c),  "presented,"  "seen,"  or  the  day  of 
the  month,  are  primA  facie  a  complete  acceptance.  Even  a  refusal  to  accept 
written  on  a  bill,  will  amount  to  an  acceptance,  if  it  be  shown  to  have  been 
done  with  intent  to  deceive  the  party  who  presented  it,  and  to  delude  him 
into  the  belief  that  the  bill  had  been  accepted  (d). 

Where  the  drawee  said  on  presentment  of  the  bill,  "  there  is  your  bill, 
take  it,  it  is  all  right,"  it  was  held  to  be  no  acceptance  (e). 

Where  the  drawee  stated  in  his  letter,  "  your  bill  shall  have  attention," 
the  court  held  that  the  phrase  was  too  ambiguous  to  amount  to  an  accept- 
ance, in  the  absence  of  evidence  to  show  that  in  mercantile  acceptation  the 
phrase  amounted  to  an  unequivocal  acceptance  (/*). 

Where  there  is  no  direct  evidence  of  acceptance,  presumptive  evidence  Presnmp- 
may  be  resorted  to  in  proof  of  the  fact ;  for  this  purpose,  the  conduct  of  the  *[^®  ®^^" 
parties,  especially  if  it  be  explained  by  mercantile  usage  and  understanding,  acceptance, 
is  frequently  very  important.    The  fact  that  a  bill  sent  to  the  drawee  for 
acceptance  has  been  detained  by  him,  may  be  evidence  of  an  acceptance  ; 
but  according  to  the  usual  course  of  commercial  dealings,  the  mere  neglect 
and  silence  of  the  drawee,  or  even  a  refusal  to  return  the  bill,  or  its  actual 
destruction,  does  not  necessarily  make  the  drawee  liable  as  acceptor  (^). 


(0  Clarlte  v.  Cock^  4  East,  57.  So,  this 
I  accept,  and  you  may  call  for  it  when  you 
like.  Canissa  v.  Lajios,  2  Knapp,  276. 
The  drawer  of  foreign  bills  being  arrested, 
said  he  would  have  accepted  them  when 
presented,  but  he  had  not  the  funds  from 
France;  that  when  he  got  the  funds  he 
would  have  paid  them,  but  for  some  ex- 
pression of  the  indorsee,  adding,  that  he 
told  the  clerk  of  the  indorsee,  that  when 
he  got  the  funds  from  France  the  bills 
ihonld  be  paid.  It  was  held,  that  this 
was  a  good  conditional  acceptance,  on 
which  the  defendant  having  got  funds  from 
France  was  liable.  Mendizahel  v.  MaC' 
hado,  6  C.  &  P.  218.    3  M.  &  S.  831. 

(u)  Powell  V.  MonnicTf  1  Atk.  611 ; 
5  East,  520. 

{x)  Wilkinson  v.  Luitoidge,  Str.  648. 
See  also  W^fnne  v.  Raikes,  5  East,  514 ; 
Clarke  v.  Cock,  4  East,  57. 


(y)  Johnson  v.  Collins,  1  East,  08. 

(z)  Per  Ld.  M  ansfield,  in  Mason  v.  Hunt, 
Dougl.  284.  Cowp.  571.  Le  Blanc,  J.  lu 
Johnson  v.  Collins 1 1  East,  105.  Clarke  v. 
Cock,  4  East,  70.  But  see  MUne  v.  Prest, 
4  Camp.  303. 

(a)  Sayer  v.  Kitchen,  1  Esp.  C.  200. 

(h)  Moor  V.  Withy,  B.  N.  P.  270. 

(c)  See  Pillans  v.  Van  Mierop,  3  Burr. 
1603;  Mason  v.  Hunt,  Powell  v.  Monnier, 

1  Atk.  611 ;  5  East,  220;  Pierson  v.  Dun- 
lop,  Cowp.  571. 

(rf)  Bayley  O.  B.  78.  Ann.  75.  But  it 
is  no  acceptance  if  the  drawee  apprize  the 
party  at  tlic  time  that  what  he  had  written 
was  no  acceptance. 

(e)  Per  Ld.  Kenyon,  1  Esp.  C.  17. 

(/)  Rees  V.  Wanoick,  2  B.  &  A.  113. 

(g)  See  the  case  of   Jeune  v.  Ward, 

2  Starkie's  C.  326;  1  Camp.  435;  Bayley 
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The  acceptance  of  a  bill  of  exchange  imports  a  contract,  which  requires 
the  auent  of  the  party ;  and  acts  of  detention,  disfiguring,  cancellation,  or 
even  destruction,  do  not  necessarily  and  conclusively  proTe  such  assent,  but 
are  capable  of  explanation,  by  evidence  of  the  usual  course  of  dealing  (k), 
and  the  conduct  of  the  parties. 
Proof  of  Evidence  is  admissible  to  show  that  a  bill  with  a  cancelled  acceptance 

acceptance    upon  it  has  been  accepted  by  mistake  (»).    So  proof  may  be  given  that  a 
^  cheque  has  been  cancelled  by  mistake,  and  it  may  be  returned  unpaid  (k). 

By  the  custom  of  London,  the  drawee  of  a  cheque  coming  through  ano- 
ther banking-house,  may  retain  it  till  five  in  the  afternoon  (Q ;  but  if  a 
cheque  be  cancelled  by  mistake,  it  may  be  returned  unpaid  (m). 

Where  the  defendant's  notice  to  produce,  in  an  action  on  the  bill,  de- 
scribed the  bill  as  accepted  by  the  defendant,  it  was  held  that  proof  of  the 
attorney's  hand-writing  to  the  notice  was  sufficient  primd  facie  evidence  of 
acceptance  (n). 
3dly.  The  performance  of  conditions  precedent : — 
Conditiooal      Whether  an  acceptance  be  absolute  or  conditional  is  a  question  of  law  (o). 
acceptance.  Where  it  is  conditional,  the  plaintiff  must  allege  that  the  condition  has  been 
performed ;  as,  where  the  condition  is  that  a  house  shall  be  given  up  to 
the  acceptor  on  a  day  specified  (^);  or  if  the  condition  has  not  been  x>er- 
formed,  a  legal  excuse  must  be  averred  (q)  and  proved  accordingly ;  and 


O.  B.  81 ;  Mason  y.  Bofff,  2  B.  &  A.  26. 
One  who  without  authority  accepts  a  bUl 
as  by  procuration,  is  guilty  of  a  fraud  in 
law.  PolhUl  y.  Walter,  3  B.  &  Ad.  114 ; 
bat  is  not  liable  as  acceptor. 

(h)  Mason  v.  Batff,  2  B.  ^  A.  26. 
Where  the  usage  was  to  return  the  bills 
accepted,  provided  the  goods  had  been  de- 
liyerad  and  the  carrier's  receipt  sent,  and 
the  parties  had  made  a  second  application 
to  have  the  bill  accepted  which  they  had 
before  sent,  and  an  answer  was  returned 
that  the  invoice  had  not  been  received,  but 
was  expected  shortly,  the  Court  held  that 
they  could  not  afterwards  treat  the  deten- 
tion of  the  bill  as  an  acceptance.  Where 
a  bill  was  drawn  on  the  deiSendant,  an  exe- 
cutor, by  a  minor,  to  whom  a  legacy  was 
to  be  paid  by  the  defendant  in  a  few  days, 
and  the  bill  being  left  at  the  executor's  fbr 
acceptance,  he  detained  it  for  a  considerable 
time,  and  afterwards,  destroyed  it.  Lord 
Ellenborough  ruled  that  the  detention  and 
destruction  of  the  bill  amounted  to  an  ac- 
ceptance; but  the  Court  of  K.  B.  (Ld. 
EllenboToagh  distent,)  afterwards,  on  a 
motion  to  set  aside  the  verdict,  held,  that 
inasmuch  as  it  appeared  from  the  plain- 
tiff's conduct  that  he  did  nSt  rely  upon  the 
detention  of  the  bill  as  an  acceptance,  but 
had  used  other  means  to  intercept  the 
money,  the  defendant  could  not  be  con- 
sidered to  be  liable  as  an  acceptor.  Jeune 
y.  Ward,  2  Starkie's  C.  326 ;  1  B.  &.  A. 
653.  Where  the  writing  on  the  bill  re- 
turned by  the  drawee  is  illegible,  it  has 
been  doubted  whether  it  should  be  de- 
clared on  as  an  accepted  or  defaced  bill. 
Bayley  O.  B.  88, 89.  Trimmer  y.  Oddie, 
Ibid.  Paton  v.  Winter,  1  Taunt.  420.  And 


Bee!nk0m/(my.2>iei^4£8p.27O;  Marius, 
29,30;  JBentinckT.J)orrien,6BABt,lQ9; 
Harvey  v.  Martin,  I  Camp.  425,  n. 

(t)  Bentinck  v.  Borrien,  6  East,  199, 
semble.  And  see  Bayley  O.  B.  88,  89; 
Jeune  v.  Ward,  2  Starkie's  C.  326 ;  Paton 
V.  Winter,  1  Taunt  420,  3;  Baper  v. 
Birkbeck,  15  East,  17;  Fernandez  v. 
Olffnn,  1  Camp.  426,  n.  contra, ;  Thorn" 
ton  v.  Bick,  4  Esp.  C.  270;  Tiimmer  v. 
Oddie,  Bayley  O.  B.  88.  In  Cox  v.  Troy, 
5  B.  &  A.  474,  the  Court  held  that  a 
drawer  might  erase  his  acceptance  previous 
to  any  communication  of  his  acceptance  of 
tiiebill. 

(A)  Fernofwfezy.G/yfisi,!  Camp.  426,0. 

(0  1  Camp.  426,  n. ;  Str.  415,  416.  550. 

(m)  1  Camp.  425;  Bayley,  O.  B.  81,  n. 

(fi)  Holt  v.  Squire,  1  By.  k,  H.  282. 

(o)  Sproat  y.  Matthews,  1  T.  R.  182. 
Where  A,,  the  Joint  consignee  of  goods  in 
London,  on  being  applied  to  aceept  a  bill 
for  the  amount,  refused  to  accept,  because 
he  did  not  know  whether  the  ship  would 
arrive  at  London  or  Bristol ;  on  which  B., 
the  holder,  agreed  to  leave  it,  reserving  the 
liberty  of  protesting  fo  case  A,  did  not  ac- 
eept; and  on  a  second  application  A,  said 
he  would  accept  the  bill  even  if  the  ship 
were  lost;  held,  that  this  was  a  conditional 
acceptance,  depending  on  two  events,  the 
ship's  arrival  in  London,  or  bdng  lost ;  and 
that  B.  having  the  liberty  of  refosing  snch 
conditional  acceptance,  could  not  after- 
wards note  the  bill  for  noI^•ecceptance. 

(p)  See  Swan  v.  Cox,  I  Marsh,  176. 

(q)  Zeeson  v.  Piqott,  Bayley,  O.  B.  187, 
Bowet  V.  Howe,  6  Taunt  30. 
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matter  of  excuse  cannot  be  proved  under  an  allegatibn  of  presentment  (r),  Conditional 
or  that  the  event  has  happened  upon  which  it  is  to  become  absolute  (*).  acceptance. 

The  payee  or  other  holder  of  a  bill  may  consider  a  qualified  acceptance 
as  a  nullity,  and  cause  the  bill  to  be  noted ;  but  if  he  note  for  non-accept- 
ance he  is  precluded  from  afterwards  insisting  upon  the  transaction  as  an 
acceptance  (/)• 

Where  the  purchaser  of  goods  requested  A.  to  accept  a  bill  drawn  in  favour 
of  the  seller,  and  to  draw  on  B.  for  the  ampunt,  and  A.  accordingly  drew 
upon  B,  for  the  amount,  and  B,  refused  to  accept  the  bill,  it  was  held  that 
the  drawing  the  bill  by  A,  upon  B.  did  not  amount  to  an  acceptance  by  A. 
of  the  former  bill,  since  he  did  not  mean  to  make  himself  liable  unless  the 
bill  he  drew  was  accepted  and  paid  (u). 

The  date  written  above  the  acceptor's  signature  upon  a  bill  payable  after 
sight  is  primd/acie  evidence  of  the  time  of  acceptance,  although  the  date  be 
in  a  different  hand-writing ;  for  it  is  usual  for  a  clerk  to  write  upon  the  bill 
the  word  **  accepted,"  and  the  date,  *and  for  the  drawee  to  write  his  name 
under  the  date  (v). 

In  the  case  of  Rowe  v.  Young,  in  the  House  of  Lords,  where  a  bill  of 
exchange  was  specially  accepted,  payable  at  a  particular  place,  proof  of 
presentment  there  was  held  to  be  essential,  though  no  place  of  payment  was 
mentioned  in  the  body  of  the  bill  (10). 

But  by  the  stat.  1  &  2  Geo.  4,  c.  78,  from  and  after  the  1st  day  of  August 
1821,  if  a  person  shall  accept  a  bill  (x)  payable  at  the  house  of  a  banker,  or 
other  place,  without  further  expression  in  his  acceptance,  it  shall  be  taken 
to  be  a  general  acceptance;  but  if  the  acceptor  shall  in  his  acceptance 
(which  by  sec.  2  must  be  in  writing  on  the  back  of  the  bill)  express  that  he 
accepts  it  at  a  banker's  house  or  other  place  only,  and  not  otherwise  or 
elsewhere,  such  acceptance  shall  be  taken  to  be  a  qualified  acceptance  of 
such  bill,  and  the  acceptor  shall  not  be  liable  to  pay  the  said  bill,  except  in 
default  of  payment,  when  such  payment  shall  have  been  first  duly  demanded 
at  such  banker's  house  or  other  place. 

Under  this  statute,  where  a  bill  was  accepted  payable  at  a  banker's,  with- 
out exclusive  words,  the  acceptor  was  not  discharged  by  the  omission  to 
present  it  there,  though  the  banker  failed  in  the  meantime  (^) ;  and  it  has 
been  held,  subsequently  to  the  above  statute,  that  though  a  place  of  pay- 
ment be  mentioned  in  the  body  of  a  bill  of  exchange,  as  where  the  bill  is 
drawn  payable  to  the  drawer's  order  in  London,  no  proof  of  presentment 
is  necessary  (z). 

If  a  promissory  note  be  made  payable  at  a  particular  place,  presentment 
there  is  still  necessary  (a). 

(r)  Ibid.  (to)  2  B.  &  B.  165. 

(*)  Bayley,  O.  B.  44,  n.  c.  Sproat  v.  (*)  ^  bill  drawn  in  Ireland  upon  a  person 

Matthewt,  1  T.  B.  182.    Mamm  v.  Hunt,  *?  Enrfand  is  not  an  inland  bill,  and  may 

Doug.  299.    Smith  v.  Abbott,  Str.  1162.  therefore  be  accepted  without  writing  on 

Jtilian  V.  Shobrooke,  2  Wilson,  9.  Pieraon  *^^^  "11,  notwithstanding  the  above  sta- 

v.I>iml0p,Cowp.571.  Where  the  drawee  *"*«.  Rat  that  section,  as  well  as  9  Geo.  4, 

of  a  bill  on  account  of  a  caigo  consigned  «•  **>  «•  ®>  appHes  to  bills  drawn  in  Ireland 

to  him,  says  it  will  not  be  accepted  till  the  "PO"  persons  there.    Mahoney  v.  Aahlin, 

ship  with  the  wheat  arrives;  upon  ar*  2B.&Ad.  478. 

rival,  it  is  an  absolute  acceptance.    MUm  (y)  ?»«»«•  y  Hoyden,  4  B.  &  C.  1 . 

?.  Prut,  4  Camp.  898.  W  ^^^y^^l',  ^»»f » 6  B.  &  C  631.  Selhtj 

(0  i^enfinc*  V.  2>orri«,,  e  East,  199,  JV?t^' L®^*    "'     Oibb  v,  Mather, 


200. 


(a)  SanderBon  y.  Judge,  2  H.  B.  609. 
imtei 

ton  \ 

VOL.  II,  P 


(«)  Smith  V.  Niaten,  1  T.  a  289.  Jamieson  v.  Bowes,  14  East,oOO,  (a).  Dtdk- 

(v)  Olottop  Y,  Jacob,  4  Camp.  227.  enaon  ▼.  Bowet,  16  East,  110.  Previous  to 


Identity  of 
payee. 
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If  a  note  be  made  payable  at  a  particular  house,  a  demand  there  Ib  « 
demand  upon  the  maker  (a). 

4thly.  Where  a  bill  it  drawn  with  the  payee's  name  in  blanks  and  the 
plaintiff  inserts  his  own  name  as  payee,  he  must  adduea  evidenee  to  show 
that  he  was  intended  as  the  payee  (6). 

If  a  note  be  payable  to  A,  in  trust  for  JB.,  A.  is  the  legal  owner,  and  may 
sue  upon  the  bill  (e). 

Where  a  note  or  bill  is  payable  to  the  heecrer,  or  where  it  has  been  indorsed 
in  blank,  the  mere  possession  of  the  bill  or  note  is  prhnd/ade  eridence  of 
the  property  in  it  (d). 

Proof  of  a  promissory  note  payable  to  A,  B.^  generally,  is  primd/ixcie 
evidence  of  a  promise  to  A,  B,  the  father,  and  not  to  A,  B,  the  son,  their 
names  being  the  same;  but  A,B.  the  son,  although  described  in  the  declara* 


the  d^ision  in  Bcwe  y.  Youngs  S  B.  5c  B. 
105,  in  the  House  of  Lords,  where  no  place 
of  payment  was  specified  on  a  bill  of  ex- 
^aage,  a  Sfttcial  aeeeptanee  of  the  bill, 
BiakUig  it  payable  at  a  particular  place, 
was  regarded  by  the  Court  of  K.  B.  as  a 
mere  memoranduBi  kiaerteil  for  tbc  parpose 
of  apprizing  the  holder  where  he  might 
apply  for  his  money,  and  not  as  a  condition 
restricting  the  general  liability  of  the  ac- 
ceptor. FtntanY,OouMdryjl3EMBif4JBO; 
%  Camp.  066L  J^fon  m.  Suidiu^,  1  Camp. 
423.  But  the  contrary  had  been  decided 
in  the  Common  Pleas,  Ambrote  y.  ffop- 
woodf  2Tami  1 01 ,  aad  CaMtighan  y.  AyUti, 
2  Camp.  B.  649 ;  wbeie  it  was  held,  that  in 
case  of  a  special  acceptance,  a  presentment 
at  the  particular  place  was  necessary.  See 
J?i#aRy.J5U«t,  Bay.O.  B.98.  8eealM» 
SoMiUntm  y.  Jtaocfi  14  Bast,  fiOO;  Bay. 
O.  B.  96 ;  Sanderton  r.  Judge,  2  H.  B.  509. 
In  Oammon  y.  SehmoU,  5  Taunt.  344; 
1  Marsh.  M^  II  was  held,  that  if  a  diawee 
accept  a  bill  payable  at  a  partUmlar  plao^ 
the  holder  is  not  bound  to  receiye  it,  bat 
may  resort  to  the  drawee,  as  in  case  of 
noift-accepSaaoc ;  bnt  that  If  the  hoMer 
accept  it,  the  acceptance  intaryosaa  a  coi^ 
dition  precedent 

Where  the  bill  or  note  h  payable  at  a 
particular  place,  a  presentment  and  de- 
mand muat  he  aUeged,  ualet*  a  disehaitge 
be  shown  on  the  ikce  of  the  declaration. 
Bowes  v.  Howe,  5  Taunt.  30.  And  an 
allegation  that  the  makers  of  a  neta  h^d 
become  insolvent,  and  had  ceased,  and 
wholly  declined  and  refused  to  pay  at  thft 
place  specified  any  of  their  notes,  doea  noli 
show  a  discharge  of  presentment  and  d«^ 
mand.  Ibid.  34.  But  see  Bow^  y.  Mov^u 
16  East,  U2;  where  it  was  held,  that  if 
the  makers  had  become  insolvent,,  and  shut 
up  and  abandoned  their  shop,  it  waa  eyi<» 
deuce  of  a  declaration  to  all  the  world  of 
their  refusal  to  pay  their  notes  there. 

A  promissory  note,  promising  to  pay  so 
much  at  the  defendant's  banking-honse^ 
Buut  be  presented  there.  JHckmwm  y. 
Botoet,  16  East,  110.  By  the  acceptance 
of  the  bill  the  djuwee  recognizes  and  ad^^ 


*  the  phuse  of  payment  specified  in  the  bill* 
Qray  y.  3£Uner,  3  Moore,  90. 

(a)  Saundenon  y.  Judge,  2  H.  B.  509. 
In  an  action  against  the  maker  of  a  note 
payable  at  GuUdfinrd,  a  presentmsDt  at  m 
baaking*hoase  at  Qnildford  is  a  piesent^ 
ment  to  the  defendant,  although  he  lived  in 
London.  Hardy  v.  Woodroqfey  2  Starkie'S 
C  319.  Netfee  to  tie  aeocptor  is  anaeoes- 
sary,  even  althoogh  the  banker  at  wfaoea 
house  the  note  is  payable  has  effects  of  the 
acceptor  in  his  hmids.  Smith  y.  T^tcher, 
4BLl^A.20a  2VeacAsr  y.  Jnnftm,  4  B. 
&A.413.  JStfipaniry.2Hdl»4B.&A.2l2. 
So  in  an  action  by  the  drawer  against  the 
acceptor  of  a  bill  pajrable  at  a  banker^, 
prescatneal  tfasps  la  wmeeessaxyv  snd  lii» 
omisskm  to  present  aflbrda  no  defence> 
Bhodet  v.  Oent,  5  B.  &  A.  244.  Tlie  ac- 
ceptors of  a  fbreign  bill  of  exchange,  who, 
aftsr  piessotmeal  to  the  dwwwos  Ibr  ae- 
ceplaM^  and  a  refiisal  by  them  taaeoept, 
and  protest  for  non-a^eptance^  accept  the 
same  for  the  honour  of  the  first  Indorsers, 
are  aol  liable  on  sock  aocq»taiice  nalesa 
there  has  been  a  presentment  of  the  biU  to 
the  drawees  for  payment,  and  a  protest  for 
non-payment  fioore  y.  Coxenooe,  16  East. 

aftL 

(h)  Crutchley  y.  Mam,  1  Maesh^  29i, 
And  held,  that  a  letter  from  the  acceptor, 
promising  to  accept  the  bill,  with  the  ad- 
dress ton  oi^  was  not  eviiLBaee  to  preye 
the  fact.  (Ibid.)  And  held  also,  that  the 
letter,  had  it  been  efficient,  would  haye 
ssqeked  a  stamp.  And  see  Pmtldn^  y. 
Hmwkshaw,  2  8taddiy8.C.  239;  Bi  IT.  R 
171 ;  MyddBUtm  v.  8tmJfitrd,  4  Camp. 
M.  Ceo^t^T.^PkiSienf,  IC.ft  11.739; 
BtdhOy^BvM^^^'A.UC.^^l  Roach 
%.  Outtler,  1  Jfaik  &  R  120. 

(c)  Smith  y.  JCendai^  1  Bsp.  C.  231 ; 
97.  R.  112.  JRMmr  y.  Crom/iin^on,  Carth. 
5;2Show.507;  2yent.3e9;  9Kinner,204. 

{d)  Per  ]>>rd  MansfieM,  Doug.  632; 
Bayley,  116;  Chitty,  276.  269.  King  y^ 
MiiMom,  2  Camp.  5.  See  2  Saond.  47. 
J9tocMim*s  Ohm,  1  SaHu  290.  .^rfo^eii 
y.  ifeif^aeffl^iTvml,  1X5;^  UVea  48k 
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iioh  M  A.  jB,  tbe  foimg^r,  bringlD^  ih^  aciidn,  and  being  in  possession  of 
me  bofBf  ih  entitled  to  recover  npon  it  (e)i 

If  a  payee  annex  a  condition  to  his  indorsement  before  acceptancft^  the 
di<ttWee  who  afterwards  accepts  the  bill  id  bonfad  by  the  condition ;  and  if 
the  eo&dition  be  hot  performed,  the  right  df  action  reyerts  tb  the  payee,  and 
h»  may  ft00V«r  a^hst  thd  acceptor  (f)i 

A  bill  payable  to  the  ordet  ^A.}  H  pflyabid  to  it.  if  h«  tatkke  h6  order, 
and  none  i«  to  bd  p^stim^d  (g)* 

A  promise  to  p&y  the  aitaotlfit  of  a  biil^  tfi  p(tri-pfr^zfl£lht  of  it^  is  An  Adtiiis-  AdmitFioo*. 
skm  Df  the  acceptance  (A).  An  Mikna^lMpn^tn  by  OA^  tff  si^dMl  Adceptorsy 
of  his  own  liability,  is  not  evidendtf  ftgaiftdl  the  r«st  (t) ;  btit  it  is  of  his  own, 
allhoiigh  made  during  a  treaty  fyr  negotiation  (k).  Although  th^  defi^ndant 
oh  being  applied  to  for  i^ajmieht,  bht  without  Meiflg  the  bill^  desired  thii 
bolder  of  the  bill  to  call  again,  it  was  held  that  he  ^ght  itill  prove  thkt  his 
aeoeptaMce  had  been  fei^d ;  bat  oh  pfotrf  thM  he  hud  bh  fbtmet  batMkniB 
fm6  sef  6rhl  simllAr  bills  drawn  by  the  same  pefHotif  Tayh^,  tipon  Which,* 
Taglor^  who  n^di  connected  With  the  defehdAnt  iil  bnsifle^sy  had,  it  Was  sU[)« 
posiad^  written  the  defehdahf  s  name^  it  wk9  held  Ami  tlw  defendant  had 
adopted  ike  acceptance/  and  wds  liable  oh  the  bill  (f). 

II  the  aec^tAnee  of  a  blH  appear  on  thd  face  of  it  to  hAre  beeri  cMMSelled^ 
the  pktitiliff  may  still  show  that  it  was  Cancelled  by  nristake  (m); 

Before  the  bill  is  read  the  defendant  timy  objeef  the  ^ant  tf  A  prop^f  Stomp. 
stamp  (ft);  or  thmt  th6  itote  6r  bill  appears  to  have  been  cancelled,  so  as  to 
throw  wpon  th«  plaintiff  liie  burthen  of  giving  evidence  in  explanation  ^  as^ 
%9  show  thai  the'  aippaitot  cstncellation  was  accidentAl,  or  r^salted  irom 
mistake  (o).  The  defendant  cAnnot  insisH  on  reading  aii  indorsemenl  upOfl 
the  note^  which  i#  no  part  of  the  note  itself  (ji) ;  and  a  witAess  ^sailed  to  pitotH 
the  hand-Writing  of  a  maker  of  a  note  cannot  be  eros^^slftmined  at  to  dtf 
indorsement  to  which  there  is  aft  att(Miiig  witness  {q), 

III  general,  an  allegation  descriptive  of  the  \AYi  must  be  p^eeisely  proved,  Varlaoce. 
becsanee  a  variance  shows  that  the  instruhient  produced  is  a  different  ovitf 

frem  that  declared  on ;  bnt  it  is  snfikient  if  an  arverm^At,  according  to  thef 
substance  and  effect,  be  substantially  proved  (r). 

Where  a  bill  or  note  a^poasrs  to  have'  b0eA  altered^  if  lids  onf  the  pArty  pro- 
dacing  it  to  show  l^at  the  alteration  was  noi  improp^l^  ihade  (#). 


(«)  Swiettnff  V.  FewUTy  1  Starkie's  C. 

loa 

(/)  iohetUony.KeTmngtcnyiThiaii. 
90. 
Uf)  Smith  V.  M'Clure,  b  East,  47a 
(a)  Jones  T.  Morgan,  2  Camp.  474. 

(i)  3  T.  R.  OlS;  8  Esp.  G.  60;  4Esp. 
C.  220;  Doa^.  661;  1  Esp.  C<  1S5 ; 
B.  N.  P.  275;  Str.  640.  10»1 ;  12  Med. 
309. 

iH)  1  Esp.  C.  148;  B.  9.  P.  280;  Vidtf 
il^firmf  PABeUMPTIVB  EVtAAWOB. 

(0  J9«n%ief  t.  0infftny  9  Esp.  C.  60; 

(ni^  Bap&  V.  J^irJUbeck,  15  East,  17. 
And  see  below,  Alteratiok,  &c. 

JO'  See  tit  StAiTP. 
0  See  Haper  v.  Birkbeeky  15  East,  11  y 
see  2nd.  tit.  Cancbllatiok.  As  to 
tbe  fpiestion  whether  a  drawee  can  cancel 
nis  acceptance  before  re-delivrry,  see  JSmtr 
ttncA  V.  Dcrnen,  0  East,  199. 


(p)  Stone  V.  MeteaJtff  1  Starkie's  C.  53. 

iq)  Ibid, 

(r)  See  tit.  VARiAifCB.  And  see  tlie 
late  Stat.  Where  the  declaration  alleged 
a  special  acceptance,  payable  At  S  certain 
place,  ''  and  not  elsewhere,"  which  lattef 
words  were  not  On  the  bill ;  it  was  held  to 
be  an  aUegation  of  a  special  acceptance, 
and  the  variance  fatal,  bot  that  the  ^eriff 
was  bound  to  have  allowed  the  record  to  be 
amended  as  to  such  variance*  and  a  dew 
tlial  was  granted.  Biggins  v.  NichoU,  7 
Dowl.  (p.  c.)551. 

(«)  Henman  v.  Dickensonyb  Bing.  188. 
Where  it  was  left  to  the  faiy  to  say,  from 
the  nature  of  a  biotappearing  on  the  aitera- 
tion,  whether  the  alteration  was  made  at 
the  time  of  making  the  note,  and  the  jary 
finding,  that  it  was  so  made,  the  Court 
#re<ted  a  nonsnit  to  be  entered.  Knight 
t,  Clements,  Q.  B.  T.  7.  1808.  ftoscoe  oq 
Ev.2bl. 
r2 
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Ib  dat«.  In  the  case  of  a  note  payable  by  instalments,  where  the  days  of  payment 

are  described  in  the  declaration,  a  variance  in  one  of  the  days  of  payment  is 

fatal  (0. 

If  the  bill  be  alleged  to  hare  been  made  on  the  8d,  and  the  bill  produced 
bear  date  on  the  6th,  the  variance  is  not  material ;  and  it  is  unnecessary  to 
prove  that  the  bill  was  really  made  on  the  8d  (u).  But  a  variance  from 
the  date  of  the  bill,  as  alleged  in  the  declaration,  is  fatal  {x). 
In  namM.  ^  variance  as  to  the  names  of  parties  is  fatal,  where  the  allegation  ope- 
rates as  a  description  of  the  bill;  but  otherwise,  as  it  seems,  where  it 
merely  relates  to  the  names  of  the  parties  to  the  action,  who  might  have 
pleaded  the  misnomer  in  abatement,  provided  the  identity  be  proved  (y). 
Where  a  bill  was  alleged  to  have  been  drawn  by  Crouch^  (no  party  to  the 
action,)  and  the  bill  itself  appeared  to  have  been  drawn  by  Couehj  the  vari- 
ance was  held  to  be  fatal  (x).  And  where  in  an  action  against  three  as  the 
makers  of  a  note,  the  declaration  alleged  it  to  have  been  made  by  William 
Austin,  Robert  Strobell,  and  William  ShutUff,  of  whom,  the  two  latter  were 
outlawed  in  the  action,  and  the  bill,  on  the  trial  against  the  third,  appeared 
to  have  been  drawn  by  William  Austin,  Samuel  Strobell,  and  William  Shtrt- 
Uffj  the  variance  was  held  to  be  fatal.  In  this  case  no  evidence  was  given 
to  prove  the  identity  of  the  parties  (a).  But  where  the  declaration  was 
against  Thoma»  Bay  and  others,  as  the  joint  makers  of  a  note,  and  Thomas 
Ray  suffered  judgment  by  default,  and  the  note  was  proved  to  have  been 
signed  by  J.  Hodgson  for  Rowes,  J.  Hodgson,  J2ay  &Co.,  and  the  real  name 
of  the  partner  was  John  Bey^  it  was  objected  that  Thomas  Ray  the  party- 
sued  was  not  a  partner ;  but  proof  being  given  that  John  Rey,  the  party 
intended  to  be  sued,  had  actually  been  served  with  process,  and  was  a  co- 
partner with  the  other  defendants,  the  variance  in  the  christian  names  was 
held  to  be  immaterial,  and  the  variance  in  the  surnames  Ray  and  Rey  was 
held  to  be  immaterial,  their  pronunciation  being  similar  (6). 

Where  an  action  was  brought  by  Willis,  as  the  payee  of  a  note,  and  on 
production  the  note  was  payable  to  Willisim,  evidence  was  admitted  on  the 
part  of  the  plaintiff  to  show  that  she  was  the  party  really  meant,  and  to 
explain  the  mistake  (c). 

Where  a  bill  is  drawn  with  the  payee's  name  in  blank,  and  it  is  stated  in 
the  declaration  that  A.  B,  (a  bond  fide  holder,  who  has  inserted  his  own 
name)  was  the  payee,  it  is  no  variance  (d). 

A  declaration,  alleging  a  note  to  have  been  made  by  A.  and  B,  is  not 
satisfied  by  evidence  of  a  note  given  by  A,  alone,  to  secure  a  partnership 


(f )  WeUs  Y.  Oirlmg,  3  Moore,  79 ;  1 
Qow.  21. 

(u)  1  Camp.  907.  Aad  see  Pamncre  r. 
Northy  IS  Rest,  617,  where  the  oote  was 
iMued  and  lodoned  by  the  payee,  who  died 
before  the  day  of  the  date. 

(ar)  Coxony, Lyon, 2Cvnp.dO%;V\tz.l90, 

(y )  See  tit.  Variancb  ;  and  see  Bough' 
ton  ▼.  Frere^  8  Camp.  29.  Mayor y^,  qf 
Stafford  r.  Bolton,  1  B.  &  P.  40.  Jowett 
?.  Chamoek,  6  M.  3c  S.  46.  The  general 
rule  seems  to  be,  that  if  the  identity  of  the 
parties  be  proved,  a  vartane^in  tlieir  names 
is  immaterial.  A  description  of  the  plain- 
tiffs as  executors  and  tnistees  of  A.  B.  is 
mere  surplusage,  the  bill  being  payable  to 
them  is  the  oama  of  a  flrai  which  they  had 


assumed.    Aguttar  ▼.  ilfoie#,  2  Starkle's 

\^»  4lnl. 

(2)  Whitv>air.BennettySB.kP,6S9, 
(a)  Gordon  v.  Autiin,  4  T.  R.  611. 
(6)  Biekenson  t.  Bowe$,  16  Bast,  110. 

(c)  WilUs  V.  Barretty  2  Starkle's  C. 
28.  Note,  the  declaration  alleged  a  pro- 
mise to  pay  Willis  by  the  nameof  WUlison. 
As  to  the  admissibility  of  parol  evidence 
to  remove  a  latent  ambiguity,  see  tit. 
Pahol  Eyidbncb. 

(d)  Atwood  V.  Chifflny  R.  &  M.  426. 
A  variance  between  the  real  name  of  a 
payee  and  indorser,  and  that  alleged  in  the 
declaration,  and  which  appears  on  the  bill, 
if  immaterial.  Forman  v.  Jacob.  1  Star- 
kie's  C.  47. 
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debt(e);  but  it  would  be  otherwise  if  ^.  had  prefixed  to  his  signature,  lo  partlef 
"  for  A.  and  JB."  (/).     Proof  that  others  joined  with  the  defendants  in  ^  **"«  *>*^- 
drawing,  accepting,  or  indorsing  the  bill,  is  immaterial  under  the  general 
issue,  but  is  pleadable  in  abatement  (<;). 

An  undertaking  to  provide  for  the  acceptance  of  a  bill  is  not  a  promissory 
note  (A). 

An  allegation  that  a  bill  is  payable  to  A,^  is  proved  by  a  bill  payable  to 
the  order  of  il«(i). 

If  a  bill  be  made  payable  at  a  particular  place,  it  is  a  variance  to  state 
it  without  that  qualification  (A). 

But  it  is  no  variance  when  the  place  of  payment  is  merely  mentioned  at 
the  foot  of  the  note  if).  And  in  such  case  it  has  been  held^  that  an  allega- 
tion of  being  payable  there  was  a  variance  (m). 

It  is  essential  that  the  biU  read  in  evidence  should  agree  in  legal  effect^  In  legal 
as  well  as  in  words,  with  that  specified  in  the  declaration )  and  therefore,  ^^^^ 
where  the  bill  proved  was  drawn  in  Dublin  for  payment  in  currency,  but 
there  was  nothing  in  the  declaration  to  show  that  Irish  currency  was  meant, 
the  variance  was  held  to  be  fatal  (n).  The  omission  of  the  word  sterling  is 
immaterial  (o).  A  memorandum  indorsed  on  a  note  after  it  has  been 
signed,  stating  it  to  have  been  given  on  a  condition  mentioned  in  an  agree- 
ment referred  to  in  the  memorandum,  is  a  mere  ear-marking  of  the  note, 
and  does  not  incorporate  the  agreement  (jp).  Where  the  variance  arises  in 
consequence  of  any  artifice  in  framing  the  bill,  as  by  the  introduction  of 
some  words  in  small  characters,  or  by  the  use  of  illegible  marks  {q)  for  the 
purpose  of  deceit,  the  variance  is  also  immaterial  (r). 

Where  the  declaration  was  on  a  bill  of  exchange,  and  the  instrument 
given  in  evidence  contained  the  word  at,  inserted  before  the  drawee^s  name, 
it  was  held  that  it  was  no  variance  (s). 

An  allegation  that  the  defendant  made  the  note,  ^^  his  own  proper  hand- 
writing being  thereunto  subscribed,"  may  be  rejected  as  surplusage,  and 
proof  that  it  was  made  by  another  with  his  authority  is  sufficient  {t). 

Where  the  declaration  stated  the  making  and  acceptance,  and  it  appeared 
that  the  acceptance  had  been  written  before  the  bill  was  drawn,  it  was  held 
to  be  no  variance  (u). 

An  allegation  that  the  bill  was  ^directed  to  the  defendant  is  not  supported  Dirsctioa. 
by  proof  of  a  bill  drawn  payable  to  the  drawer's  order  at  a  certain  place 
named,  although  the  defendant,  when  it  was  presented  there,  wrote  his  name 
upon  it  as  the  acceptor  (x). 


{e)  2  Camp.  308;  16  East,  7. 

(/)  1  Camp.  403. 

(^)  Mountttephen  v.  Bnooke,  1  B.  &  A. 
334.  And  see  Richards  v.  Heathery  1  B. 
&  A.  29;  and  £vani  v.  Lewit,  1  WUL 
Saiiiid.  201,  d,  n. 

(A)  Peake's  C.  24. 

(i)  Smith  V.  Maelure^b  East,  476. 

(A)  Baylqy  on  Bills,  310.  Roche  v. 
CainpM/,  3  Camp.  247.  Hodge  \,  FUlis^ 
3  Camp.  463. 

(/)  WiUimnM  v.  WaHng,  10  B.  &  C.  2. 
Price  V.  Mitchell,  4  Camp.  200.  Where 
the  memorandum  at  the  loot  of  the  note 
was  printed,  Ld.  BUenborough  considered 
the  place  to  be  part  of  the  contract.  Treco- 
thick  V.  Edwin,  1  Starkie's  C.  468. 

(m)  Ejton  V.  Ruesel,  4  M.  A:  S.  58.5. 
But  iec  Sproicle  v.  Legge,  3  Sturkic's  C. 


157.  Hardyy,  Woodroqfe,2Bt&rkiB*uC.  31^ 

(n)  Kearney  v.  King,  2  B.  &  A.  301. 
Sprowle  V.  Legge,  1  B.  &  C  18. 

(o)  Ibid. 

(p)  Brill  V.  Criche,  1  M.  &  W.  232. 

(q)  Allan  v.  Mawton,  4  Camp.  116. 

(r)  Where  the  word  at  was  inserted 
before  the  drawer's  name,  the  instrument 
was  held  to  have  been  properly  described 
as  a  bill  of  exchange.  Skuttleworth  ▼. 
Stevens,  1  Camp.  402.  And  see  JSkUs  ▼. 
^ur^,  6  B.&C.  433. 

(s)  Dougl.  651 ;  and  see  note  (r). 

(t)  Booth  V.  Grooe,  1  Mood.  6c  M.  182, 
and  3  C.  &  P.  336.  This  was  formerly 
doubted.   2  Camp.  305. 

(u)  MoUoy  V.  Delves,  7  Bing.  428 ;  4  C. 
jc  P.  402. 

(.1)  Graif  V.  MUner,  2  Starkic's  C.  306. 
p3 
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Vfriano^ 


Consideim- 
tion. 


Delivery. 


Indorse- 
ments. 


Present- 
ment. 


Indorsee 
r.  maker 
or  acceptor. 


In  an  action  against  the  acceptor  on  a  bill  diveoted  to  bioiy  or,  in  kit 
f^bs^nce,  to  J.  S.,  the  conditional  direction  need  pot  b«  stated  (y). 

Where  the  allegation  was,  that  the  bill  was  for  valae  r^eeufed  in  leatheri 
and  the  evidence  was  that  it  was  for  value  delivered  in  leatheri  it  was  held 
tfi  be  no  variance  (z) ;  but  if  the  bill  be  drawn  in  the  usual  form  for  value 
received  (which  means  by  the  drawer),  and  the  declaration  allege  it  at 
value  received  by  the  drawee,  the  variance  is  material  (a). 

It  seems  that  an  allegation  of  the  delivery  of  the  bill  to  th^  jMLyee  may 
b^  rejected  as  surplusage  (6). 

If  the  acceptance  of  the  bill  be  unnecessarily  alleged  )n  an  aetion  against 
fhe  drawer,  it  need  not  be  proved  (0). 

Where  the  writing  of  the  drawee  upon  the  bill  U  not  legible,  it  baa 
been  doubted  whether  it  is  to  be  considered  a«  aA  %co»epted  or  as  a  de&iced 
bill  («0. 

Indorsements  unnecessarily  alleged  muft  b^  proyed  (^).  If  tha?e  be  no 
date  to  the  indorsementy  a  variance  fr^m  the  allegation  that  the  biU  waa 
indorsed  before  it  because  due  will  not  be  material  (/). 

Upon  a  declaration  against  B.  as  an  indorser  of  the  bills  it  appeared  in 
evidence  that  the  bill  had  been  indorsed  to  B,  in  blank,  and  that  £.  vithn 
QUt  writing  his  own  name,  had  conyerted  t)ie  blank  indorsement  into  a 
special  indorsement  to  the  plainti0>  and  it  was  held  that  B*  was  not  liaUa 
as  indorser  (g). 

In  the  case  of  a  general  aoceptancej  it  is  not  necessary  to  allege  of  pvova 
a  presentment  (A). 

Although  the  declaration  allege  a  presentment  by  a  person  specified,  i% 
ia  sufficient  to  prove  a  presentment  by  another  (t)<  A  variance  as  to  the 
time  of  presentment  and  acceptance  is  not  material,  eyen  although  the  bill 
be  payable  after  sight  (k). 

If  presentment  be  alleged  t»  have  been  made  when  the  biU  was  due  and 
payable,  the  day  alleged  under  a  vukUcei  will  not  be  material,  although  it 
be  on  a  Sunday  (Q. 

The  wdars^  of  a  note  o?  bill,  in  an  action  against  the  maker  ok  acoeptor, 
must  prove,  Ist,  the  wmJdag  of  the  note,  or  the  drauamg  and  aoogytoiice  of 


(y)  10  Mod.  4i7.  Bayley  oa  BUls,  800. 

(z)  Bayley,  Q.  B.  16,  n.  JimH  ▼.  Man,^ 
2  Camp.  905. 

(o)  Higkmare  v.  Primro$e,  5  M.  &  8. 
65.    Priddy  v.  Henbrey,  1  B.  &  C.  675. 

(b)  Smith  V.  Maclure,  5  East,  476: 
9  T.  R.  506. 

(c)  TasiMf  V.  Jko»,  4  B  Jc  C.  aia. 

(d)  Bayk^,  a  B.  86;  Chitty,  804,  n. 
9;  6  East,199i  lTannt.490. 

(e)  Waifnam  v.  Bend,  1  Camp.  175; 
J7.  V.  Stevensy  5  East,  244.  WUliamton 
V.  Allison,  2  £a8tj(  446.  Peppin  v.  SoUh 
vum,  5  T.  R.  406. 

(/)  Young  v.  Wright,  1  Campu  130. 

{g)  Vimmt  v.  Hurlock,  1  Camp.  442. 
Where  a  note  contains  in  the  body  of  It, 
and  not  merely  in  a  memorandam  at  the 
foot,  a  promise  to  pay  at  a  particular 
place,  a  presentment  at  sach  place  most 
be  proved,  bnt  notioe  of  diabonour  to  the 
maker  is  unnecessary.  Pearee  v.  Petttr 
hertky,  3  Camp.  261.    A  note  payable  at 


two  places  may  be  presented  at  either. 
BeeMng  v.  Qawer,  Holt's  G.  31.3.  A 
promissory  note  being  in  the  following 
form,  ^  I  promise  to  pay  M,  A,  2>.,  or 
bearer,  on  deo^aad,  the  sum  of  102.  oik 
9ight"  a  presentment  for  sight  was  held 
to  be  necessaiy.  Bixon  v.  NuttaU,  1  C. 
M.  &  R.  307.  Where  a  note  is  payable 
on  demand,  a  demand  need  not  be  alleged 
or  proved ;  the  action  itself  ia  a  demand. 
MwnbalU.Bua,l(^Uod.d^ 

{h)  Turner  v.  Hoyden,  4  B.  &  C.  ). 
Seeus,  in  case  of  a  qaalifled  acoeptanee. 
Rowe  T.  Young,  2  B.  A;  B.  165.  Whei«  an 
acceptanee,  under  the  st.  1  ft  2  Geo.  4,, 
o.  7%  Is  general,  and  the  holder  neglects 
to  present  It,  and  the  bankers  kd\  with 
money  of  the  acceptor's  ia  their  haads, 
the  aseeptor  is  not  dischaiged.  JkLmer 
V.  Hoyden,  4  B.  &  C.  1. 

(t)  Boehm  ▼.  Can^bell,  1  Gow's  C.  56. 
Bolton  y.  JDugdale,  4  B.  &  Ad.  619. 

(k)  Forman  y.  Jacob,  1  Starkie's  C.  46. 

(/>  Bynner  v.  Muael,  1  Bhigh.  23. 
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the  bill  by  the  defendant  Sdly,  pretentment^  where  necessary.  These 
pTOofey  and  the  effect  of  rariance,  have  been  abready  stated.  8dly,  he 
mnst  prove  his  own  tUU  to  it  by  transfer;  and  4thly9  in  some  instances, 
must  show  that  he  gave  value  for  it 

ddly.    His  title  to  the  bill. — In  the  first  place,  it  tnust  appear  firom  the  Title  by 
bin  itself  that  it  is  a  negotiable  instrnment,  which  is  a  pure  question  of  transfer. 
law  (m) ;  and  next  he  must  prove  that  the  bill  or  note  has  been  trans^ 
ferred  to  him. 

An  indorsement  is  equivalent  to  a  new  drawing.  If  after  a  special  in* 
dorsement,  and  before  the  special  indorsee  signs  his  name,  the  defendant 
indorses  the  bill,  and  then  the  special  indorsee  indorses  it,  he  may  sue  the 
defendant,  and  no  new  stamp  is  requisite  (n). 

Where  the  bill  or  note  is  not  payable  to  the  bearer,  but  to  a  particular  Transfer  by 
person,  or  to  his  order,  an  indorsement  in  writing  made  by  that  person,  or  indone- 
by  his  authority,  is  essential  to  the  transfer ;  and  therefoi^,  evidence  of  °^^°^ 
that  person's  hand-writing  or  of  another  person  (a)  proved  to  be  his  author- 
ized agent,  is  essential  to  prove  the  transfer  (p). 


(m)  d  Bnrr.  1529. 1526.  1528 ;  but  see 
Cfrani  v.  Vaughan,  Borr.  1516,  where 
Lord  Mansfield  left  this  question  to  the 
jory.  (VitLi^fra,  tit  Cubtoic.)  A  bUl 
or  note  payable  on  a  contingency  cannot 
be  declared  on  as  a  negotiable  instnunent 
RautsouUier  v.  Sartnncke,  7  T.  ft  733. 
CoUU  V.  JEmmett,  I  H.  B.  319.  HiU  v. 
Balfordj  2  B  &  P.  413.  Blanckenhagen 
V.  BlundeXl,  2  B.  &  A.  417.  See  Trier  v. 
Bridgman,  2  East,  350;  Carlos  v.  Fan* 
eourtf  6  T.  K.  4d2;  CoUhan  v.  Cookej 
Willes,  303.  An  instmment  acknowledg- 
ing the  receipt  of  an  acceptance,  and  con- 
taining an  undertaking  to  proride  for  it,  ia 
not  a  promissory  note,  and  requires  a  re- 
ceipt stamp.  Scholeg  v.  Walstg,  Peake's 
C.  24.  See  Williamsan  v.  Bennett,  2 
Gamp.  C.  417 ;  also  Leeds  v.  Laneashire, 
2  Camp.  205,  in  the  note.)  If  a  note,  be- 
fore it  is  signed,  be  indorsed  with  a  me- 
morandnm  that  it  shall  be  void  on  the 
happening  of  a  contingent  event,  ft  is  not 
within  the  stat.  3  &  4  Ann.  c.  0.  Hartleg 
V.  WiOdnsany  4  Camp.  127.  Bnt  a  de- 
feasance indoned  by  the  payee  en  the  Iin 
stmment  is  no  part  of  the  contract,  ooless 
proved  to  have  been  made  at  the  same 
time.  Stone  y,Metealf,\^iKtk\esC.I^. 
Iprcfmise  to  pay,  signed  by  two  persons. 
Is  a  joint  and  several  note.  March  v. 
"Ward,  Peake's  C.  130.  A  note  payable  to 
^. only,  without  the  words,  bearer  or  order, 
fs  a  valid  note.  Smith  v.  Kendal,  I  Bsp. 
C.  291 ;  6  T.  B.  123.  Bvrehett  v.  Slo^ 
cock,  2  Ld.  Raym.  1545.  Moor  v.  Paine, 
C.T.  Hard.  288.  A  request  to  pay  15/. 
oat  of  half-pay  which  wfH  become  due  in 
January,  Is  not  a  pTDmlssory  note.  Stevens 
V.  Bin,  5  £sp.  247.)  And  see  Evens  v. 
tTfuEmodo^  I  Wils.  262.  Jenng  r.  Herle, 
2Ld.  Baym.  1362;  1  Str.  501;  8  Mod. 
25.  Josselgn  v.  Z*Aeier,  Itt  Mod.  204. 
316. 


(n)  Penny  v.  Innes,  1  C.  M.  &  ft.  430. 

Ip)  An  anthorlty  to  draw  does  not  of 
itself  import  an  authority  to  indorse  bills, 
but  is  evidence  to  go  to  a  jory.  Prescoit 
V.  Plinn,  0  Blng.  19.  Hiere  the  clerk  at 
the  payees  had  been  accustomed  to  draw 
bills  and  cheques  for  them,  and  had  been 
in  one  instance  authorized  to  indorse  a 
bill,  and  had  in  two  other  instances  in- 
dorsed bills  which  had  been  d1se<mnted  by 
the  payees  at  their  bankers,  and  the  jury 
were  held  to  be  warranted  in  finding  a 
general  authority. 

(p)  Skinn.  411;  1  Atk.  282;  2  Burr. 
074 ;  3  Bast,  482,  infra,  163.  A,,  the 
Indorsee  of  a  bill  of  exchange,  indorses 
it  <*  pay  to  B.,  or  bis  order,  for  my  use." 
^.'s  banker  discounts  the  bill  for  B,,  and 
applies  the  proceeds  for  BJs  use;  the 
property  in  the  bill  remains  in  A.,  md  he 
may  maintain  an  action  against  the  bankers 
for  the  amount.  Sigoumey  v.  IJoyd^  8 
B  &  C.  062.  At  to  the  transfer  hi  a  fo* 
reign  cuuutry  of  a  bUl  or  note  made  ia 
England,  see  Chaumette  v.  The  Bank  of 
BngUsnd,  9  9,  Sc  C.  208.  A  Bank  of 
Bn^and  note  is  transfembie  hi  France 
under  the  stat  9  At  4  Anne,  c.  0.  Where 
a  set  of  fordgn  bills,  drawn  abroad,  wers 
srat  to  the  drawee,  the  defendant,  who 
accepted  two  parts,  and  moofsed  one  to 
the  plahitiif  for  value,  prior  to  which  the 
other  had  beeen  indorsed  by  the  defendant 
to  hia  felher  eonditioBaUyy  but  who  had 
never  insisted  on  payment,  5nt  gave  it  up 
on  the  substitution  of  other  securities ; 
hefd  that  the  plaintzflT  was  entitled  fo  re- 
cover; and  per  Tenteiden,  L.  C.  J.  and 
Parke,  J.,  it  would  have  been  the  same  if 
the  first  part  had  been  indoived  and  deln 
vered  nnconditk>nally.  Holdneorth  v. 
Bunter,  16  B.  &  C.  440.  So  if  a  UH  be 
dAnm  and  issued  in  blank  as  to  the  mtme 
of  the  payee,  it  may  be  filled  up  by  a  dortd 
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Where  all  the  indorsements  through  which  the  plaintiff  claims  are 
special,  they  must  all  be  alleged  and  proved  by  evidence  of  the  hand- 
writing of  the  different  indorsers,  or  of  admissions  on  the  part  of  the  de- 
fendant (q). 

Where  the  first,  or  any  subsequent  indorsement,  is  made  in  blank,  the 
indorsee  may  claim  immediately  under  that  indorsement,  although  after 
the  blank  indorsement  there  be  one  or  more  special  indorsements  (r). 
Where,  however,  the  intermediate  indorsements  are  alleged  in  the  declara- 
tion, they  must  all  be  proved  («),  even  although  they  were  upon  the  \)ill  at 
the  time  of  acceptance  (t).  The  hand-writing  of  the  first  indorser  must  be 
proved,  although  he  was  the  drawer  (u),  and  although  his  name  was  on 
the  bill  at  the  time  of  acceptance  (r) ;  and  therefore  the  indorsee  of  a  bill 
payable  to  a  fictitious  payee  cannot  recover  against  the  acceptor,  unless  he 
can  prove  that  the  acceptor  knew  thai  the  payee  was  fictitious,  or  that  the 
money  found  its  way  into  his  hands  (2). 

Proof  that  the  indorsement  is  in  the  hand-writing  of  another  person  of 
the  same  name  with  the  payee  is  not  sufiicient,  for  it  is  a  forgery,  and  a 
title  to  the  bill  cannot  be  derived  through  the  medium  of  forgery  (y). 
Neither  can  an  indorsee  recover  where  it  appears  that  the  first  indorsement 
/through  which  he  must  derive  his  title)  was  made  upon  an  usurious  con- 
sideration (2).  But  where  the  defendant  accepted  bills  drawn  in  fictitious 
names,  and  it  was  shown  that  the  hand-writing  of  the  supposed  drawer  and 


Jide  indorser  with  his  own  name,  Crttch' 
ley  V.  Clarance,  2  M.  &  S.  90.  Atiioood 
V.  Or^Hy  1  Ry.  &  M.  425.  Edie  ▼.  Eiut 
India  Company,  Burr.  IS  16.  A  party 
to  whom  the  bill  is  indorsed,  for  the  pur- 
pose of  procuring  payment,  may  sue,  al- 
though he  is  indebted  to  the  indorsee, 
although  no  anthority  be  given  to  bring 
the  action.  Adams  v.  Oahet,  6  C.  &  P. 
70.  Or  the  indorser  may  sue.  Stovem  v. 
BuU,  2  C.  &  M.  416.  So  an  indorsee  by 
way  of  gift  may  sue  an  acceptor  for  valae. 
Heydon  v.  7^o//ipMm,  3  N.  &  M.  310.  No 
indorsement  is  admitted  by  the  accept- 
ance. Smith  y.  CTietter,  1  T.  R,  664. 
Although  the  indorsement  was  on  the  bill 
at  the  time  of  the  acceptance.  JBosanquet 
y.  Anderson,  6  Esp.  C.  43.  Where  a  bill 
is  drawn  and  indorsed  by  procuration,  the 
acceptance  admits  only  the  drawing,  not 
the  procuration.  Robinson  t.  Yarrow, 
7  Taunt.  455.  See  Hankey  v.  WUson, 
ir^a,  219  (k);  and  see  JBosanquet  v. 
Anderson,  6  Esp.  C.  43,  where  Lord 
Ellenborough  held,  that  though  a  drawee 
accept  a  bill  with  many  names  upon  it, 
they  must  be  proved. 

(  g)  QeeSidford  v.  Chambers,  1  Starkie*s 
C.  326. 

(r)  1  B.  &  P.  658 ;  4  Bsp.  C  210;  1 
£sp.  C.  180.  SmUh  v.  aarke,  Peake, 
225;  Bay.  O.  B.  48.  But  the  interme- 
diate indorsements  must  either  be  proved 
or  struck  out,  per  Abbott,  C.  J.  Cocks  v. 
Borrodaile,  Chitty,  302,  7th  edit.,  citing 
the  opinion  of  Bayley,  J.  Tlie  indorse- 
mcnt:»  may  be  atruck  out  after  the  bill  has 


been  put  in  evidence.  Mayer  v.  JadiSy  1 
Mo.  &  R.  247. 

(#)  1  T.  R.  654 ;  Wayman  v.  Bend,  1 
Camp.  175.  Botanquet  v.  Anderson,  Q 
Esp.  C.  43. 

(0  1  T.  R.  654;  6  Esp.  43.  In  Jmtes 
V.  Badford,  1  Camp.  83,  Lord  Ellen- 
borough  is  stated  to  have  held,  that  an  in- 
dorsement in  such  a  case  by  one  person,  in 
the  name  of  himself  and  a  supposed  part- 
ner, was  evidence  against  the  acceptor  after 
the  indorsement,  to  prove  the  partnership, 
which  was  disputed  at  the  trial ;  this,  how- 
ever, cannot  be  supported  without  going  the 
full  length  of  contending  that  the  accept- 
ance operates  as  an  admission  of  the  regu- 
larity of  the  indorsement  altogether.  See 
Carviek  v.  Viekery,  Doug.  653. 

(ii)  Macferson  v.  Thoytes,  Peake's  C. 
90;  Doug.  650.  663. 

(v)  6  Esp.  C.  43;  1  T.  R.  654;  Doug. 
630;  Peake's  C.  226;  ST.  R.  175,  176; 
4  T.  R.  28. 

(x)  I  Camp.  130;  3  Bro.  238;  Co.  B. 
L.  184, 5;  1  H.  B.  313.  569. 626;  CuUen, 
98 ;  Oibson  v.  Minet  and  another,  3  T. 
R.  481 ;  2  H.  B.  187.  211.  The  plaintiff 
in  such  case  may  declare  as  on  a  bill  pay- 
able to  the  bearer  (3  T.  R.  481 ;  1  H.  B. 
569.  625;  2  H.  B.  187.  211.  288.  298); 
or,  semble,  as  on  a  bill  payable  to  the 
order  of  the  drawer,  or  on  a  count  stating 
the  special  circumstances.    Ibid, 

(y)  Mead  v.  Young,  4  T.  R.  28,  by 
three  Justices,  Ld.  Kenyon,  C.  J.  dissenr 
tiente. 

(z)  Loices  V.  Mazzaredo,  1  Starkic's 
C.  385. 
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indoner  were  the  same,  it  was  held  that  such  evidence  was  admissible, 
and  that  a  party  accepting,  without  inquiry  as  to  the  reality  of  the  person 
drawing,  must  be  considered  as  undertaking  to  pay  to  the  signature  of  the 
person  actually  drawing  the  bills  (a). 

An  indorsement  by  a  trader  after  his  bankruptcy  is  good,  if  he  has  re-  ladorse- 
ceived  value  (6).    An  accommodation    bill,  payable  to  the  order  of  the  ment  by  a 
drawer,  does  not  pass  to  the  assignees,  and  therefore  an  indorsement  for  ^^knipt. 
value  after  the  bankruptcy  will  confer  a  right  of  action  (c).    Where  the   By  an  exe- 
bill  was  payable  to  a  person  deceased,  the  plaintiff  may  derive  a  title  to  it  editor, 
by  proof  of  an  indorsement  by  his  executor  or  administrator  {d).    Where 
the  biU  is  payable  to  B,  or  order,  for  the  use  of  C,  and  B,  indorses  to  2>,  Tnutee. 
for  value,  2>.  may  recover  on  the  bill,  since  B.  had  the  legal  interest,  and  C. 
but  an  equitable  interest  in  the  bill  (e). 

If  the  property  in  the  bill  vest  in  a  feme  sole,  who  marries,  the  plaintiff  Proof  of 
must  prove  an  indorsement  by  the  husband  {/),  even  although  the  husband   transfer, 
permit  her  to  trade  as  a  feme  sole  (ff) ;  but  where  she  indorses  in  the  name   ^"^^'^f^^ 
of  the  husband,  the  jury  may,  in  some  instances,  presume,  from  the  par-  ^(f^^ 
ticular  circumstances  of  the  case,  that  she  was  the  authorised  agent  of  the 
husband  {h) ;  and  where  a  note  was  made  payable  to  Mrs.  Carter,  and  she 
indorsed  it  in  that  name,  and  in  an  action  by  an  indorsee  against  the  maker, 
the  latter  proved  that  she  was  the  wife  of  Cole,  and  it  was  proved  that 
when  the  note  was  presented  to  the  defendaat  for  payment,  he  had  promised 
to  pay  it,  it  was  left  to  the  jury  to  presume,  that  the  wife  had  authority 
from  the  husband  to  indorse  the  note  in  the  name  by  which  she  was  known  to 
the  world  (i).    Where  the  wife,  by  her  husband's  authority,  signed  and  in- 
dorsed the  bill  in  her  own  name,  it  was  held  sufficient  to  pass  the  interest 
in  the  bill  to  the  indorsee,  a  bondjide  holder  (A).    It  is  no  defence  to  an  bv  an 
action  against  the  acceptor,  that  an  indorsement  essential  to  the  plaintiff's  infiint. 
title  was  made  by  an  infant 

An  admission  by  an  indorser  of  his  indorsement,  is  not,  it  seems,  evidence 
against  the  acceptor  (m). 


(  )  Cooper  V.  Meyer,  10  B.  k  C.  468. 

(h)  SmUh  Y.  Pickering,  Peake's  C.  50. 
Where  the  bill  is  drawn  payable  to  the 
order  of  a  third  person  for  ytdne  received,  it 
is  no  variance  to  allege  that  it  was  for  value 
received  of  the  drawer.  Orant  v.  Da  CoHa, 
3  M.  &  S.  851.  Value  received  in  leather 
for  ynXiui  delivered  in  leather  is  no  vari- 
ance. Jonet  V.  Miirs,  2  Camp.  306. 
**  Value  received  "  in  a  note  means  value 
leoeived  from  the  payee.  Clayton  v.  Oo$- 
Itft,  5  B.  &  C.  860.  Qu.  as  to  the  indorse- 
ment of  a  bOl  by  one  partner  after  the  bank- 
ruptcy of  hit  GO-partner.  Banubottom  v. 
Caior,  1  Btaricie's  C.  228. 

(c)  1  Camp.  46 ;  3  East,  321  ;  12  East, 
656. 
(cQ  3  Wilson,  4.    See  tit  Executor. 

(e)  JSvant  v.  Cranlington,  Carth.  5.  See 
2  Vent  807. 

(/)  Connor  v.  Martin,  Str.  616;  3 
Wils.  5;  Miles  v.  WUliami,  10  Mod.  243. 
And  the  husband  may  sue  alone,  without 
the  wife's  indorsement. '  M^Neilage-  v. 
HoUoway,  I    1).   &   A.   218.       But  »ee 


Bichardi  v.  Biehardi,  2  B.  &  Ad.  453. 
Where  a  promissory  note  Is  made  payable 
to  a  married  woman,  the  husband  alone 
may  indorse.  Mason  v.  Morgan.  2  Ad. 
&  EU.  30. 

0;)  Barlow  v.  Bishop,!  East,  432. 

{h)  Ibid.    Vide  supra,  tit  Aobkt. 

(t)  Co^ef  V.  Davis,  1  Camp.  485. 

(*)  JPrestwich v.  Marshall,!  Bing.  565 j 
see  Cotes  v.  Davis,  1  Camp.  C.  485. 

(0  Taylor  \,  Croker,  4  Esp.  187 ;  Bay- 
ley  O.  B.  58;  2  B.  &C.  209.  Although 
he  was  the  payee  of  the  bill  {Jones  v.  Darch 
and  others,  4  Price,  300).  Note,  in  that 
case  the  defendant  knew  that  the  payee, 
who  had  indorsed  the  bill  before  accept- 
ance, was  an  infant  See  Williams  v. 
Harrison,  Carth.  140. 

(m)  Hemmings  v.  Bobinson,  Barnes, 
436 ;  Bay.  O.  B.  223.  But  see  2  Esp.  C. 
647,  8.  The  signature  of  a  party  may,  it 
has  been  said,  be  proved  by  an  admission 
which  would  be  evidence  against  the  party 
who  made  it.  2  T.  R.  613 ;  1  Esp.  C.  60 ; 
4  £dp.  C.  226.  tamen  qu* 


218 


BILLS  OF  BXCHANOE:   PRIMARY   LIABILITY. 


Special 
indorse- 
ment. 


By  dell- 
very. 


Tnnsfisr. 


An  averment  that  the  payee  by  his  indorsement  directed  the  amount  of 
the  bill  to  be  paid  to  A.  B,,  is  satisfied  by  proof  of  an  indorsement  directing 
the  payment  to  the  order  of  A^  B,,  for  the  payment  to  his  order  is  in  effect 
a  payment  to  him  (n) ;  and,  conversely^  an  indorsement  directing  the  pay*- 
ment  to  be  made  ix>  A,  B.  may  be  alleged  as  a  direction  to  pay  to  A.  B,  or 
order  (o),  since  chat  is  the  legal  import  of  the  indorsement. 

A  special  indorsement  of  a  bill  contains  in  itself  an  absolute  transfer  of  a 
bill(p);  but  an  indorsement  in  blank  is  mere  pHmd  facte  evidence  of 
transferee) ;  and  therefore  if  it.  the  payee  of  a  bill,  indorse  it  in  blank,  and 
B,  get  the  bill  accepted,  A,  may  still  maintain  an  action  on  the  bill,  for  B. 
might  act  either  as  agent  or  assignee,  and  not  having  filled  up  the  indorse- 
ment, and  thereby  made  the  bill  payable  to  himelf,  it  is  to  be  presumed  that 
he  acted  as  agent  (r). 

Where  the  biU  or  note  is  payable  to  the  bearer,  or  has  been  indorsed  in 
blank,  possession  is  prhnd/acie  evidence  of  delivery  («),  and  ownership  (t).  Con- 
sequently where  several  sue  as  the  indorsees  of  a  bill  indorsed  in  blank,  they 
are  not  bound  to  prove  either  that  they  are  partners,  or  that  the  bill  has  been 
indorsed  to  them  jointly  (u);  but  where  a  bill  specially  indorsed  to  JT.,  was 
by  his  direction  indorsed  in  blank,  and  delivered  to  X.  ^  Co,,  it  was  held 
that  two  of  the  firm  of  X.  ^  Co,  could  not  conjointly  with  a  stranger  support 
an  action  as  indorsees  of  the  bill,  without  some  proof  of  transfer  by  X.  4*  Oo. 
to  the  plaintiffs,  either  by  indorsement  or  delivery  (x). 

Where  an  indorsee  of  a  bill  recovered  i^ainst  a  prior  indorser  (also  an 
indorsee  of  the  bill,  who  then  brought  an  action  against  the  acceptor,  he 
was  non-suited  for  want  of  a  receipt  for  the  money  paid  by  him  to  the 
indorsee  (jr);  but  it  would  have  been  sufficient  to  show  that  he  had  paid 
the  money. 


(n)  SmUh  v.  di'Clure,  6  East.  476. 
Fisher  ^i.  Ptm^^sty  12  Mo^  125. 

(0)  Aeheton  v.  Fountain^  Str.  657. 
Mare  v.  Manning^  Com.  311.  Edie  v. 
Bast  India  Company,  2  Burr.  1216.  Bl. 
B.295. 

0»>  PoOmt  CotOratdm  Ckange,Tmst  L 
e*  2»  8.  23, 24. 

is)  SmUhw.PidkenH^TaskB'^C.  M 
Clarke  v.  Pigott,  Salk.  126.  IdU 

(r>  Clarheyr.Pigott,&aXk,l20.  12 Hod. 
192. 

(«)  Tile  property  in  bills  is  not  trans- 
fefred  1^  mere  indorsement,  without  de- 
Uvary,  which  most  be  averred.  B,  v. 
Lambton  and  others,  6  Price,  442. 

(0  Ord  y.  Portal,  3  Gamp.  239.  King 
V.  MUsom,  2  Camp.  5.  So  if  a  bill  be 
indorsed  in  blank  to  several^  one  of 
whom  dies,  and  the  rest  sue.  Attwood 
▼.  Battenhury,  6  Moore,  579.  And 
see  Bordasnz  v.  Zeach,  1  Starkie's  C. 
446.  MacheU  v.  Kinnsar,  1  Starlue's  C. 
499.  But  where  the  bill  is  specially  in- 
dorsed  to  a  firm,  3  Camp.  240.  Or  where 
the  plain  tifik  rae  aa  aaaignees  of  a  bankrupt, 
Of  in  any  other  special  capacity,  they  most 
prove  an  iadorsementinthateapMsity.  Ber* 
mueoni  v.  Buhs  qfArgyie,  3  C.  &.  P.  29. 

(ti)  Ord  V.  PmiaA,  3  Camp;  239i 

(;r}  MaehelL  v.  Minnmar,  1  Starkie's  C. 
490. 


(y)  Mendez  v.  Carreroon,  Ld.  Baym. 
742.  Bat  this  was  on  proof  of  a  custom 
amongst  merehaats  toprodnee  areeeipt  for 
the  money  so  paid ;  and  Ld.  Holt  held  that 
it  would  have  been  sufficient  to  prove  tliat 
he  had  paid  tiie  money.  In  the  above  case 
(the  record  has  been  consulted)  the  plain- 
tiff did  not  declare  on  the  biU  as  indorsee, 
but  specially  alleged  his  payneat  of  tha 
money  to  tl&e  snbsequenl  indorsee^  on  the 
de&nlt  of  the  acceptor.  Where,  however, 
an  indorser  has  been  ccmpelled  by  a  sab» 
sequent  indorsee  to  take  up  the  bUl,  ha 
SMy  still  sae  as  indorsee  of  the  bill  agakiat 
the  prior  parties..  SeeJDeaJthy.Servieeiierw, 
1  Lut.  836;  and  the  obserfations  of  Law- 
rence, J.  in  CawUm  v.  Buntep^  7  T.  li 
571,  who  CQBsidered  the  pouit  as  seitkil 
by  the  case  si  Death  v.  SerwmiUrs,  that 
the  right  to  sue  as  indarser  was  not  lost 
by  indorsement,  and  tliat  an  indorser,  on 
takhig  up  the  bil^  was  remUted  to  his 
former  right  to  sue  on  the  bill;  and  there- 
fore- tiiat  if  A.  indorsed  to  B.,  and  B,  to 
C,  and  C  ts  J).,  wfaa  returned  the  biU  to 
C,  the  latter  might  recover  as  iodorsae  of 
the  bill.  And  see  Callow  v.  Zatorenee, 
8  M.  &  S.  97,  and  the  case  of  Poumal  v. 
Ferrand,  h\fra,  note  (a).  Where  three 
persons,  not  partners  in  trade,  had  sepa* 
rately  indorsed  the  bi]l  for  the  accommo- 
dation of  the  drawer,  and,  on  its  being 
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And  an  indoner  who  takes  vp  the  lull  from  a  subBequent  indoTMa,  is 
remitted  to  his  fonner  rights  on  the  bill  (m).  It  has  even  been  held  that  an 
intermediate  indoner  who,  on  aetions  brooght  by  a  subsequent  indorse 
against  himself^  and  also  ag»ainst  the  aoceptor^  pays  part  of  the  amount  to 
suoh  iudoiaeoy  may  recover  that  sum  against  the  aoeeptor  as  money  paid  to 
his  use  (a). 

80  if  a  party  take  up  a  bill  fov  the  hononr  of  an  indoner,  he  is  entitled  to 
sue  aU  the  previous  parties  on  the  bill  (b). 

Where  a  note  vaa  given  by  A.taB.ia  seeure  a  debt,  and  was  assigned  by 
J9.  to  C.  with  directions  not  to  negotiate  it,  as  he  shoiold  want  it  for  the 
purpose  of  9ettHng  with  4. )  it  was  held  that  C  eovld  9M>t»  after  a  aettUment 
)>etwe^n  A.  and  fi^  and  without  a  redeUrary  Qf  tha  nQte»  maxntate  an  action 
agaix^t4.(c}* 

Where  the  bill  or  nota  ia  payable  to  4.  and  B.,  who  are  not  partnere,  tba 
indorsement  of  both  ^lust  be  proved  (60« 

An  indorsement  by  one  of  several  partners  in  the  partnership  name  wUl  By  part- 
be  sufficient,  if  the  partnership  be  proved,  for  an  authority  may  be  implied  {e),  "®"' 
So  if  on^  partner  traasfer  in  the  name  which  he  as  managing  partner  ha9 
occasionally  uscid  for  the  purposes  of  the  firm,  although  no  privity  on  the 
part  of  his  partners,  be  proved,  and  although  the  firm  whose  name  U  thua 
nsed  no  longer  exists  (/*). 

Where  the  plaintiff  claimed  through  the  indorsement  of  ^.  S.  the  payee  of 
the  bill,  and  prpved,  that  a  porson  calling  himself  JB.  S^  came  to  Cadiz,  having 
the  bill  in  his  possession,  and  also  a  letter  of  introduction,  proved  to  be 
'genuine,  which  purported  to  be  given  to  a  person  introduced  to  the  writer 
as  E,  S.y  and  also  another  bill  of  exchange  drawn  by  the  writer;  and  also^ 
that  that  person  resided  at  Cadia  ten  da^s,  during  which  time  he  visited  the 
plaintiff,  and  indorsed  the  yil  to  him,  and  received  a  letter  ofereditfrom 
him,  it  was  held  that  this  was  evidence  of  identity,  sufficient  to  warrant  a 

verdict  for  the  plaintiff  (^V 

On  the  dissolution  of  a  partnership,  a  power  given  to  one  of  the  partnen 
to  receive  aAd  pay  debts,  does  not  authorize  him  to  indorse  a  biH  in  the 
i^ame  of  the  partnership  {h),  A  partner  b^Qming  bankrupt  eannot  giva  a 
title  by  indorsement  (i). 

Evidence  of  an  offer  by  tha  defendant  to  give  another  bill  supersedes  the 
proof  of  an  indorsement  (AX 

disbonoared^had  paid  in  equal  portions  the  (^)  BttUdey  v.  Butler ^ZB.  S^  Q.  434* 

amooot  to  a  party  who  had  discounted  it  See  JIfead  y.  V<n(r^4  T.  R.  ^. 

sabsequently  to  thei^  Indorsements ;  held  (h)  Kitgifur  y.  ftnlysonf  I  0.  B.  1^ 

that  they  might  strike  ont  their  faictorse^  Sfee  Xaetf  v.  Wookot,  2  D.  5;  R.  418« 

ments,  and  proceed  jointly  as  possepsors  of  (i)  nomoion  y.  Firere,  10  East,^  418% 

th«  bill  asainst  a  preyious  indorser .    Low.  See  Burt  y.  Moult^  |   C.  £c  Si.  5^, 

y.  Capegtake,  3  Carr.  h  P.  C.  900.  Brayton  y.  X>aU^  2  B.  &  C  293. 

S  Supra,  note  (y).  (k)  Buanquet  v.  Andenon^  6  S0p«  C« 
PownaU  y.  Fhrand^  <l  B.  ^  C..  43;  1  T.  R.  654;  see  Sitffird  y.  Chantr 
^SQ.  berSf  I  Stirkie'»  C.  839.    Where  bo  proof 
(b)  Mertent  y.  Winningttm^  1  E^.  C.  va9  gtyea  «(  the  haad^^Ktiting  of  oae  of 
113.    He  holds  as  an  Indorsee  ibr  value  the  indorsers,  but  it  appeared  that  the 
from  the  party  ybr  whom  (jaoXfrom  whom)  ind9fsement  was  on  the  bill  when  ^e  de- 
he   takes   the   bill.      Barley   on   Billa^  fendant  acccipt^  it»  and  that  he  promised 
146-8.  to  pay  it,  Ryder,  C.  J.,  left  the  case  to  the 
(e)  1  Bos.  &  Pall.  398.  Jury,^  and  the  Court,^  after  a  yerdict  foe 
{d)  Carvickt  y.  Viekery^  Doug.  863;  ffae  ptaiptiif,  refhsed  a  new  trial.   Hankey 
Bay.  O.  B.  66.  v.  Wihon,  Say.  223 ;  Bayley  on  Bills,  367. 
(e)  Supra,  204.  But  where  a  biH  was  shown  to  the  drawer^^ 
(/)  WUliamaon  y.  Johtwmyl  B.  h  C.  with  the  name  of  the  payee  indorsed  upon^ 
147  ;  2  D.  &  R.  281.  it,  and  the  dnwer  merely  objected  for 
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filLLS   OF   EXCHANGE  :    SECONDARY    LIABILITY. 


Proof  of 
value. 


4thly.  Value. — The  holder  of  a  bill  indorsed  in  blank,  or  payable  to  bearer, 
is  not  prejudiced  by  a  defect  in  the  title  without  his  knowledge,  but  he 
must  in  general,  in  such  case,  prove  that  he  has  given  value  for  the  bill ; 
and  therefore  it  is  no  defence  to  an  action  on  a  bill  or  note  to  prove  that  it 
was  lost  by  the  owner,  or  stolen  from  him,  provided  the  plaintiff  can  show 
that  he  gave  a  valuable  consideration  for  it  (Q.  So  if  the  bill  has  been  ex- 
torted by  duress,  the  plaintiff  must  prove  that  he  gave  some  value  for  it  (m). 
So  where  the  bill  has  been  obtained  from  the  drawer  by  fraud  (it) ;  and 
though  value  were  given,  the  defendant  may  defeat  the  holder's  claim  by 
proof  that  he  had  notice  of  the  defect  (o). 

It  is,  however,  a  question  whether  the  plaintiff  acted  band  fide  in  taking 
the-bill,  and  whether  he  acted  with  due  and  reasonable  care  and  caution  in 
doing  so,  where  there  are  any  circumstances  sufficient  to  excite  the  suspi- 
cion of  a  prudent  man  (p).  And  though  he  gave  value,  the  plaintiff  cannot 
recover  on  a  note,  cheque  or  bill,  which  has  been  lost  or  stolen,  if  he  take  it 
after  it  has  become  due  {q). 

Bankers  who  have  given  acceptances  for  a  customer  beyond  the  cash 
balance  in  their  hands,  hold  all  collateral  securities  for  value  (r),  and  may 
recover  against  an  accommodation  acceptor,  although  the  customer  who  had 
previously  deposited  the  bill  with  them  had  it  in  his  hands  when  it  became 
due,  and  had  agreed  to  deliver  it  up  for  a  valuable  consideration,  instead  of 
which  he  redelivered  it  to  the  plaintiffs  (s).  So,  although  they  had  de- 
livered it  to  the  payee  when  it  became  due  to  procure  payment,  and  it 


woQt  of  consideration,  it  was  held  that  it 
did  not  supersede  the  necessity  of  proving 
the  indorser's  hand-writing.  Duncan  v. 
Scatty  ]  Camp.  101. 

(0  MiUer  v.  Raee^  1  Burr.  462.  LatD- 
son  V.  Wettony  4  Esp.  66.  Grant  v. 
Vaughtmy  3  Borr.  1610;  1  Bl.  R.  486; 
8  Show.  236;  3  Salk.  126;  Ld.  Baym.  738. 
Peacock  y.  Rhodes,  Doug.  611.  Pater^ 
son  V.  Hardaere,  4  Tannt.  114.  So  bank- 
notes cannot  be  followed  by  the  legal 
owners  into  the  hands  of  bonAfide  holders 
for  a  valuable  consideration  without  no- 
tice; and  therefore  where  a  trader,  after 
bankruptcy  and  a  commission^  procured 
bank-notes  in  exchange  for  bills,  and  by 
these  bank-notes,  through  an  agent  un- 
known to  the  defendants  (bankers),  re- 
deemed a  bill  of  exchange  hi  their  hands, 
it  was  held  that  the  assignees  could  not 
recover.  Lowndes  v.  Anderson,  13  East, 
130.  See  also  Solomons  v.  The  Bank  of 
Bnglandj  13  East,  135;  and  supra,  tit 
Banxruftct. 

(m)  Duncan  v,  Scott,  1  Camp.  100. 

(n)  Rees  v.  Marquis  of  Headfort,  2 
Camp.  674. 

(o)  See  the  cases  above  cited,  note  (2). 

(p)  G^Zv.Cu^i^,3B.&C.466.  Therea 
discount  broker  discounted  a  bill,  (stolen  the 
night  before)  from  a  person  whose  features 
he  knew,  but  whose  name  was  unknown. 
Where  a  trader  received  from  a  stranger, 
in  part-paymentof  goods,  a  bill  which  had 
been  lost,  the  party  paying  it  represent- 


ing to  the  trader  that  he  had  been  recom- 
mended to  him  by  a  customer  of  his,  and 
directing  the  goods  to  be  sent  to  a  place 
not  a  regular  booking-office ;  there  was  no 
evidence  that  the  newspaper  advertising 
the  loss  ever  came  under  his  view ;  the 
Judge  left  it  to  the  jury  to  say  whether 
the  bill  was  received  out  of  the  ordinary 
course  of  business,  and  under  circum- 
stances which  should  have  excited  suspi- 
cion and  inquiry;  and  they  having  found 
for  the  defendant,  the  acceptor,  the  Court, 
deeming  it  a  case  peculiarly  for  the  eon* 
sideration  of  a  jury,  refused  a  new  trial. 
Slater  v.  We^,  3  C.  &  P.  326.  And  see 
GW  V.  C^OnJtt,  1  C.  &  P.  163.  487. 

(9)  Down  V.  HaXlvng,  4  B.  &  C.  330. 
A  cheque  on  a  banker,  lost  by  accident, 
was  paid  to  a  shopkeeper  for  g^oods,  in 
London,  five  days  after  the  date;  in  an 
action  by  the  owner  against  the  shop- 
keeper, it  was  held,  that  it  was  for  the 
Jury  to  say  whether  the  defendant  had 
taken  the  cheque  under  circumstances 
which  ought  to  have  excited  the  suspicion 
of  a  prudent  man ;  it  was  also  held  that 
the  shopkeeper  having  taken  the  cheque 
five  days  after  it  was  due,  it  was  sufficient 
for  the  plaintiff  to  prove  his  property  in 
'  the  cheque  without  showing  how  he  lost 
it  And  see  JEgan  v.  Threlfall,  6  D.  &  R. 
326 ;  Beekwith  v.  Corrall,  3  Bing.  444. 

(r)  Bosanquet  v.  Dudman,  I  Starkle's 
C.  1. 

(#)  Ibid. 
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remained  in  hig  hands  till  his  bankruptcy^  and  then  passed  into  the  hands 
of  his  assignee  (/). 

An  acceptor  could  not,  before  the  new  rules,  by  mere  notice  to  the  plain- 
tiff, and  without  throwing  suspicion  on  his  title,  compel  him  to  prove 
vahe  («).  According;  to  the  practice  of  the  Court  of  Common  Pleas,  the 
defendant  was  required  to  give  notice  of  his  intention  to  call  upon  the 
plaintiff  to  prove  l^at  he  gave  value  for  the  bill  (x).  In  the  King's  Bench 
it  was  not  necessary  to  give  such  notice,  although  it  was  usual  and 
proper  to  do  so  (y).  Whether  such  notice  had  or  had  not  been  given  (z), 
the  plaintiff,  it  seems,  was  not  bound  to  enter  upon  proof  of  consideration 
as  part  of  his  original  case,  or  until  suspicion  had  been  cast  upon  his 
title,  either  upon  cross-examination  of  his  witnesses  (a),  or  by  proof  on 
the  part  of  the  defendant  (b). 

An  indorsee  cannot  recover  against  the  acceptor,  costs  incurred  by  him 
in  an  action  on  the  bill  against  him,  there  being  no  privity  of  contract 
between  them  (c). 

Secondly,  where  the  liability  is  of  a  secondary  and  conditional  nature, 
and  is  consequent  upon  the  default  of  the  maker  of  a  note  or  acceptor  of  a 
bill,  that  is,  where  the  action  is  brought, 

1st.  By  the  payee  against  the  drawer  of  a  bill.  2dly.  By  an  indorsee 
against  the  drawer  or  indorser  of  a  bill,  or  against  the  indorser  of  a  promis- 
sory note. 


Effect  of 
notice  to 
prove  value. 


Secondary 
liability. 


Payee 
against  the 
drawer. 


(0  Bruee  v.  Hurley^  1  Starkie's  C.  S3. 

(ic)  Reynoldt  v.  Chettle,  2  Camp.  606. 

(x)  Patenon  v.  Hardaerej  4   Taunt. 
11. 

(y)  In  an  action  by  an  indonee  against 
the  acceptor  of  an  accommodation-bill, 
no  notice  to  dispute  the  consideration  is 
neceisary.  Mann  v.  I^ntf  1  Mo.  &  M. 
240.  Wyatt  v.  CampbeUf  1  Mo.  &  M.  80. 
SembUf  in  all  cases  of  no  consideration 
given,  the  holder  must  prove  value.  lb. 
Skarpe  v.  BaUeytS  B.  &  C.  44.  In  an  action 
on  a  note  which  has  been  stolen,  it  is  In- 
cumbent on  the  plaintiff  to  prove  that  he 
gave  full  value  for  it.  J)e  la  Chaumettt 
V.  The  Bank  of  England^  9  B.  &  C.  208. 
Nor  can  he  recover  if  he  had  notice 
of  the  Act  before  he  paid  value.  lb. 
And  notice  to  a  party  who  presents  the 
note  for  payment,  and  to  whom  the  note 
has  been  remitted  by  a  foreign  merchant 
for  payment,  is  notice  to  the  party,  a 
foreign  merchant,  who  remits  it.  lb. 
S,  being  indebted  to  a  firm  in  which  he 
was  partner,  gave  a  note  in  the  name  of 
another  firm,  in  which  he  was  also  a  part- 
ner, in  discharge  of  his  individual  debt ;  the 
payees  indors^  it  cryery  and  the  indorsees 
sued  the  parties  who  appeared  to  be 
makers ;  held  that  this  note  was  made  in 
fraud  of  SJt  partner  in  the  second  firm, 
and  could  not  be  enforced  against  him  by 
the  payees,  and  that  at  all  events,  under 
these  circumstances  of  suspicion,  the  in- 
dorsee could  not  recover  without  proving 
that  he  took  the  note  for  value,  though  no 
notice  had  been  given  him  to  prove  the 
consideration.  Held  also,  Parke,  J.  d{«- 
wnHstif #,  that  in  all  cases  where,  from  de- 


fect of  consideration,  the  original  payee 
cannot  recover  on  the  note  or  bin,  the  in- 
dorsee, to  maintain  an  action  against  the 
maker  or  acceptor,  must  prove  considera- 
tion given  by  himself  or  prior  indorsee, 
though  he  may  have  had  no  notice  that 
such  proof  will  be  called  for.  Heath  v. 
Samom,  2  B.  &  Ad.  291. 

(z)  A  contrary  course  was  adopted  by 
Ld.  Ellenborough  {Delauney  v.  Miiehell, 
1  Starkle's  C.  430);  but  the  later  prac- 
tice appears  to  be  more  convenient,  since 
it  frequently  happens  that  the  defendant 
is  unable  to  impeach  the  plaintiiTs  title, 
and  then  the  proof  of  consideration  be- 
comes unnecessary. 

(a)  Where  notice  had  been  given  to 
prove  the  consideration  given  for  a  note, 
and  a  witness  had  been  cross-examined  in 
order  to  disprove  the  consideration,  it  was 
held  that  the  plaintiff  was  bound  to  give 
evidence  of  consideration  as  part  of  his 
case  in  chief,  and  that  he  could  not  give 
such  evidence  hi  reply.  Whiiloekg  v. 
Underwood^  8  D.  &  R.  356.  Dekmney 
V.  MUcheU,  1  Starkle's  C.  439. 

(6)  Beynoldt  v.  Chettle,  2  Camp.  fi06. 
Patenon  v.  Hardacre,  4  Taunt  114. 
Humbert  v.  Ruding,Chitty  on  Bills, 512. 
In  an  action  by  a  third  indorser  against 
the  acceptor  it  is  not  sufilcient  for  the  de- 
fendant to  show  no  value  given  as  between 
the  drawer  and  first  indorsee,  or  upon  the 
subsequent  indorsements,  without  showing 
no  vidue  as  between  himself  and  the 
drawer.  Whitaker  v.  Edwards,  1  Ad.  6c 
£11.  638.  Notice  to  dispute  had  been 
given. 

(c)  Dawson  v.  Morgan,  9  B.  dc  C.  618. 
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BILLS   OP   BXCAAMOa:   BfiCOtfDAftT   LIABILITY. 


Drawing  of 
thebilL 


Proof  of 
preeent- 
ment. 


F«f  pfcjr- 
ment* 


l0t.  By  tlM  paye#  against  the  drawer  of  a  bill :  HeM  f lid  plidntHT  Atliit 
prove  (d),  Ist,  The  drawing  of  the  bill.  2dly,  Due  pres^iktment.  3dly, 
The  drawee's  or  aoeeptor's  default.  4thly,  Notice^  or  facts  which  excuse 
the  want  of  notice^  to  the  drawer }  and  in  soine  eases,  5thly,  A  protest. 

1st.  The  drawing  of  the  bill  is  usually  established  by  proof  of  the  drawer's 
hand-^writing,  or  by  prcMf  of  tha  drawing  in  his  name  by  an  authorised 
agent*  Where  there  are  several  drawerHy  it  must  be  proved  that  they  all 
signed  the  bill,  or  gave  authority  fot  the  drawihg  df  it  ifl  their  joint 
namee  (#). 

3dlyi  Prsseotmant  (/).  Aa  the  liability  df  th^  drawer  6f  indorter  is  of 
a  aecondary  nature  onlyi  for  he  undertakaa  to  pay  the  flrtnount  upon  the 
defaoh  of  the  maker  or  aeeeptor,  it  Is  neoessi^  to  avar  atld  prote  that  due 
diligence  has  been  used  for  the  purpose  of  produfing  pajrment  frotfl  the 
maker  or  acceptor  (ff) ;  and  heiis  H  Is  to  ba  Observed,  that  an  allegation  of 
due  presentment^  and  a  reftisal  to  pay,  will  not  be  satisfied  by  evidence  that 
the  maker  or  acceptor  could  not  be  found  when  the  note  or  bill  Was  due  (A). 

Duly  presented  means  pnsmtad  aceordifig  to  tke  cast6m  of  merchants, 
which  necessarily  implies  a»  aacseptlon  in  fhvour  of  those  unavoidable 
accidents  which  must  prevent  the  parly  fMUk  d(^ng  it  wMiitf  the  regular 

time(t). 

A  presentment  may  be  aithar  for  aedeptanee  or  payiieflt.  Whe^  the 
bill  is  payable  at  a  certain  date  a  presentment  for  payment  must  be  proved 
to  have  been  made  on  the  last  day  of  grace,  whether  the  bill  be  an  inland 
or  foreign  <»e  (A)* 

Where  the  bUl  Is  dishononred  fi>r  lionpayment  a  previous  acdeptance, 
though  alleged,  need  not  be  proved  (/). 

A  bill  payaMe  at  a  banker's  miist  be  pre^safed  withhi  tli«  usnal  banking- 
hours  (m) ;  but  where  the  bill  is  payable  at  the  house  of  a  privi^te  trades- 
man, the  presentment  need  sot  be  nuide  witiiin  the  banking-honis.    In  sacb 


m 


(if)  A»  to  Che  piodaction  of  the  kflli 
Tide  iuvra,  20^ 

e)  Vide  mprof  Proof  of  Aooeptsnae, 
Qu,  whether  ooe  who  draws  a  bill  i» 
the  nanM  of  a  drm,  Aod  of  which  he  is  not 
a  member,  without  authority,  is  liaihie  as 
dmwer.  WiUaw  v,  Barihrop^  2  M.  ^  W. 
803. 

(/)  Where  it  is  ambiguoni  oa  the  face 
of  an  inttmmeDt  whether  it  be  a  bill  of 
ezohange  or  promisiory  note,,  the  pa7e» 
may  treat  it  as  either,  and  prestBtnieal  i» 
unaecesaavy:  JSdU  t.  BwrVf  6*  B«  &  C^ 
4Sld.  Orm9  t.  MUner,  8  TkulU  790. 
Allan  y.  MaiMm,  4  Cimpu  11&.  Skut^ 
tfeworth  v.  Sftevmi^  1  Camp.  40f.  Pre- 
sentment ibr  aooeptance  k  not  neets- 
sary  except  in  cases  of  bilkr  payable 
within  a  limited  ^mt  afltar  sight.  Bayley 
on  BUU,  182«  But  In  case  of  present^ 
ment  and  dishonovr,  notice  must  bis  giveo* 
Cfoodall  T.  DolUf^  1 1.  B.  713. 

(g)  2  ^nn.  677  ;  2  II.  K  565. 

(A)  teuan  t.  Pigott,  oited  Bayley  Or 
B.  187. 

(^  Per  Lord  Sllenboroag^^  P(Uis$tc0 
V.  Tmrndv,  2  ^mHh,.224 

(k)  ^TilL  152.  Tauel  t.  Leiois, Id. 
Bsymend^  74a.    Andtrtim  v,  Bmikf  16 


Bast,  248.  Days  of  giaoe  are  not  allowed 
where  the  bill  is  payable  on  demand 
(Ckitty^  146).  A  cheque  reoeiTsd  on  one 
day  should  be  yrasented  Ibr  paymest 
oa  the  next  day.  2  Gamp4  687.  Wham 
a  bill  was  dntwn  at  C,  in  NewHsttd* 
laody  on  the  12th  Augnet,  in  dvpUcate^ 
from  which  place  there  was  a  daily  poS^ 
to  St  John's,  aad  a  post-office  pakieS 
&•»  tbsnee  te  Bngland  tlHve  tintos  m 
week,  and  the  voyage  about  18^  days^  and 
the  bitt  was  not  presented  for  aoceptanee' 
uHtit  the  16th  November^  and  was  dle^ 
honoured' when  due>  and  the  jufy  fciuad  a 
Terdiot  for  the  defendant,  the  Court  to» 
fbsed  todlstnrbit.  Stttiker  ▼.  Grt^mtiu 
4  M#  fc  W«  721. 

(j>  Sidier  ia  an  astioa  against  the 
diawee  of  an  indorsee,  for  the  fact  is  not 
esseatlal  to  the  defendant's  legal  liabflily.- 
Tatmer  y^BeaUf  4  B.  &  C.  812.  Coatray 
J0nt0f.  Mergan^  2'Caaip.  407. 

(m>  Parhtr  v.  Gordon^  7  SasS^  886.F 
Ekerd  y.  Teedr  1  M.  &  &.  28»  And  it 
wiU-  net  be  inforted  ffora  the  eirc«B»* 
sfisnce  ol  the  bill  bein^  pSesented  by  sr 
notary,  that  it  had  before  been  duly  psa- 
seated  withhi^  baalilag<4Mar8.    Ibid. 
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case  it  ha»  been  held  that  a  presentment  at  eight  in  the  evening  is  not  un*  Proof  of 
•eatonable  (»);  and  a  presentment  at  any  time  in  the  day  or  evening  is  present- 
sufficient,  if  an  answer  be  given  by  an  authorized  person  (o)*  'Hme^of. 

Where  the  bill  is  payable  at  sigkiy  or  within  a  certain  time  after,  it  most 
be  presented  within  a  reatonable  time  (p). 

No  precise  rule  has  been  laid  down  defining  the  limits  allowed  for  pre- 
sentment  in  such  oases^  the  courts  have  cautiously  avoided  the  fixing  any 
certain  time  even  in  respect  of  an  inland  bill;  and  it  has  been  said  that  no 
precise  rule  can  be  laid  down  upon  the  subject  (gr).  The  question  of  reason, 
able  time  in  thi%  as  in  all  other  cases^  appears  to  be  a  mixed  question  of 
law  and  of  fact  (r) ;  but  in  the  late  ease  of  Fry  v.  HiB^  the  court  seem  to  have 
considered  it  to  be  a  ques^on  for  the  jury.  It  has  been  held,  however,  that 
the  plaintiff  is  not  guilty  of  laches  in  sending  a  foreign  bill,  payable  after 
sight,  into  circulation  before  acceptance  (•),  and  in  keeping  it  in  circulation 
without  aceeptance,  so  long  as  the  respective  holders  found  convenient. 

A  cheque  payable  on  demand  need  not  be  presented  till  the  day  after  that 
on  which  it  is  given ;  it  is  sufficient  to  send  it  for  presentment  by  the  next 
day's  post  (^). 

Where  a  bill  is  accepted  payable  at  a  particular  plaee  (»),  the  allegation  p]]^.^  ^f^ 


(a)  2  Camp.  537.  And  see  TM^gi  v, 
Nevmham,  1  C.  &  P.  631. 

(o)  Oamettr,Woodeoe]k,lStKrklt^C. 
475;  6  M.  dc  a  44.  See  also  Mem^  v. 
Lee,  2  Ch.  124;  WMtaMer  t.  Bank  qf 
EngUmd,  I  C.  M.  &  R.  744^  6  C.  &  P. 
700. 

And  see  DarbiMre  t.  Parker,  6  Bast,  3 ; 
2  H.  B.  66^.  See  Fry  t.  HUl,  7  Taunt 
307.  SembJe,  presentment  on  the  fourth 
day  In  Loodon,  when  drawn  at  the  dls* 
tsnee  of  twenty  miles  ftom  London,  Is 
wlthia a lyissnanWe tfane.  Ibid.  Andsee 
Chupyy.  Harden,!  T2ixmt,\^.    It  is  not 

uasiHiBble  to  tieot  bills  of  this  nature 

as  not  requiring  immediate  preientnisnt, 
bat  as  being  rotahmUe  by  die  holders  ibr 
the  porpose  of  using  them,  within  a  mode- 
ms time  (fbr  indeflnlte  dday  cannot  of 
osene  be  allswsd),  ae  part  of  Ae  eifou- 
latlng  BodlnB  of  the  country.  Shuie  v. 
MMme,  M.  A;  M.  138.  The  questioa  la 
saeh  case  Is,  whether,  lookhig  at  the  sitae- 
tioa  aad  Interests  of  both  drawer  and 
hoMsr,  there  has  been  any  uni«asoBable 
dUay  OB  tiM  part  of  the  fonnsr  hi  ibrward- 
ing  the  bill  ftw  aeceplanee,  or  putting  it 
into  eircalatlon.  Memth  ▼.  Mmeden, 
0  JMsg.  4ia  In  the  ease  el  Maide  ▼. 
Mromm,  4  Bing.  If.  C.  207,  H  appeared 
that  a  eheqoe  diawn  by  F.  on  abanlur  at 
BM^  was  oashed  Hr  the  deCsadant  by  a 
bnaeh  of  the  If .  W.  bank  at  Mahneahary, 
onTeesday,  Mareh29;  the  saane  day  K 
was  Ibrwarded  to  the  pvineipat  N.  W.  bank 
at  Mdkshamy  twelve  miles  ftvm  Bath ;  on 
Friday  the  2l8«  kwas  pnseated  at  Bath, 
and  dlsliononred.  The  Court  held,  that  tile 
presentment  was  not  In  time  to  give  tiie 
N.  W.  bank  a  claim  against  thedeAodaat. 
Tindal,  J.  in  dellTering  jodgment,  said, 
"  Hie  result  of  the  cases  from  Riel^fijird  ▼. 


Bidge,  2  Quapw  U9;  to  Baddingi^m  v« 
Schleucher,  4  B.  &  Ad.  752,  is  that  the 
plalntlir  receiving  a  cheque  has  till  the 
follswing  day  to  present  it,  where  there  ar9 
the  ordinary  means  of  doing  sOb  Hers  the 
plaintiffs  resided  in  a  post-town,  and  if 
they  had  remitted  the  cheque  to  Bath  by 
the  neoEtday's  post,  it  would  have  been  pre- 
sented on  Thursday;  if  tliere  was  any 
sufficient  cause  for  not  pursuing  that  course, 
It  is  on  them  to  show  it,  but  I  tliink  on 
the  whole  of  the  fccts,  they  have  been 
gaOty  ofleehes.*^ 

(q)  Per  Byre,  G.  /.  MkOman  v.  B^JBgu' 
tno,  2  H.  B.  505 ;  and  per  Heath,  J.  aad 
Oibbs,  C.  J.  Chjupyy,  Harden,  7'niintt  160. 

(r)  Darbiehire  v.  Parker,  6  East,  9. 
Sise  the  rale,  tfi/rer,  p.  296. 

(#)  Gaupg  V.  Harden,  7  l^ant.  100,  hi 
ail  action  l^  the  indorsee  agidnst  tlie  in* 
derscr;  and  In  Mw^man  v.  lyEgume, 
2H.  B.d65.  WkUaiker  y.  BeaJt  ^ Sng- 
land,  1  C.  W.  ft  R.  744;  00.  ft  P.  700. 

<#)  Fry  V.  Hill,  7  Tannt.  307 ;  and  see 
the  rule  WiUktme  v.  Smith,  2  B.  ft  A. 
407,  and  iTf/Vo,  p.  220: 

(tt)  A  note  in  the  margin  mentioning  a 
place  ^ere  payable,  imed  not  be  anrerred 
in  the  dsdavation,  not  need  the  bill  be 
proved  to  haae  besn  presented  there  §at 
payment*  it  Mag  treated  as  a  nemoraa- 
dam  ea^,  and  not  as  pert  of  the  contract. 
Wimamey.Warin9,\0B.kC.%,  It  Is 
saflfeieuS  thai  the  bill  is  presented  at  the 
ph»e  where  it  Is  made  payable,  notwitlh* 
staading  the  dranrse  may  die  belbns  it  be- 
comes loe,,  and  fads  repressalativea  may  be 
igausaat  of  the  exfatence  of  the  MIL  PkUf- 
paty,  Bryant^  3  C.ft  P.  244.  A  fioreiga 
bill,  upon  being  presented  to  tiie  drawees 
at  their  place  of  resideace  at  Xw,  Is  refused 
acceptance ;  the  defendants,  the  correspond- 
ents of  the  payees,  who  had  indorsed  ft. 
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Pretent- 

menty 

where. 


and  proof  that  the  bill  was  presented  at  that  place  is  sufficient,  without 
shovring  a  presentment  to  the  acceptor  himself.  For  although  the  statute 
1  &  2  G.  4,  c.  77y  has  provided  that  the  acceptor  may  be  called  on  else- 
where, notwithstanding  the  limitation  in  his  acceptance,  yet  it  is  not  com- 
pulsory on  the  holder  to  go  elsewhere  (i*). 

If  the  presentment  be  at  the  place  mentioned  in  the  acceptance,  proof  of 
the  acceptor's  hand-writing  is  essential,  otherwise  it  would  not  appear  that 
the  place  mentioned  in  the  acceptance  was  appointed  by  him  (y). 

If  a  holder  of  a  bill  payable  after  sight  keep  it  without  either  presenting  it 
or  putting  it  into'circulation,  he  is  guilty  of  laches,  and  cannot  recover  (z)* 

Proof  of  presentment  of  a  bill  to  a  banker's  clerk  at  the  clearing-house, 
is  sufficient  (a).  If  the  bill  has  been  accepted  by  the  agent  of  the  drawee, 
who  is  abroad,  it  must  be  presented  to  that  agent  for  payment  (h). 

Where  the  acceptor  is  dead,  presentment  must  be  made  to  his  executor 
or  administrator,  and  if  there  be  none,  at  the  house  of  the  deceased  (c). 
If  the  bill  be  payable  at  a  particular  place  it  is  not  necessary  to  present  it 
to  the  executor  {d). 

If  a  note  be  made  payable  at  a  particular  house,  a  denmnd  of  payment  at 
that  house  is  a  demand  on  the  maker  (e).  Where  a  note  was  made  payable 
at  the  house  of  C,  who  was  the  banker  of  A,j  and  in  the  course  of  business 
was  indorsed  to  C,  it  was  held  that  it  was  unnecessary  to  make  any  demand 
upon  the  maker  (/).  If  the  maker  or  acceptor  be  dead,  the  note  or  bill 
should  be  presented  to  his  representative,  if  he  lives  within  a  reasonable 
distance  (g). 

Presentment  at  a  banker's  must  be  within  banking-hours,  in  other  cases 
must  be  at  a  reasonable  hour ;  presentment  between  seven  and  eight  in  the 
evening  is  reasonable  (A). 


accepted  it  In  the  terms,  ^  aeoq»ted  aader 
protest  for  honour  of  L,  jr  Co^  uid  will  be 
paid  for  their  aceoont  if  regnlarly  pro- 
tested and  reliued  when  due ;"  held,  that  as 
under  such  special  acceptance  there  could 
not  be  a  refiual  to  pay  unless  there  was  a 
presentment  and  demand  of  payment,  it 
was  the  duty  of  the  pUmtiift  to  present  it 
to  the  drawees  on  the  day  it  be<^me  doe, 
and  at  the  phuse  where  they  resided,  no 
other  being  designated  in  the  bill,  and  that 
it  was  proptfly  protested  for  non-payment 
at  X.,  the  nsage  of  merchants  being  ex- 
clnded  by  the  terms  of  the  special  a^ 
ceptance.  MiteheUr,  Baring^  10  B.  k 
C.4 

(x)  De  Bergareehe  v.  POZtii,  8  Bing. 
476.  And  see  Hawkey  v.  Borwiek^  4  Bing. 
185.  Tumor  v.  Hoyden^  4  B.  &  C.  S; 
Bayley  on  Bills,  178.  Whether  the  house 
be  mentioned  in  the  bill  or  note,  or  in  the 
margin,  or  in  the  acceptance  only,  that  is 
the  proper  place  of  presentment.  See 
Maeinioth  v.  Haydoiy  My.  &  Mo.  80S. 
Under  an  allegation  that  the  bill  was  duly 
presented,  without  stating  an  acceptance, 
the  plaintiff  may  proye  a  presentment  at 
the  place  mentioned  in  the  acceptanee. 
ParU  T.  Edg€,\  C.  &  M.  4S0. 

(y)  Sedgwick  ▼.  Jager,  5  C.  &  P.  199. 

\z)  S  H.  B.  565. 


(o)  lUymoUd*  V.  CkettU,  3  Gamp.  595. 
Harrii  ▼.  Parker,  8  Tyr.  870. 

(6)  PAittqM  V.  Astling  and  aikerty  9 
Taunt.  206. 

(e)  Molloy,b.  8,0.10,  s.  84.  Chitty  on 
sols,  817. 

(d)  PkUpott  V.  Briani,  8  C.  &  P.  S44. 

(e)  Saundenon  ▼.  Judge,  %  H.  B.  509. 
Bcwei  V.  Howe,  5  Taunt.  80.  Where  the 
bill  was  taken  to  the  house  of  which  the 
drawer  was  described  in  the  bill,  and  the 
party  was  informed  by  a  woman  in  the 
passage  that  the  drawer  was  gone,  and  it 
was  shown  by  the  defendant  that  the  wo- 
man was  a  lodger,  and  that  the  drawer 
having  quitted  the  premises,  no  one  had 
heard  of  the  message  so  communieatad, 
it  was  held  to  be  evidence  from  which  the 
jury  might  infer  that  she  was  an  inmate, 
and  that  the  presentment  was  sufficient. 
Buxton  Y.  JMMf,  1  M.  &  G.  88. 

(/)  Saunderwn  v.  Judge,2  H.  B.509. 
In  that  ease  the  note  was  made  payable  at 
the  bankers  merely  by  means  of  a  memo- 
randum indorsed  at  the  foot;  and  the  court 
were  of  opinion  Uiat  the  averment  of  a  pr»> 
sentment  according  to  that  note  was  unne- 


{ff)  Bayley,  O.  B.  95. 

(h)  WilHnt  y.  Jadis,  2  B.  &  Ad.  168 ; 
9  M.  &  M.  14i.    Barclay  v.  Bayley, 
Camp.  527. 
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An  allegation  of  the  presentment  of  a  bill  to  P.  P.  (the  bill  having  been 
accepted  by  P.  P.,  No,  6,  Budge  Row,)  is  proved  by  showing  that  the  holder 
went  to  No.  6,  Budge  Row,  and  found  it  shut  up,  no  one  being  there  (t). 

See  the  statute  6  &  7  W.  4,  c.  68,  as  to  a  bill  accepted  supra  protest  for 
boDoixr. 

3dly.  The  defauU  of  the  drawee  or  acceptor. — Where  a  bill  is  payable  so  Proof  of 
many  days  after  sight,  the  plaintiff  must  prove  a  presentment  for  accept*  dishonour, 
ance  (A).  But  in  other  cases  it  is  sufficient  to  prove  a  presentment  for 
payment  when  the  bill  becomes  due,  and  a  refusal  to  pay  {I) ;  and  if  a  pre- 
vious acceptance  be  unnecessarily  alleged,  it  need  not  be  proved  (m).  It 
is  sufficient  to  prove  a  presentment  for  acceptance,  and  a  refusal  to  accept 
at  any  time  before  the  bill  becomes  due,  for  upon  the  dishonour  the  drawer 
becomes  liable  (n)  immediately.  It  is  also  sufficient  to  show  that  the 
drawee  refused  to  accept  according  to  the  form  of  the  bill ;  and  evidence 
is  inadmissible  for  the  purpose  of  proving  that  the  mode  of  payment  pro- 
posed would  have  been  equivalent  to  a  payment  according  to  the  terms  of 
the  bill  (o).  The  plaintiff  must  prove  that  the  refusal  came  from  the  de- 
fendant; it  is  not  sufficient  therefore  to  produce  a  witness  who  went  to  the 
drawee's  residence,  and  was  there  told  by  tame  one  that  the  bill  would  not 
be  honoured  (p). 

4thly.    Notice  to  the  drawer  (9).— The  general  rule  is  that  the  plaintiff  Notice- 
must  prove  that  he  has  used  due  diligence  in  giving  notice  of  the  default ;  General 
and  whether  due  diligence  has  been  used  is  usually  a  question  of  law^  but  ^ 
dependent  on  facts,  such  as  the  situation  of  the  parties,  their  places  of  abode^ 
and  the  facility  of  communication  (r). 

It  is  sufficient  to  prove  that  the  defendant  had  due  notice  from  any  party  By  whom, 
to  the  bill  («)«    If  the  drawer  receive  due  notice  from  his  own  indorsee,  he 
is  liable  to  a  subsequent  indorsee,  from  whom  he  received  no  direct 
notice  (i). 


(0  HiHe  V.  AOelif,  4  B.  &  Ad.  (KM. 

(i)  Chitty,  O.  B.  122. 

(0  B.  W.  P.  860.  Briffht  v.  Purrier, 
3 East, 488.  BdningansY.Glo9ter,9Eastf 
481.   See  Maearty  v.  Barrow,  Str.  949. 

(m)  Tanner  v.  Bean,  4  B.  &  C.  812, 
f^nhUf  Jonet  v.  Morgan,  2  Camp.  474. 

(n)  B.  N .  P.  209.  Bright  v.  Purrier, 
3Ea8t,488.  BallingalU  v.  Glo9ter,3EBBt, 
481.  See  Maearty  v.  Barrow,  Str.  949. 

(0)  Bodbn  T.  Oarcioi,  1  Camp.  C.  425. 

[j)  Cheek  V.  Boper,  6  £q>.  C.  175. 

(9)  Dagglith  v.  Weatherby,  2  Bl.  R.  747. 
Notice  to  the  acceptor  in  an  action  against 
the  drawer  of  a  bill,  payable  at  a  particular 
place,  is  annecesaary.  JSdwards  v.  Dick. 
4B.&A.212. 

(r)  See  Darbyehire  v.  Parker,  6  East,  3 ; 
8  Camp.  802.  Tindal  v.  Brown,  1  T.  R. 
1^.  But  see  Lord  Kenyon's  opinion  in 
SUton  V.  Shepherd,  6  East,  14.  n.;  and 
■ec  the  ordinary  rule,  infra,  n,  (a).  By  the 
>t.  7  &8G.  4,  c.  15,  8. 1,  where  bills  of 
ezcbasge  becoming  dne  on  the  day  pr&- 
c«Juig  Good  Friday  or  Christmas-day  are 
dishonoured ,  notice  thereof  may  be  given  on 
tte  day  after  such  Good  Friday^&c.  sec.  2. 
Bills  of  exchange  becomiog  due  on  fiist  or 
thanlcsgiiriiig  days,  to  be  payable  on  the  day 

VOL.  II. 


next  preceding  soch  fast  or  thanksgiving 
day.  sec.  3.  Good  Friday,  Christmais-day, 
as  regards  bills  of  exchange,  to  be  treated 
as  the  Lord's  Day.  A  party  who  receives 
notice  on  a  Sunday,  Good  Friday,  or  Christ- 
mas-day, is  in  the  same  situation  as  if  it  had 
not  reached  him  till  the  next  day.  Bray  v. 
Hadwen,  5  M.  &  S.  68.  A  Jew  is  not 
obliged  to  forward  a  bill  on  the  day  of  a 
grand  religious  festival.  Lindo  v.  Um^ 
worth,  2  Camp.  602.  If  notice  be,  in  fact, 
given  before  action  brought,  although  not 
at  the  proper  time,  yet  proof  of  having 
used  diligence  will  satisfy  the  allegation 
of  notice  having  been  given.  Harrie  v. 
Biehardson,  4  C.  &  P.  52. 

(i)  2  Camp.  177.  Bother  v.  Kieran, 
4  Camp  87.  Shaw  v.  Croft,  2  Camp. 
873.  Wilson  v.  Swabey,  1  Starkie's  C. 
34.  Jamieson  v.  Sidnton,  2  Camp. 
873.  Oumon  v.  Metz,  1  B.  &  C.  193. 
Chapman  v.  Keane,  8  Ad.  &  EIL  607. 
But  see  ex  parte  Barclay,  7  Yez.  Jun. 
598 ;  and  Tindal  v.  Brown,  1  T.  R.  167. 
In  that  case  time  liad  been  given  to  the 
maker  of  the  note«  A  notice  given  by  one 
not  a  party  to  the  bill  is  insufficient.  Ste» 
wart  V.  Kennett,  2  Camp.  177. 

(0  Shaw  V.  Crqft,  2  Camp.  873. 

Q 
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BILLS  OF  EXCHAKOE  :   SECONDARY   LIABILITY. 


Proof  of 
Ushonour. 


Time  of. 


A  bill  indorsed  in  blank  baying  been  left  at  an  attorney's  office  to  be  pre- 
sented by  bim,  was  on  presentation  disbonoured ;  a  letter  written  by  tbe 
attorney  to  tbe  drawer  was  beld  to  be  a  sufficient  notice  of  disbonour, 
altbougb  be  did  not  state  on  wbose  bebalf  he  applied  (u). 

Upon  the  guarantee  of  tbe  price  of  goods  to  be  paid  for  by  bill,  it  was 
beld  that  notice  of  dishonour  should  be  given  both  to  the  drawer  and  to 
tbe  party  who  guaranteed  the  payment,  unless  both  were  bankrupts  (x). 

Notice  should  be  given  to  all  whom  the  holder  means  to  sue ;  if  he 
give  notice  only  to  an  intermediate  party,  it  will  not  be  sufficient  as  to  a 
prior  party  unless  he  has  otherwise  received  due  notice  (y). 

Notice  of  dishonour  may  be  given  immediately  on  tbe  refusal  to  pay, 
without  waiting  to  see  whether  tbe  bill  will  be  taken  up  in  the  course  of 
the  day  (z).  Tbe  general  rule  as  to  time,  is,  that  if  the  parties  live  in  the 
same  town,  notice  shall  be  given  the  next  day;  if  in  different  places,  by  the 
next  day^s  post  (a).  Where  the  holder  received  notice  of  the  dishonour 
on  Sunday,  notice  by  him  by  Tuesday's  post  was  held  to  be  sufficient  {b). 
Where  the  dishonour  was  on  Saturday  at  nine,  the  notice  to  the  plaintiff  on 
Monday,  at  Knightsbridge,  by  his  banker,  and  notice  by  the  plaintiff  to 


(u)  Woodtharpe  v.  Lawet,  2  M.  &  W. 
100. 

(x)  2  Taunt.  206. 

(y)  l)ayleyonBiUB,200.  Notice  to  tbe 
drawer's  attorney  is  not  sufflcient.  Croft 
V.  Smith,  1 M.  &  8. 564.  Where  the  drawee 
is  dead,  notice  is  to  be  given  to  his  exe- 
cutors or  administrators.  Where  a  bank- 
rupt has  left  his  house,  notice  should  be  left 
there,  and  with  the  messenger  when  he  Is 
In  possession.  £x  parte  Johnson,  1  Mont. 
&  Ayr.  682.  Where  an  indorsee  was 
abroad,  but  had  a  house  in  England,  and 
the  notice  was  sent  to  his  house,  and  the 
biU  was  shown  to  bis  wife,  it  was  held  to 
be  sufficient.  Cromwell  y.  Hynroto,  2  Esp. 
€.  611.  Hontego  v.  Cotone,  2  M.  &  W. 
848. 

(z)  3  Camp.  198.  And  see  Wright  v. 
Shawcrou,  2  B.  &  A.  601. 

(a)  WiUiamt  y.  Smith,  2  B.  A:  A.  406, 
where  It  was  held  that  notice  of  the  dis- 
honour of  bills  must  be  given,  or  present- 
ment made,  by  the  post  on  the  day  follow- 
ing that  on  which  the  party  receiyes  the 
bifis,  or  notice  of  the  dishonour ;  and  the 
Court  said,  that  if  it  were  to  be  the  next 
practicable  post,  difficult  questions  of  fact 
would  often  be  raised,  and  uncertainty 
would  arise,  from  peculiar  local  situations. 
Where,  therefore,  country  bank  notes  were 
received  on  Friday,  and  transmitted  partly 
by  the  Saturday  and  partly  by  the  Sunday's 
post,  so  that  both  were  received  in  London 
on  Monday,  and  were  presented  on  Tues- 
day and  dishonoured,  the  Court  held  that 
the  holder  had  not  been  guilty  of  laches, 
alUiough  he  had  recdved  tiie  notes  seyeral 
hours  before  the  poet  went  off  on  Friday. 
IbidL  And  see  Tindal  v.  Brown,  1  T.  R. 
167 ;  Puckford  y.  MaxweU,  6  T.  R  62 ; 
and  Wright  v.  Shawcrou,  2  B.  &  A.  601. 
It  has  been  doubted  whether  it  is  sufficient 
that  th^  drawer  should  have  had  notice  in 


as  many  days  as  there  are  intermediato 
indorsers  between  himself  and  the  plaintiff. 
Lord  Ellenborough  ruled  in  the  negative  in 
Manh  y.  MaxtoeU,  2  Camp.  210;  and  the 
same  point  was  decided  in  Tkamer  v.  Leaeh^ 
4B.ftA.461.  SeeJIPQueenY.Farquhar^ 
]iyes.478;a]idtii/hi,284.  Wherethere 
is  a  post  on  the  djEty  when  the  party  re- 
ceives notice,  and  none  on  the  following 
day,  it  is  sufficient  to  send  notice  on  the 
third  day.  Oeill  v.  Jeremy^  M.  &  M.  61. 
Notice  on  the  day  on  which  the  bill  be- 
comes due  is  not  too  soon.  Burridge  v. 
Manners,  8  Camp.  198.  Unless  the  ac- 
ceptor afterwards,  and  on  the  same  day, 
pays  the  bill.  Hartley  v.  Case,  1  C.  &  P. 
666.  A  party  receiving  notice  of  disho- 
nour need  not  give  notice  to  the  party 
above  him  till  the  next  post  after  the  day 
on  which  he  himself  receives  the  notice, 
although  he  might  easily  gfive  it  on  that 
day,  and  there  is  no  post  on  the  day  fol- 
lowing. Oeill  V.  Jeremy,  1  M.  &  M.  61. 
A  bill  drawn  by  bankers  in  the  country  oa 
their  correspondents  in  town,  payable  after 
sight,  is  indorsed  to  the  traveUer  of  the 
plaintifib  on  their  account;  he  transmits 
it  to  them  after  an  interval  of  a  week,  and 
they,  two  days  afterwards,  send  it  for  ac- 
ceptance, which  is  refused,  the  drawer 
having  become  a  bankrupt ;  if  the  bill  had 
been  sent  by  the  traveller  to  his  employers 
on  the  receipt,  they  would  have  been  able 
to  have  got  it  accepted  before  the  bank- 
ruptcy. Held,  that  there  was  no  laches 
in  the  traveller  or  his  employers.  Shuie 
V.  Robins,  1  M.  &  M.  188. 

An  averment  of  notice  is  satisfied  by 
proof  of  notice  within  a  reasonable  time, 
without  stating  the  special  circumstances 
which  render  earlier  notice  unnecessary. 
Firth  V.  Thrush,  8  B.  &  C.  887.  Sharp 
V.  Bayley,  0  B.  &  C.  44. 

{h)  WrightY.Shaweross,^  B,kA,SOl. 
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the  zndonee  in  Tottenham-court-ioad  on  Tuesday^  it  was  held  to  be  suffi-  i^ime  of 
cient  (c).  Notice  by  a  letter  put  into  the  two-penny  post-office  after  five  notice, 
o'clock  in  the  afternoon  of  the  day  after  that  on  which  the  party  knew  of 
the  dishonour,  was  held  to  be  insufficient  (d) ;  but  where  the  letter  in  the 
usual  course,  would  reach  the  defendant  on  the  eyening  of  the  day  follow- 
ing that  on  which  the  bill  was  dishonoured,  it  was  held  to  be  sufficient^ 
although  the  parties  resided  within  a  short  distance  of  each  other  (e). 
Where  notice  was  given  to  a  Jewish  indorser  on  the  8th,  which  was  a  great 
Jewish  festiyal,  it  was  held  that  it  was  not  necessary  for  him  to  give  notice 
by  the  general  post  till  the  9th  {f).  Where  the  indorsee,  living  in  Hol- 
bom,  gave  notice  to  the  indorser,  living  at  Islington,  by  nine  the  next  night, 
it  was  held  to  be  reasonable  notice  (g), 

A  bill  was  received  by  a  traveller  for  the  plaintiff,  who  transmitted  it  to 
his  principal ;  the  bill  being  dishonoured,  the  latter  wrote  to  his  traveller 
to  inquire  from  whom  he  received  it,  and  on  receiving  the  requisite  infor- 
mation gave  notice  to  the  defendants,  and  it  was  held  to  be  sufficient  (k). 

An  attorney  who  is  employed  to  discover  the  residence  of  a  party  to  a 
bill,  has  on  discovery  made,  as  in  the  case  of  a  banker,  a  day  to  consult  his 
employer,  and  it  is  sufficient  if  he  forward  the  information  to  him  on  the 
succeeding  day  (t). 

Where  a  biU  is  dishonoured  abroad,  notice  by  the  first  direct  and  regular 
mode  of  conveyance,  whether  it  be  an  English  or  a  foreign  ship,  is 
sufficient ;  the  holder  is  not  bound  to  send  such  notice  by  the  accidental, 
though  earlier,' conveyance,  of  a  foreign  ship  (Jk), 

It  is  not  necessary  to  prove  a  notice  in  writing  (Q.  It  is  sufficient  to  Manner  of 
prove  a  reasonable  endeavour  to  give  notice,  as  by  sending  an  agent  to  the  ^^  notice, 
drawer's  country  house,  who  used  his  endeavours  to  give  the  notice  (m). 

To  prove  a  notice,  it  is  sufficient  to  show  that  a  letter,  announcing  the  By  the 
dishonour,  and  directed  to  the  defendant  (n),  was  put  into  the  proper  post-  P^^ 
office  {o)y  or  that  such  a  letter  was  left  at  the  defendant's  house  {p). 


(c)  fiTd^nef  v.  BtrAi,  3  B.  &  P.  669. 

\d)  2  Camp.  108;  Bay.  126.  iicott  v. 
XAffordy  9  £8«t,  847  ;  and  see  Langdalei. 
Trimmer,  15  Bast,  891. 

(e)  HUton  v.  Fairelough,  2  Camp.  638. 

(/)  Ibid.  602. 

(g)  2  Tmnt  224;  and  see  HUton  v. 
Shepherd,  6  East,  14,  n.  Where  there 
were  five  Indorsers,  A,  B,  C  2>.  E.  all 
living  near  London,  notice  of  dlshononr  on 
the  same  day  to  E.,  and  on  the  next  to2>., 
held  to  be  snfllcient. 


(A)  Baldwin  v.  Bichardeon,  1  ^.  &  C. 
246. 

(i)  IMhr.  JlirtuK  8  B.  &  C.387. 
(A)  MuUmanr,J)'Bgumo,2n.B.6e&. 

(0  Crost  y.  Smith,  1  M.  &  8.  546. 
Honeego  v.  Cimme, ^U.icW  848.  PhU- 
i^ V.  Gallic/,  8  C. &  P. 386.  Notice  tothe 
drawers  by  sending  to  their  coanting>honse 
during  the  hours  of  business  on  two  sne- 
cessive  days,  knocldng  there  and  making 
noise  sniBcient  to  be  heard  by  persons 
within,  and  waiting  there  several  minntes, 
the  Inner  door  being  locked,  is  sufficient, 
Trithont  leaTing  notice  in  writing  or  send- 
ing by  the  post,  although  some  of  the 


drawers  live  at  a  small  distance  fWmi  the 
place.  Woodthorpe  v.  Lomae,  2  M.  &  W. 
109. 

(m)  As  where  such  agent  went  to  the 
drawer's  counting-house  on  two  successive 
days,  during  hours  of  business,  knocked 
there,  and  made  sufficient  noise  to  be  heard 
by  persons  within,  and  waited  there  several 
minutes,  the  inner  door  being  locked. 
Cran  v.  Smith,  1  M.  &  S.  646. 

(n)  Notice  to  an  indorser,  addressed, 
<  Mr.  Haynet,  Bristol,*  was  held  to  be  too 
general.  Walter  v.  Hagnet,  1  B.  &  M. 
149.  It  is  otherwise  in  an  action  against 
the  drawer  of  a  bill  dated  generally. 
Where  the  bill  was  dated  Manchester^ 
Abbott,  C.  J.  held  that  it  was  sufficient  to 
direct  a  letter  to  the  drawer,  <at  Man- 
chester,' generally.  JIfann  v.  Moors,  R.  & 
M.  249.  So  where  a  party  drew  a  bill, 
dating  it  generally  London.  Clarke  v. 
Sharpe,  8  M.  &  W.  166. 

(o)  Pothier,  148;  Bay.  119;  2  H.  Bl. 
Scott  V.  JAfford,  9  East,  347 ;  1  Camp. 
246.  Sawiderson  y.  Judge,  2  H.  B. 
509. 

(p)  1  Esp.  C.  6. 
«i2 
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Notice  by  a  letter  put  into  the  twopenny  post,  has  been  deemed  to  be  suiB- 
cient,  although  the  partie«  lived  within  a  short  distance  of  each  other  (q) ; 
but  it  should  appear  that  the  letter  was  put  into  the  receiving^house  in  suf- 
ficient time  to  be  deUyered  to  the  party,  according  to  the  course  of  the  post, 
within  the  time  of  legal  notice  (r).  And  in  the  case  of  a  foreign  bill  also, 
the  delivery  of  a  letter  at  the  post-office  has  been  held  to  be  sufficient 
evidence  of  notice  («)•  Where  there  is  no  post^  it  is  sufficient  to  prove  that 
notice  was  sent  by  the  ordinary  mode  of  conveyance  (t). 

Where  a  bill  was  indorsed  in  Jamaica  by  A.^  who  remained  there  after 
the  dishonour  of  the  bill,  but  whose  usual  residence  was  in  England,  it  was 
held  that  proof  of  notice  of  the  dishonour  left  at  his  residence  in  England 
was  sufficient  (u).  Proof  that  the  letter  containing  notice  was  delivered 
to  the  person  in  whose  house  the  defendant  lodged,  for  the  defendant,  and 
was  next  morning  thrown  into  the  plaintiff's  house,  was  held  to  be  pre- 
sumptive evidence  of  notice  (x).  It  is  insufficient  to  prove  that  notice  was 
given  on  one  of  two  days,  where  the  notice  on  the  latter  day  would  not  be 
in  time ;  lor  the  plaintiff  is  bound  to  show  that  he  has  given  proper 
notice  (y).  It  seems  to  have  been  doubted  whether  parol  evidence  of  the 
contents  of  the  letter  announcing  the  dishonour  be  admissible,  unless 
notice  to  produce  the  letter  be  first  proved  (r).  It  has  since  been  held, 
upon  a  conference  of  all  the  Judges,  that  it  is  unnecessary  to  g^ve  such 
notice  (a). 

Where  a  notice  sent  to  the  drawer  of  a  bill  arrives  too  late  in  conse- 
quence of  misdirection,  it  is  a  question  for  the  jury  whether  the  holder  has 
used  due  diligence  {b). 

A  notice  is  good  although  it  be  accompanied  by  an  intimation  that  the 
holders  had  reason  to  believe  that  a  friend  of  the  acceptor's  would  take  up 
the  bill  in  a  few  days,  and  that  they  would  hold  the  bill  (to  save  expense), 
till  the  end  of  the  week,  unless  they  heard  from  the  drawers  to  the  con- 
trary (tf )<    No  particular  form  of  notice  is  requisite ;  the  object  in  giving 


(q)  HUtfm  V.  Fairelough,  S  Camp.  0S9. 
Swtt  V.  Liffardf  9  East,  847 ;  1  Camp.  84a 

(r)  Smith  v.  Mullett,  8  Camp.  fiOS. 
Milton  T.  Fairelauifh,  2  Camp.  683. 

(«)  9H.BIa.60e;  6£fls^3.0;  7  East, 
880;  3£sp.C.64. 

{t)  Bayley,  O.  B.  128. 

(]«)  2Esp.  C.561. 

(«)  Sttdman  v.  CTeocA,  1  Esp.  C.  3. 

iy)  Per  Ld.  KUenborongh,  C.  J.  In 
Lawton  t.  Sherwood^  1  Starkie's  C.  314. 
Where  it  was  proved  that  duplicate  do- 
tlces  had  been  written,  and  that  a  letter 
had  been  sent  to  the  drawer  the  same  day, 
and  that  notice  had  been  given  to  the  de- 
fendant to  produce  this  letter,  it  was  held 
to  be  evidence  of  notice  of  dishonoor  (Ibid, 
and  afterwards  by  the  Court  of  K.  B.)  But 
in  Hethaiington  v.  Kemp,  (4  Camp.  103), 
it  is  said  to  have  been  held,  that  it  is  not 
sufficient  to  sliow  that  notice  was  written 
by  a  merchant  in  his  oounting-honse,  and 
lidd  upon  his  table,  from  which,  in  the 
course  of  business,  all  letters  would  be 
carried  to  the  post-office. 

(z)  In  Langdon  v.  Hulh,  S  Esp.  *C. 
167.  Shaw  V.  Markham,  Peake's  C.  185, 
such  proof  was  held  to  be  necessary.    In 


AeUmd  v.  Pearce,  8  Camp^  801,  Le  Blanc, 
J.  admitted  secondary  evidence  without 
proof  of  notice.  It  is  snffleient  to  prove 
a  duplicate  of  the  notice  (PhU^^fon  v. 
CAoM,  8  Camp.  110;  Roberts  v.  Bra^ 
Mhato,  1  Starkie's  C.  88 ;  8.  P.  King  v. 
Beaumont,  3  B.  ft  B.  888).  Where  the 
plaintiff's  clerk  stated  that  a  letter  con- 
taining the  notice  was  sent  by  the  post 
on  a  Thursday  morning,  bat  had  no  re* 
oollectlon  whether  U  was  put  In  by  him* 
self  or  another  clerk,  it  was  held  to  be  in- 
sufficient   Haioket  V.  SaUer^  4  Bing.  715. 

(a)  Stoain  v.  LewtM,  8  C.  M.  &  R.  883: 
And  notice  to  produce  snch  notice  isunne- 
cessary.  J&.  But  notice  is  necessary  to  war- 
rant the  reading  of  letters,  to  prove  the 
dishonour  of  bills,  other  than  those  on 
which  the  action  is  brought.  Limauxe 
V.  Palmer f  M.  &  M.  31. 

(h)  Siggen  v.  Broum^  1  Mo.  ft  R. 
Wik  Where  the  delay  arose  from  tKe 
bill  having  been  sent  to  a  wrong  person, 
and  the  mistake  arose  from  the  Indistinct- 
nesa  of  tlie  drawer's  writing  on  tbe  hill,  It 
was  held  that  he  was  not  discharged. 
Howitt  V.  Thompson,  1  Ho.  ft  R  648. 

(tf)  Foreter  v.  Jourdi^on,  10  Bast,  105« 
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notice  is  to  apprize  the  party  that  the  holder  intends  to  require  payment 
from  him,  and  to  enable  him  to  pursue  his  remedy  against  any  other  party 
who  may  in  turn  be  liable  to  him  (cf). 

Where  the  bill  has  been  drawn  by  sereral,  who  are  partners,  a  notice  to 
one  is  a  notice  to  all  («). 

The  plaintifF,  in  excuse  of  his  laches  in  not  giying  notice,  may  prove  {/)  Facts  in 
that  the  drawer  had  no  effects  in  the  hands  of  the  acceptor  to  answer  the  ezcoM. 
bill,  either  at  the  time  of  drawing,  or  when  the  bill  became  due  (g) ;  for  the 


.  (d)  2%ufa2  Y.  JBtvioii,  1 T.  R.  170.  Hm 
notice,  however,  must  be  such  as  to  show 
what  the  bill  is,  and  that  payment  has  been 
refased.  A  letter  contahiiDg  merely  a  de- 
mand of  payment,  without  eveo  stating  that 
the  bill  was  ever  accepted,  is  insofflcienti 
And  see  Margeatm  ▼.  Coble,  2  Chitty's  R. 
365.  Hartley  t.  Case,  4  B.  &  C.  8d9 ; 
6  D,  &  R.  505;  where  notice  was  given 
on  the  day  when  the  biU  became  payable, 
but  did  not  explicitly  state  the  fact  of 
dishononr,  the  answer  being  '^  no  effects^ 
tub  that  they  probably  shoidd  have  them 
in  the  covrse  of  the  day,"  the  notice  was 
held  to  be  insufficient.  Hartley  y.  Case, 
1  C.  &  P.  555.  Although  a  notice  of 
dishononr  does  not  require  all  the  for- 
mality of  a  protest,  yet  it  must  In  ex- 
press tenns,  or  by  necessary  implication, 
inform  the  party  that  the  bill  has  in  fiict 
been  dishonoured :  where  the  notice  to  an 
Indorsee  was  contained  in  a  letter  from 
the  attomies  of  the  holder,  stating  only 
that  the  bill  bearing  the  indorsement  of 
the  defendant  had  been  put  Into  their 
hands,  with  directions  to  take  legal  mea- 
sures unless  immediately  paid ;  it  was 
hdd  not  to  amount  to  a  notice  of  dis- 
hononr. Solarie  v.  Palmer^  7  Binff.  690. 
A  note  from  the  holder's  attorney,  ''A  bill 
Ibr  60  If  drawn  on  and  bearing  your  hidorse- 
ment,  has  been  pat  into  our  hands  by 
A.  jB.,wlth  directions  to  take  legal  mea* 
sues  for  the  recoTery  thereof  unless  Imp- 
mediately  paid/'  is  insufficient.  Solarte 
▼.  Palmer,  7  Bing.  580 ;  1  Bbig.  X.  C. 
194 ;  3  Clark  &  F.  03.  So  where  the  no- 
tice was  that  the  bill  in  question  had  been 
returned  unpaid,  coupled  with  a  demand 
of  payment.  Baulton  v.  Welehf  8  Bing. 
■K.0. 688).  But  in  the  ease  of  Orugeon 
▼.  Smith,  where  the  notice  was,  "Your 
Mil,  due  this  day,  has  been  returned  with 
charges,  to  which  we  request  your  Im- 
mediate attetttion,"  Patteson,  J.  and  af- 
terwards the  court  above,  held  the  no- 
tiee  to  be  sufficient  And  this  case  was 
•afterwards  approved  of  In  that  of  Hedger 
▼.i$teMfiJ«m,8M.dcW.790.  In  the  latter 
case  the  notice  In  substance  was,  that'the 
*prraiissory  note  indorsed  by  the  defendant 
had  been  returned  unpaid,  and  requesting  a 
remittance.  In  PhOl^  v.  Gimld,  8  C.  & 
P.  865^  a  notice  that  the  bill  **  in  question, 
hidorsed  by  you  (the  defendant),  lies  at 
my  office  due  and  unpaid,"  was  held  to  be 
Insufficient.  Notice  of  dishonour  in  a  let- 
ter in  the  terms,  "  S  ^  Co*  iuform  P.  (the 


defendant)  that  B/s  acceptance,  1001,  is 
not  paid ;  as  indonee,  P.  Is  called  upon  to 
pay  the  money,  which  will  be  expected 
immediately,''  Is  insufficient  Strange  ▼. 
Price,  2  Perr.  fr  D.  878,  and  10  Ad.  9c 
£11.  185 ;  supporting  Sokarte  ▼.  Palmier ^ 
1  Bing.  X.  C.  194.  Although  it  need  not 
be  expressly  stated,  it  ought  to  appear 
by  necessary  luferenee  that  tlie  bill  Is  due. 
Where  tlie  notice  was  in  the  terms, "  D.'s 
acceptance  for  100 1,,  drawn  and  indorsed 
by  yon,  has  been  presented  and  returned, 
and  now  remains  unpaid,"  was  held  to  be 
sufficient  Cook  v.  French,  10  Ad.  k. 
EU.  131.  A  letter  to  the  defendant,  the 
Indorser  of  a  bill,  dated  — ^^,  In  the  terms, 
*"  Sir,  the  bill  for  100 1,  drawn  by  Jt.  and 
accepted  by  S,,  and  bearing  your  indorse- 
ment, has  been  presented  to  the  acceptor 
for  payment  and  returned  dishooourod, 
and  now  lies  overdue  and  unpaid  with  me, 
as  above,  of  which  I  hereby  give  you  no- 
tice," was  held  sufficient  notice  of  dis- 
hononr, as  conveying  all  the  requisite  in* 
formation.  Lewie  v.  Oompertx,  6  M.  4 
W.  809.  And  see  Hedger  v.  Steaven- 
eon,  2  M.  &  W.  790.  A  letter  in  the  terms, 
<<  This  is  to  inform  you  that  the  bUl  I  took 
of  yon,  100 1.,  Is  not  took  up,  and  4s.  %d. 
expense,  and  tiie  money  I  must  pay  imme- 
diately," was  held  to  be  an  Insufficient 
notice  of  dishonour.  Meeeenger  v.  Sauthey, 
1  Man.  te  Or.  76;  1  8c  N.  S.  180. 

(e)  Porthouee  v.  Parker,  1  Camp.  82. 

(/)  But  the  excuse  for  not  giving  due 
notice  mu9t  appear  on  the  face  of  the  de- 
claration ',  still,  if  the  parties  be  in  privity^ 
as  where  an  action  is  brought  by  the  payee 
of  a  bill  against  the  drawer,  the  plaintiff 
may  recover  on  the  account  stated.  Per 
Abbott,  L.  C.  J.  Guildh.  Bitt  after  M.  T. 
1826.  Where  there  is  express  averment  of 
notice  of  dishonour,  proof  of  mere  know- 
ledge Is  insufficient,  and  If  there  be  facts 
amounting  to  a  waiver  they  should  be  set 
forth ;  held  also,  that  a  statement  that  In 
case  of  certain  events,  the  party  would  pay 
part  of  the  money  on  the  bills  the  day  they 
fell  due,  was  not  an  admission  of  a  present 
debt  sufficient  to  support  the  count  on  an 
account  stated.  Burgh  v.  Legge,  6  Mees. 
tc  W.  418 ;  and  7  Dowl.  814. 

.  (g)  Ifthedrawerofabllliiavenoefibcts 
in  the  hands  of  the  drawee  at  the  time  of 
drawing  the  bill  and  of  its  maturity,  and 
have  no  reason  to  expect  that  it  will  he 
paid,  it  is  not  necessary  to  present  the 
<2» 
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Proof  to 
excuse 
want  of 
notice. 


drawer  was  guilty  of  fraud  in  drawing  on  one  who  had  no  effects  to  answer 
the  call  (h) ;  and  an  acceptor  is  competent  to  prove  the  fact  (i) ;  and  a  pro- 
test is  unnecessary  to  charge  the  drawer  of  a  foreign  hill  where  the  drawee 
had  no  effects  of  the  drawer  in  his  hands,  although  the  drawer  entertained 
reasonable  expectations  that  the  bill  would  be  accepted  (A). 

Deeds  deposited  by  the  drawer  in  the  hands  of  the  drawee,  for  the  purpose 
of  raising  money,  are  not  effects,  it  seems,  for  this  purpose  (Q. 

Absence  from  home  on  account  of  the  dangerous  illness  of  the  party's  wife 
has  been  held  to  be  no  excuse  for  not  giving  notice  (m). 

An  acknowledgment  by  the  drawer  that  the  bill  would  come  back  to  him, 
has  been  held  to  supersede  the  necessity  of  notice  (n). 

Where  the  plaintiff  received  a  bill  in  payment  of  goods,  which  turned  out 
worth  nothing  for  want  of  a  sufficient  stamp,  and  was  never  paid,  it  was  held 
that  the  defendant  from  whom  he  received  it  was  not  entitled  to  any  notice 
of  dishonour  (o), 

A  declaration  by  the  drawee  when  the  bill  is  presented,  as  to  the  want  of 
effects  of  the  drawer  in  his  hands,  is  evidence  of  the  fact,  because  he  is  fbr 
that  purpose  the  agent  of  the  drawer ;  but  a  subsequent  declaration  is  not 
admissible  (p)»  The  plaintiff  may  also  show,  in  excuse  for  want  of  notice, 
that  he  was  ignorant  of  the  drawer's  place  of  abode,  and  that  he  has  used 
due  diligence  to  discover  it  (q). 

In  the  case  of  Phipsan  v.  KneUer  (r),  the  drawer,  a  few  days  before  the 
bill  became  due,  stated  to  the  holder  that  he  hbd  no  regular  place  of  resi- 
dence, but  that  he  would  call  and  inquire  whether  the  bill  had  been  paid  by 
the  acceptor,  and  Ld.  Ellenborough  held  that  he  was  not  entitled  to  notice 
of  dishonour.  Notice  by  the  drawer  to  the  drawee  before  the  bill  becomes 
due,  not  to  pay  it,  dispenses  with  notice  of  dishonour,  but  not  with  the  duty 
of  presentment  for  payment  («).  The  plaintiff  cannot  go  into  general  evi- 
dence to  show  that  the  defendant  in  the  particular  instance  has  suffered  no 
prejudice  from  the  want  of  notice,  for  this  would  lead  to  inquiries  of  too 
complicated  and  indefinite  a  nature  (t)»    Where  one  of  the  drawers  is  also 


bill  at  maturity ;  and  the  drawer  will  be 
liable,  although  the  bill  be  not  presented 
till  two  days  after,  and  is  then  refused. 
For  ?•  C.  the  same  reason  applies  to  want 
of  presentment  as  to  want  of  dishonour, 
and  therefore  the  same  rule  ought  to  pre- 
vail with  regard  to  want  of  effects  operat- 
ing as  an  excuse.  Terry  v.  Parke^  6  Ad. 
&  £11.  fi02 ;  and  see  Biekerdike  v.  Bollman, 
1  T.  R.  405.  Rogers  v.  Stephens,  2  T.  R. 
713.  CUgg  v.  Cotton,  1  Bos.  &  Pull. 
652;  3  Bos.  k  PuU.  230.  242.  Per 
Chambre,  J.  in  Clegg  v.  Cotton,  the 
ground  of  tliis  rule  iu  the  fraud  of  the 
drawer.  Claridge  v.  Ddlton,  4  M.  &  S. 
220.  But  where  it  was  clear  that  the 
drawee  lent  his  name  in  the  expectation 
that  a  third  party,  who  was  indebted  to 
him,  would  provide  funds  for  the  payment 
of  the  bill  when  due ;  held,  that  he  was 
entitled  to  notice.  Lqfitte  v.  Slater,  6 
Bing.  623.  The  Court  considering  the  case 
of  Biekerdike  v.  BoUtnan,  1  T.  R.  405,  as 
an  excepted  case,  and  not  to  be  extended. 
See  also  Bucker  v.  HiUier,  16  East,  46. 
Where  the  drawer  made  a  bill  pay^le  at 
his  own  house,  held  that  it  was  properly 
left  to  the  Jury  as  evidence  of  its  being  an 


accommodation-bill,  and  rendering  notice 
of  dishonour  unnecessary.  Sharp  ▼.  .Bos- 
ley,  0  B.  &  G.  44. 

{h)  See  Spooner  v  Oardiner,  1  R.  &  M* 
84. 

(i)  1  Esp.R.3d2.  Walwynr.St.Qmnr' 
tin,  2  Esp.  R.  515 ;  Peake's  L.  £▼. 

(A)  2  Camp.  310.  Zeggt  ▼.  Thorpe^  IS 
East,  171. 177. 

(Q  Waltcyn  v.  St.  Quintin,  1  B.  &  P. 
651 ;  and  see  Legge  v.  Thorpe,  12  Bast, 

171. 

(m)  Ttamer  v.  Leaeh^  Chitty,  O.  B. 
212,  7th  Ed.  ear,  Ld.  Ellenborough,  C.  J.; 
but  see  Hilton  v.  Shepherd,  6  East,  16. 

(n)  Brett  v.  Leoett,  13  East,  213;  but 
ftt. 

(o)  Cundy  v.  Marriott,  1  B.  &  Ad.  606L 

(p)  Prideaux  v.  CoUier,  2  Starkie's  C. 
67.    PicHn  v.  GnUiam,  1  C.  &  M.  726. 

(q)  Phipton  V.  KneUer,  1  Starkie's  C. 
116. 

(r)  1  Starkie's  C.  116;  1  Camp.  286. 

(«)  J7a/v.HMp,lD.&R.67.(N.P.C.) 
67. 

(t)  Rogers  v.  Stephens,  2  T.  R.  718. 
JDennis  v.  Morrice,  2  Esp.  C.  158. 
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the  acceptor  of  the  bill,  notice  is  unnecessary  (ti).  But  it  is  necessary  where 
the  party  draws  the  bill  with  a  bond  fide  reasonable  expectation  that  he  shall 
have  assets  in  the  hands  of  the  drawee,  having  shipped  goods  on  his  own 
account,  and  which  were  on  their  way  to  the  drawee,  although  the  goods  had 
not  come  to  the  hands  of  the  drawee  when  the  bill  was  presented  for  accept- 
ance (ar).  So,  where  acceptances  were  made  on  the  faith  of  consignments 
of  goods  which  had  not  been  received,  on  the  ground  of  fair  mercantile  agp*ee- 
ments  (y),  or  where  there  are  fluctuating  accounts  between  the  drawer  and 
drawee  (z) ;  Or  where  at  the  time  of  drawing  a  foreign  bill,  the  drawee  has 
effects  of  the  drawer  in  his  hands,  although  they  are  taken  out  before  the 
bill  becomes  due  (a) ;  or  where  the  drawee  has  effects  of  the  drawer  in  his 
hands  at  any  time  whilst  the  bill  is  running  (^). 

Or  where  the  bill  is  drawn  in  the  fair  and  reasonable  expectation,  that 
in  the  ordinary  course  of  mercantile  transactions  it  will  be  accepted  or 
paid(c).  And  in  general,  notice  must  be  given  in  all  cases  where  the 
drawer  would  have  any  remedy  over  against  a  third  person  (d). 

It  has  been  held,  that  notice  is  not  dispensed  with  although  the  drawer 
and  drawee  have  agreed  that  the  former  should  take  up  the  bill  (e),  or, 
although  the  drawer  of  a  bill,  destroyed  by  accident,  refuse  to  give  a  new 
bill  according  to  the  statute  (/) ;  or  although  the  drawee  be  a  bankrupt  or 
insolvent  (^) ;  or  although  the  drawee  has  previously  informed  the  drawer 
of  his  inability  to  pay,  and  has  paid  him  money  towards  the  taking  up  the 
bill  (A) ;  or  although  the  drawer  had  no  effects  in  the  hands  of  the  acceptor, 
but  has  given  acceptances  still  outstanding  for  the  accommodation  of  the 
acceptor  (t) ;  or  although  the  drawer  become  bankrupt  and  abscond  before 
the  bill  becomes  due,  the  house  being  still  kept  open  by  the  assignee  under 
the  commission  {k) ;  or  although  the  plaintiff  be  able  to  show  that  the  drawer 
was  not  damnified  by  the  want  of  notice  (Q  \  or  although  the  party  knew  of 
the  dishonour.  But  although  mere  knowledge  is  insufficient  without  notice^  yet 
proof  that  the  drawer  of  a  bill  knew  two  days  after  its  maturity  that  it  was 
unpaid  in  the  hands  of  a  particular  indorsee,  and  that  he  objected  to  paying 


(u)  12  East,  317. 

(x)  Bvdier  v.  HUlier^  16  East,  43. 
CUtridge  v.  DaUonyAtU.  &  S.  226. 

(y)  Per  Eyie,  C.  J.  1  B.  &  P.  662. 

(2)  Semble,  Blaekhan  v.  Daren,  2  Camp, 
503.  Brawn  v.  Mqffey,  15  East,  221. 
And  see  Zegge  y.  Thorpe,  12  East,  171. 

(a)  Orr  and  others  y.  Maginnis,  7 
East,  359. 

(b)  Hammond  v.  Jhifresne,  3  Camp. 
145.  Thaekre^Y.BlaekettfSCam^lGi. 
So  if  tiie  drawer  has  effects  in  the  hands  of 
the  drawee,  although  to  leas  amount  than 
the  bill.  Thaekray  v.  Blackett,  3  Camp. 
164.  Or  although  the  drawer  is  indebted 
to  the  drawee  in  a  greater  amount  than 
those  effects.  Blaekhan  v.  Doren,  2  Camp. 
503. 

(c)  CUaridge  v.  Dalton,  4  M.  &  S.  231. 
See  Franee  v.  Lucy,  R.  &  M.  342. 

(d)  As  where  a  bill  is  drawn  for  the  ac- 
commodation of  an  indorsee.  Cory  v. 
8eatt,  3  B.  &  A.  623.  Norton  v.  Picker^ 
ing,  8  B.  &  C.  610. 

(e)  1  Esp.  333;  2  H.  B.  607;  11  East, 
114;  15  East,  216. 

(/)  0  &  10  Will.  3,  c.  17. 


(g)  JBedaiU  v.  Sowerby,  11  East,  114. 
Bowes  y.  Howe,  5  Taunt  30 ;  ThaeJkray 
y.  Blackett,  3  Camp.  164.  Russell  y. 
Langstaffe,  Doug.  514.  But  see  Brett  v. 
Lecett,  13  East,  213.  Note,  it  was  there 
held  that  an  acknowledgment  after  his 
bankruptcy  by  the  drawer,  that  the  biU 
would  be  paid,  superseded  the  proof  of 
notice. 

{h)  Baker  v.  Birch,  3  Camp.  107.  But 
such  ram  may  be  recovered  by  the  holder, 
as  money  had  and  receiyed  by  the  drawer 
to  his  use. 

(%)  Spooner  v.  Gardiner,  1  R.  &  M.  84. 

(A)  Bohde  y.  Procter,  4  B.  &  C.  517. 
It  is  Insufficient  to  show  that  the  chance 
of  obtaining  any  thing  by  way  of  remedy 
once  was  hopeless,  that  the  persons  against 
whom  the  remedy  would  apply  were  in- 
solvent or  bankrupt,  or  had  absconded,  for 
parties  are  entitled  to  haye  that  chance 
offered  them ;  the  law,  which  is  founded 
on  the  usage  and  custom  of  merchants, 
says  tbey  are  discharged,  Ibid;  and  see 
Corv  v.  Scott,  3  Bert.  619. 

(0  Dtnnis  y.  Morris,  3  Esp.  158.  But 
see  Poth.  p.  l>c.  5,  n.  157. 
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it  on  the  ground  of  its  having  been  obtained  by  fraud,  has  been  held  to  be 
evidence  for  the  consideration  of  the  jury  of  the  defendant  having  reeeived 
notice  (m). 

The  necessity  of  proving  due  notice  is  superseded  by  evidence  of  part> 
payment,  or  other  admission  on  the  part  of  the  defendant  (with  a  knowledge 
of  the  facts),  of  his  lialnlity  on  the  bill  (n). 

'    Where  a  substituted  bill  has  been  given  and  dishonoured,  and  the  plaintiff 
sues  on  the  first  bill,  it  is  sufficient  to  prove  the  dishonour  of  that  bill,  with- 
out proving  notice  of  the  dishonour  of  the  substituted  bill  (o). 
Proof  of  6thly.  In  the  case  of  a  foreign  bill  a  protest  is  necessary  (j?),  for  it  is  part 

protest.  of  the  custom  of  merchants  (9) ;  the  mere  proof  of  noting  the  bill  for  non- 
acceptance,  without  a  protest,  is  insufficient  to  charge  the  drawer  (r). 
Where  the  drawer  resides  abroad,  the  notice  of  the  non-acceptance  should 
be  accompanied  by  a  copy,  or  some  other  memorial  of  the  protest,  for  other- 
wise  he  cannot  know  of  the  protesting  (<).  But  a  copy  of  the  protest  is  not 
necessary  (/).  But  if  he  resides  here,  although  at  the  time  of  the  dishonour 
he  be  abroad,  or  if  he  has  returned  to  this  country  previous  to  the  dishonour 
of  the  bill,  notice  of  dishonour  is  sufficient,  for  he  can  make  inquiry  as  to 
the  protest  (u).  Such  protest  should  be  made  out  by  a  notary  pubUo,  if  there 
be  one  in  the  neighbourhood,  if  not,  by  an  inhabitant  of  the  place  where  it 
is  made,  in  the  presence  of  two  witnesses  ( jr).  The  bill  should  be  noted  on 
the  day  of  refusal,  but  the  protest  may  be  dravm  up  aftenrards. 

In  the  ease  of  an  inland  bill,  it  is  unnecessary  to  prove  a  protest  (y)^ 
except,  perhaps,  for  the  purpose  of  recovering  special  damages  or  coets» 
occasioned  by  the  non-acceptaace  or  non-payment  (i;).  Such  a  protest  can- 
not be  made  until  alter  the  bill  has  become  due  (a).    The  protest  is  proved 


(m)  WUHwY.  Jadu,  I  Mo.  icn.U, 
in)  Vide  infra,  237.  A  letter  written 
six  days  after  the  drawer  should  hi  due 
course  have  received  notice  of  dishonour, 
containing  ambiguous  ezpRsaions  cespeet^ 
ing  the  non-payment  of  the  bill,  is  evi- 
dence to  go  to  a  jury  of  regular  notice. 
Booth  ▼.  Jaeobt,  8  Nev.  &  M.  351.  A 
declaration  by  a  defendant  in  reference  to 
bis  defence,  that  the  plaintiff  had  not  sent 
the  letter  to  him  in  time,  is  not  evidence 
to  go  to  a  Jury  of  notice  of  dishonour.  Per 
Ld.  Denman,  Braithwaite  v.  Colman,  4 
•Nev.  fie  H.  654. 
*    (o)  Bishop  V.  Rowe,  3  M.  &  S.  302. 

(p)  Gale  V.  Walthy  5  T.  R  239.  But 
BeeLeggo  v.  Thorpe,  12  East,  171;  and 
see  7  £a8t,  359,  where  notice  was  held  to 
be  unnecessary  where  it  appeared  that  the 
drawer  had  no  effects  in  the  hands  of  the 
drawee  at  the  time,  nor  any  fluctuating 
balance  of  assets  between  them  unascer- 
tained, which  might  have  aflbrded  pro- 
bable ground  of  belief  to  the  drawer  that 
the  biU  would  be  honoured. 
.  (q)  4  T.  B.  174;  6  T.  B.  239;  B.  N.  P. 
272;6Mod.80;  Balk.  134;  12 Mod. 345  ; 
Ld.  Ray.  993.  A  bill  protested  for  non- 
acceptance  need  not  be  protested  for  non- 
payment. See  Price  v.  Dandell,  Chitty, 
O.  B.  309.  JDs  la  Torro  v.  Barclay,  I 
Starkie's  C.  7.  But  see  Orr  v.  Maginnii, 
7  East,  359.  The  noting  of  a  bill  is  a  pro- 
ceeding unknown  to  the  law  as  distin- 


guished  from  the  protest.  4T.  R.  170. 
The  protest  must  be  made  on  the  last  day 
of  grace.    4T.  B.174. 

(r)  2  T.  B.  713.  The  use  of  notfaig  Is, 
that  It  should  be  done  on  the  day  of  the 
refusal,  in  order  that  a  formal  protest  may 
afterwards  be  drawn.  See  Ckaterty,  BMj 
4£sp.  49;  8el.312. 

(«)  Qoottrty  v.  Mood,  B.  N.  P.  971. 
Bay  ley  on  Bills,  IIS.  CrwmMAl  ▼.  Hyts- 
jon,  2E8p.  G.  211. 

(()  Goodman  v.  Harvey,  4  Ad.  k.  BIl. 
870. 

(ti)  CromweU  v.  Hynaon,  2  Esp.  C 
611.  Robiney.  Giheon,  1  M .  &  6.  287; 
3  Camp.  336. 

(x)  Bayley,  O.  B.  118;  B.  N.  P.  872. 
Chatere  v.  Bell,  4  Esp.  48 ;  Sel.  379. 

(y)  VFtncffov.  il«idmee^2B.&A.89a 

(z)  Bay.  O.  B.  121.  Braagk  v.  P«r- 
kifu,  Ld.  Baym.  992;  6  Mod.  80;  Salk. 
131.  Harris  v.  Betwm,  Str.  910;  Skha. 
279;  4  T.  B  76. 170;  Ca.  Temp.  Hardw. 
74.  lAtmlep  v.  Pakmer,  Ann.  78.  In- 
terest is  recoverable,  although  there  be  no 
protest.  2  8tarkie>S  C.  495.  Qii.  whe- 
ther if  in  the  ease  of  an  iStland  bUl,  a  pio- 
test  be  alleged,  it  must  not  be  proved  ? 
Boahiger  v.  Talkyrand,  2  Esp.  C.660. 

(a)  See  9 &  10 Will.  3,  c.  17,  s.  l,wUeh 
directs  a  protest  m  case  of  the  noa-pey- 
ment  of  mland  bills  to  fiie  amount  of  61. 
and  upwards  for  value  received,  payable 
at  a  certain  mmiber  of  daysi  weeks,  and 
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by  the  mere  prodnctioii  (b),  and  will  be  presumed  from  a  subsequent  part- 
payment  of  the  bill,  or  promise  to  pay  it,  in  the  ease  of  a  foreign  bill  (c). 
The  presentment  of  a  foreign  bill  in  this  country  must  be  proved,  as  in  the 
case  of  an  inland  bill  (J).  The  necessity  of  proving  a  protest  is  superseded 
by  proof  of  an  udmission  by  the  defendant  of  his  liability  («). 

An  indorsee  in  an  action  against  the  drawer  must  prove  (/),  1st.  The 
drawing  of  the  bilL  2dly.  Due  presentment.  3dly.  The  drawee's  or 
acceptor's  defiiult.  4thly.  Notice  of  the  dishonour.  5thly.  Title  in  himself 
by  indorsement.  Othly.  In  the  case  of  a  foreign  bill,  a  protest.  The  proofs, 
therefore,  seem  to  be  similar  to  those  in  the  preceding  class,  except  as  to 
proving  the  title  by  indorsement,  the  proofs  of  which  have  been  already  par- 
tially considered  (ff) ;  but  some  additional  observations  as  to  proof  of  notice, 
which  are  applicable  to  this  case,  will  be  subsequently  made  in  considering 
the  evidence  in  an  action  by  an  indorsee  against  an  indorser. 

Where  the  indorsement  is  by  an  agent,  proof  of  the  agent's  authority 
must  be  given  (h) ;  and  if  the  principal  expressly  enjoin  the  agent  not  to 
indorse  a  biU,  which  he  delivers  to  him  in  order  to  procure  it  to  be  dis- 
counted, he  will  not  be  bound  by  an  indorsement  by  the  agent  (i) ;  but  in 
the  absence  of  any  direction  as  to  indorsing  the  bill,  if  the  agent  in  fact 
indorse  it,  and  the  principal  afterwards  promise  to  pay  the  bill,  it  is  strong 
evidence  of  authority  to  the  agent  (A). 

Every  indorser  of  a  bill  of  exchange  is  to  be  regarded  as  a  new  drawer  (l). 
Hence,  the  same  proofs  are  fbr  the  most  part  applicable,  as  in  the  last  class  of 
cases  (m).  The  plaintiff  must  prove,  1st,  The  indorsement  by  the  defendant, 
which  amounts  to  an  admission  of  the  drawing,  and  of  the  previous  indorse- 
ments (n).  Sdly.  Due  presentment.  3dly.  The  refusal  to  accept  or  pay. 
4thly.  Due  notice  to  the  defendant,  or  of  facts  in  excuse.  6thly.  Title 
in  himself  by  indorsement ;  and,  6thly.  In  the  case  of  a  foreign  bill|  a 
protest. 


Indorsee 

V, 

Drawer. 


Proof  of 
faidone- 
ment. 

B J  agent. 


Indorsee 

V, 

Indorser. 


months  from  the  date,  and  accepted  b j  the 
nnderwritert  of  the  acceptor,  to  be  made 
after  the  expiration  of  three  days  after  the 
bill  ehall  become  due.  The  stat.  S  SnA 
Ann.  c.  9,  s.  4,  extends  these  provisions  to 
eases  where  the  drawee  refnses  to  accept. 
By  3  &  4  Ann.  c.  0,  s.  6,  no  snch  protest 
is  necessary  either  in  the  ease  of  non- 
aeoeptance  or  non-payment,  unless  the  bill 
be  expressed  to  be  for  vaine  recelTed,  and 
be  drawn  for  the  payment  of  201.  sterling 
or  moro.  The  first  of  these  statutes  does 
not  apply  to  bills  payable  after  sight. 

{b)  12  Mod.  345 ;  per  Holt^  C.  J.  Bay. 
O.  B.  926,  A  protest  made  In  England 
ODght,  it  Is  said,  to  be  ]»oved  by  the 
notary  who  made  it  and  subscribing  wit- 
ness, if  any.    Chitty  on  Bffls,  406,  7th  Ed. 

(c)  Bay.  O.  B.  821.  Gibbon  v.  Coggon^ 
2  Camp.  188.  JViylor  ▼.  Jonet,  8  Camp. 
105. 

(d)  Chetmer  v.  JVbyss,  4  Gamp.  189. 
(tf)  Vide  k^firOy  2S^. 

if)  The  Indorsement,  nnless  traversed, 
will  be  taken  as  admitted.  In  an  action 
by  the  indorsee  against  the  drawer  it 
was  pleaded  that  the  bill  was  drawn  by 
a  partner,  but  not  lor  partnership  par- 
poses,  and  was  indorsed  to  the  plaintiff 
alter  it  became  due,  replication  that  the 


Mil  was  not  Indorsed  to  the  plaintiff  after 
It  became  due,  but  was  indorsed  to  and 
taken  and  received  by  the  plaintiff  be- 
foro  it  became  doe;  and  it  was  held  to 
be  sufficient  fbr  the  plaintiff  to  put  in  the 
bill,  and  that  It  was  not  incumbent  on  him 
to  show  that  the  bUl  was  indorsed  to  him 
beibre  it  became  due.  Parkin  v.  Moore, 
7  C.  &  P.  408. 

{g)  In  the  ease  of  an  indorsee  against 
the  acceptor.    Supra,  214. 

(h)  See  tit  AoBNT. 

(i)  Perm  v.  HarrUon,  3  T.  B.  757. 
And  a  promise  to  pay  the  bill  would  be  a 
mere  nudum  pactum.  Ibid, 

(A)  Fenn  t.  Harrimm,  4  T.  R.  177. 

(l)  But  the  indorsee  of  a  note  cannot 
declara  against  his  indorser  as  maker, 
even  when  the  latter  has  indorsed  the  note, 
not  payable  or  indorsed  to  liim,  so  that  the 
Indorsee  cannot  sue  the  maker.  OwUnmt 
T.  Herbert,  5  Ad.  &  Ell.  4S6. 

(m)  1  Show.  485;  1  Str.  479;  2  Burr. 
674;  9  East,  482. 

(n)  The  admission  is  eonelusiye.  Lan^ 
bert  ▼.  Oaket,  1  Ld.  Bay.  443.  It  admlto 
the  ability  and  signature  of  all  interme- 
diate indorsers.  CritefUow  y.  Parry,  2 
Camp.  182.  An  acceptance,  although 
stated,  need  not  be  proved.    Tanner  v. 
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Indorse- 


Present- 
ment. 
RefusaL 
Notice. 


Ist  Proof  of  the  defendant's  indorsement  (o)  is  conclusive  evidence  of 
the  hand-writing  of  the  drawer,  and  of  that  of  all  the  prior  indorsees  {p), 
although  the  hill  he  forged.  The  subsequent  indorsements  must  be  proved 
as  aUeged  in  the  declaration.  An  admission  by  the  defendant  of  his  liability 
supersedes  the  necessity  of  proving  subsequent  indorsement^  (q).  If  the  bill 
be  payable  to  A,  or  bearer,  and  A,  deliver  it  for  money  without  indorsing  it, 
it  is  a  sale  by  A.  and  he  is  not  liable  on  the  bill  (r).  An  indorsee  cannot 
recover  against  an  indorser,  on  proof  that  he  took  the  bill  when  due  to  the 
acceptor,  who  had  absconded  with  it  («),  although  the  defendant  had  pro- 
mised to  pay  the  bill  if  produced  (t). 

2dly,  The  presentment,  and  Sdly ,  The  dishonour,  must  be  proved,  as  in  an 
action  against  the  drawer  (u) ;  and  4thly,  The  proofs  of  due  notice  of  the 
dishonour  to  the  drawer  of  a  bill,  apply  for  the  most  part  to  the  proo£B  of 
notice  to  an  indorser  (x).  It  is  not  necessary  to  prove  any  demand  on  the 
drawer  or  prior  indorsers,  or  to  give  any  notice  to  them,  since  the  under- 
taking is  to  pay  on  the  default  of  the  acceptor ;  and  the  very  existence  of 
the  drawer  or  prior  indorsers  is  immaterial  (y).  The  rule  as  to  notice,  by 
an  indorsee  to  an  indorser  or  drawer,  is,  that  reasonable  notice  shall  be  given, 
and  what  is  reasonable  notice  seems  to  be  a  question  of  law,  the  rule  in 
regard  to  which  has  already  been  stated  (z).  What  has  been  said  as  to  the 
notice  from  the  payee  to  the  drawer,  applies  for  the  most  part  to  notice  by 
an  indorsee  to  an  indorser  (a).  There  are,  however,  some  considerations 
which  are  peculiar  to  the  present  case ;  for  where  there  are  several  previous 
indorsers,  the  indorsee  may,  by  giving  notice,  proceed  against  any  or  all  of 
them,  as  well  as  against  the  drawer.  The  general  rule  is,  that  each  indorser 
is  bound  to  give  notice  within  9.  day  after  he  has  received  notice  (6). 


Bear,  4  B.  &  C.  312.  Park  v.  Sdge,  I 
C.  &  if.  429.  No  demand  from  the  dnwer 
or  any  previous  hidorsee  is  necessary. 
Brondey  r,  Frazier,  1  8tr.441. 

(o)  An  indorsement  in  pencil  is  suffi- 
cient Oeary  v.  Phyrie,  6  B.  &  C.  234. 

{p)  Salk.  127.  Lambert  v.  OaJtei,  Ld. 
Raym.443.  Peake's  L.  £.  221.  Although 
stated  without  necessity,  Ilnd.  and  Criteh' 
low  V.  Parry,  2  Camp.  282.  Chatere  v. 
JBeU.  4  £sp.  C.  210. 

(q)  Sidlford  v.  Chambers,  I  Starkie's  C. 
320. 

(r)  Per  Holt,  C.  J.  Gov.  jr  Co.  of  the 
Bank  qfJEngUmd  v.  Newman,  Ld.  Raym. 
442. 

•  («)  P(noeav.l{oac%,6£8p.76;12Mod. 
310:  1  Show.  164;  Holt,  118. 

(t)  Ibid.   And  see  1  Taunt.  163. 

(u)  Supra,  221.  An  action  lies  by  the 
indorsee  against  the  indorser  immediately 
upon  non-aoceptance.  BallingaUt  v.  Old- 
ter,  3  East,  481. 

(«)  Supra,  225.  Notice  to  the  indorsee 
of  a  bill  of  the  dishonour  of  a  bill  drawn 
by  him  is  insufficient.  Beauchamp  y. 
CoMh,  1  D.  £c  R.  (N.  P.  C.)  3.  A,  draws 
a  bill  on  JB.  for  the  accommodation  of  C, 
who  indorses  it  for  value  to  2>. ;  neither 
A.  nor  C  have  effects  in  the  hands  of  B,, 
yet  B,  is  entitled  to  notice.  Norton  v. 
Pieheriing,  8  B.  &  C.  610;  see  Cory  v. 
Scott,  3  B.  &  Ad.  610.  Where  bankers 
paid  a  bill  purporting  to  be  the  acceptance 


of  a  customer,  but  on  the  following  day, 
having  discovered  the  acceptance  to  be  a 
forgery,  gave  notice  to  the  party  whom 
they  had  paid,  and  required  1dm  to  repay 
the  money ;  it  was  held,  that  the  liolder 
of  a  bill  being  entitled  to  know,  on  the  day 
it  becomes  due,  whether  it  is  an  honoured 
or  dishonoured  bill,  that  he  may,  If  he 
thinks  fit,  take  steps  on  that  day  against 
the  parties  to  the  bill;  the  parties  who 
pay  the  bill  ought  not,  by  any  negligence 
in  satisfying  ^emselves  wlietiier  the  a^ 
ceptance  is  genuine  or  not,  to  deprive  the 
holder  of  tb^t  right;  the  bankers  having 
therefore  suffered  him  to  retain  the  money 
during  the  whole  of  that  day,  they  coufcl 
not  recover  it  bade  Cocke  v.  Matterman, 
9  B.  &  C.  002. 

iy)  See  Ld.  Mansfield's  obaerratiaas,  2 
Burr.  675.  80  in  the  case  of  a  cheque^ 
2  Camp.  537. 

(z)  Supra,9SlQ.  JDarbiekire  r.  Parker, 
5  East,  10,  11,  12.  But  see  BiUon  v. 
Shepherd,  6  East,  14,  n. 

(a)  Vide  S^pm,  9126. 

(b)  Turner  v.  Leach,  4  B.  &  A.  451. 
An  indorser  who  pays  the  bill  after  laches 
by  a  subsequent  indorsee  cannot  recover 
against  a  former  indorser,  although  had 
successive  notices  been  given  the  defendiaat 
would  not  have  received  earlier  notice. 
Ibid,  and  per  Ld.  Bllenborough,  in  Mareh 
V.  Maxwell,  2  Camp.  210.  Where,  after 
due  diligence  to  ascertain  the  abode  of  an 
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Where  a  bill  passed  through  the  hands  of  five  persons,  A.  B.  C.  D,  and  E,^  Proof  of 
all  of  whom  lived  in  or  near  London,  and  the  bill  being  dishonoured,  the  notice, 
holder  on  the  same  day  gave  notice  to  E,^  who  on  the  next  day  gave  notice 
to  />.,  and  he  on  the  same  day  to  A,y  the  Court  were  of  opinion  that  due  dili- 
gence had  been  used  (c). 

But  the  holder  of  a  bill  has  not  as  many  days  as  there  are  indorsers,  but 
each  indorser  has  his  own  day,  and  whether  the  holder  proceed  against  the 
indorser  or  the  drawer,  notice  must  be  given  within  the  same  time  {d). 

Where  the  bill  when  it  becomes  due  is  in  the  hands  of  the  bankers  of  the 
indorsee,  and  is  presented  by  them,  notice  to  him  by  the  next  day's  post, 
and  by  him  to  a  previous  indorser  by  the  next  day's  post  after  that,  is 
snfBcient. 

Where  the  holder  had  deposited  a  bill  indorsed  in  blank  with  his  bankers 
in  London,  which  was  presented  by  them  at  two  o'clock  on  the  afternoon  of 
Saturday  (when  due),  and  being  dishonoured,  was  noted,  and  presented 
again  between  nine  and  ten  in  the  evening  by  a  notary,  and  on  the  Monday 
the  bankers  informed  the  holder  at  Knightsbridge  of  the  dishonour,  and  he 
the  same  day  gave  notice  to  the  indorser  in  the  Tottenham-court-road,  the 
notice  was  held  to  be  sufficient  (e). 

Where  a  bill  due  on  the  35th,  was  presented  on  that  day  by  the  banker  of 
the  holder  at  another  banking-house  in  London,  and  dishonoured,  but  a 
doubt  being  entertained  whether  it  had  not  been  presented  too  early  on 
that  day,  it  was  presented  again  on  the  26th,  and  again  dishonomred,  and 
was  returned  to  the  holder  on  the  same  day,  who  sent  notice  of  the  dis- 
honour to  the  indorser  in  the  country  on  the  27th,  it  was  held  to  be  suffi- 
cient {f). 

The  plaintiff  may  prove  in  excuse  {g)  for  not  giving  notice,  that  the  Excuse 
indorser  gave  no  consideration  for  the  note,  and  knew  the  maker  to  be  for  want  of 
insolvent  (A) :  That  the  defendant,  the  payee  of  the  note,  had  no  effects  in  ^^^^' 
the  hands  of  the  maker  (t) :  That  the  indorsee  was  ignorant  of  the  indorser's 
place  of  abode  (A);  and  then  it  is  question  of  fact,  whether  he  used  due  dili- 
gence to  discover  it(/).    He  ought  to  show  that  he  has  made  diligent  but 
ineffectual  inquiry  in  places  where  the  indorser  was  likely  to  be  found  (m) : 

indorser,  it  was  not  discoyered   until  a  must  haye  known  that  the  bill  when  pre- 

month  alter  the  bill  became  due,  when  it  sented  would  not  be  paid.   This  is  in  effect 

was  communicated  to  the  attorney  of  the  to  substitute  knowledge  for  actual  notice, 

holder ;  held,  that  as  he  had  a  right  to  Q^.  therefore,  whether  when  the  want  of 

take  a  day  to  communicate  it  to  his  client,  effects  in  the  hands  of  the  acceptor  is  the 

notice  on  the  following  day  was  sufficient :  excuse  for  not  giving  notice  to  tiie  drawer, 

and  the  notice  being  legal  and  yalid,  held  such  excuse  need  be  alleged  specially,  for 

that  eyidenee  of  the  circumstances  under  the  drawer  has  notice  in  effect.                                 ^ 

which  it  was  given  was  sufficient  to  support  (A)  De  Berdt  y.  AtHnton,  2  H.  B.  336; 

the  allegation  in  the  declaration  tliat  notice  and  see  Sitton  y.  Tomlinson,  1  SeL  N.  P. 

was  given  according  to  the  legal  effect.  328,  7th  ed.     But  a  mere  accommodation 

Firth  y.  Thnah,  8  B.  &  C.  387.    And  see  indorsee  is  entitled  to  notice.    Smith  v. 

Bateman  v.  Jateph,  12  East,  433;  and  Becket,  13  East,  187.   Seem,  in  an  action 

Baldwin  v.  Riehardion,  1  B.  &  C.  245.  against  the  drawer  of  a  bill  accepted  for 

(c)  JSiltan  v.  Shepherdy  6  East,  14,  n.  his  accommodation,  for  the  drawer  is  the 

(d)  Debree  v.  Bagtwood,  3  C.  &  P.  real  debtor,  and  cannot  be  hurt  by  want 
250.  of  notice. 

(«)  J7ayiiety.J9trAef,3  B.  &P.599.  (t)   1   Esp.  302.    See  13  East,  187; 

(/)  LangdaU  v.  Trimmery  16  East,  Bay.  13a 

291.  (h)  12  East,  433 ;  3  Esp.  R.  240. 

(g)  It  seems  that  the  excuse  for  want  of  (J)  Bateman  v.  Jotephy  12  East,  433 ; 

notice  should  be  alleged  on  the  fiice  of  the  3  Esp.  R.  240.  And  see  Ooodall  y.DcUeyy 

declaration,  vide  supra,  and  Cory  v.  Scott,  1  T.  R,  712. 

3  B.  &  Ad.  619.    But  the  general  principle  (m)  Inquiry  at  the  place  where  the  bill 

on  which  notice  is  escosed  is,  that  the  party  was  payable  for  the  residence  of  the  in- 
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Bxftiifle 

for  WBBtof 
notice. 


That  the  defendant  afterwards  promised  to  pay  the  bill  (n) ;  and  a  promise 
made  te  a  subsequent  indorsee  is  evidence  for  tiiis  purpose  (o). 

It  is  no  defence  to  an  action  by  a  bond  Jide  indorsee  without  knowledge 
that  the  bill  had  already  been  dishonoured,  and  no  notice  given  (p). 

One  who  indorses  a  bill  without  consideration,  but  without  fraud,  is 
entitled  to  notice,  although  the  acceptor  is  a  fictitious  person  (9).  So  where 
the  transaction  arises  out  of  various  dealings  for  the  accommodation  of  the. 
acceptor  (r). 

'  It  is  no  excuse  in  an  action  against  an  indorser  to  show  that  the  drawee 
has  no  effects  of  the  drawer  in  his  hands  (s),  or  that  the  payee  (the  indorser) 
gave  no  consideration  to  the  maker  of  a  note  (Q ;  or  that  there  was  an 
understanding  that  the  note  was  not  to  be  put  in  suit ;  or  that  the  payee 
and  indorser  of  a  promissory  note  knew  that  2>.,  at  whose  house  the  note 
was  made  payable,  had  no  effects  of  the  maker  in  his  hands,  and  requested 
2>.  to  send  it  to  him  that  he  might  pay  it(») ;  that  the  payee  and  indorser 
of  the  bill  had  received  notice  from  the  drawer  that  he  would  not  pay  the 
bill  (x) ;  that  the  indorsee  being  ignorant  of  the  laches  in  the  holder,  paid 
the  bill  (y) ;  that  the  indorsers  had  full  knowledge  of  the  bankruptcy  of  the 
drawer  and  of  the  acceptor  before  and  at  the  time  when  the  bill  became 
due(;t);  that  the  indorsement  was  lent  to  the  maker  of  a  note,  to  enable 
the  maker  to  raise  money  from  the  plaintiffs,  who  were  bankers,  and  agreed 
to  advance  the  money  thereon  for  six  months,  and  had  renewed  their 
advances  at  the  end  of  six  months,  without  the  knowledge  of  the  indorser  (a). 
So,  where  a  bill  was  drawn  and  indorsed  by  several  indorsers  for  the  accom- 
modation of  the  last  indorser,  and  the  acceptor  had  no  effects  of  the  drawer 
in  his  hands,  but  that  fact  was  not  known  to  the  defendant,  a  prior  indorser, 
it  was  held  that  he  was  entitled  to  notice  of  the  dishonour,  in  order  to 
enable  him  (if  he  had  no  remedy  on  the  bill)  to  call  immediately  upon  the 
last  indorser,  to  whom  he  had  lent  his  indorsement,  and  who  had  received 
the  amount  of  the  bill  (fi).  So  in  the  case  of  an  indorsee,  without  consi- 
deration but  without  fraud,  of  a  bill,  the  drawer  and  acceptor  of  which  are 
fictitious  persons  (c).     Proof  of  notice  will  be  rendered  unnecessary  by 


dorser,  was  held  to  be  insaificlent.  Beve^ 
ridge  v.  BurgetSj  B  Camp.  262.  Inquiry 
should  be  made  from  other  parties  to  the 
bill  or  note,  and  of  persons  of  the  same 
name.  Bayley  on  Bills,  220,  citing  Betfe- 
ridge  v.  Burgeu.  It  is  said  in  one  case 
to  have  been  held  to  be  sufficient,  on  a  pro- 
missory note  being  didionoured,  to  make 
inquiry  at  the  maker's  for  the  residence  of 
the  payee.  Harris  r,  JDerriek,  WlghU  76. 
Calling  on  the  last  two  indorsers,  on  the 
day  after  the  bill  became  due,  to  know 
where  the  drawer  lived,  and  on  his  not 
being  in  the  way,  calling  again  the  next 
day,  and  then  giving  hSn.  notice,  is 
(iemble)  sufficient.  Browning  ?.  Kinnear, 
Qow.  81. 

(n)  Vide  infra,  9S1. 

(0)  Potter  v.  Baywarth,  18  Bast,  417. 

(p)  Dunn  V.  O'Ketfe,  6  M.  &  S.  282. 

Iq)  Leach  ▼.  Hewit,  4  Taunt.  731. 

(r)  Ex  parte  Heath,  2  Yes.  &  B.  240; 
2  Bose,  141. 

(s)  Ooodall  V.  JDoUey,  I  T.  R.  712; 
Peake's  C.  202.  Wilkes  v.  Jacks,  Peake's 
C.  202.  And  see  Sisson  v.  Tomlinson,  Sel. 
N.  P.  324.    Brwm  v.  Maffey,  15  East, 


216;  when  the  defendant  had  iadmrsed 
for  tiie  accommodation  of  a  subsequent  in» 
dorser,  but  did  not  know  that  the  acceptor 
had  no  effects  of  the  drawer  in  his  hands. 

(0  Free  V.  Haiokins,  1  Holt's  C.  650L 
by  Gibbs,  C.  J. 

(«)  Nieholton  ▼.  ChuthU,  2  H.  B.  O09. 
A,  being  insolvent,  £.  as  a  security  in- 
dorsed a  note  made  by  A,  payable  to  B. 
at  the  house  of  JD.  for  a  debt  due  from  A. 
to  C  B,  being  informed  that  D.  had  no 
efRects  of  ii.'s  In  his  bands,  desires  D.  to 
send  the  note  to  him,  and  says  he  will  pay 
it,  having  then  a  Aind  in  Ids  hands  for  that 
purpose;  the  note  was  not  presented  at 
D.'s  house  till  three  days  after  it  was  due ; 
and  it  was  held  that  It  was  dischaiged. 

(x)  1T.B.171. 

M  Boseow  V.  Hardy,  12  Bast,  434. 
(2)  EsdaUe  v.  Sawerhy,  11  East,  114. 

(a)  Smith  v.  Beckett,  13  Bast,  187. 

(b)  Broum  and  others  v.  Maffey,  15 
East,  216.  Bayley,  O.  B.  137 ;  Peake's 
C.  202.  And  see  Cory  v.  Scott,  3  B.  A:  A. 
619. 

(c)  Leach  v.  Hewktt,  4  Taunt  731. 
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erideoce  of  a  promise  to  pay  on  the  part  of  the  defendant  (d).  But  it  seems 
that  an  express  promise  is  necessary,  in  order  to  discharge  an  indorser  who 
has  not  had  notice  (e), 

6thly.  The  proof  of  a  protest  has  already  been  considered  (/). 

If  an  acceptance  of  the  bill  be  stated  unnecessarily,  it  need  not  be  Variance, 
proved  (^).— Such  are  the  detailed  proofs  in  these  cases. 

It  is  a  general  rule,  that  an  admission  (A)  of  the  party's  liability  on  the  Presamp- 
bill,  made  with  a  knowledge  of  the  facts,  will  supersede  the  necessity  of  the  **^®  ®^^" 
usual  regular  proof  in  detail.  Such  an  admission  operates  as  presumptive 
eyidence  that  all  things  have  been  rite-aetOf  or  perhaps,  in  some  cases,  even 
still  more  strongly  as  a  toaver  by  the  party  of  an  irregularity  as  to  present- 
menty  notice,  or  protest  (t),  of  which  he  actually  was,  or  may  be  presumed 
to  have  been  cognizant.  These  admissions  consist  either  in  part-payment, 
which  is  the  strongest  of  all,  or  in  asking  for  time,  or  in  an  express  promise 
to  pay  the  bill,  or  in  other  declarations,  or  conduct  by  which  the  party 
plainly  acknowledges  his  liability  (A). 

An  agreement  between  the  drawer  and  first  indorser,  stating  the  bill  to 
be  then  over-due,  and  dishonoured,  and  stipulating  for  payment  by  weekly 
instalments,  admits  notice  of  the  dishonour  {I), 

In  an  action  against  an  acceptor,  notice  by  his  attorney  to  produce  all 
papers  relating  to  a  bill,  described  as  the  bill  in  question,  and  as  accepted 
by  the  said  defendant,  is  prima  facie  evidence  of  acceptance  (m  J. 

Part-payment  of  the  amount  of  the  bill  by  the  drawer  raises  a  presump- 
tion that  he  has  received  due  notice  of  the  acceptor's  default  (n). 


(d)  vnOMv.JadkffPeake'sCdOS. 

(e)  Borrodaile  v.  Lowe^  4  'TeuniU  08. 
(/)  Siqyra,  232. 

(g)  SuprOy^lS, 

(h)  The  whole  of  the  admission  mnst, 
according  to  the  general  mle,  be  taken. 
Where  the  defendant  said,  **  I  do  not  mean 
to  insist  upon  the  want  of  notice,  but  I  am 
only  1x>nnd  to  pay  you  702.,"  the  blU  be« 
ing  for  2002.,  Abbott,  C.  J.,  held  that  the 
plaintiff  could  not  recover  more  than  702. 
FleUher  v.  Frogfffxtty  2  C.  &  P.  270. 
Assumpsit  by  the  indorsee  against  acceptor, 
plea  that  the  defendant  did  not  accept  tlie 
bUl  modo  etformA,  but  generally,  and  it  ap« 
peared  that  the  acceptance  had  been,  with^ 
out  his  knowledge,  altered  by  the  addition 
of  payment  at  a  pe^cnlar  banker's,  where, 
when  presented,  it  was  dishonoured,  and 
on  application  to  the  defendant  he  denied 
having  accepted  it  payable  there,  but  was 
always  ready  to  pay  at  hisown  placeof  resl-^ 
dence ;  held,  not  to  amount  to  an  acknow- 
ledgment of  a  subsisting  debt  to  entitle  the 
plahitiff  to  recover  on  an  account  stated* 
Calvert  v.  Baker,  4  M.  &  W.  417  ',  and 
7  Dowl.  (P.O.)  17. 

(t)  Qihben  v.  Coggon^  2  Camp.  188; 
2  T.  R.  713;  6  East,  la  231;  13  East, 
417 ;  Wood  v.  Broum,  1  Starkie's  C.  217; 
Peake's  C.  202.  Where  the  defendant 
agreed  to  join  with  three  others  in  several 
notes  to  the  plaintiff  to  secure  a  debt;  but 
after  he  had  signed  one  refused,  and  never 
did  In  fact  sign ;  and  upon  the  first  note 
becoming  due  the  defendant,  upon  being 
applied  to,  offered  a  security ;  it  was  held, 


tiiat  it  was  for  the  Jury  to  say  whether  he 
was  cognisant  of  the  refusal  of  the  party 
to  sign,  and  whether,  by  ofiering  snch  secu- 
rity, he  intended  to  waive  the  objection  as 
to  all  the  notes;  as  if  he  did,  and  obtahied 
time  In  oonsequenee,  he  was  liable,  other- 
wise not    L^y.GiN>t^4,C.ScT,466, 

{k)  See  Janet  v.  Morgan^  2  Camp.  474. 
Vaug?uin  v.  Fuller,  2  Str.  1246 ;  and  tit. 
Admissions.  An  admission  by  one  of 
several  partners  is  evidence  against  the 
rest.  Hodenpyl  v.  Vmgerhoed,  Chltty  on 
Bills,  489,  5th  ed.;  Roscoe  on  Evidence, 
207.  Sangster  v.  Mazzaredo,  1  Starkie's 
C.  161.  But  an  admission  by  one  of  se- 
.  veral  acceptors,  not  parties,  is  not  evi- 
dence against  the  rest.  Gray  v.  Pal- 
mer, 1  Esp.  C.  135.  In  an  action  by 
the  indorsee  against  the  maker,  and  is- 
sue on  the  fact  of  presentment,  a  pro- 
mise by  the  defendant,  after  the  note 
became  due,  to  pay,  was  held  to  be  a  suffi- 
cient admission  of  the  presentment  having 
been  duly  made.  Croxon  v.  Worthen,  5 
M.  &  W.  5. 

(I)  Oufuon  V.  Metz,  I  B.  &  C.  198 ; 
2  D.  &  R.  334. 

(m)  Holt  V.  Squires,  R.  &  M.  282. 

(n)  An  offer  to  give  another  bill  super- 
sedes the  proof  of  inidorsement.  Botanquet 
V.  Anderson,  6  Esp.  43.  An  admission  by 
the  defendant  that  the  hand-writing  to  a 
promissory  note  is  his,  will  be  sufficient 
proof  in  the  case  of  an  unattested  note, 
although  it  was  made  pending  a  treaty  for 
a  compromise.  Watdridge  v.  KefmisoUf 
1  Esp.  C.  43. 
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Presump- 
tive evi- 
dence. 


An  acceptor,  who  has  credited  or  adopted  the  acceptance  by  an  acknow- 
ledgment of  his  hand-writing,  or  by  paying  other  similar  bills,  cannot  after- 
wards insist  that  the  alleged  acceptance  is  a  forgery  (o).  But  the  merely 
desiring  the  holder  of  the  bill  to  call  again  does  not  exclude  him  from  such 
a  defence  (jj) 

Where  the  declaration  alleged  a  due  presentment  of  the  bill  for  payment, 
which  had  been  drawn  and  accepted  for  the  accommodation  of  the  indorser, 
and  the  bill  was  not  presented  till  after  banking  hours,  when  the  answer 
was  given  *'  no  effects,''  an  application  by  the  indorser,  after  declaration 
filed,  for  further  time,  was  held  to  t>e  evidence  of  the  waver  of  the  objection, 
with  notice  of  the  fact  of  which  he  had  the  means  of  informing  himself  (9). 
So  where  the  drawer,  knowing  that  time  had  been  given  by  the  holder  to 
the  acceptor,  but  supposing  that  he  was  still  liable  on  the  bill,  in  default 
of  the  acceptor,  said,  three  months  after  the  bill  was  due,  that  he  was 
liable,  and  if  the  acceptor  did  not  pay  it,  he  would,  it  was  held  that  he  was 
bound  by  the  promise  (r).  Where,  however,  a  promise  to  pay  has  been 
made  in  ignorance  of  material  facts,  such  as  the  holder^s  laches,  it  will  not 
supersede  the  necessity  or  the  usual  proof  of  notice  (s). 

Where  the  indorsee  of  an  inland  bill  presented  it  before  it  was  due,  for 
acceptance,  and  it  was  refused  on  the  4th  of  November,  and  the  indorsee 
on  the  6th  of  January  following,  (the  bill  expiring  on  the  11th  of  January,) 
gave  notice  generally  of  the  dishonour  of  the  bill,  but  without  specifying 
the  time  or  circumstances  of  the  presentment,  whereupon  the  defendants, 
the  drawers,  being  ignorant  of  the  circumstances,  made  a  proposal  the  next 
day  to  pay  the  bill  by  instalments,  it  was  held  that  they  had  not  waved 


(0)  Leach  V.  Buchanan,  4  Bsp.  C.  226. 
Barber  v.  Gingell,  3  Esp.  C.  60. 

(p)  Barber  v.  Gingell,  3  Esp.  C.  60. 
And  see  tit  Adkissiovs. 

(q)  Greentcay  v.  Mindley,  4  Camp.  62. 
It  operates  as  a  toaver  of  the  want  of  notice 
{Rogert  y.  Stephens,  2  T.  R.  713;  Peake's 
C.  202;  6  East,  231 ;  13  East,  417);  and 
where^  on  demand  made,  the  drawer  an- 
swered that  the  bill  most  be  paid,  it  was 
held  to  be  equivalent  to  a  promise Jto  pay; 
Ibid, ;  and  see  Lundie  r  Bobertton,  7  East, 
231.  The  drawer  on  the  first  application 
promised  the  plaintiff  that  he  woald  pay 
the  bill  if  he  would  call  again ;  upon  a  se- 
cond application,  he  said  that  he  had  not 
had  regfular  notice,  but  that  as  the  debt  was 
Justly  due  he  would  pay  the  bill  (and  see 
Haddock  y.  Bury,  7  East,  236,n. ;  Oibbant 
V.  Coggan,  2  Camp.  168 ;  Taylor  v.  Jones, 
2  Camp.  105).  A  waver  by  a  drawer  may 
be  implied,  but  qu,  whether  a  waver  by  an 
Indorsee  must  not  be  express.  4  Taunt  03. 
In  an  action  by  an  indorsee  against  a  pre- 
vious, but  not  immediate  indorser,  the  de- 
fendant, on  the  bill  being  shown,  said,  ^  my 
affairs  are  deranged,  I  cannot  take  it  up 
now,  but  I  will  do  something  in  a  fortnight," 
it  was  held  to  be  sufficient  on  the  account 
stated.  Wagstaff  y.  Boardnian,  K.  B.  Hil. 
1827.  A  letter  written  by  the  drawer, 
stating  that  the  bill  had  been  accepted  for 
his  accommodation,  and  would  be  paid. 


dispenses  with  notice.  Wood  v.  Brown, 
1  Starkie's  C.  217.  But  a  letter  written 
by  an  indorser  who  had  been  applied  to  for 
payment  after  several  days  ladies,  inform- 
ing the  plaintiff  that  he  would  not  remit  till 
he  received  the  bill,  and  desiring  the  plain- 
tiff, if  he  considered  him  (the  defendant)  to 
be  unsafe,  to  return  the  Dill  to  a  prior  U^ 
dorser,  was  held  to  be  no  such  waver  of  the 
laches,  and  promise  to  pay,  as  would  entitle 
the  pUiintiff  to  recover.  BorrodaUe  v. 
Lowe,  4  Taunt  03.  So  where  the  drawer 
said,  <'  If  I  am  bound  to  pay  it,  I  wilL" 
Dennis  v.  Morris,  3  Esp.  C.  158.  So  where 
he  merely  offered  to  compromise.  Cwning 
T.  French,  2  Camp.  106.  And  see  Brett 
T.  Leoett,  13  East,  213,  supra.  The  drawer 
of  a  bill  being  applied  to  for  payment,  said, 
<'  If  the  acceptor  does  not  pay  I  must ; 
but  exhaust  all  your  inflaence  with  the 
acceptor  first;*'  and  afterwards  directed 
the  applicant  to  raise  the  money  on  the 
lives  of  himself  and  the  acceptor,  it  was 
held  that  the  admission  was  not  conclusive 
evidence  of  tiie  defendant's  having  received 
or  waved  notice  of  the  dishonour  of  the 
bill.  H%t1uy.J>ukeofBea^fort,A'Rmg. 
N.  C.  229. 
(r)  Stet}ens  v.  Lynch,  12  East,  38. 

(/)  QoodaU  V.  Dolly,  1  T.  R.  712. 
Blizard  t.  Hirst,  5  Burr.  2670.  4  Taunt 
93.  PtdKn  T.  Qraham,  1  C.  &  M.  725. 
3  Tyr,  923. 
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the  noUce  (f).   So  a  promise  made  by  the  defendant  when  arrested,  and  when 
he  is  ignorant  of  the  facts,  will  not  be  a  waver  (u). 

Where  the  defendant,  being  a  foreigner,  on  being  applied  to  to  take  up  the 
bill,  said,  ^^  I  am  not  acquainted  with  your  laws ;  if  I  am  bound  to  pay  it, 
I  will,''  it  was  held  that  the  declaration  did  not  supersede  the  necessity  of 
proring  notice  (x). 

A  promise  by  one  of  several  indorsers  who  are  not  partners  is  not  evidence 
against  the  otiier  indorsers  (y).  It  has  been  said,  that  where  an  indorser 
has  promised  to  pay  the  bill,  payment  must  still  be  demanded  before  the 
action  is  brought  (z) ;  this,  however,  appears  to  be  unnecessary. 

A  promise  is  binding  although  made  under  ignorance  of  the  law  (a). 

An  offer  to  pay  part  by  way  of  compromise,  and  made  for  the  purpose  o 
buying  peace,  is  not  admissible  in  evidence  (b) ;  and  a  mere  offer  to  compro- 
mise is  no  waver  of  the  want  of  notice  (c). 

III.  Where  the  liability  is  consequent  on  the  defendant's  own  default,  as  Collateral 
where,  Ist,  the  drawer  brings  an  action  against  the  acceptor,  or  2dly,  the  l^ahllity. 
acceptor  against  the  drawer.    Ist.  By  the  drawer  against  the  acceptor(£f) ;   Drawer 
the  plaintiff  must  prove. 


V, 


Ist.  The  acceptance  of  the  bill  by  the  defendant,  which  is  primd  facie  Acceptor. 
evidence  that  he  has  effects  of  the  drawer  in  his  hands  (e), 
2dly.  Presentment  to  the  acceptor,  and  the  refusal  by  him  to  pay 

thebilL 

8dly.  The  payment  of  the  bill  by  the  plaintiff,  the  drawer. 

The  indorsement  of  a  general  receipt  on  the  hill  pritnd  facie  imports /wy- 
ment  by  the  acceptor,  although  the  bill  be  produced  by  the  drawer;  for  it  is 
rather  to  be  presumed  that  the  bill  was  delivered  to  hjm  by  the  acceptor,  on 
a  settlement  of  accounts  (/) ;  and  therefore  the  plaintiff  should  prove  a 
jmyment  to  the  holder  by  himself  (^). 

4thly.  That  the  acceptor  has  effects  of  the  drawer  in  his  hands;  of  this 
fact  the  acceptance  is  primd  facie  evidence  (A).  The  bankruptcy  of  the 
acceptor  is  no  defence  against  the  drawer,  who  has  paid  the  bill  since  the 

bankruptcy  (i). 

The  acceptor  of  an  accommodation  bill  in  an  action  against  the  drawer.  Acceptor 
must  prove,  Ist.  The  drawing  of  the  bill  by  the  defendant  (A),  by  proof  of  j^^^'^ 


(0  1  T.  R.  712.    2  H.  B.  386. 

(u)  Rouse  V.  Bedwoody  1  Esp.  C.  155 ; 
4  Taunt.  93. 

(x)  Dennis  v.  Morrice,  8  Esp.  C. 
158. 

(y^  1  Barnes,  317 ;  1  Esp.  C.  15. 

(2)  Brown  v.  Maedermot,  6  Esp.  C. 
265,  tamen,  qu. 

(a)  12  East,  38 ;  Tide  supra,  87. 

{b)  B.  N.  P.  236. 

ie)  CummingT.  French,  2  Camp.  106. 
d)  The  drawer  may  recover  against  the 
acceptor,  having  effects  of  the  drawer  in 
his  hands,  in  his  own  name,  without  as- 
atgnment  from  the  payee. 

(e)  Vere  v.  Lewis,  3  T.  R.  183.  If  A. 
ic  B,  exchange  acceptances,  the  one  is  a 
consideration  for  the  other,  each  is  liable 
on  his  own  acceptance  as  an  absolute 
debt ;  the  engagement  is  not  of  a  condi- 
tional nature  for  mutual  indemnity,  but 
constitutes  at  once  an  absolute  debt  on 
each    part      Consequently   either   may 


prove  the  acceptance  of  the  other  as  a 
debt  under  a  commission  of  bankrupt 
against  him  previous  to  the  payment  of 
either  acceptance.  Boffe  v.  Caslon,  2  H. 
B.  570.  A.,  on  the  banlmiptcy  of  B.,  will 
be  compelled  to  pay  the  bill  drawn  by  him, 
as  weU  as  the  one  accepted  by  him  after 
the  bankruptcy  of  B. ;  he  cannot  after- 
wards recover  against  B.,  as  on  an  implied 
contract  to  indemnify  him.  Per  Lawrence, 
J.  in  Cowley  v.  Dunlop,  7  T.  B.  567. 

(/)  Scholey  v.  Walshy,  Peake's  C.  24. 
Bo  where  an  indorsee  having  been  obliged 
to  take  up  the  bill,  declares  specially  against 
the  acceptor.  Mendez  v.  Carreroon ;  Ld. 
Raym.  742. 

(g)  Peake's  C.26;  Peake's  L.  E.  221. 

(h)  10  Mod.  36,  37.  Pamdnter  v. 
Simmons,  1  Wils.  185;  3  T.  R.  183;  3 
East,  169;  3  Wils.  18. 

(t)  Mead  v.  Braham,  3  M.  &  S.  91. 

(k)  Vide  siqtra,  2it2. 
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his  hand-writiog.  2dly.  He  must  rebut  the  usual  presumption  of  considera* 
tion,  by  eTidence  showing  the  absence  of  it.  8dly.  Payment  of  the  bill  by 
himself  (/),  or  execution  against  his  person  (m).  The  mere  production  of 
the  bill  will  not  afford  even  pnmdfajcU  evidence  of  payment,  without  show- 
ing that  the  bill  has  been  in  circulation  since  the  acceptance ;  and  payment 
is  not  to  be  presumed  from  a  receipt  indorsed  on  the  bill,  except  it  be  in  the 
hand-writing  of  some  person  entitled  to  demand  payment  (n). 
Damages.  ^^  order  to  prove  the  particular  amount  of  damage  which  the  plaintiff 
has  sustained,  the  course  of  exchange,  and  the  liability  of  the  defendant  to 
pay  re-exchange,  are  questions  for  the  jury(<>).  Interest  is  recoverable 
from  the  day  when  the  bill  became  due  to  the  day  of  signing  judgment(p). 
Interest  Where  a  sum  is  payable  on  a  promissory  note  by  instalments,  and  the 

whole  is  to  become  due  on  the  first  default,  interest  becomes  due  on  the  first 
default  (^);  and  it  is  recoverable,  although  not  stated  in  the  particulars  (r). 
Interest  may  be  recovered  against  the  drawer  of  an  inland  bill,  without 
proof  of  a  protest  {$). 

Where  an  accommodation  acceptor  was  sued  by  a  bond  fide  holder  it  was 
held  that  as  he  ought  to  have  paid  it  when  demanded,  he  could  not  recover 
the  costs  against  the  party  to  whom  he  had  lent  his  acceptance  (t). 

An  indorsee  having  received  part  of  the  contents  from  the  drawer,  cannot 
recover  more  than  the  residue  from  the  acceptor  («). 

The  acceptor  of  a  bill  payable  in  England  is  liable  only  to  the  sum  payable, 
and  6  per  cent  interest  (x). 

In  an  action  on  a  foreign  note  payable  in  the  currency  of  this  country, 
interest  is  to  be  calculated  according  to  the  state  of  exchange  at  the  time  of 
the  demand  of  pa3^ent(y). 

Where  a  bill  drawn  on  a  party  in  a  foreign  country,  after  hating  been 
negotiated  through  another  foreign  country,  is  refused  payment  by  the 
drawee,  such  payment  being  prohibited  by  the  law  of  the  country  where  he 
resides,  the  drawer  is  liable  for  the  tokok  of  the  re-exchange'  between  the 
different  countries  (z). 

Where  a  foreign  bill  is  dishonoured  here  for  non-acceptance^  and  the 
plaintiff  is  allowed  a  per-centage  in  the  name  of  damages,  it  seems  that  he 
is  to  recover  interest  from  the  day  of  payment  only,  and  not  from  the  time 


(0  Taylor  v.  Hiffgins,  3  East,  169; 
S  Wils.  18.  In  the  latter  case  the  count 
mnst  be  speciaL  Where  A,,  accordiog  to 
the  ordfauvy  course  of  deahng  with  JB,j  ac- 
cepts bills  for  him,  having  funds  of  B,*a  lo 
his  hands, and  B,  being  bankrupt.  A,  com- 
pounded his  acceptances  with  the  holders 
for  less  than  their  amount,  it  was  held, 
that  in  the  account  between  A.  and  the 
assignees  of  jB.,  A.  was  entitled  to  ciiarge 
the  full  amount.  Stonehoute  v.  Ready  3 
B.  &  C.  669;  6  D.  &  R.  603. 

(m)  Ibid, 

(n)  PJiel  V.  Vcmbatenburgy  2  Camp. 
439. 

(o)  De  Tastet  ^  othert  v.  Baring  A* 
otherty  2  Camp.  66;  11  East,  265;  2  H. 
B.  378;  2  B.  &  P.  335;  Ambler, 634. 

(p)  Robinson  v.  Blandy  2  T.  R.  58;  2 
Burr.  1077, 
(q)  4  Esp.  C.  147. 
(r)  Ibid. 


(«)  Windle  v.  Andrews,  2  Starkie's  C. 
425.  Where  a  bill  is  accepted  payable  at  a 
particular  place,  although  it  is  unnecessary 
to  show  a  presentment  at  such  place,  in 
order  to  entitle  the  party  to  recover  the 
principal  sum,  yet  it  is  to  recover  interest. 
PhUl^  V.  FranJdiny  1  Cow's  C.  196.  A 
note  payable  at  a  particular  time  carries 
interest  after  that  time,  and  it  ought  not  to 
be  left  to  the  discretion  of  the  jury,  unless 
the  nonpayment  has  been  occasioned  by 
the  fault  of  the  phdntiff.  Zakui  v.  Stone, 
2  M.  &  By.  561. 

(t)  Roaeh  v.  Thompson.  1  M.  &  M. 

487. 

(tt)  Bacon  v.  Searies,  1  H.  B.  88. 

(x)  Woolsey  v.  Crawford,  2  Camp. 
445. 

(y)  PoUard  v.  Herries,  3  B.  dc  P.  335. 
MeUiMh  v.  Simoon,  2  H.  B.  378.  Bat 
see  Houriet  v.  Jlform,3  Camp.  303. 

(«)  Ibid. 
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of  non-acceptance  (a) ;  but  where  there  is  no  allowance  for  damages,  he  is 
to  recover  interest  from  the  time  of  dishonour  for  non-acceptance  (b). 

Where  a  bill  is  made  payable  with  interest,  it  is  to  be  calculated  from  the 
date  of  the  bill  (c). 

A  plaintiff  is  entitled  to  recover  the  whole  amount,  although  as  to  part  he 
is  only  a  trustee  (</). 

The  rules  of  Hilary  Term,  4  Will.,  declare  that  in  all  actions  on  bills  of  Defence, 
exchange  and  promissory  notes  (e)  the  plea  of  rum  atmmpsU  shall  be  inad- 
missible, and  that  in  such  actions  a  plea  in  denial  must  traverse  some  matter 
of  fact,  e.  ^.,  the  drawing,  or  making,  or  indorsing,  or  accepting,  or  pre- 
senting, or  notice  of  the  dishonour  of  the  bill  or  note.  The  defendant  in 
support  of  a  plea,  according  to  these  rules,  on  which  issue  is  taken,  may 
show,  Ist,  no  contract,  or  an  insufficient  one  in  point  of  law  {/) ;  2dly,  that 
the  bill  or  note  has  been  altered  {g)y  (and  in  some  instances)  no  consideration ; 
or,  ddly,  illegality  or  fraud  \  4thly,  that  the  plaintiff  has  no  title  by  transfer 
to  sue  upon  the  bill ;  othly,  that  the  bill  has  been  released  or  satisfied ; 
6thly,  discharge  by  laches,  or  giving  time,  or  by  waver ;  7thly,  that  it  was 
an  accommodation  bill,  &c.  and  indorsed  after  it  became  due ;  8thly,  that  it 
18  improperly  stamped ;  9thly,  that  it  has  been  altered. 

That  the  defendant,  in  point  of  fact,  or  of  law,  did  not  contract  to  pay  the 
bill,  as,  that  the  defendant  is  an  infant  (A),  or  a  feme  covert  (t).  But  an 
acceptor  cannot  set  up  the  infancy  or  coverture  of  the  drawer  as  a  defence  (Jt) ; 
nor  can  an  indorsee  defend  himself  by  showing  that  the  bill  was  drawn  by 
a  feme  covert  upon  her  husband,  who  indorsed  it  over  (/).  So  he  may  show 
that  one  of  the  plaintiffs  promised  jointly  with  the  defendants  (m). 

If  a  bill  has  been  accepted  by  one  of  several  partners  in  the  name  of  proof  to 
all  the  copartners,  the  others  being  sued  ifiay  prove  fraud  in  defence,  and  impeach  the 
show  that  the  bill  concerned  the  acceptor  only  in  his  private  and  individual  ^°"tract. 
capacity  (n).    But  where  several  persons  trade  together  under  different 
firms,  it  is  not  competent  for  one  partner  to  show  that  the  bill  was  drawn  in 
respect  of  a  firm  in  which  he  had  no  interest  {o). 

It  seems  to  be  a  general  rule,  that  no  extrinsic  evidence  is  admissible  to  collateral 
vary  the  contract  apparent  on  the  bill;  as  to  show  that  the  defendant  did  evidence. 
not  accept  the  bill  upon  his  own  private  account,  but  upon  that  of  his  prin- 


(a)  Oantt  v.  Machenzief  3  Camp.  61. 
{h)  Harrison  v.  JHckMon^  3  Camp.  52. 

(c)  Daman  v.  Dibden,  1  R.  &  M.  381. 

(d)  Reid  y.  FwmixHd,  1  C.  &  M.  538. 

(f )  Yet  if  an  executor  declare  on  a  bill 
or  note  payable  to  his  testator,  laying  a 
promise  to  him,  the  promise  may  still  be 
denied  by  non  attumpnt.  Timmint  v. 
Piatt,  2  M.  &  M.  720. 

(y*)  It  is  a  good  defence  to  show  that 
the  plaintiff,  who  snet  on  a  bill  accepted 
by  a  company,  is  himself  a  member  of  that 
company.  Neale  v.  Twrtonville,  Bingh. 
149.  In  an  action  by  an  indorsee  against 
acceptor,  to  prove  the  forgery  by  the 
drawer  of  the  acceptance,  the  same  evi- 
dence only  is  admissible  as  would  have 
bean  so  in  the  case  of  hu  indictment  for 
forgery.  Griffiths  v.  Payne,  3  P.  &  D. 
107. 

VOI^  II. 


ijg)  An  alteration  of  a  bill  of  exchange 
after  acceptance  may  be  taken  advantage 
of  under  a  plea  that  the  defendant  did  not 
accept  the  bill.  Cock  v.  Coxwell,  2  C.  M. 
&  R.  291.  See  as  to  alterations,  the  cases 
cited  below,  in  reference  to  the  proper 
stamp  on  a  bill  or  note. 

(h)  Cartfa.  160.  Ingledew  v.  Dougleu. 
2  Starkie's  C.  36. 

(i)  1  East,  432. 

(k)  4  Esp.  C.  187.  Per  Ld.  Harkwicke, 
Holy  V.  Lane,  2  Atk.  181, 2. 

(0  2  Atk.  181,2. 

(m)  Maintoaring  ▼.  Nevmian^  2  B.  & 
^.  120.     Note,  the  objection  was  taken  in 
this  case  by  special  demurrer,  vide  supra, 
note  (/). 

(n)  Pinkncy  v.  Hall,  Salk.  126,  vide 
mpra,  205, 

(o)  Baker  v.  Charlton,   Peake,  S.  C. 
80. 
R 
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cipul  (p) ;  or,  that  at  the  time  of  making  the  note,  the  plaintiff  had  agreed 
to  take  a  renewal  of  the  note  in  lieu  of  payment  (q). 

The  acceptor  cannot  give  in  evidence  a  parol  understanding  that  the 
drawer  was  not  to  demand  payment  on  the  bill  in  case  he  could  reimburse 
himself  out  of  other  funds  (r).  So  the  plaintiff  cannot  be  permitted  to  prove 
in  excuse  for  not  giving  notice  of  dishonour,  a  parol  agreement  that  the 
amount  was  not  to  be  demanded  until  the  estates  of  the  drawer  (for  whose 
benefit  the  bill  had  been  given)  had  been  sold  (s), 

A  bill  of  exchange  or  promissory  note  expressed  to  be  for  value  received 
is  presumed  to  have  been  made  upon  a  good  consideration  (t) ;  but  the 
failure  of  consideration  may  sometimes  be  proved  as  a  defence  against  the 
payee  of  a  bill  although  it  would  be  no  defence  against  a  bond  fide  indorsee  for 
value  (ii).  As  between  the  original  parties  to  the  bill,  the  total  failure  of 
consideration  may  be  set  up  as  a  defence  (x).     It  may  be  shown,  that  the 


( p)  Str.  965 ;  Cas.  T.  Hardw.  1. 

(q)  Hoare  v.  Graham,  8  Camp.  67. 
See  Snowball  v.  Vicart,  Bunb.  176; 
Moller  V.  Living,  4  Taunt.  102.  tf|/ra,  tit. 
Parol  Evidence. 

(r)  Cawpbell  v.  Hodgton,  1  Gow.  74. 

(*)  Free  v.  Hawkins,  1  Moore,  535;  and 
see  Hoare  t.  Graham,  3  Camp.  635 ;  4 
Taunt.  731. 

(t)  The  presumption  of  consideration 
may  be  rebutted  by  eTideuce.  Where  a 
note  expressed  to  be  for  value  received 
was  given  to  a  boy  only  nine  years  old, 
whose  father  was  living,  the  donor  being 
in  a  state  of  imbecility,  and  not  far  from 
his  death,  it  was  a  question  for  the  jury 
whether  it  was  given  upon  any  legal  con- 
sideration. Gratitude  to  the  father,  or 
affection  to  the  son,  is  not,  it  seems,  a  suffi- 
cient consideration,  and  such  a  note  is  not 
good  as  a  donatio  mortit  cautA,  HoUiday 
V.  Atkinson,  5  B.  &  C.  501.  A  cross- 
acceptance,  with  an  exchange  of  securities, 
is  a  good  consideration  for  a  note.  1  Camp. 
179;  3  East,  72;  Co.  B.  L.  178,  510; 
Bayley,  O.  B.  205.  Cowley  v.  Dunlop, 
7.T.  R.571;  and  see  Buckler  v.  Buttv- 
vant,  3  East,  72;  Bx  parte  Walker,  4 
Ves.  373, 

(m)  2  T.  R.  71 ;  Com,  43.  Morris  v. 
Lee,  Bayley  on  Bills,  397.  Snelling  v. 
BriggSf^B.  N.  P.  274.  Puget  de  Bras  v. 
Forbes,  1  Esp.  C.  117,  Where,  by  the 
course  of  trade  a  bill  was  to  be  given  by 
the  drawer  before  the  consideration  was 
paid,  and  before  payment  the  payee's 
a^ent  became  bankrupt,  it  was  held  that 
the  payee  could  not  recover  against  the 
drawer.    Ibid,  and  see  1  Str.  674. 

{x)  7  T.  R.  121.  Even  although  the 
defendant  has  promised  to  pay  the  bill,  if 
no  proof  of  payment  be  given  within  a 
specific  time  which  is  elapsed.  Blmes  v. 
Wills,  1  H.  B.  64.  Where  the  defendant 
accepted  bills  for  goods  supplied  on  a  con- 
tract '*  to  be  of  gfood  quality  and  moderate 


price,"  held  that  it  was  no  answer  to  the 
action  on  the  bills  that  the  goods  turned 
out  to  be  of  inferior  quality,  and  that  the 
defendant  had  paid  to  the  plaintiff  much 
beyond  what  they  sold  for;  in  an  action 
for  the  price,  the  value  only  can  be  re- 
covered ;  but  in  an  action  upon  the  security, 
the  party  holding  it  is  entitled  to  recover, 
unless  there  has  been  a  total  failure  of 
consideration.  Obbard  v.  Beetkam,  I 
M.  &  M.  483.  Even  the  forcible  re-taking 
of  goods,  two  months  after  the  sale,  is  no 
defence  to  an  action  on  a  bill  given  for  the 
price  of  goods.  Stephens  v.  Wilkinson, 
2  B.&  Ad.  320.  So  it  is  no  defence  to  an 
action  by  the  payee  against  the  maker  of 
a  promissory  note,  that  the  payee  had 
agreed  to  convey  an  estate  to  the  maker 
in  consideration  of  a  sum  of  money  then 
paid  or  secured  to  be  paid  to  the  maker 
(being  the  sum  mentioned  in  the  note),  and 
of  a  further  sura  to  be  paid  at  a  future  day^ 
and  that  such  estate  had  never  been  con- 
veyed. SpUler  V.  Westlahe,  2  B.  &  Ad. 
155.  Held  also,  Parke,  J.  dissentiente^ 
that  in  all  cases  where,  from  defect  of  con- 
sideration, the  original  payees  cannot  re- 
cover on  the  note  or  bill,  the  indorsee  to 
maintain  an  action  against  the  maker  or 
acceptor,  must  prove  consideration  g^ven 
by  himself  or  a  prior  indorsee,  though  he 
may  have  had  no  notice  that  such  proof 
wUl  be  called  for.  Heath  v.  Sansom  Sf 
Evans t  2  B.&  Ad.  291.  In  assumpsit  on 
a  bill  accepted  by  the  defendant,  plea, 
stating  a  contract  for  certain  work  and 
payment  in  part  by  money,  and  the  residue 
by  the  bill,  averring  the  insufficiency  of 
the  work  done,  and  that  the  money  paid 
exceeded  the  value  thereof;  held,  on 
motion  for  judgment  non  obstante  vered. 
that  the  plea  was  bad,  as  showing  only  a 
partial  fiUlure  of  consideration  for  the 
money  and  the  bill,  alike  applicable  to 
both.  Triekeu  v.  Lame,  6  M.  &  W.  878 ; 
8  Dowl.  (p.  c)  174. 


*  As  to  notice  that  the  party  relies  on  this  defence,  vide  supra,  221. 
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contract  on  which  the  hill  was  given  is  wholly  rescinded,  where  it  is  entire ;  or.  Want  of 
that  it  has  heen  partialli/  rescinded,  where  it  consists  of  divisible  parts  (y).     considera- 

Where  a  note  was  given  by  the  defendant  as  an  apprentice  fee  with  his 
son,  and  the  indentures  were  void  for  want  of  a  stamp  under  the  statute 
8  Anne,  it  was  held  that  the  plaintiff  could  not  recover,  although  he  had 
maintained  the  defendant's  son  for  a  time  (2) ;  and  in  some  cases,  as  be- 
tween the  original  parties,  the  defendant  may  show  what  consideration  was 
really  given  for  the  bill,  and  the  plaintiff  cannot  recover  more  (a). 

Where  the  defendant  accepted  a  bill  in  consideration  of  partnership,  and 
broke  off  the  treaty,  it  was  held  that  the  plaintiff  could  recover  no  more 
than  compensated  the  injury  actually  sustained  (b).  In  order,  however,  to 
reduce  the  demand,  the  acceptor  must  prove  a  failure  to  a  certain  liquidated 
amount.  It  is  now  completely  settled,  that  a  partial  failure  which  may  be 
the  subject  of  an  action  for  unliquidated  damages,  and  which  leaves  the 
whole  of  the  contract  still  open  and  unrescinded,  cannot  be  inquired  into  in 
&n  action  on  the  bill  or  note  (c),  as,  that  the  goods  delivered  are  of  bad 
quality  (d) ;  and  in  general,  a  party  who  has  given  a  bill  of  exchange  for 
the  amount  of  a  tradesman's  bill,  is  precluded  from  the  disputing  the  reason- 
ableness of  the  charges  (e). 

Where  the  defendant  having  possession  of  the  premises,  gave  a  bill  as  a 
consideration  for  a  lease,  which  the  plaintiff  refused  to  execute,  it  was  held 
that  the  refusal  constituted  no  defence  to  the  action  (/);  but  where  a 
partial  failure  arises  from  fraud  it  is  a  defence  to  the  action  (g).  Thus, 
where  the  bill  is  given  for  the  price  of  goods  fraudulently  sold  under  a 
warranty,  the  breach  of  warranty  is  a  bar  to  an  action  on  the  bill,  if  the 
defendant  has  tendered  back  the  goods  (h). 

The  failure  of  consideration  is  no  defence  against  an  indorsee  for  value  (i); 
neither  is  it  any  defence  against  a  bond  fde  indorsee  for  value,  that  the  bill 
was  an  accommodation  bill,  and  that  he  knew  it  to  be  such  {k). 


(y)  Bayley  on  Bills,  236.  Barbery. 
Baekhotuey  Peake's  C.  61 ;  where,  in  an 
action  by  the  payee  against  the  acceptor 
of  a  bill,  the  defendant  paid  part  of  the 
money  into  court,  and  proved  that  there  was 
no  consideration  for  the  residue,  the  jury, 
under  the  direction  of  Lord  Kenyon,  found 
for  the  defendant. 

(z)  7  T.  R.  121. 

(a)  Darnell  y.  WUliams,  2  Starkie's  C. 
166.  And  see  Wiffen  v.  Bobertt,  1  Esp. 
C.  261.  He  may  show  that  it  was  acce)ited 
for  valne  as  to  part,  and  as  an  accommoda- 
tion bill  as  to  the  residue.  2  Starlcie's  C. 
166. 

ib)  Peake's  C.  216, 

(c)  Morgan  v,  Biehardson,  1  Camp.  R. 
40,  n.;  2  Camp.  R.  346-  Fleming  v. 
Simpson,  I  Camp.  R.  40,  n«  Moggridge 
V.  Joneiy  14  East,  486;  3  Camp.  C.  38; 
Bayley,  O.  B.  236,  Day  v.  NiXy  0  Moore, 
159.  See  also  Gascoyne  t.  Smithy  1 
M.  &  Y.  338.  Where  the  indorsee  of 
a  note  for  wliich  the  consideration  was 
the  transfer  of  a  ship,  was  held  to  be  en- 
titled to  recover,  although  the  transfer 
was  void  for  non-compliance  witli  the 
Registry  Actn,  there  heing  evidence  to 
show  that  the  defendant  had  been  in  pos- 
session for  two  years. 


(d)  Morgan  v.  Richardson,  7  East, 
488;  SSmitJi,  487;  1  Camp.  40;  Camp. 
346;  1  Esp.  159.  Moggridge  v.  Jones,  3 
Camp.  38 ;  1 4  East,  86.  Tyers  v.  Gwynne, 
2  Camp.  346. 

ie)  1  Esp.  C.  169.  261.  Solomon  v. 
Turner,  1  Starkie's  C.51. 

(/)  3  Camp.  36 ;  14  East,  484.  Mog- 
gridge  v.  Jones,  3  Camp.  38. 

(g)  2  Taunt.  2.  Ledger  Y.JSwer yVehke's 
C.  216.  Fleming  v.  Simpsony  I  Camp.  40. 
Secus,  where  a  purchaser  who  has  given 
the  bill  in  payment  does  not  repudiate  the 
contract  Archer  v.  Bawford,  3  Starkie's 
C.  175. 

(h)  Lewis  v.  Cosgrave.  2  Taunt.  2.  The 
jury  found  for  the  plaintiff;  bat  the  court 
granted  a  new  trial,  on  the  ground  of  fraud. 
And  see  Solomon  v.  Turner,  1  Starkie's 
C.51, 

(t)  Boehm  v.  Sterling,  7  T.  R.  428. 
Even  although  it  was  indorsed  over  after 
it  was  due,  the  drawers  (the  defendants) 
having  issued  it  nine  months  after  the 
date. 

{k)  Smith  V.  Knoa,  3  Esp.  46.    But  it 

would  be  otherwise  if  he  knew  that  the  bill 

was  drawn  for  a  particular  purpose,  3  Esp. 

46.      And  see  Charles  v.  Marsden,  1 

B*2 
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BILL    OP    EXCHANGE  *.    DEFENCE. 


Want  of 
considera- 
tion. 


It  is  no  defence  to  an  action  by  an  indorsee  against  the  acceptor,  that  the 
drawer  of  a  bill,  payable  to  his  own  order,  had  coramitted  a  secret  act  of 
bankruptcy,  and  that  the  assignees  under  the  commission  had  withdrawn 
from  the  defendant  a  lease,  pledge  1  by  the  drawer  to  him  as  a  security 
against  the  acceptance  (/).  If  the  indorsee  knew  that  the  bill  was  an  accom- 
modation bill,  he  can  recover  no  more  than  the  value  he  has  paid ;  but  if 
the  bill  was  made  upon  a  good  consideration,  he  may  recover  the  whole ; 
and  if  he  has  not  paid  full  value  for  it,  he  is  a  trustee  for  the  indorser  in 
respect  of  the  surplus  (m). 

Where  no  consideration  was  given  for  the  bill  originally,  or  where  it  has 
been  obtained  by  fraud  or  duress,  it  is,  as  has  been  seen,  incumbent  on  the 
plaintiff  to  prove  that  he  gave  value  for  the  bill  (n).  And  though  the  bill 
was  drawn  on  a  good  consideration,  yet  if  it  was  afterwards  lost  or  stolen, 
and  afterwards  came  into  the  hands  of  an  indorsee  for  value,  yet  it  would 
be  a  good  defence  to  show  that  he  took  it  fnald  fides  with  a  knowledge  of  the 
circumstances ;  or  even  under  circumstances  which  ought  to  have  excited 
his  suspicion  as  to  the  title  of  the  party  from  whom  he  received  it(<»). 

As  the  law  presumes  a  bill  to  have  been  made  on  a  good  consideration^ 
when  the  issue  is  joined  on  a  replication  that  there  was  a  consideration  for 
the  bill  (/>)  to  a  plea  that  there  was  no  consideration  (9),  the  proof  lies  on 
the  defendant  (r).  But  where,  to  a  general  plea  of  no  consideration,  the 
plaintiff  pleads  some  particular  consideration,  concluding  with  a  verification 
which  the  defendant  traverses,  the  plaintiff,  by  his  form  of  pleading,  takes, 
as  it  seems,  the  burthen  of  proof  upon  himself  («)  ;  unless,  however,  it  thus 
appear  from  the  form  of  pleading  that  the  plaintiff  meant  to  rely  on  the 
particular  consideration  alleged,  and  not  simply  to  deny  the  truth  of  the 
plea,  the  proof  of  consideration  will  still,  it  seems,  be  incumbent  on  the 
defendant  {t). 

Action  by  an  indorsee  against  the  acceptor,  plea,  that  the  defendant  accepted 
the  bill  for  the  accommodation  of  the  drawer,  and  that  the  drawer  did  not  give 
nor  the  defendant  receive  any  consideration  for  his  accepting  or  paying  the 
bill,  that  the  drawer  indorsed  to  the  plaintiff  without  any  consideration,  and 
that  the  plaintiff  held  the  bill  without  consideration,  and  it  was  held  that  it 
was  not  incumbent  on  the  plaintiff  to  begin  and  prove  that  he  gave  value  for 


"nmnt.  224;  Fentum  ▼.  Pococky  5  Taunt. 
198;  and  per  Bldon,  C.  Bank  qf  Jreland 
V.  Beresfardy  6  Dow,  237. 

(0  Arden  ▼.  WaildnMj  3  East,  317. 

(m)  W\jff'en  v.  Boberts,  1  Esp.  261. 

(n)  Supro,  220. 

(o)  Supra,  lb.  Co-executors  cannot 
recover  as  bonA  fide  holders  for  valuable 
consideration  witliout  notice,  where  one  of 
them  has  notice  thongh  in  a  different 
espaclty,  that  the  bill  was  accepted  for  ac- 
commodation.     V.  Adamif  1  Younge, 

117. 

( p)  Such  a  replication  is  good  on  special 
demurrer.  PretcoU  v.  Lung,  1  Mo.  k  R. 
^2,  (n). 

{q)  Snch  a  plea  is  bad  on  special  demur- 
rer. Stoughton  v.  Earl  of  KUmarey,  2  C. 
M.  &  R.  72 ;  AfUU  v.  Oddy,  lb.  103. 

(r)  iMty  V.  Forruter,  2  C.  M.  &  R.  59. 
Bailey  v.  CciterdTl,  1  Mo.  &  R.  379. 
Percwal  v.  Framplin,  2  C.  M.  &  R  180. 


In  a  similar  case,  Morgan  v.  Cretswelly 
I  Mo.  &  R  180,  n.,  the  plaintiff  was  non- 
suited,  but  the  court  set  aside  the  non- 
suit   lb, 

(f)  Bailey  v.  Catterall,  1  Mo.  &  R. 
379.  In  which  case  Alderson  B.  stated 
that  he  had  so  ruled  in  a  previous  ease. 

(0  Lotoe  v.  Burrotoe,  1  Mo.  &  R.  381. 
4  N.  dc  M.  366.  There,  to  a  general  plea 
of  no  consideration,  the  plaintiff  replied 
that  the  defendant  did  receive  consider- 
ation for  the  said  acceptance,  videheei  two 
cows  sold  and  delivered  by  the  plaintiff 
to  the  defendant,  and  concluded  to  the 
eoutttr}'.  Ld.  Denman  held  that  proof  of 
consideration  lay  on  the  defendant,  the 
replication  being  In  substance  a  traverse  of 
the  plea,  the  videlicet  and  conclusion  to 
the  country  sliowing  that  the  words  under 
the  videlicet  werenot  meant  as  introductory 
df  new  matter;  and  the  Court  refused  a  new 
triaL 
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the  bill,  but  that  it  is  otherwise  when  the  title  of  the  plaintiff  is  impeached  want  of 
on  the  ground  of  fraud,  duress,  or  of  the  bills  having  been  lost  or  stolen  (w).  cousidcra- 
In  an  action  by  an  indorsee  against  the  acceptor,  it  is  not  sufficient  in  order 
to  prove  no  consideration,  to  show  that  the  drawer,  on  the  day  before  the 
bill  became  due,  procured  all  the  indorsements  to  be  made  without  con« 
aideration,  to  enable  the  action  to  be  brought  by  the  indorsee,  upon  the 
understanding  that  the  money  should  be  divided  between  one  of  the  in- 
dorsees and  the  drawer ;  the  want  of  consideration  between  the  defendant 
and  the  drawer  must  be  proved  (xy. 

The  declarations  of  a  former  holder  are  not  evidence  to  prove  want  of 
eonsideTation(y),  unless  the  title  of  the  plaintiff  be  identical  with  that  of 
the  party  who  made  the  declaration ;  as  where  he  took  the  bill  from  him 
after  it  became  due  (z),  or  sues  as  agent  of  the  declarant  (a). 

As  against  an  original  party  to  the  bill  or  note,  the  defendant  may  give   Illegality, 
the  tUegaUty  of  the  consideration  in  evidence  in  bar  of  the  action  (6).    And 
so  he  may  as  against  an  indorsee  who  was  privy  to  the  illegal  transaction  (c). 
But  no  illegality  between  the  original  parties  will  affect  an  indorsee  (except 
under  the  statutes  against  gaming  and  usury)  {d),  unless  he  had  notice  {e)  of 


(u)  MUU  V.  Barber,  1  M.  &  W.  426. 
In  Edwardi  v.  Groves,  2  M.  6l  W.  642, 
which  was  an  action  by  the  indorsee  against 
the  maker  of  a  promissory  note,  the  defen- 
dant pleaded  that  the  note  was  given  for  a 
gaming  debt,  and  Indorsed  to  the  plaintiff 
with  notice  tiiereof,  and  withootconsidera- 
Uon;  replication,  that  the  note  was  indorsed 
to  the  plaintiff  without  notice  of  the  ille- 
gality, and  for  a  good  consideration,  on 
Which  issae  was  joined,  and  it  was  held 
that  tlie  illegality  was  not  so  admitted  as 
to  render  it  necessary  for  the  plaintiff  to 
give  any  eyidence  of  consideration  in  the 
first  instance,  but  that  in  order  to  do  so, 
the  defendant  ought  to  have  proved  the  ille- 
gality by  evidence.  Upon  a  traverse  of  tlie 
indorsement  of  an  accommodation  bill  to 
tlie  plaintiff  after  it  was  due,  it  is  for  the 
defendant  to  begin  and  show  that  the  bill 
when  indorsed  was  due.  Leioii  v.  Lady 
Parker,  4  Add.  &  EIL  838. 

(ar)  Whitaker  v.  Edmonds,  I  Ad.  k  Ell. 
638 ;  1  Mo.  &  R.  366. 

(y)  Smith  v.  De  WruUz,  R.  k  M.  212. 
Shaw  V.  Broom,  4  D.  &  R.  730.  Beau- 
champ  V.  Parry,  \B.k  Ad.  89.  Borough 
v.  1FAi^6,4fi.  &C.32d. 

(z)  See  the  observations  of  Parke,  B. 
infra,  261,  note  {y),  Benson  v.  Marshall, 
ctted4D.&R.  732. 

(a)  Benstead  v.  Levy,  1  B.  &  Ad.  89 ; 
1  Mo.  k  R.  138. 

{b)  As  where  the  bill  had  been  accepted 
in  a  smuggling  transaction.  1  Camp.  C. 
383.  A  bill  given  to  a  creditor  to  induce 
him  to  sign  a  certificate  of  a  bankrupt  is 
Void  in  whosesoever  hands  it  may  be,  and 
whatever  the  consideration  given  by  the 
holder ;  but  if  given  merely  to  keep  him 
from  taking  steps  to  oppose  the  bankrupt 
in  obtaining  it,  it  will  be  good  in  the  hands 
of  a  holder  for  value  without  notice.  Birch 

\OL.  II. 


V.  Jervis,  3  C.  &  P.  379.  See  Bankrupt 
Act,  s.  125.  A  bill  given  for  a  wager  ex- 
ceeding 10 1.,  although  on  a  legal  horse- 
race, is  nevertheless  void, even  in  tbe  hands 
of  an  innocent  indorsee.  Shillito  v.  Thede, 
7  Bing.  405.  See  16  C.  2,  c.  7.  1.  3. 
Where  a  bill  was  given  by  the  acceptor  to 
the  drawer  for  <^  difference  in  consols,"  it 
was  he^d  that  the  Court  could  not  say  tluit 
it  necessarily  meant  illegal  differences ;  and 
even  if  paid,  it  was  available  in  the  liands 
of  a  bond  fide  indorsee  without  notice.  Day 
V.  Stuart,  6  Bing.  109;  and  3  M.  &  P.  334. 
So  a  bill  drawn  by  the  broker  for  stock- 
Jobbing  differences,  paid  by  him  for  the 
defendant,  is  not  absolutely  void,  and  the 
amount  may  be  recovered  by  an  innocent 
indorsee.  Ghreenland  v.  Dyer,  2  M.  &  Ry. 
422.  Where  the  bill  was  dated  on  a  Sua* 
day,  the  Court,  in  the  absence  of  evidence, 
would  not  presume  the  ace  ptance  to  have 
been  written  on  that  day ;  and  even  if  it 
had,  such  an  act  would  not  be  an  act  of 
ordinary  calling  within  the  st.  29  C  2.  c.  7. 
Begbie  v.  Levy,  1  Cr.  k  J.  180.  See  As- 
sumpsit. 

(c)  1  Esp.  C.  389 ;  2  Esp.  C.  589. 

(d)  And  now  even  such  securities  are 
(by  St.  5  &  6  W.  4,  c.  41,  s.  1)  not  to  be 
void,  but  to  be  deemed  to  have  been  given 
for  an  illegal  consideration. 

(«)  Doug.  632.  Wyatt  v.  Bulmer,  2 
Esp.  C.  389.  Strongitfiarm  v.  Lukyn,  1 
Esp.  C.  389.  Dagnall  v.  Wigley,  11  East, 
43,  where  a  broker  got  the  bill  discounted 
for  illegal  brokerage.  An  agreement  be- 
tween a  petitioning  creditor  who  has  sued 
out  a  flat  in  bankruptcy,  and  the  bankrupt, 
for  abandoning  the  prosecution,  and  the 
bankrupt's  acceptance  of  a  bill  is  void,  inter 
partes.  Davis  v.  Holding,  1  M.  &  M.  1(^. 
Where  a  statute  prohibits  a  thing  to  be 
done,  and  does  not  expressly  avoid  the  se- 
curities affected  by  tlie  illegality,  it  Is  an 
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Illegality. 


Illegality  of 

considera- 

tioD. 


the  illegality,  or  took  the  bill  after  it  become  due,  from  one  tv^ho  had 
Dotice  (jT).  The  question  of  maid  fides  in  Huch  cases  is  usually  a  question 
of  fact  for  the  consideration  of  the  jury  {g). 

Where  a  bill  is  given  for  the  differences  in  a  stock-jobbing  transaction, 
an  indorsee  who  isprivi/  to  the  transaction  cannot  recover  (A).  Where  the 
payee  of  such  a  bill  indorsed  it  after  it  was  due,  it  was  held  that  the  indorsee 
could  not  recover  (t).  Where  part  of  the  consideration  is  illegal,  the  bill  is 
void  for  the  whole  (A). 

In  an  action  by  an  indorsee  against  the  maker  of  a  note,  letters  from  the 
payee  to  the  maker,  proved  to  be  contemporaneous  with  the  making  of  the 
note,  have  been  held  to  be  evidence  (/)  to  prove  that  it  was  illegal  in  its 
creation. 

By  the  stat.  5  &  0  Will.  4,  c.  41,  s.  2,  so  much  of  the  provisions  of  the  stat, 
16  Car.  2,  c.  7 ;  9  Ann.  c.  14  (m) ;  12  Ann.  stat.  2,  c.  16  (n) ;  45  Geo.  8,  c.  72 ; 
58  Geo.  3,  c.  93  (o);  6  Geo.  4,  c.  16,  as  enacts  that  any  note,  bill,  or  mortgage 
shall  be  absolutely  void  (in  respect  of  gaming,  usurious  (p)  and  some  other 
illegal  transactions)  is  repealed,  and  every  such  note,  bill,  or  mortgage  is  to 
be  taken  to  have  been  made,  drawn,  accepted,  given,  or  executed  for  an  illegal 
consideration.  An  innocent  holder  of  a  bill  accepted  to  secure  a  gaming  debt 
might  before  the  5  &  6  Will.  4,  c.  41,  recover  against  the  drawer  or  indorser ; 
the  construction  of  the  stat.  (9  Anne,  c.  14)  was,  that  such  a  security  should 
not  be  used  to  enforce  payment  from  the  loser  (g) ;  but  no  illegality  of  this 
nature,  after  an  indorsement  in  blank,  will  prejudice  an  innocent  indorsee  (r). 

By  2  &  3  Vic.  c.  37,  bills  and  notes  at  less  than  12  months'  date,  above 
101,  are  not  to  be  affected  by  the  usury  laws  («), 


available  security  unless  the  illegality  ap- 
pears on  the  face  of  the  iDStrumcnt,  or  un- 
less the  holder  has  notice.  Broughton  ▼. 
Manchester  Waterworks,  3  B.  &  A.  10. 

(/)  Doug.  632. 

(g)  Per  Lord  Mansfield,  Doug.  632. 
Altiiough  gross  negligence  be  evidence  of 
mala  fidesy  it  is  not  equivalent  to  it,  and 
ought  not  to  be  left  so  to  a  jury.  Goodman 
V.  Harvy,  4  Ad.  &  £11, 870.  See  Crooke  v. 
Jadisy  6  C.  &  P.  191.  Foster  v.  Pearson^ 
1  C.  M.&  R.  865.  Backhouse  y.  Harrison, 
dNev.  &M.388. 

{h)  Steers  v.  Lashley,  6  T.  R.  61 ;  7  T. 
R.  630.  Time  bargains  in  foreign  funds 
are  not  within  the  provisions  of  the  stat.  7 
G.  2,  c.  28,  nor  are  they  illegal  at  common 
law.    ElsvDOrth  v.  ColCf  2  M.  &  W.  31 . 


Brown  v.  Turner,  2 


(i)7T.  R.680. 
Esp.C.631. 

{k)  2  Burr.  1003.  Scott  v.  OUMore, 
8  Taunt.  226.  Cruikshanks  v.  Bose,  1  Mo. 
&  R.  101. 

(0  Kent  v.  Loweny  1  Camp.  177.  Walsh 
V.  Stockdale,  cor,  Abbott,  J.  Guildhall  Sitt. 
after  Trin.  Term,  1818. 

(m)  As  to  gaming  securities. 

(n)  See  tit.  Usnar.  The  mere  negotia- 
tion of  a  bill  by  a  broker  at  exorbitant 
brokerage,  the  broker  advancing  no  money 
himself,  and  being  no  party  to  the  bill,  did 


not  avoid  the  bill.    Dagnall  v.  Wiglejf, 
11  East,  43. 

(o)  This  stat.  enacted  that  no  bill,  ice, 
though  the  consideration  was  usurious, 
should  be  void  in  the  hands  of  a  bonAJide 
indorsee  who  had  paid  value  for  it.  It  did 
not  extend  to  one  who  took  an  usurious 
bill  in  payment  of  an  antecedent  debt, 
although  without  notice.  Vallanee  v. 
Siddel,  6  Ad.  &  £11. 932.  But  a  bonBJide 
indorsee  might  recover  upon  It.  Wyatt  v. 
Campbell,  Chltty's  Stat.  181,  n.  M.  &  M. 
80. 

(p)  See  Lowe  v.  Waller,  Doug.  736. 
Lowes  V.  Mazzaredo,  1  Starkie's  G.  386. 
Chapman  v.  Black,  2  B.  &  A.  689.  Parr 
V.  JSliason,  1  East,  92;  Daniel  y,  Cartony, 
1  Esp.  C.  274. 

{q)  Edwards  v.  Dick,  4  B.  &  A.  212. 
In  the  case  of  Bowyer  v.  Bampton^  (Str. 
1166)  the  action  was  brought  against  the 
loser. 

(r)  See  Parr  v.  JSliason,  3  Esp.  210 ; 
1  East,  02.  Daniel  v.  Cartony,  1  Esp.  C. 
274,  i.  e.  if  he  does  not  by  his  decUratioa 
claim  title  through  an  usurious  indorse- 
ment. See  Lowes  v.  Mazzaredo,  1  Starkie's 
C.  886. 

(s)  The  exemption  by  68  Geo.  3,  c.  93, 
of  bills  and  notes  given  for  usurious  con- 
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tion. 


It  has  been  held,  that  as  between  the  original  parties  to  the  bill,  the  illegalftjof 
plaintiff  could  not  rcover  where  the  consideration  was  money  lent  to  the  considera- 
defendant,  to  obtain  the  liberation  of  the  parties,  and  the  ransom  of  the  de- 
fendant's ship,  contrary  to  the  stat.  46  Geo.  8,  c.  72  (x) ;  the  sale  of  spirituous 
liquors  in  less  quantities  than  20 «.  value,  although  part  of  the  consideration 
was  also  money  lent(^)  ;  the  executing  a  composition-deed,  where  the  note 
or  bill  was  given  to  secure  a  fraudulent  preference  over  the  other  credi- 
tors (r);  an  illegal  binding  of  an  (a)  apprentiee  for  want  of  inserting  the 
premium  in  the  indentures  (b). 

A  substituted  bill,  unless  it  be  relieved  from  an  illegality  to  which  the 
original  was  liable,  is  open  to  the  same  objection,  although  it  be  given  to  a 
bond  fdt  indorsee  for  value  (c).  But  a  security  for  no  more  than  the  prin- 
cipal and  legal  interest  being  substituted  for  an  usurious  bond  or  bill,  is 
binding  {d). 

Where  the  h(mA  fide  indorsee  of  a  bill  delivered  it  up  to  the  payee,  who 
informed  him  that  the  acceptance  was  forged,  and  received  in  place  of  it  a 
bill  on  the  defendant,  it  was  held  that  the  plaintiff  might  recover  on  the 
latter  bill,  though  accepted  by  the  defendant  without  consideration,  unless 
it  could  be  proved  that  the  plaintiff  had  compounded  a  felony  (<•). 

A  note  given  to  officers  of  Excise  for  the  amount  of  penalties  in  which  the 
defendant  had  been  convicted,  the  conduct  of  the  officer  having  been  sanc- 
tioned by  the  commissioners,  was  held  to  be  legal  (/)  ;  so  was  a  note  given 
by  the  defendant  who  had  been  convicted  of  a  misdemeanor  at  the  quarter 
sessions,  for  which  the  parish  officers  had  been  bound  over  to  prosecute, 
under  the  82  Geo.  8,  c.  67,  and  which  was  considered  by  the  court  in  adjusting 
the  quantum  of  punishment  {g).  So  where  the  note  was  given  to  procure 
the  discharge  of  a  receiver  appointed  by  the  Court  of  Chancery,  in  custody 


•ideration  in  the  hands  of  innocent  holders, 
was  confined  to  the  cases  where  such 
holders  discount  or  pay  a  valuable  con- 
sideration for  such  bills,  and  not  where 
they  receive  them  (although  innocently)  in 
satisfaction  of  an  antec^ent  debt;  the 
provisions  of  3  &  4  Will.  4,  c.  98,  are  not 
confined  merely  to  bills  drawn  for  a  time 
certain,  not  having  more  than  three  months 
to  run,  but  apply  also  to  such  as  are  pay- 
able on  demand.  Vallance  v.  Siddel,  6 
Ad.  &  £11.  932. 

(x)  Webb  V.  Brooke,  3  Taunt.  6. 

(y)  5co«v.GiZ/morc,  3  Taunt  226.  See 
Witham  v.  iee,  4  Esp.  264. 

(z)  CockshoU  V.  Bennett,  2  T.  R.  763. 
Recognized  by  Ld.  EUendorough  in  Steins 
man  v.  Magnus,  1 1  East,  390.  Middleton 
V.  Lord  Ontlow,  1  P.  Wms.  768.  Jackson 
V.  Zomas,  4  T.  R.  166.  So  if  the  stipula- 
tion were  not  for  a  larger  sum,  but  for  bet- 
ter security.  Leicester  y.  Bose,  4  East, 
372. 

(a)  Although  the  plaintiff  had  maintain- 
ed the  apprentice  till  he  absconded.  The 
Stat.  8  Ann.  c.  9,  avoids  such  indentures. 
(Jackson  V.  Warunek,  7  T.  R.  121 .)  Aliter, 
if  the  Indentures  be  merely  voidable,  the 
binding  being  for  less  than  seven  years. 
Grant  v.  Welckman,  16  East,  207. 

(6)  For  other  instances,  see  above,  49. 71. 
It  seems  to  have  been  held,  in  some  cases. 


that  a  bill  or  note  might  be  enforced  which 
had  been  substituted  for  a  bill,  or  given  as 
a  security  for  a  debt  which  could  not  have 
been  enforced.  See  Witham  v.  Lee,  4  Esp. 
C.  264;  3  Camp.  9,  n.  where  the  bill  had 
been  given  for  liquors  contrary  to  24  Geo. 
2,  c.  40,  s.  12.  But  see  2  B.  &  P.  375. 
Although  a  bill  drawn  abroad  in  favour  of 
an  alien  enemy  cannot  be  enforced,  it  wiU 
be  a  good  consideration  for  a  subsequent 
promise  in  time  of  peace.  Duhammel  v. 
Pickering,  2  Starkle's  C.  90.  And  see 
Antoine  v.  Morsheadf  6  Teiunt.  237. 

(e)  Chapman  v.  Black,  2  B.  &  A. 
Ooo. 

(d)  Barnes  v.  Hedley,  2  Taunt  184. 
Wicks  V.  Oogerly,  R.  &  M.  123.  Preston 
V.  Jackson,  2  Starkie's  C.  238.  So  if  where 
part  of  the  consideration  being  illegal,  and 
part  legal,  two  securities  are  substituted, 
and  the  giver  manifest  his  election  to 
ascribe  the  illegal  claim  to  one  he  will 
be  liable  on  the  other.  Habrey  v«  Richardr- 
son;  Bayley  on  Bills,  59. 

(e)  Wallace  v.  Hardacre,  1  Camp.  45. 
And  see  Harding  v.  Cooper,  1  Starkie's  C. 
467. 

(/)  Pilkington  v.  Green,  2  B.  &  P.  i51. 
See  also  Sugars  v.  Brinkworih.  4  Camp. 
46. 

(g)  Beeley  v.  Wingfield,  11  East,  46; 
2  Wils.  341 ;  2  Esp.  C.  643  ;  5  East,  294. 
R  4 
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BILL   OF   EXGHANQE:    DEFENCE. 


Illegality  of 
considera- 
tion. ' 


Fraud. 


Want  of 
title  in 
plaintiff. 


Satisfac- 
tion. 


under  the  "vr  arrant  of  a  Chancellor  for  not  accounting,  being  for  the  amount 
of  the  debt  and  costs  (h).  So  where  the  note  was  given  by  a  friend  of  a 
debtor,  to  secure  6s,  in  the  pound,  in  consideration  that  the  plaintiff  would 
sue  out  a  commission  of  bankrupt  against  the  debtor  (t).  But  as  between 
the  original  parties  to  the  bill,  it  is  a  defence  to  show  that  it  was  procured 
by  fraud  (k) ;  and  such  a  defence  is  also  available  against  any  indorsee  with 
notice  of  the  fraud  (/) ;  but  not  against  a  bond  fide  indorsee  for  value  (m). 

An  agreement  to  forego, a  prosecution  for  a  misdemeanor  is  illegal  (n). 
But  the  plaintiff  may  recover  on  a  bill  given  by  the  defendant  for  the  costs 
of  a  civil  suit,  although  the  plaintiff  has  also  instituted  a  prosecution  against 
the  defendant  which  is  afterwards  abandoned,  unless  it  be  distinctly  proved 
that  the  abandonment  was  part  of  the  consideration  for  the  bill  (o). 

A  declaration  by  an  indorser,  not  proved  to  be  the  agent  of  the  plaintiff, 
is  inadmissable  to  prove  usury  (p). 

If  the  consideration  involve  a  fraud  upon  a  third  person^  the  plaintiff  can- 
not recover,  il.  as  a  friend  of  the  defendant  agreed  to  give  the  plaintiff  70  /. 
for  certain  goods  on  account  of  the  defendant ;  a  note  given  by  the  defendant 
to  the  plaintiff  without  the  knowledge  of  A.  to  secure  an  additional  sum 
cannot  be  enforced  (9). 

The  defendant  may  also  prove  in  bar  the  want  of  title  in  the  plaintiff;  as, 
that  one  of  the  parties  through  whom  the  plaintiff  claims  had  no  legal  right 
or  authority  to  transfer  the  bill.  In  an  action  by  the  indorsee  of  a  bill 
against  the  acceptor,  the  latter  may  prove  the  bankruptcy  of  the  payee 
previous  to  the  indorsement  (r). 

In  an  action  by  the  indorsee  against  the  drawer,  a  plea  alleging  that  the 
plaintiff  was  never  a  bond  fide  holder  for  a  good  consideration  does  not  admit 
proof  of  fraud,  the  mala  fides  not  being  sufficiently  alleged  («). 

The  defendant  may,  under  the  proper  issue,  give  evidence  to  show  that 
the  bill  has  been  discharged  hj  payment  or  other  satisfaction  (t),  or  by  the 
assent  or  laches  of  the  holder  (u). 


(h)  Brett  v.  Close,  16  East,  293.  AI- 
thongh  only  one  of  the  parties  to  the  suit 
assented  to  the  discharge. 

(i)  Fry  v.  Malcolm,  6  Taunt.  117. 
Bryant  v.  Christie,  1  Starkie's  C.  329. 

(A)  Ledger  v.  Ewer,  Peake,  216;  2 
Taunt.  24. 

(0  Ibid, 

(m)  Ibid.  See  13  East,  1 82.     WiUiams 

T.  Thomoi,  6  Esp.  C.  16. 

(n)  Harding  v.  Cooper,  1  Starkie's  C. 
467.  In  Collins  v.  Blantem,  2  Wils. 
34],  It  was  held  that  the  compounding  an 
indictment  for  perjury  was  a  great  offence, 
and  that  whether  it  was  between  the  par- 
ties to  the  action  (on  a  bond)  or  strangers, 
was  immaterial. 

(o)  Ibid, 

{p)  Batsett  V.  Bodgin,  10  Bing.  40. 
To  establish  such  a  defence  usury  must  be 
distinctly  proved,  lb, 

{q)  Jackson  v.  Duehaire,  3  T.  R.  551. 
On  issue  taken  on  a  pleaof  no  consideration 
( which  is  demurable)  the  defendant  may 
»hew  that  the  bill  was  void  ab  initio  for 
fraud.  Mills  v.  Oddy,  2  C.  M.  &  R. 
103. 


(r)  2  Esp.  C.  611 ;  9  East,  322.  But 
a  bill  payable  to  the  order  of  the  drawer, 
and  accepted  for  his  accommodation,  does 
not  pass  to  the  assignees;  and  therefore 
an  indorsement  for  value  after  the  bank- 
ruptcy gives  a  right  of  action.  Watson 
V.  Hardaers,  1  Camp.  46.  173;  3  East, 
321 ;  12  East|  656.  See  above,  title  by 
transfer. 

(#)  Vtbery.  Bieh,^V.  k  D. 579.  Where 
in  trover  for  a  bill  the  defendant  pleaded 
that  the  plamtiff  indorsed  it  in  blank,  and 
that  the  party  who  became  the  holder 
pledged  it  with  the  defendant  as  a  security 
for  a  debt;  replication,  that  at  the  time 
the  defendant  received  it,  he  knew  that 
the  party  had  no  authority  to  pledge  it| 
held  good.  Hilton  v.  Stoan,  5  fiing. 
N.  C.  413. 

{t)  In  assumpsit  by  holder  against  a 
prior  indorsee  of  a  note;  plea,  that  the 


(u)  Where  a  promissory  note  has  been 
received  in  satisfaction  of  a  bill  sued  upon, 
a  replication  of  the  non-payment  of  the 
note,  is  no  answer  to  tbe  plea.  Sard  v, 
Bhodesy  1  M.  &  W.  153.  See  note  (7)^ 
post. 
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The  acceptor  may  prove  in  bar  that  the  holder  has  received  satisfaction  Satisfac- 
from  the  drawer  (x) ;  after  payment  by  the  drawer  (who  is  not  also  the  ^^^' 
payee),  the  bill  is  no  longer  negotiable  (y)  ;  and  if  a  bill  be  paid,  and  re* 
issued  after  maturity,  the  holder  cannot  recover  ( 2) ;  but  a  promissory  note 
paid  and  re-issued  before  maturity  is  available  in  the  hands  of  a  hond  fide 
holder,  without  notice  (a).  If  the  drawer,  who  is  also  payee  of  a  bill,  take 
it  up,  he  may  indorse  it  over  after  it  is  due,  without  a  fresh  stamp  (b) ;  but 
it  is  otherwise  where  the  bill  is  made  payable  to  a  third  person  (c).  After 
twenty  years,  it  is  to  be  presumed  that  a  promissory  note  or  bill  of  exchange 
has  been  satisfied (cf; ;  and  such  a  presumption  may  be  left  to  a  jury  after 
the  lapse  of  a  much  shorter  period,  although  the  Statute  of  Limitations  has 
not  been  pleaded.  The  holder  of  a  bill  gives  in  a  blank  schedule  under  an 
insolvent  act :  this  is  not  conclusive  evidence  to  discharge  the  acceptor  (e). 
Satisfaction  to  one  of  two  parties  is  satisfaction  to  both  (/).  The  payment 
of  part  by  the  acceptor  to  the  payee,  cannot  be  set  up  as  a  defence  by  the 
acceptor  against  an  indorsee,  without  notice  (g).  The  holder  may  sue  a  prior 
indorser,  although  he  has  taken  in  execution  and  discharged  a  subsequent 
one  (A)  ;  and  an  acceptor  sued  by  the  holder,  and  discharged  under  an  in- 
solvent act,  is  still  liable  to  the  drawer  (t). 

Where  a  defendant  gave  his  acceptance  as  a  security  for  the  acceptances 
of  a  third  person,  but  allowed  his  own  acceptance  to  remain,  knowing  that 
the  former  acceptances  had  been  paid  by  means  of  fresh  acceptances,  it  was 
held  that  it  must  be  presumed  that  he  allowed  his  acceptance  to  remain  as 
a  security  for  such  fresh  acceptances  (A). 

A  composition  with  the  acceptor,  and  the  taking  a  third  person's  note  as  a 
security  for  the  composition-money,  operate  as  a  satisfaction  of  the  bill  (/). 


note  was  drawn  for  a  debt,  and  indorsed 
by  the  defendant  expressly  as  a  secnrity 
for  the  debt,  and  that  such  debt  had  been 
paid  and  the  note  delivered  back  to  the  party 
ultimately  liable ;  held,  on  general  demur- 
rer, that  the  &ets  stated  in  the  plea  suffi- 
ciently showed  that  the  note  had  been 
satisfied,  and  by  the  Stamp  Act  no  longer 
negotiable.  Bartnan  v.  Caddy ^  1  P.  dc  D. 
S07.  And  see  Frtakley  v.  Fox,  9  B.  & 
C.  IdO;  and  Thorogood  v.  Clarke,  2 
Starkle's  C.  251.  No  presumption  will, 
it  seems,  be  drawn  as  to  payment  or  satis- 
faction of  a  bill  from  the  mere  lapse  of  20 
years,  unless  the  Statute  of  Limitations  be 
pleaded.  Du  Jielloiz  v.  Lord  Waterparkf 
1  D.  &R.  17. 

(x)  12  East,  31 7 ;  1  H.  B.  80,  n.  Either 
wholly  or  in  part,  for  the  holder  can  recover 
the  residue  only  from  the  acceptor.  Bacon 
v.  Searles,  1  H.  B.  88.  Pearson  v.  Bunlop, 
Cowp.  571. 

(y)  Beck  v.  Bohley,  1  H.  B.  69.  Bat 
see  the  explanation  of  this  doctrine  in 
Callow  V.  Lawrence^  3  M.  &  S.  95. 

(z)  3  Camp.  194.  As  to  re-issulng 
notes,  see  48  Geo.  3,  c.  149,  s.  13. 

(a)  3  Camp.  149.  Beck  v.  Rohley,  1 
H.  B.89;  Baylcy,  O.  B.  66. 

(6)  Callow  V.  Latorence,  3  M.  &  8. 95. 

(c)  Beck  V.  Robley,  1  H.  B.  89,  n. 

(d)  VitffUld  V.  Creed,  5  Esp.  C.  62. 


(e)  8  Camp.  13. 

(/)  Jacaud  v.  French,  12  East,  317. 
Ellison  V.  JDezell,  1  Sel.  N.  P.  172. 

{g)  Cooper  v.  JDavies,  1  Esp.  463;  1 
Camp.  35 ;  Doug.  235.  But  see  2  Camp. 
185.  Although  the  holder  has  taken  se- 
curity from  another  party,  or  dischaigMi 
him  out  of  execution.  3  Esp.  46 ;  2  Bl. 
1235 ;  2  B.  &  P.  62.  A.  makes  a  note  in 
favour  of  B,  witiiout  consideration,  whieh 
B.  indorses  to  C. ,  with  notice :  B,  becomes 
bankrupt,  C  takes  a  dividend  under  the 
commission,  and  coyenants  not  to  sue  B. ; 
A.  is  still  liable  on  the  note  {MuUett  v. 
Thomson,  5  Esp.  C.  178,)  sed  qwsre,  for 
the  discharge  of  the  principal  discharges 
the  surety. 

{h)  Hayling  v.  Mulhall,  2  Bl.  R.  1523. 
English  v.  Barley,  2  B.  &  P.  62.  So 
he  may  sue  the  drawer,  after  having  taken 
the  acceptor  in  execution,  who  has  been 
discharged  under  the  Lords  Act.  Mac- 
donald  v.  Bovington,  4  T.  R.  825.  And 
the  drawer  may  still  recover  from  the  ac- 
ceptor, for  the  being  taken  in  execution  is 
no  satisfaction  as  between  the  drawer  and 
acceptor.    Ibid;  and  see  12  East,  317. 

(i)  4T.  R.825;  2B  &  P.  61. 

(A)  Woodrqffe  v.  Hayne,  1  Carr.  6s,  P. 
600. 

(0  Lewis  V.  Jones,  4  B.  &  C.  513. 
Perfect  v.  Musgraee,  6  Price,  111. 
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BILLS  OF  exchange:  defence. 


Release. 


DiBchai^e 
by  laches. 


Oiying 
timey  &C. 


The  taking  the  separate  notes  of  one  of  three  partners  after  a  dissolution 
of  partnership,  under  an  agreement  hj  deed  with  one  partner,  the  holder 
strictly  reserving  his  right  as  against  all  three,  and  retaining  possession  of  the 
bills,  does  not,  in  the  event  of  the  new  bills  turning  out  to  be  unproductive, 
exclude  the  holder  from  his  remedy  against  the  other  partners  (m),  although 
the  separate  bills  have  been  from  time  to  time  renewed. 

In  euaumpnt  by  the  indorsee  against  maker ;  the  plea  alleged  the  making 
of  a  former  note  for  the  accommodation  of  the  drawer  and  indorsement  to  the 
plaintiff,  and  that  the  indorsement  of  the  note  in  the  declaration  was  made 
and  given  to  take  up  the  former  note,  and  had  been  paid ;  held,  that  the 
former  allegation  was  surplusage,  and  that  the  defendant  was  not  bound  to 
produce  the  former  note,  nor  give  any  evidence  in  support  of  that  allega- 
tion (n). 

Where  in  assumpdt  against  the  maker  of  a  joint  and  several  note,  the 
defendant  pleaded  a  release  to  one  of  the  joint  makers,  replication,  that  the 
release  was  given  at  the  defendant's  request,  and  in  consideration  thereof 
the  defendant  promised  to  pay  as  if  no  release  had  been  given,  held  bad, 
as  setting  up  a  parol  contract  to  avoid  the  release  (o). 

Prior  parties  are  not  discharged  by  a  release  to  subsequent  parties  (/»). 
It  will  be  seen  that  an  acceptor  cannot  be  discharged  without  proof  of  express 
assent  by  the  holder  {q). 

Where  a  bill  has  been  renewed,  and  a  warrant  of  attorney  given  to  enter 
up  judgment,  the  new  security  is  no  defence,  unless  judgment  has  been 
entered  up(r);  and  it  is  no  defence  to  an  action  on  the  first  bill  that  the 
second  is  outstanding  (s). 

The  acceptor  who  has  paid  the  amount  under  a  forged  indorsement  is  still 
liable  to  the  supposed  indor8er(^).  A  tender  of  the  amount  after  the  day 
of  payment  is  not  available  (u). 

It  has  been  seen,  that  where  the  action  is  brought  against  a  drawer  or 
indorser  of  a  bill,  it  is  incumbent  on  the  plaintiff  to  prove  that  due  diligence 
has  been  used  in  making  presentment  of  the  bill  and  giving  notice  of  default. 
But  an  acceptor  is  not  discharged  by  the  neglect  of  the  holder  to  present  the 
bill(ar). 

Where  a  party  accepted  a  bill  payable  at  his  bankers,  it  was  held  that  he 
was  not  discharged  by  the  neglect  of  the  holder  to  present  it  for  several 
months  after  it  had  become  due,  although  the  bankers  had  funds  of  the 
acceptor  in  their  hands,  and  in  the  meantime  became  bankrupts  (y). 

The  giving  time  to  the  principal  (2)  in  general  discharges  the  surety ; 


(m)  Bedford  v.  DeoAin,  2  B.  &  A.  S10. 

(n)  Shearm  v.  Bumoard,  2  P.  &  D.  965. 
And  see  further  as  to  surplusage,  Fitzge^ 
raid  V.  WilliarM,  6  Bing.  N.  C.  69. 

(0)  Brooki  V.  Stuart  J  1  P.  &  D.  615; 
10  Ad.  k  £11.  854. 

{p)  Smith  V.  Knox,  3  Esp.  C.  46;  2 
fil.  1 235.  Carstairs  v.  RoUeiton,  5  Taunt. 
551 ;  1  Marsh.  207,  where  it  was  held,  on 
demurrer,  that  a  release  by  the  holder  to 
the  payee  of  an  accommodation  note  did  not 
discharge  the  maker,  the  bolder  not  having 
notice  of  the  want  of  consideration. 

(q)  Vide  in/ra,  252. 

(r)  Narrii  v.  Aylett,  2  Camp.  320;  3 
East,  251. 

(s)  3  East,  251 ;  5  T.  R.  513. 


(0  Cheap  V.  Harley,  3  T.  R.  127. 
Smith  V.  Sheppard,  Sel.  Cas.  243. 

(u)  Hume  v.  Peploe,  8  East,  168;  5 
Yes.  350. 

(x)  Farquhar  v.  Southey,  1  M.  &  M.  14. 

(2^)  Sebag  v.  Abitboly  1  Starkie's  C.  79. 

(z)  The  principle  as  to  indorsees  is,  that 
if  the  holder  give  time  to  a  prior  indorser, 
and  then  sue  a  subsequent  one,  he  in  effect 
breaks  his  faith  with  the  former.  Per  Ld. 
Eldon,  English  v.  Barley,  2  B.  &  P.  61. 
fiut  it  seems  that  the  time  must  be  given 
in  such  a  way  as  to  preclude  the  party 
who  gives  it  from  suing  for  that  time. 
Time  given  to  a  subsequent  indorser  does 
not  discharge  a  prior  indorser.  Giving 
time  to  the  acceptor  after  judgment  against 
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hence  it  is  a  good  defence  by  a  drawer  or  indorser  of  a  bill  to  show  that  the  QMng 
holder  has  given  time  to  the  acceptor  of  a  bill  or  maker  of  a  note  (a),  or  ^^^>  ^- 
has  compounded  with  him  {b),  or  has  taken  a  renewed  bill  from  him  (al- 
though the  indorser  afterwards  approve  of  it)  (c),  or  any  other  security  {d) ; 
but  if  the  drawer  or  indorser  consent  to  this,  he  is  not  discharged  (e),  and 
consequently  evidence  of  assent  may  be  adduced  in  reply  to  such  evidence 
on  the  part  of  the  defendant  (/*).  Evidence  of  the  mere  forbearance  to  sue 
the  acceptor  is  not  sufficient  (g).  Where  a  party  on  the  face  of  a  note  is 
liable  as  a  principal,  it  is  not  competent  to  him  to  prove  his  liability  only  as 
eurety  (k). 


him  does  not  discharge  the  drawer.  Pole 
V.  Ford,  2  Ch.  125.  Where  the  ac- 
ceptor gave  a  second  bill  after  the  dis- 
honour of  the  first,  it  was  held  to  be  a 
mere  collateral  security  which  did  not 
discharge  the  drawer.  Pring  y.  Clarktonf 
1  B.  &.  C.  14;  2D.  &R.78. 

(a)  3  B.  &  P.  866;   2  Yes.  Jan.  640. 
Niihet  V.  Smith,  2  Bro.  C.  C.  579;  2  B. 
&  P.  61.  Ex  parte  Smith,  S  Bro.  C.  C.  1. 
Tindal  v.  Broum,  1  T.  R.  167 ;  2  T.  R. 
186.    Even  although  the  drawer  had  no 
effects  in    the  hands   of   the   acceptor. 
Gould  Y.  JRobson,  8  East,  567.    Where 
time  is  given  to  the  principal  without 
communication    with    the    surety,    the 
latter  is  discharged,  the  creditor  lias  made 
a  new  contract.    See  Bovlthee  y.  Stubbt, 
18  Yes.  20.    Forbearance  to  sue  the  ac- 
ceptor  after   protest    and    notice    does 
not   discharge   the    drawer.       Waliffyn 
V.  St,  Quintin,  I  B.  8c  V.  652.     Aliter, 
if    the   forbearance   be    before    protest, 
or   if    the    holder   take    security   from 
the  acceptor  after  protest.  Ibid,    A  con- 
ditional agreement  to  give   time  to  the 
acceptor  on  his  paying  part,  which  condi- 
tion is  not  fully  performed,  does  not  dis« 
charge  the  indorsees.  Badnall  v.  Samuel, 
4  Price,  174.  A  bill  of  exchange  being  dis- 
honoured, the  acceptor  transmitted  a  new 
bill  for  a  larger  amount  to  the  payee,  with- 
out any  communication  with  him  respect- 
ing the  first ;  the  payee  discounted  the 
second  bill  with  the  holder  of  the  first, 
which  he  received  back  as  part  of  the 
amount,  and  afterwards,  for  a  valuable 
consideration,  indorsed  It  to  the  plaintiff; 
it  was  held  that  the  second  bill    was 
merely  a  coUdteral  security,  and  that  the 
receipt  of  it  by  the  payee  did  not  amount 
to  giving  time  to  the  acceptor  of  the  first 
bill,  so  as  to  exonerate  the  drawer.  Pring 
V.  Clarkson,!  B.  &  C.  14.  See  also  Adame 
V.  Bingley,  1  M.  &  W.  102.    The  takhig 
a  cognovit  from  the  acceptor,  by  which  the 
time  of  obtaining  judgment  against  him  is 
not  deferred,  will  not  discharge  the  drawer. 
Jay  V.  Warren,  1  C.  &  P.  532.    Price  v. 
Edmonds,  10  B.  &  C.  579.    Lee  v.  Levi, 
4  B.  &  C.  300. 

{b)  Ex  parte  Smith,  Co.  B.  L.  6tb  edit. 
168 ;  3  B.  C.  C.  1. 

(c)  2  Camp.  179.    And  see  Gould  v. 
Bobton,  8  Busty  576.    There  the  holder, 


after  taking  part  payment  from  the  ac- 
ceptor, took  another  acceptance,  payable 
at  a  future  date ;  it  was  agreed  that  the 
holder  should  keep  the  original  bill  as  a 
security,  but  the  indorser,  who  was  no 
party  to  the  agreement,  was  held  to  be 
discharged.    See  also  English  v.  Darley, 

2  B.  &  p.  61.  Hull  V.  Pitfield,  1  Wils. 
48.  DiUon  v.  Rimmer,  1  Bing.  100. 
Kendrich  v.  Lomax,  2  C.  dc  J.  405.  Where 
on  the  defendant's  asking  for  time  on  an 
acceptance,  he  g^ve  another  bill  for  the 
same  amount,  the  plaintiff  telling  him 
that  something  was  due  for  interest,  and 
continuing  to  hold  the  first  bill,  the  second 
being  paid  when  due,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  interest 
on  the  first  bill.  Lumley  v.  Afusgrove,  4 
Bing.  9. 

(d)  2  B.  &  P.  60,  per  Ld.  Eldon.  But 
where  an  indorsee  commenced  actions 
against  the  acceptor  and  indorser,  and 
without  the  privity  of  the  latter  took 
from  the  acceptor  a  warrant  of  attorney 
for  debt  and  costs,  it  was  held,  that  as  the 
fact  could  not  have  been  pleaded  generally 
in  bar,  it  was  inadmissible  under  the  gene- 
ral issue.  Lee  v.  Levi,  4  B.  &  C.  BOO;  6 
D.  &  R.  475. 

(#)  Clarke  v.  Devlin,  3  B.  &  P.  363. 
And  see  Withall  v.  Masterman,  2  Camp. 
178.  So  in  case  of  a  promise  to  pay  the 
bill  after  notice  that  time  has  been  g^ven. 
Stevens  v.  Jjyneh,  12  East,  38. 

C/)  1  B.  &  P.  419;  10  East.  34;  11 
Yes.  jun.  411 ;  8  East,  576;  2  Esp.  C. 
515;  1  B.  &  P.  652 ;  supra,  note  (e). 

{g)  Walwyn  v.  St,  QuinHn,  1  B.  &  P. 
652.    English  v.  Darley,  2  B.  &  P.  62, 

3  Price,  533. 

(A)  Price  v.  Edmunds,  10  B.  &  C.  578. 
And  see  Fentum  v.  Poeocke,  5  Taunt. 
192.  Baggit  v.  Axmore,  4  Taunt  730. 
Kerrison  v.  Cooke,  3  Camp.  362.  The 
case  of  Laxton  v.  Peat,  2  Camp.  185,  in 
which  Lord  Ellenborough  ruled  that  in  the 
case  of  a  bill  for  the  accommodation  of 
the  drawer,  a  holder,  knowing  the  fact, 
who  gave  time  to  the  drawer,  discharged 
the  acceptor,  seems  therefore  to  have  l^en 
over-ruled.  And  see  Harrison  v.  Court' 
a7d,  3  B.  &  Ad.  36.  Nicholls  y,  Norris, 
lb.  41.  The  drawer  is  not  discharged  by 
giving  time  to  an  accommodation  acceptor, 
Collott  V.  Haighj  3  Camp.  281.    Nor  by 


252 


BILLS   OF    EXCHANGE — DEFENCE. 


Waver.  An  acceptance  is  primd  facie  eyidonce  of  the  acceptor's  having  in   his 

hands  effects  of  the  drawer  sufficient  to  answer  the  amount  of  the  bill ;  he 
is  the  principal  debtor,  and  primarily  liable  to  all  parties,  and  cannot  be 
discharged  but  by  express  agreement  (i). 

A  complete  acceptance  may,  in  some  instances,  be  waved  by  an  expren 
agreement  to  consider  the  acceptance  at  an  end.  Walpole,  being  the  holder 
of  a  bill  accepted  by  Pulteney,  agreed  to  consider  his  acceptance  as  at  an  end, 
and  wrote  in  his  bill-book,  '<  Mr.  PuUeney's  acceptance  at  an  end/'  WalpoU 
kept  the  bill  three  years  without  calling  upon  PuUeney,  and  then  brought 
his  action ;  the  jury  found  for  the  plaintiff,  but  the  Court  of  Exchequer 
granted  a  new  trial,  and  the  jury  then  found  for  the  defendant  (A). 

The  indorsees  of  a  bill  knowing  that  it  had  been  accepted  for  the  accom- 
modation of  the  drawer,  and  possessing  goods  of  the  drawer,  from  the  pro- 
duce of  which  they  expected  payment,  said,  at  a  meeting  of  the  acceptor's 
creditors,  that  they  looked  to  the  drawer,  and  should  not  come  upon  the 
acceptors,  in  consequence  of  which  the  latter  assigned  their  property  for 
the  benefit  of  their  creditors,  and  paid  them  lbs.  in  the  pound.  The 
drawer's  goods  turned  out  to  be  of  little  value,  and  the  indorsees  sued  the 
acceptors;  and  Lord  Ellenborough  said,  that  if  the  plaintiffs'  language 
amounted  to  An  unconditional  renunciation  of  all  claim  upon  the  acceptors, 
the  latter  were  discharged ;  if  only  to  a  conditional  promise  not  to  resort  to 
the  acceptors,  if  they  were  satisfied  elsewhere,  they  were  not  discharged  ; 
and  the  jury  found  for  the  plaintiffs  (/). 

Black  arrested  Peele  as  acceptor  of  a  bill  drawn  by  DaUas,  but  his 
attorney,  on  finding  that  the  bill  was  for  the  accommodation  of  Dallas,  took 
a  security  from  DallaSy  and  sent  word  to  Peele,  that  he  had  settled  with 
DaUaSy  and  that  he  (Peele)  need  give  himself  no  farther  trouble ;  Dallas 
became  bankrupt,  and  Black  sued  Peele]  but  it  was  held,  that  as  Black  had 
in  express  words  discharged  Peele  no  action  could  be  maintained  (m).  It  is, 
however,  to  be  observed,  that  a  mere  agreement,  without  proof  of  considera- 
tion,  not  to  sue  the  acceptor,  will  not  discharge  him  unless  he  be  a  surety 
for  the  drawer  (n).  But  a  verbal  agreement  by  the  indorsee  at  the  time  of 
the  indorsement  to  him,  that  he  should  sue  the  acceptor  only,  was  held  to 
be  a  good  bar  to  an  action  brought  against  the  party  by  the  indorsee  (o). 

The  defendant  may  show  that  the  plaintiff  has  received  the  whole  of  the 
consideration  for  the  defendant's  acceptance  of  the  bill,  for  that  is  a  waver 
of  the  acceptance  in  point  of  law  (p) ;  as,  where  the  whole  of  the  conside- 
ration was  the  consignment  of  goods  to  the  defendant,  and  the  policy  of 
insurance  upon  them,  and  the  plaintiff,  the  holder  of  the  bill,  signed  a 
memorandum,  stating  that  the  defendant  had  refused  to  accept  the  bill,  and 


giving  time  to  the  acceptor  where  the  latter 
is  the  agent  of  the  drawer.  Clarke  v,  Noel, 
3  Camp.  411. 

(t)  Vere  v.  Lewis,  3  T.  R.  182. 

(A)  Walpole  v.  Pulteney,  cited  Doug. 
236,  237.  248,  249. 

(/)  Whatly  V.  Trieker,  1  Camp.  86. 

(m)  Black  V.  Peele,  cited  Doug.  236 ; 
see  also,  Mason  v.  Hunt,  Dong.  284.  207. 
and  Dingwall  y,Dunster,  Doug.  236. 247. 
A.  Sf  Co,  having  accepted  a  bill  for  B.'s 
accommodation,  paid  it  into  the  hands  of 
his  banlcer  without  notice,  who  retained 
it  in  hill  possession  several  years,  charging 
interest,  but  never  debi1;ing  him  with  the 


amount  of  the  bill.  Daring  this  time  they 
became  bankers  to  A,^  Co.  but  gave  them 
no  notice.  The  balance  of  J^.'s  account 
was  always  against  iiim,  that  of  il.  ^  Co. 
in  their  favour,  but  seldom  to  the  amount 
to  the  bill.  Held  that  A.  ^  Co.  were  not 
discharged  unless  tlie  jury  could  infer  an 
express  agreement  to  discharge,  or  an  ex- 
press renunciation.  Farquhar  v.  Southey^ 
1  M.  &  M.  14. 

(/*)  Parker  v.  Letgh,^  Starkie's  C.  228. 
It  was  so  held  in  Wilson  v.  Smith,  ou  de- 
murrer, K.  B.  Trin.  T.  68  Geo.  3. 

(o)  Pike  V  Strut,  \  M.  &  M.  226. 

(/>)  Doug.  284.  21)7 ;  Bay.  01. 
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that  he  the  plaintiff  accepted  the  bill  of  lading  and  policy,  and  undertook   Waver. 
to  apply  the  proceeds  in  payment  of  the  bill  (q). 

If  the  holder  of  the  bill  receive  part  of  the  money  from  the  drawer,  and 
take  a  promise  from  him  upon  the  back  of  the  bill  for  the  payment  of  the 
residue  at  an  enlarged  time,  it  is  for  the  jury  to  say  whether  this  is  not  a 
waver  of  the  acceptance ;  but  it  is  said,  that  it  ought  to  l)e  left  to  them 
with  strong  observations  to  show  that  it  is  (r).  No  neglect  to  call  on  the 
acceptor,  or  indulgence  given  to  the  other  parties,  will  be  evidence  of  a 
waver,  so  as  to  discharge  the  acceptor  («). 

The  acceptor  of  a  bill  for  the  accommodation  of  the  drawer  is  not  dis- 
charged by  giving  time  to  the  drawer  (t). 

The  payee  and  holder  of  a  promissory  note  appointed  the  maker  his 
executor ;  and  is  was  held  that  it  was  a  discharge  of  the  note,  and  that  an 
indorsement  could  not  give  a  third  person  the  right  of  action  (u). 

It  is  no  defence  that  the  indorsement  was  made  after  an  action  had  been   Indorse- 
commenced  by  the  indorser  (x),  ™^°'  ^^^ 

The  defendant,  by  proof  that  the  bill  was  indorsed  to  the  plaintiff  after 
it  became  due,  places  the  plaintiff  in  the  situation  of  the  indorser,  and  may 
give  any  evidence  in  bar  of  the  plain tiff^s  claim  which  would  have  defeated 
that  of  the  indorser  (y) ;  and  therefore,  an  indorsee  for  value  by  the  payee, 
after  the  bill  has  become  due,  cannot  recover  against  the  acceptor  of  an 
accommodation  bill  (z) ;  but  if  the  holder  before  the  bill  became  due,  could 
have  recovered,  so  also  may  the  indorsee  of  the  bill  indorsed  after  it  has 
become  due  (a).  But  if  the  drawer  of  a  cheque  issue  it  long  after  the  date, 
a  bond  fide  holder  for  value  without  notice  may  recover  against  the  drawer, 
although  the  consideration  for  which  the  drawer  delivered  the  bill  has 
failed  (b). 


(q)  Mason  v.  Hunt,  Doug.  284. 

(r)  JSllu  y.  Oalindo,  B.  R.  Mich.  24 
Geo.  9,  cited  Dong.  270 ;  Bsyley,  O.  B. 
91,  quare, 

{s)  Dingwall  v.  Dumter,  Doug.  247  ; 
and  see  note  (m),  ante. 

{t)  Raggit  v.  Axmore^  4  Tannt.  780. 
JAnd  the  taking  a  cognovit  for  payment  by 
instalmeDts,  firam  the  drawer  of  a  bill  ac- 
cepted for  bis  accommodatioii  does  not 
discharge  the  acceptor  although  the  holder 
knew  that  it  was  an  accommodation  bill. 
Fentum  ▼.  Pocoek,  6  Taunt.  192 ;  and  see 
Bank  of  Ireland  v.  Bererford  ^  others, 
6  Dow.  237 ;  Harrison  v.  Courtald,  3  B. 
&  Ad.96;i^ieAo;2rv.Aorrw,ib.41.  See, 
on  the  contrary,  Laxton  v.  Peat,  2  Camp. 
C.  185.  CoUott  V.  Haigh,  3  Camp.  C.  281. 
HiU  V.  Read,  1  D.  &B.  (N.  P.  C.)  26. 
Where  a  bill  was  accepted  for  the  accom- 
modation of  the  drawer,  aad  time  was 
{piven  to  the  acceptor,  it  was  held  that  the 
drawer  was  not  discharged.  Kerrison  v. 
Cooke,  3  Camp.  C.  362. 

(tt)  FreaUey  v.  Fox,  9  B.  &  C.  130. 
And  see  Watikford  v.  Wank/ard,  1  Salk. 
299;  Cheetham  v.  Ward,  1  B.  &  P.  630. 

(x)  Cotumbiet  v.  SHm,  2  Ch.  Ca.  T.  M. 
637  ;  yet  qu.  if  the  indorsee  took  the  bill 
with  knowledge  of  the  fact. 

(y)  3  T.  R.  80,  and  in  note ;   7  1.  R. 


431.  Good  V.  Coe,  cited  in  Boehm  v. 
Sterling,  7  T.  R.  427 ;  7  T.  R.  630. 

(z)  1  Camp.  19.  Charles  v.  Marsden, 
1  Tftunt.  224. 

(a)  1  Camp.  383.  But  the  taker  of  a 
banker's  cheque  for  value  nine  months 
after  the  date,  does  not  take  it  charged 
with  the  equity  with  which  it  was  charged 
in  the  hands  of  the  person  from  whom  he 
received  it,  if  he  took  it  for  value  and 
without  notice.  Boehm  v.  Sterling,  2  Esp. 
C.  676;  7  T.  R.  423.  Morris  v.  Lee, 
Bayley  on  Bills,  4;  1  Taunt.  224;  3  Burr. 
1616.  Where  the  defendant  gave  to  the 
husband  a  note  payable  to  the  wife,  or 
order,  which  the  husband,  after  it  was  due, 
indorsed  to  the  plaintiff,  held,  first,  that  as 
the  husband  had  a  right  to  treat  it  as 
separate  property,  and  had  done  so  by  in- 
dorsing it,  no  set  off  could  be  maintained 
by  the  maker  in  respect  of  a  debt  due  by 
the  wife  dum  tola ;  and,  secondly,  that 
the  indprsec  of  the  note,  after  it  was  due, 
was  liable  only  to  such  equities  as  attached 
to  the  note  itself,  and  not  to  claims  aris- 
ing out  of  collatcnral  m  itt  rs.  Burough  v. 
Moss,  668.  See  as  to  a  promissory  note 
payable  on  demand,  indorsed  before  any 
demand  made,  Banks  v.  Cohcell,  cited 
in  Brown  v.  Davit,  3  T.  R.  80. 

ib)  Boehm  v.  Sterling,  7  T,  R.  42X 
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Stamp.— 
Alteration. 


Protest.— 
Alteration 
ofbilL 


If  the  bill  be  substituted  for  another,  it  is  liable  to  the  equities  incident  to 
the  one  in  lieu  of  which  it  was  given ;  and,  therefore,  where  a  former  bill 
was  indorsed  over  in  breach  of  trust  after  it  was  due,  although  for  a  valuable 
consideration,  it  was  held  that  the  indorsee  could  not  recover  on  a  bill 
substituted  for  this,  the  defendant  having  received  notice  from  the  party 
entitled  not  to  pay  it  (c). 

Where  the  defendant,  the  acceptor  of  a  bill,  would  be  entitled,  on  a  re- 
covery by  the  plaintiff  against  him,  to  recover  back  the  amount,  on  an 
agreement  by  the  plaintiff  to  indemnify  him,  it  was  held  that  the  action  was 
not  maintainable  (d). 

The  want  of  a  proper  stamp  may  be  taken  advantage  of  under  a  traverse 
of  the  drawing  or  acceptance  (e). 

An  objection  to  a  bill  or  note  for  want  of  a  proper  stamp  must  be  taken 
before  the  bill  is  read. 

By  the  stat.  81  Geo.  3,  c.  25,  bills  and  notes  cannot  be  stamped  after  they 
are  made ;  but  if  a  bill  properly  stamped  be  offered  in  evidence,  the  court 
will  not  inquire  when  it  was  so  stamped. 

By  the  stat.  43  Geo.  3,  c.  127,  a  stamp  of  higher  value,  but  of  the  same 
denomination,  is  sufficient  (f). 

A  bill  or  note  made  abroad  must  be  stamped  according  to  the  law  of  the 
country  where  it  is  made  (g,) 

Where  partners  resident  in  Ireland,  signed  and  indorsed  a  copper-plate 
impression  of  a  bill  of  exchange,  leaving  blanks  for  the  date,  sum,  and  name 
of  the  drawee,  and  transmitted  it  to  B.  in  England,  it  was  held  to  be  a  bill 
of  exchange,  by  relation,  from  the  time  of  signing  in  Ireland,  and  that  an 
English  stamp  was  unnecessary  (k), 

A  protest  must  be  stamped  (t).  Where  a  bill  on  the  face  of  it  appears  to 
have  been  altered,  it  is  for  the  plaintiff  to  show  that  such  alteration  was 
not  improperly  made  (k). 

If  a  complete  bill  be  altered  in  a  material  point  (Z),  after  negotiation,  or 
after  it  has  become  due  (m),  though  before  negotiation,  a  fresh  stamp  is 


(c)  Lee  V.  Zagury,  1  Moore,  666. 

id)  Carr  v.  Stephem,  9  B.  &  C.  768. 
But  where  at  the  time  of  the  defendant's 
lending  his  name  to  seyeral  bills  as  security 
for  the  acceptor,  the  holder  stipulating  not 
to  sue  the  defendant  on  the  bills,  hntU  the 
effects  of  the  acceptor,  which  were  thereby 
assigned  to  a  trustee,  should  have  been 
sold,  and  the  proceeds  applied  in  payment 
of  the  bills  and  expenses ;  but  the  trustee, 
with  the  knowledge  and  assent  of  the  de- 
fendant, omitted  to  take  possession  of  the 
goods,  and  they  were  seized  under  a  com- 
mission of  bankruptcy  ;  such  an  undertak- 
ing by  the  plahitiff  does  not  operate  as  a 
co?enant  not  to  sue,  nor  furnish  any 
answer  to  the  action  against  the  defendant 
on  the  bills.  Lancaster  v.  Harrison,  6 
Bing.  726, 

(e)  Dawson  v.  McDonald,  2  M.  &  W. 
26.  M'Dotcall  v.  Lytter,  2  M.  &  W.  52. 
In  proof  of  a  traverse  of  making  a  cheque, 
the  defendant  may  show  that  it  was  post- 
dated. FUld  V.  Woods,  7  Ad.  &.  Ell. 
114. 

/)  See  Taylor  v,  Hague,  2  East,  414 ; 


Farr  v.  Price,  1  East,  66;  Chamberlain 
V.  Porter,  1  N.  R.  80. 

(g)  Alvet  V.  Hodgson,  7  T.  R.  241.  See 
Farr  v.  Price,  1  East,  55;  Taylor  v. 
Hague,  2  East,  414.  An  I  O  U  does  not 
require  a  stamp,  either  as  a  note  or  as  a 
receipt  (1  Esp.  426 ;  1  Camp.  499  ;  Chitty, 
346),  irifra,  tit  Stamp. 

{h)  Snaith  y.Mingay,  1  M.  &  S.  87. 

(i)  Sel.  312. 

(k)  Henman  v.  Dickenson,  6  Bing.  183, 
doubting  the  authority  of  JR.  v.  Cliviger, 
2  T.  R.  263. 

(l)  A  party  to  a  joint  and  several  note 
paid  part,  and  signed  a  joint  note  for  the  re- 
sidue, an  alteration  without  his  knowledge, 
by  interlining  the  words  jointly  and  seve- 
rally,  avoids  the  note  as  to  him;  although 
to  a  letter  requesting  him  to  pay  his  joint 
and  several  note,  he  answered  tiiatit  should 
meet  his  earliest  intention.  Perring  v. 
Hone,  4  Bingh.  28. 

(m)  Bourman  v.  Nichol,  1  Esp.  81 ;  5 
T.  R.  537.  Although  altered  with  the 
consent  of  the  acceptor  (Ibid.)  The  bill  in 
this  case  was  originally  drawn  payable 
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necessary.  But,  in  general,  an  alteration,  to  correct  a  mistake  before  nego-  Alteration 
tiation,  and  with  the  acquiescence  of  the  parties,  is  immaterial  (n).  An  ofbiJL 
alteration  in  the  sum  or  date  is  a  material  alteration  (o).  So  is  the  altera- 
tion of  the  word  "date"  into  the  word  "sight"  (p),  or  of  the  name  of  the 
banking-house  where  it  is  payable  (q).  So,  where  a  promissory  note  on  the 
day  after  the  delivery  to  the  payee,  and  expressed  to  be  for  value  received, 
was  altered  by  the  addition  of  the  words  "  for  the  good-will  of  a  lease  and 
trade"  (r),  the  Court  held  that  this  alteration  was  material,  because  it 
afforded  evidence  of  a  fact  which  otherwise  must  have  been  proved  a/t- 
unde,  and  pointed  out  to  the  holder  to  inquire  whether  the  consideration 
had  really  passed. 

The  introduction  of  words  after  the  ftcceptance  of  a  bill  which  do  not 
affect  the  responsibility  of  the  parties,  is  immaterial  («).  Thus  it  has  been 
held,  that  the  introduction  of  a  place  of  payment  without  the  knowledge 
of  the  acceptor  was  immaterial,  since  it  did  not  alter  his  liability  (t). 

An  exchange  of  acceptances  is  a  sufficient  negotiation  to  render  a  new 
stamp  necessary  (u)  ,*  and  so  it  is  said  is  the  delivery  to  the  drawer  of 
a  bill  drawn  for  his  accommodation,  and  payable  to  his  own  order  (or). 
So  where  a  bill  indorsed  by  the  drawer  was  left  with  the  drawee  for 
acceptance,  who  altered  the  dtUe  before  he  accepted  it  (y). 

Where  the  drawee,  upon  presentment  of  the  bill  for  acceptance,  altered 
it  as  to  the  time  of  payment,  and  accepted  it  so  altered,  it  was  held  that 
he  thereby  vacated  the  bill  as  to  the  drawer  and  indorsers;  but  that  as 
the  holder  acquiesced,  it  was  good  as  against  him  and  the  acceptor  (z). 


twenty-oDe  days  after  date ;  whilst  it  was 
in  the  hands  of  the  drawer  it  was  altered, 
with  the  consent  of  the  acceptor,  to  fifty- 
one  days  after  date,  and  again,  to  twenty- 
fonr  diays  after  date,  after  the  time  of 
payment  had  expired. 

(n)  Kennerley  v.  Nash^  1  Starkie's  C. 
452.  Waltcn  v.  Hattingt,  Ibid.  216. 
Jaeobi  V.  Heart,  2  Starkie's  C.  46.  Where 
the  note,  after  being  signed,  bnt  before  it 
vas  given  to  the  payee,  with  consent  of  all 
the  parties,  was  altered,  by  erasing  the 
words  **  on  demand/'  and  inserting  "  one 
month  after  date,"  and  striking  out  the 
words  ''  with  interest,"  held,  that  it  was  to 
be  considered  as  all  one  transaction,  and 
not  issued  at  the  time  of  the  alteration. 
Sherrington  v.  Jermyn,  3  C.  &  P.  374. 
So  where,  after  an  acceptance  generally, 
it  was  altered  with  the  consent  of  the 
acceptor,  and  whilst  it  remained  in  the 
drawer's  hands  by  inserting  a  particular 
place  of  payment  in  the  acceptance. 
Stevens  ▼.  Lloydj  1  M.  &  M.  292.  See 
also  Leyhariff  v.  Ashford,  12  Moore, 
281.  So  an  alteration  in  the  date,  accord- 
ing to  the  original  intention  of  the  parties, 
and  to  correct  a  mistake,  does  not  vitiate 
the  instrument,  nor  render  a  ftesh  stamp 
necessary ;  nor  does  a  subsequent  addition 
of  a  place  where  to  be  made  {layable  in  the 
acceptance  with  the  acquiescence  of  the  ac- 
ceptor. Jacob  V.  Hart,  2  M.  &  S.  143. 
Bnt  now  see  1  &  2  Geo.  4,  c.  78,  s.  1. 

(o)  Cordwtll  V.  Martm^  1  Camp.  79. 


180;  9  East,  190.  Master  v.  Miner,  4 
T.R.  320;  6  T.  R.  367  ;  2  H.  B.  141;  1 
Anst  226.  Trapp  v.  Spearman,  3  £sp. 
67. 

(p)  Long  V.  Moore,  3  £sp.  C.  166 ;  bnt 
see  1  Taunt.  20. 

(q)  Tidmarth  v.  Graver,  1  M.  &  8. 
736. 

(r)  KniU  v.  Williams,  10  East,  431. 

(f)  Marson  v.  Petit,  1  Camp.  82,  n. 
Jacobs  V.  Hart,  2  Starkie's  C.  46. 

(t)  Marson  v.  Petit,  1  Camp.  82,  n. 
3  Esp.  C.  67.  Such  an  alteration  would 
now  be  material,  in  consequence  of  the 
late  decision  in  the  House  of  Lords,  in 
Rovoe  V.  Young,  supra,  209,  and  so  held 
in  Cowie  v.  Halsall,  4  B.  &  A.  197. 
MIntoih  V.  Haydon,  1  R.  &  M.  362. 
But  see  Fayle  v.  Bird,  supra,  209.  It 
has  since  been  held  that  an  alteration  of  a 
general  acceptance  of  a  bill  by  the  addition 
of  a  place  of  payment  without  the  privity 
of  the  acceptor  discharges  him.  Desbrow 
V.  WetherUy,  1  Mo.  &  K.  438. 

(u)  Cardwell  v.  Martin^  1  Camp.  79. 
180 ;  9  East,  190. 

(x)  Calvert  v.  Roberts,  3  Camp.  342. 

{y)  Outhwaiter,  Luntley,  4  Camp. 
179. 

(z)  Paton  V.  Winter,  1  Taunt.  420. 
And  held  that  no  action  would  lie  at  the 
suit  of  the  holder  against  the  acceptor  for 
rendering  the  bill  invalid.  Bnt  see  Walton 
V.  Hastings,  I  Starkie's  C.  216 ;  4  Camp. 
223.    Long  v.  Moore,  3  Esp.  166. 
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Alteration 
of  bill. 


An  alteration  of  the  bill  in  the  hands  of  the  payee  will  defeat  the 
action  of  the  indorser,  although  he  was  not  pri^y  to  the  alteration  (a). 

If  a  note  be  signed  by  A.^  and  in  consequence  of  a  subsequent  arrange- 
ment  B,  sign  the  note  as  a  surety,  he  is  not  bound  without  a  new  stamp  (b). 

Where  a  bill  or  note  is  void  for  want  of  a  proper  stamp,  the  plaintiff 
may  go  into  evidence  of  the  original  consideration  (c). 

Where  the  alteration  is  made  by  consent  of  the  parties,  and  before 
negotiationy  a  new  stamp  is  unnecessary  (d) ;  as,  where  A.  being  indebted 
to  B,,  the  latter  drew  a  bill  upon  him  at  three  months  for  the  amount, 
and  the  bill  being  sent  to  A.  for  acceptance,  he  requested  the  time  to  be 
altered  from  three  months  to  five,  to  which  the  drawer  consented  («). 

It  is,  it  seems,  incumbent  on  the  plaintiff  to  prove  that  an  alteration 
apparent  on  the  face  of  the  bill  was  made  previous  to  negotiation  (f). 

Where  the  alteration  is  made  to  correct  a  mistakey  and  in  furtherance 
of  the  intention  of  the  parties,  a  new  stamp  is  unnecessary :  as  where,  in 
a  bill  intended  to  be  negotiable  and  payable  to  the  defendant,  the  drawer, 
the  words  <^or  order"  were  omitted,  and  the  bill  having  been  indorsed 
over  to  the  plaintiff  the  next  day,  was  returned  by  him  to  the  drawer  on 
the  same  day,  and  the  mistake  was  then  rectified  (p)  ;  the  jury  finding 
upon  the  evidence  that  such  was  the  original  intention  of  the  parties, 
the  Court  of  King's  Bench  afterwards  held  that  the  alteration  was  allow- 
able.  But  where  a  bill  dated  on  the  1st  of  August,  was  drawn  at  two 
months  date,  payable  to  the  order  of  the  drawer,  and  after  acceptance 
by  the  defendant  was  re-delivered  by  him  to  the  drawer  as  a  security 
for  a  debt,  and  after  the  latter  had  kept  it  twenty  days  the  date  was 
altered  to  the  twenty-first,  by  the  consent  of  the  acceptor,  and  before  the 
indorsement  and  delivery  to  a  third  person,  it  was  held  that  a  new  stamp 
was  necessary,  since  the  bill  was  drawn  according  to  the  original  inten- 
tion of  the  parties,  and  was  available  in  that  form  (A). 

A  bill  properly  stamped  and  put  into  circulation,  and  afterwards  taken  up 
by  the  drawer,  may  again  be  circulated  without  a  new  stamp.  It  is  nego- 
tiable in  infinitum^  till  it  has  been  paid  by  or  discharged  on  behalf  of  the 
acceptor  (t) ;  and  therefore,  where  the  drawer  of  a  bill  payable  to  his  own 
order,  indorsed  it  over  to  A.,  who  indorsed  it  to  J9.,  who  returned  it  to  the 
drawer  on  payment  of  the  amount  by  the  latter,  having  first  struck  out  his 
own  and  A. '9  indorsement,  and  the  drawer  indorsed  it  to  the  plaintiff  after 


(a)  Master  ^  others  v.  MUler^  4  T.  R. 
3W;  5  T.  R.  867  ;  2  H.  B.  141 ;  1  Ans. 
225. 

(fr)  Cisrk  V.  Blackttock,  HoU'h  C.  474. 

(c)  1  East  58 ;  6  T.  R.  62 ;  7  T.  R. 
241 ;  2  B.  &  P.  118.  Braum  v.  Watts, 
1  Taunt.  863. 

(d)  Johnson  v.  The  Duke  of  Marl' 
borough,  2  Starkie's  C.  313.  Kennerley 
V.  Nath,  1  Starkie's  C.  462. 

(e)  Kennerley  v.  Naeh,  I  Starkie*8  C. 
452. 

(/)  Johnson  v.  The  Duke  of  Mart- 
borough,  2  Starkie's  C.  313;  Pbillipps  on 
Evidence,  405,  edit.  1824. 

(g)  Kersliaw  v.  Cox,^  Esp.  C.24(),  cor. 
Le  Blanc,  J.  aod  afterwards  by  the  Court 
ofK.  B.  And  see  Bathe  v.  Taylor,  15 
East,  41-2 ;  Cole  v.  Parkin,  12  East,  471  ; 
Brutt  V.  Picard,  1  B.  &  M.  37.    The 


remedying  an  accidental  omission  by  io- 
sertuig  the  words  or  order  does  not  vitiate 
the  bill.  Byron  v.  Thompson,  3  P.  k,h. 
71.  In  assumpsit  by  indorsee  against 
acceptor,  plea,  that  before  the  bill  became 
due  and  was  in  full  force  and  effect,  the 
date  was  altered ;  held  bad,  as  not  alleg- 
ing the  alteration  to  have  been  made  after 
acceptance.  Langton  v.  Laxarus,  5  tf . 
&  W.e29. 

(A)  Bathe  v.  Taylor,  15  East,  412. 

(»)  Per  Lord  EUenborough,  ui  Callow 
V.  Laurrence,  3  M.  &  S.  97.  Note,  this  case 
was  held  to  be  distinguishable  from  that  of 
Beck  y.  Robley  (1  H.  B.  89,  in  the  note), 
fur  there  the  bill  was  payable  not  to  the 
order  of  the  drawer,  but  of  a  third  person ; 
and  if  the  drawer,  on  taking  up  the  bill, 
could  have  transferred  it,  the  payee  would 
have  betn  wrongfully  made  liable. 
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it  was  due,  it  was  beld  that  he  might  recover  againet  the  acceptor  without 
a  new  stamp. 

In  order  to  prove  that  a  bill  dated  at  Paris  was  drawn  in  England,  it  has 
been  held  to  be  insufficient  to  prove  that  the  drawer  was  in  England  at  the 
time  of  the  date  (k). 

The  drawer  may  prove  that  he  tendered  the  amount  in  a  reasonable  time 
after  notice  of  the  dishonour  (/).  A  tender  on  the  day  following  that  of  the 
notice  was  held  to  be  in  time  (m). 

III.  It  was  a  general  rule  in  criminal  cases,  that  no  one  could  prove  that  Compe- 
B  bill  drawn,  accepted  or  indorsed  in  his  name^  was  a  forgery  (n) ;  but  it  tency. 
Eeems  that  the  rule  was  confined  to  criminal  proceedings,  although  it  has 
been  held  in  a  civil  case  that  the  supposed  drawer  of  a  bill  was  not  compe- 
tent to  prove  that  he  did  not  draw  it(o).  This  anomalous  rule  is  now 
defeated  by  the  late  statute.  A  party  to  a  bill  is  competent  to  prove  that 
it  is  Toid(j9),  although  the  contrary  was  once  held  (q) ;  and  a  party  to  a  bill 
i^  competent  to  defeat  or  support  the  action,  unless  be  be  directly  interested 
ID  the  event,  or  unless  the  verdict  would  be  evidence  for  or  against  him. 

The  incompetency  of  a  party  to  the  bill  results  from  the  consideration,  that 
if  his  testimony  were  to  prevail  he  would  stand  in  a  better  relative  situa- 
tion than  he  would  do  if  a  contrary  verdict  were  given.  In  the  usual  and 
natural  course  of  a  bill  t»  theory,  every  party  to  it  seems  to  be  competent. 
The  transfer  of  the  bill  is  the  assignment  of  a  debt  due  from  the  drawee  to 
the  drawer,  the  drawee  having  money  of  the  drawer  in  his  hands.  In  such 
a  state  of  things,  the  drawer  and  indorsers,  and  drawee  or  acceptor,  must, 
it  seems,  in  general  be  competent,  since  ultimately  the  drawee  or  acceptor 
will  be  liable  for  the  amount  in  case  it  should  be  recovered  from  any  other 
party ;  and  no  party  can  either  gain  or  lose  by  aiding  or  opposing  a  reco- 
very in  an  action  between  any  other  parties.  In  practice,  this  relative 
litaation  of  the  parties  is  liable  to  constant  disturbance ;  and  as  bills  of 
exchange  are  used  as  the  instruments  of  adjusting  the  most  complicated 
and  varied  transactions,  the  relative  situation  of  the  parties  is  frequently 
altered.    The  following  decisions  have  taken  place  on  this  subject : 

In  an  action  by  an  indorsee  against  the  acceptor  of  a  bill  payable  to  the   Draper. 
order  of  the  drawer,  the  latter  is  competent  to  prove  usury  (r),  or  that  the 
bill  has  been  paid  (s) ;  but  it  would  be  otherwise  if  the  bill  were  accepted 


(i)  Abraham  v.  Du  BoUy  4  Camp.  269. 

(/)  Walker  v.  Barnes,  1  Marsh,  36. 

{m)  Ibid, 

(»)  Unless  he  has  been  rendered  com* 
petent  by  payment,  4ec.  See  tit  Forgery. 

(o)  12  Mod.  345 ;  Holt,  297.  Bat  see 
tit.  FonaBRY. — Intsrest. 

(p)  Walton  y.  Shelley,  1 T.  R.  296, where 
it  was  held  that  an  iodorser  was  not  com- 
petent to  prove  the  consideration  to  have 
b«cn  usnrioas. 

(«/)  7  T.  R.  62;  Eap.  C.  832;  Pcike's 
L  Ev.  181. 

(r)  B^rd  V.  Aekerman,  5  £sp.  119. 
^^re  the  defence  was  a  gaming  consi* 
Mention,  the  drawer  was  caUed  by  the  de- 
fendant It  was  objected  that  he  was  In- 
terested to  defeat  the  plaintlfr,  being  liable 
for  treble  penalties  if  he  recovered,  but  not 
if  h«  failed.  But  it  was  held  that  the  wit- 
nnis  was  competent,  since  if  the  plaintiff 

Vol.  II. 


failed  the  witness  was  liable  to  him  :  if  he 
succeeded,  the  witness  might  deliver  him- 
self from  the  penalties  by  refunding  within 
the  time.  JJabner  v.  Richardson,  Hol- 
royd,  J.,  1818,  Manning's  Index,  327. 

(f )  Humphrey  v.  Moxon,  Peakc's  C.  52. 
See  a\»o  Ptietheon  v.  Whitmore,  Pealce's  C. 
40.  Contrk,  Adams  v.  Lingard,  Peakc's 
C.  117.  Accord.  Jordaine  v.  Lashhrook, 
7  T.  R.  604.    See  also  WUlianu  v.  Keats, 

2  Starkie,  290.  It  is  no  objection  that 
the  witness  is  a  prisoner  on  a  charge  of 
having  forged  the  bill.    Barber  v.  Qingle, 

3  £sp.  C.  62.  In  an  action  by  the  indorsee 
against  the  acceptor,  the  drawer  is  a  com- 
petent witness  for  the  plaintiff,  although 

.he  state  that  the  defendant  has  taken  the 
benefit  of  the  Insolvent  Act,  and  that  his 
name  was  inserted  as  a  creditor  in  the 
schedule.  Cropley  r.  Corner,  4  C.  &  P.  21. 
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Drawer.  ,£bT  the  accommocktion  of  the  drawer,  who  would  then  be  liable  to  the 
costs  of  the  defendant,  if  the  plaintiff  succeeded  (^).  He  would  still  be 
competent  if  he  had  become  bankrupt  and  obtained  his  certificate  (u). 

In  an  action  by  the  indorsee  against  the  acceptor,  the  drawer  is  compe- 
tent to  prove  the  defendant's  hand-writing  (x). 
Maker.  A  joint  maker  of  a  note  is  a  competent  witness  for  the  plaintiff,  for  he 

stands  indifferent,  being  liable,  in  the  event  of  the  plaintiff's  failure,  to  an 
action  at  the  suit  of  the  plaintiff  for  the  whole,  with  a  claim  on  the  de- 
fendant for  a  moiety,  and  in  case  the  plaintiff  should  succeed,  being  liable 
to  the  defendant  for  contribution  (y). 

In  an  action  against  the  indorser  of  a  note  the  maker  is  competent  to 
prove  that  the  date  has  been  altered  (z). 

But  a  joint  maker  of  a  promissory  note  is  not  competent  to  prove  a  plea 
of  illegality  of  consideration,  in  an  action  brought  against  the  other  maker 
alone  (a). 
Acceptor.         In  an  action  by  the  holder  against  the  drawer,  the  acceptor  is  competent 
to  prove  that  he  had  no  effects  of  the  drawer  in  his  hands  (jb). 

An  acceptor  is  not  competent  to  prove  for  the  defendant,  in  an  action  by 
the  indorsee  against  the  drawer,  that  he  accepted  the  bill  in  discharge  of 
part  of  a  debt  due  from  him  to  the  plaintiff,  and  that  it  was  delivered 
to  the  plaintiff  on  condition  that  if  he  obtained  cash  for  it  he  might  deduct 
the  amount  of  the  debt  due  to  him  from  the  acceptor ;  for  he  would  be  bound 
to  indemnify  the  defendant  against  the  costs,  if  the  plaintiff  succeeded  (c). 
Indorser.  An  indorser  is  in  general  a  competent  witness  in  an  action  by  an  in- 

dorsee against  the  drawer  or  acceptor,  either  for  the  plaintiff  or  defend- 
ant; for  the  plaintiff,  because  though  the  plaintiff's  succeeding  in  the 
action  may  prevent  him  from  calling  for  payment  from  the  indorser,  it  is 
not  certain  that  it  will,  and  whatever  part  of  the  bill  or  note  the  indorser 
is  compelled  to  pay,  he  may  recover  again  from  the  drawer  or  acceptor ; 
for  the  defendant,  for  if  the  plaintiff  fail  against  the  drawer  or  acceptor,  he 
is  entitled  to  recover  against  the  indorsee  (cf).  He  may  be  called  for  the 
plaintiff  to  prove  his  own  indorsement  (e). 

A  payee  is  competent  in  an  action  by  an  indorsee  against  the  acceptor, 
to  prove  that  the  bill  was  originally  void  for  want  of  a  proper  stamp  (f), 
having  been  made  in  London,  although  dated  at  Hamburgh. 


(0  Janei  v.  Brooke,  4  Tannt  464. 
Sardwiek  v.  Blanchardy  Gow.  113. 

(u)  In  an  action  by  the  indorse  against 
the  acceptor,  the  dnwer  Is  a  competent 
witness  for  tiije  latter,  although  he  state 
that  the  defendant  has  taken  the  benefit 
of  the  Insolvent  Act,  and  that  his  name  is 
inserted  as  a  creditor  in  the  schedule. 
Cropley  v.  Comer,  4  C.  &  P.  21. 

(x)  Diddfu  v.  Prentice,  4  Esp.  C.  38. 
The  objection  in  this  case  was,  that  forgery 
was  imputed  to  the  witness  by  the  de- 
fendant. 

(y)  York  v.  Bhtt,  5  M.  &  8.  71.  See 
Str.  36. 

(x)  Levy  v.  Essex,  Chitty,  O.  B.  284 ; 
4  Esp.  37 ;  Peake's  L.  Ev.  102.  And  he 
may  be  called  in  such  an  action  to  prove  a 
notice.  Venning  v.  Shuttletoorth,  Bayley 
on  Bills,  422.  Ashton  v.  Longes,  1  Mo. 
A:  M.  127. 

(fl)  Slegg  v.  Phillips,  4  B.  &  Ad.  852. 


Nor  is  he  rendered  competent  by  having 
paid  half  the  amount  of  the  note  before 
action  brought,  the  note  on  the  &ce  of  it 
bearing  interest,  and  a  year's  interest 
having  been  due  at  the  tune  of  the  pay- 
ment, fi>r  he  is  liable  to  contribution  in 
respect  of  interest.    lb. 

(b)  Staples  ▼.  OUnes,  1  Esp.  C.  332 ; 
Peake's  L.  E.  164.  Legge  v.  Thorpe,  2 
Camp.  310.  It  has  been  held,  that  in  an 
action  against  the  drawer  the  acceptor  is 
not  a  competent  witness  for  the  defendant, 
to  prove  a  set-off.  Mainwanng  y.Mytton, 
1  Starkie's  C.  83.  But  qu.,  and  see  Vol.  I. 
p.  131.  Bayley  on  Bills,  424, 4th  ed.  Reed 
v.  Fumioal,  1  C.  &  M.  538. 

(c)  Edmonds  v.  Lowe,  8  B.  &  C.  407. 
(dj  Bayley  on  Bills,  422, 4th  ed. 

(e)  Richardson  v.  Allen,  2  Starkie's  C. 
334. 

(/)  7  T.  R.  601 ;  Esp.  C.  10.  86.  298. 
332;  Peake's  C.  40.     Rich  v.  Topping, 
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A  prior  indorser  of  a  bill,  in  an  action  by  an  indorsee  against  the  drawer,   Indoner. 
is  competent  to  prove  a  promise  to  pay  the  bill  after  it  became  due  (g). 

The  payee  of  a  bill  (drawn  for  his  accoounodation)  who  has  indorsed  it 
to  the  plaintiff,  is  competent,  in  an  action  against  the  drawer,  to  prove  that 
he  indorsed  it  for  a  valuable  consideration ;  for  if  the  plaintiff  should  fail, 
he  would  be  liable  to  him  to  the  amount  of  the  bill ;  if  he  should  succeed, 
he  would  be  liable  to  the  same  amount  to  the  defendant  (A). 

An  indorsee  was  held  to  be  competent,  in  an  action  by  the  holder  against 
the  drawer,  to  prove  the  payment  by  the  drawer  of  money  into  his  hands,  to 
take  up  the  bill,  and  that  he  had  satisfied  the  bill ;  for  he  is  liable,  at  all 
events,  either  to  the  holder  or  to  the  drawer  for  the  amount  of  the  bill(t).  In 
an  action  against  the  maker  of  a  note,  an  indorser  is  a  competent  witness  to 
prove  that  it  has  been  paid  (A).  But  a  drawer  or  indorser  of  a  bill  or  note 
accepted  for  his  accommodation  is  not  a  competent  witness  for  the  defen- 
dant in  an  action  against  the  acceptor  or  maker ;  for  he  would  be  liable  for 
the  costs  if  the  plaintiff  succeeded  (/).  The  st  3  &  4  Will.  4,  c.  21,  makes 
no  difference  in  this  respect  (m). 


Peake's  C.  224;  Esp.  C.  177.    See  also 
Cooper  V.  Doou,  1  Eap.  C.  463. 

(g)  Stevens  v.  Lynch,  2  Camp.  382; 
12  East,  38. 

(A)  Skuttleworth  v.  Stevens^  1  Camp. 
407.  In  an  action  against  the  drawer  of 
a  bill  payable  to  his  own  order,  but  for  the 
aoeommodatioo  of  the  first  indorsee,  since 
become  bankrupt,  the  latter  is  a  compe- 
tent witness  to  proye  notice  to  defendant 
of  the  dishonour, as  coming  to  speak  agidnst 
his  own  interest ;  but  the  defendant  cannot 
be  deemed  a  person,  surety,  or  liable  for  a 
debt  of  the  bankrupt,  within  the  40  Qeo.  3, 
c.  121,  s.  8,  so  as  to  be  barred  by  the  cer- 
tificate. Mayer  v.  Meakin,  I  Cow's  C. 
183. 

(t)  Birt  v.  Kerthate,  2  East,  458.  The 
Court  teems  to  have  eonsidercKi  that  the 
farther  liability  of  the  witness  to  the  drawer 
in  respect  of  the  costs  of  the  action,  occa- 
sioned by  the  neglect  of  the  witness  to  pay 
oyer  the  money,  made  no  difference(accord- 
ing  to  Ilderton  v.  Atkinton^  7  T.  R.  481 ). 
It  would  be  difficult  to  support,  upon  prin- 
ciple, the  position,  that  the  getting  rid  of 
a  legal  liability  to  the  costs  of  an  action  did 
not  disqualify  a  witness ;  bat  the  decision 
Itself  may  be  sustained  upon  the  considera- 
tion that,  as  a  mere  indorser,  the  witness 
was  competent,  and  that  as  the  mere  agent 
of  the  drawer  in  paying  the  money  over  to 
the  holder  of  the  bill,  he  was  also  competent 
to  prove  such  payment  according  to  the 
general  rule  as  to  the  competency  of  agents 
( mf.  I ntbrest)  .  In  strictness,  the  objec- 
tion  to  his  competency  rested  on  ttis  liability 
to  the  drawer  for  the  consequences  of  his  ne- 
gligence in  not  having  paid  over  the  money, 
which  was  wholly  independent  of  his  being 
a  party  to  the  bill ;  if  be  had  been  a  mere 
stranger  to  the  bill,  but  employed  as  agent 
to  pay  over  the  money,  the  same  objection 
might  have  been  taken  and  overruled  on  the 
ground  of  the  genera)  competency  of  an 
agent.  In  assumpsit  on  a  bill  by  the  indor- 


see against  the  acceptor,  and  plea  of  pay- 
ment, a  prior  indorsee  was  held  to  be  a 
competent  witness  for  the  defendant,  al- 
though on  the  voir  dire  he  acknowledged 
that  he  received  money  from  Uie  defendant 
to  pay  the  plaintiff  the  amount  of  the  bill. 
8  Ad.  Sc  £11.  917. 

(A)  Charrington  v.  MUner,  Peake^s  C. 
0.  Birt  y. Kershaw,  8  East,  468  ;  or  that 
an  unstamped  bill  dated  abroad  was  in 
fact  made  here.    Jordaxney.hashbTooke^ 

7  T.  R-  eoi, 

if)  Jones  V.  J9rooik,4Taunt.  464.  Maun'- 
drellr.Kennett,  1  Camp.  408.  Bottomley 
V.  Wilsony  3  Starkie's  C.  148.  WUlianu 
V.  Keatesy  Mann.  Ind.  Witness,  106. 
SeetUf  if  he  has  subsequently  become  a 
bankrupt,  and  obtained  iiis  certificate. 
Brind  v.  Bacon,  5  Taunt.  183.  For  by 
the  Stat.  49  Qeo.  3,  c,  121,  s.  8,  the  drawer 
is  disdiarged  of  the  costs,  (vid.  infra. 
Surety,)  to  which  he  would  otherwise  be 
liable;  the  cases  of  MaundreU  v.  Ken- 
nett,  1  Camp.  408 ;  Pinkerton  v.  Adams, 
2  Esp.  C.  612 ;  were  previous  to  the  stat. 
See  also  Scott  v.  Lifford,  1  Camp.  240. 
Where  A.  and  B.  having  dissolved  part- 
nership, an  action  was  brought  by  the 
acceptor  of  a  bill  afterwards  drawn  in  the 
name  of  the  firm,  and  A,  pleaded  his  sub- 
sequent bankruptcy  and  certificate,  and  noL 
pros,  as  to  him ;  it  was  held  that  A.  was  a 
competent  witness  for  B.  on  the  ground 
that  the  bill  (as  stated  by  A.)  was  drawn 
for  his  accommodation  alone,  and  was 
therefore  barred  by  the  certificate.  Moody 
V.  King,  8  B.  &  C.  668. 

One  who  having  received  a  bill  to  got 
it  discounted  for  the  drawer,  delivers  it  to 
the  plaintiff,  in  payment  of  a  debt,  is  not 
eompetent  to  prove  the  fact  in  an  action 
against  the  drawer,  for  he  would  be  liable 
to  the  costs  if  the  plaintiff  succeeded. 
Harmon  v.  Lasbrey,  lIolt*s  C.  300. 

(m)  Burgess  v.  CuthUl,QC,  &  P.  282. 
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BILLS    OF    EXCHANGB  :    EFFECT   OF, 


Indoner. 


Partner. 


Declara- 
tions by 
holdcri. 


It  has  been  said,  that  one  whose  name  is  on  the  bill  as  an  indorser  is  not 
competent  to  prove  that  the  property  is  in  himself,  and  that  he  indorsed  it 
to  the  plaintiff  without  consideration  (n). 

In  an  action  against  the  indorser  of  a  bill,  a  prior  indorsee  for  whose  ac- 
commodation the  bill  was  indorsed  by  the  defendant,  and  who  has  become 
bankrupt  and  obtained  his  certificate,  is  a  competent  witness  for  the  de- 
fendant (o), 

A  party  in  prison  on  a  charge  of  having  forged  the  bill  is  competent  to 
prove  payment  of  it,  in  an  action  brought  to  recover  it  (p). 

Where  a  bill  has  been  drawn  by  one  partner  in  fraud  of  the  rest,  to  pay 
a  separate  creditor,  a  co-partner  is  a  competent  witness  for  the  acceptor  in 
an  action  against  him  by  the  creditor,  to  prove  the  want  of  authority,  for  if 
the  plaintiff  should  succeed,  and  the  acceptor  recovered  against  the  firm, 
the  witness  would  have  his  remedy  over  against  the  fraudulent  partner  (q) ; 
and  it  was  held  that  the  intervening  bankruptcy  of  the  debtor  partner  made 
no  difference. 

The  effect  of  the  late  statute  3  &  4  Will.  4,  c.  42,  on  cases  of  this  descrip- 
tion, has  already  been  observed  upon  (r). 

In  general  a  declaration  made  by  a  prior  indorsee  or  holder  of  a  bill  or 
note  is  not  evidence  against  a  subsequent  one,  for,  according  to  the  elemen- 
tary rule,  he  ought  to  be*  called  as  a  witness  (»).  Such  declarations  are 
admissible  upon  general  principles  when  they  have  any  legal  operation  or 
effect  on  the  instrument  in  the  hands  of  the  plaintiff,  or  where  the  plaintiff 
is  identified  in  interest  with  the  party  who  made  the  declaration  (t). 


(n)  1  Esp.C.85.  Bucklandv,  Tankard, 
6  T.  R.  670  ;  B.  N.  P.  288.  But  qu.,  for 
if  the  plaintiff  recovered  he  would  still  be 
but  a  tmfltee  for  the  witness.  And  see 
Birt  V.  KershaWf  2  East,  458 ;  and  see 
Jordaine  v.  Laxhbroohey  7  T  R.  601.  An 
indorsee  is  competent  to  prove  property  in 
a  bill  to  be  in  either  of  two  persons. 
Winloto  Y,  Daniel,  1  T.  R,298. 

(o)  Bassett  ▼.  Dodgin,  0  Bing.  658. 

(p)  3  Esp.  C.  62. 

Iq)  Ridley  ▼  Taylor,  13  East,  176. 

(r)  See  Vol.  I.  p.  127,  and  the  cases  of 
Burgeit  ▼.  CuthUl,  6  C.  &:  P.  282.  1  Mo. 
&  R.  315,  8.  C.  Faith  v.  M'Intyre,  7 
C,  &  P.  44. 

(«)  A  declaration  by  a  holder,  under 
whose  indorsement  the  plaintiff  claims, 
that  after  the  bill  was  due  the  amount  was 
settled  between  himself  and  the  acceptor, 
Is  not  evidence  for  the  latter,  for  such 
holder  may  be  called.  Per  Ld.  Ellenbo- 
rongh,  Duehham  v.  WallU,  5  Esp,  C. 
251.  And  see Shato  v.  Broom, 4  D.  &  R. 
730;  and  Smith  v.  Be  Wruitz,  1  R.&  M. 
212.  In  Poeoek  v.  BUling,  2  Bingh.  269. 
it  was  held  that  declarations  made  by  a 
former  holder  of  a  bill  after  he  had  parted 
with  the  possession  were  not  receivable  in 
evidence.  It  is  observable  that  in  that  case 
no  circumstances  appear  which  would  have 
warranted  the  reception  of  the  evidence, 
had  the  declarations  been  made  during  the 
possession  of  the  bill.  In  Collenridge  v. 
Farquhanon,  1  Starkle's  C.  259,  where 
A,  indorsed  a  bill  to  0.  as  a  security  for  a 


running  account,  and  after  the  bill  became 
due  B.  indorsed  it  to  C,  it  was  held  that 
an  entry  or  declaration  by  ^.  as  to  the 
state  of  the  accounts  was  not  evidence  for 
A.,  unless  at  least  it  was  cotemporary 
with  the  indorsement  to  B.  Where  a  note^ 
which  was  alleged  to  have  been  substi- 
tuted for  a  bill  originally  given  for  money 
lost  at  play,  had  been  indorsed  by  the 
plaintiff,  held  that  declarations    by  the 
payee  at  the  time  when  he  agreed  to  take 
the  substituted  note,  as  to  the  considera- 
tion of  the  original  bill,  were  not  admis- 
sible against  the  plaintiff,  a  third  person, 
unless    the   indorsement  were  shown  to 
have  been  made  after  the  note  became  due. 
Beauchamp  v.  Parry,  1   B.  &  Ad.  89. 
In  an  action  against  the  maker  of  a  note, 
letters  of  the  indorser  are  not  admissible 
evidence  to*  impeach  the  indorsee's  title, 
though  the  indorsement  was  made  after  the 
note  was  payable.     Clipsam  v.  0*Brien, 
I  Esp.  C.  10.    In  the  case  of  Bank$  v. 
Coltcell,  cited  in  Brown  v.  Bavis,  3  T.  R. 
80,  BuIIer,  J.  is  stated  to  have  ruled,  that 
in  an  action  on  a  note  payable  on  demand, 
evidence  was  admissible  to  show  that  the 
note  had  been  indorsed  to  the  plaintiff  a 
year  and  a  half  afterwards,  and  to  impeach 
the  consideration  by  showing  that  it  had 
originally  been  given  for  smuggled  goods. 
But  see  the  observations  of  Bayley,  J.  on 
that  case  in  Barough  v.  Tr/tt^e,4  B.&C.d25. 
{t)  Per  Parke,  J.  mWoolmery  v.  Rowe, 
1  Ad.  k  Ell.  IIG.    See  the  observations  of 
Parke^  B.  in  that  case  on  the  former  case 
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Where  the  question  is  whether  a  note  was  originally  void  for  usury,  it  Declarar 
seems  that  letters  written  by  the  payee  to  the  maker,  proved  to  be  cotem-  J'^"*  ^^ 
poraneous  with  the  making  of  the  note,  are  admissible  to  prove  that  it  was     ^     "* 
illegal  in  its  creation  (u). 

in  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note  for 
100  /.,  with  interest,  payable  to  Amet  or  order  on  demand,  and  where  there 
was  evidence  of  value  given  by  the  plaintiiS^  to  Amet^  it  was  held  that 
declarations  made  by  Amet  whilst  he  held  the  note,  that  he  gave  no  value 
to  the  maker,  were  not  admissible  in  evidence  against  the  plaintiff,  without 
proof  that  when  the  plaintiff  took  the  note  he  gave  no  consideration ;  for  it 
was  held  that  the  note  could  not  be  considered  as  having  been  indorsed 
after  it  was  due,  and  that  there  was  evidence  of  value  given  by  the  plaintiff, 
and  consequently  that  the  plaintiff  could  not  be  considered  as  identified  in 
interest  with  Amet  (x). 

But  if  the  plaintiff's  right  or  interest  in  the  bill  or  note  be  identical  with 
that  of  the  prior  indorser ;  as,  where  the  plaintiff  either  gave  no  value  to 
such  indorser  or  took  it  after  it  was  due ;  it  seems  that  declarations  made  by 
such  prior  indorser,  whilst  he  was  in  possession  of  the  bill,  would  be  admis- 
sible in  evidence  against  the  plaintiff  (y).  It  seems,  however,  that  such 
declarations  made  €tfier  the  transfer  (z)  would  not  be  admissible  unless  the 
plaintiff  sued  merely  as  a  trustee  for  the  party  making  the  declaration,  the 
action  being  brought  for  his  benefit  and  with  his  privity  (a). 

IV.  A  promissory  note  is  prim^  facie  evidence  of  money  lent  by  the  payee    ^ff^.ct  ©f  a 
to  the  maker  (b),  or  of  a  balance  due  from  the  maker  to  the  payee  upon  an   bill  or  note 
account  stated  (c).     And  the  acceptance  of  a  bill  of  exchange  {payable  to  in  evidence. 
the  order  of  the  drawer  is  primd  facie  evidence  of  money  had  and  received 
by  the  acceptor  to  the  use  of  the  drawer  {d),    A  bill  is  also,  it  is  said,  evi- 


of  Borough  v.  White,  infra^  note  (y), 
and  the  observations  of  Bay  ley,  J.  in  the 
case  of  Barough  ▼.  White,  gupra,  tit. 
Admissiok.  Declarations  of  a  person 
who  held  a  negotiable  security  under  the 
same  circumstances  with  tlie  party  to  the 
action  have  been  considered  admissible 
against  such  party. 

(tt)  Kent  v. Loioen,lCB,mp.  177.  WaUh 
T.  Stochdale,  cor,  Abbott,  J.  sitt.  after  T.  T. 
1818. 

(x)  Barough  v.  White,  4  B.  &  C.  325. 

(y)  See  the  observations  of  Baylcy,  J.  in 
Barough  ▼.  White,  4  B.  &  C.  325.  And 
see  the  observations  of  Parke,  J.  in  Waul- 
mery  v.  Bowe,  1  Ad.  &  £11.  116.  In 
Barough  v.  White,  the  interest  of  the 
plaintiff  was  not  identical  with  the  interest 
of  the  payee.  The  declarations  of  a  person 
who  held  a  security  under  circamstances 
identical  with  those  under  which  the 
party  to  the  action  holds  it,  have  been 
considered  admissible  against  such  party ; 
but  the  title  of  a  person  holding  by  a  good 
title  is  not  to  be  cut  down  by  &e  acknow- 
ledgment of  a  former  holder  that  he  had 
no  title.  In  the  case  cited,  the  holder  had 
a  better  title  than  the  party  had  whose 
declarations  were  proposed  to  be  proved. 

(;)  Poeock  v.   BUling,    2    Bing.   2C0, 
tupra.    In  an  action  by  the  iudonee  of  a 


bill  of  exchange  against  tlie  acceptor,  the 
defendant  proved  that  the  plaintiff  held 
the  bill  as  indorsee  from  the  payee  for  a 
purpose  which  had  been  satisfied,  but  the 
Court  held  that  this  did  not  warrant  the 
reception  of  declarations  made  by  the 
payee  subsequent  to  the  indorsement,  to 
show  that  the  bill  had  been  accepted 
without  consideration.  K.  B.  Trin.  T. 
1824. 

(a)  Pocock  V.  Billing,  2  Bing.  209, 
supra,  note  (s).  And  see  Shaw  v.  Broom, 
4  D.  &  R.  730. 

(b)  Carter  v.  Palmer,  12  Mod.  880, 
per  Holt,  C.  J. ;  Burr.  1525.  Clarke  v. 
Martin,  Ld.  Raym.  758. 

(c)  Storey  v.  Atkins,  2  Str.  719;  B.  N. 
P.  136,  7.  Harrvt  v.  Huntbach,  1  Burr. 
373.  Pawlcy  v,  Brovm,  cor.  Abbott,  J. 
Devon  Lent  Ass.  1818. 

(d)  Thomson  v.  Morgan,  3  Camp.  101. 
Scholey  V.  Walsby,  Peake's  C.  24.  Where 
the  bill  is  payable  to  a  third  person,  the 
presumption  does  not  arise  without  proof 
of  consideration,  and  his  remedy  against 
the  acceptor  is  confined  to  the  bill.  Per 
Lawrence,  J.,  Cowley  v.  Dunlop,  7  T.  A. 
579.  And  it  is  evidence  under  the  ac- 
count stated.  Per  Abbott,  J.,  Bhodcs  v. 
Gent,  5  B.  &  A.  245. 
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BILLS   OF   EXCHAKGB. — MONEY   COUNTS. 


Effect  of  a 
bill  or  note 
ineyidence. 


When  evi- 
dence on 
money 
counts. 


dence  of  money  lent  by  the  payee  to  the  drawer  (e).  So  it  has  been  saidy 
that  either  a  bill  or  note  is  evidence  of  money  had  and  received  by  the  ac- 
ceptor or  maker  to  the  use  of  the  holder  (f). 

The  theory  of  a  bill  of  exchange  is,  that  a  bill  is  an  assignment  to  the 
payee  of  a  debt  due  from  the  acceptor  to  the  drawer,  and  the  acceptance 
imports  that  the  acceptor  is  a  debtor  to  the  drawer  to  the  amount  of  the 
bill ;  hence  it  has  been  said  that  the  effect  of  the  transaction  is  to  appro- 
priate, by  an  agreement  between  the  parties,  so  much  property  to  the 
account  of  the  holder  of  the  bill  (g).  It  is  also  said,  that  a  bill  or  note  is 
evidence  of  money  paid  by  the  holder  to  the  use  of  the  acceptor  or 
maker  (h).  This  doctrine  has,  however,  been  questioned  (t),  and  it  may  be 
doubted  whether  the  plaintiff,  if  he  resort  to  the  common  counts,  roust  not 


(e)  Bayley,  O.  B.  163,  citing  Gierke  v. 
Martin,  Ld.  Raym.  758 ;  12  Mod.  380 ; 
Burr.  1525.  Smith  v.  KentUai,  6  T.  R. 
123. 

(/)  Bayley  on  BUls,  287.  2  Phill.  Ev. 
39.  But  it  seems  from  later  authorities, 
that  this  position  must  be  restricted  to 
cases  where  the  bill  or  note  is  attempted 
to  be  enforced  against  an  immediate  party. 
See  below,  and  Sxon  v.  RutteU,  4  M.  &  8. 
607.  Waynam  v.  Bend,  1  Camp.  175. 
WelU  V.  Girling,  Gow.  22.  Thampwn 
V.  Morgan,  3  Camp.  101 .  Bales  v.  Dicker j 
M.  iL  M.  324.  But  this,  however,  is  too 
large  a  position.  A  promissory  note  is 
not  evidence  under  the  money  counts  in  an 
action  by  the  indorsee  against  the  maker 
of  a  note.  Bentley  v.  Northoiue,  1  M.  & 
M.  66.  A  party  to  a  bill  of  exchange  is 
not  liable  for  money  paid  to  his  use  by  a 
person  who  takes  up  the  bill  for  his  honour, 
unless  formal  protest  be  made  before  pay- 
ment Vandetoall  v.  Tyrrell,  1  M.  ic  M. 
87. 

(g)  Verey,  Lewis, 3  T.  R.  182,  where  it 
was  held  that  the  acceptance  of  a  bill  pay- 
able to  a  fictitious  payee  was  evidence  of 
valtie  received  by  the  acceptor  firom  the 
drawer,  to  support  an  action  by  the  holder 
for  money  paid,  or  money  had  and  re- 
ceived. But  note,  that  the  Court  were  of 
opinion  that  the  plaintiff  might  recover  on 
the  second  count,  as  on  a  bill  payable  to 
the  bearer.  The  giving  a  bill  is,  as  it  were, 
an  assignment  of  so  much  property,  which 
becomes  money  had  and  received  to  the  use 
of  the  holder;  per  Yates,  J.  in  Orant  v. 
Vaughan,  cited  3  T.  R.  182,  by  Lord  Ken- 
yon  in  giving  judgment.  In  Tatlock  v. 
Harris,  3  T.  R.  174,  where  an  indorsee 
recovered  against  the  acceptor  on  a  similar 
bill,  there  was  proof  of  value  received  by 
the  acceptor  from  an  indorser.  In  Dims- 
dale  V.  Lanchester,  4  Esp.  C.  201,  Lord 
Ellenborongh  said,  "  Where  a  person  puts 
his  name  to  a  promissory  note,  he  thereby 
acknowledges  that  he  has  money  in  his 
hands  of  the  payee  of  the  note,  and  under- 
takes to  pay  it  to  the  party  legally  entitled 
to  receive  it,  that  is,  to  the  person  who 
has  paid  for  it  a  good  consideration,  and 
tliereby  become  the  legal  holder  of  the 


note."  In  Orant  v.  Vaughan,  Borr.  1516, 
it  was  held  by  Ld.  Mansfield  and  the  other 
Judges,  to  be  clear  beyond  dispute  that  the 
bonAfide  bearer  might  recover  against  the 
maker  as  for  money  had  and  received  to 
his  nse.  But  see  Williams  v.  JBverett, 
14  East,  582 ;  Johnson  v.  Collings,  1  East, 
98,  and  Waynam  v.  Bend,  1  Camp.  175 ; 
where,  in  an  action  by  the  indorsee  against 
the  maker  of  a  promissory  note  for  value 
received,  and  payable  to  the  bearer.  Lord 
Ellenborongh  was  of  opinion  that  the  note 
was  not  evidence  under  the  money  counts, 
without  proof  of  value  received  by  the 
defendant  to  the  use  of  plaintiff;  but  the 
cause  was  not  decided  on  tliis  ground. 
See  also  Hard's  Case,  1  8alk.23;  Hodges 
V.  Steioard,  1  Salk.  125;  and  below, 
note  (i). 

(h)  Bayley,  O.  B.  163.  Vere  v.  Lewis, 
3  T  R.  182.  Tatloek  v.  Harris,^  T.  R. 
174. 

(0  See  Gibson  v.  Minett,  1  H.  B.  569, 
where  it  was  held  that  a  bovAfid/e  indorsee 
for  value  might  recover  against  the  accep- 
tor of  a  bill  of  exchange  made  payable  to 
a  fictitious  payee,  as  upon  a  bill  payable  to 
the  bearer.  In  that  case  L.  C.  B.  Eyre, 
who  gave  his  opinion  in  a  very  elaborate 
judgment  against  the  decision  of  the  Court 
of  K.  B.  in  favour  of  the  plaintiff,  seems  to 
have  admitted  that  the  acceptance  of  a 
bill  would  be  evidence  of  a  duty  as  for 
money  lent,  or  money  had  and  received, 
upon  those  counts,  but  considered  those 
counts  to  be  out  of  the  question,  the  finding 
by  the  special  verdict  being  insufficient  to 
raise  the  question  upon  these  points.  He 
said,  "  It  has  been  expressly  determined 
that  a  general  mdehitatu*  oMumpifft/will 
not  lie  upon  a  bill  of  exchange,  but  the 
indi^nJtatus  assumpsit  must  be  for  some 
duty,  such  as  money  lent,  ice,,  and  the  bill 
is  offered  as  evidence  of  that  duty."  He 
adds, ''The  presumptions  of  evidence  which 
the  writing  affords  have  no  application  to 
the  assumpsit  for  money  paid  by  the  payee 
or  holder  of  the  bill  to  the  use  of  the  ac- 
ceptor; it  must  be  a  very  special  case 
which  will  support  such  an  assumpsit,'^ 
See  also  Waynam  v.  Bend,  1  Camp. 
175 ;  supra,  note  (g)*    At  common  law,  if 
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prove  that  the  defendant  has  in  fact  received  the  amount  of  the  bilL    At  all    Effect  of  In 
events,  whenever  there  is  a  doubt  whether  the  plaintiff  can  recover  on  the   ^^l^lence. 
special  counts,  it  is  desirable  to  be  prepared  with  evidence  (according  to 
the  fact)  to  show  that  the;defendant  has  received  money  for  the  purpose  of 
the  biU. 

An  action  of  indebUatus  auumpnt  will  not  lie  upon  the  acceptance  of  a  bill 
of  exchange  (A) ;  for  an  acceptance  is  but  a  collateral  engagement,  it  must 
be  used  as  evidence  of  some  duty ;  as  money  lent,  or  money  had  and  re- 
ceived, for  which  an  indebitatus  astumpait  will  lie  (I),  And  in  such  case,  it  is 
but  evidence,  and  consequently  the  presumption  which  the  writing  affords 
may  be  encountered,  and  contradicted  by  other  evidence,  and  the  jury 
are  to  draw  the  conclusion  of  fact,  that  so  much  money  was  lent,  or  so  much 
money  was  had  and  received,  from  all  the  evidence  in  the  case  (m). 

In  the  case  of  M^hitweU  v.  Bennett{n\  where  the  plaintiff,  an  indorsee.    Resort  to 
could  not  recover  on  the  special  counts  by  reason  of  variance,  and  it  was   ^®  ^^™~ 
proved  that  when  the.  defendant  accepted  the  bill  (for  90/.),  he  stated  that  counts, 
although  the  drawer  had  not  remitted  the  amount,  he  expected  that  he 
would  do  so,  and  that  as  he  had  a  bill  of  his  for  80/.,  which  would  be  paid, 
he  would  take  all  risks  upon  himself,  the  Court  held,  that  if  the  bill  had 
been  paid,  the  count  for  money  had  and  received  would  have  been  main-' 
tainable,  on  the  groimd  of  the  specific  appropriation  of  the  particular  sum  to 
the  payment  of  the  plaintiff's  demand ;  but  that  as  the  action  was  on  the 
bill  for  30  /.,  it  was  a  surprise  on  the  defendant  to  call  for  proof  of  the 
non-payment  of  the  other  bill,  and  therefore  that  payment  ought  not  to  be 
presumed. 

But  the  acknowledgment  by  the  defendant  of  his  acceptance  of  a  bill  of 
exchange  is  evidence  on  the  account  stated  (o). 

a  promissory  note  was  made  payable  to  (I)  Per  Eyre,  L.  C.  B.,  1  H.  B.  G02» 

J,  JS,  or  bearer,  the  bearer  could  not  bring  mpraj  note  (i). 

an  action  on  the  note  in  his  own  name,  bnt  (m)  Ibid, 

was  obliged  to  sne  in  the  name  of  the  prin-  (n)  S  B  &  P.  550. 

cipaL    See  NicoUm  v.  Sedgwick,  3  Salk.  (o)  Leaper  v.  Tatttnif  16  East,  420 ;  and 

67  ;  1  Ld.  Raym.  180;  a  difficult  which  per  Bayley,  J.,  an  acknowledgment  of  his 

could  not  have  arisen,  if  he  coald  have  acceptance,  and  that  be  has  not  paid  it, 

maintained  the  action  for  money  had  and  creates  a  debt.    And  it  was  held  to  be  snf- 

received.  flcient  to  take  the  case  out  of  the  Statute 

In  the  case  of  Were  ▼.  TtJ^lcTf  cor.  Ld.  of  Limitations,  although  the  defendant  at 

EUenborough,  C  J.  (cited  1  Camp.  130),  the  time  said  that  he  liad  been  liable,  but 

where  the  bill  was  made  payable  to  a  flcti-  was  not  then  liable  because  it  was  out  of 

tious  payee,  and  declared  on  as  payable  to  date.   In  an  action  by  the  indorsee  against 

the  bearer,  Ld.  EUenborongh  said  that  the  the  acceptor,  the  declaration  containing 

cases  on  the  subject  had  been  much  doubted;  also  the  money  counts,  the  stamp  turned 

and  the  plaintiffs  fidling  to  show  that  the  out  to  be  insufficient,  and  the  bill  could  not 

value  of  the  bill  had  been  received  by  the  be  read ;  but  two  letters  wore  produced 

defendant,  were  nonsuited.     And  in  the  from  the  defendant,  the  first  addressed 

subsequent  case  of  Bennett  v.  FameU,  1  ^  To  the  gentleman  that  calls  with  the 

Camp.  ISO,  where  the  payee  was  also  aflc-  bill,"  expressing  his  regret  at  not  being 

titous  person,  Ld.  EUenborough  said,  that  able  to  take  up  the  bill  for  £.100,  and  * 

he  would  admit  evidence  of  value  having  desiring  the  holder  to  allow  him  to  renew 

been  received  by  the  defendant ;  and  that  it  for  a  month ;  and  the  second  being  an 

if  the  plaintiff's  money  had  found  its  way  answer  to  an  application  by  the  attorney,, 

into  the  defendant's  hands,  he  should  not  requiring  payment  of  the  bill  in  favour  of 

be  allowed  to  retain  it,  for  then  he  had  Mr.  T.  for  £.100,  bat  not  stating  in  whose 

money  in  liis  hands  belonging  to  another  behalf  the  application  was  made,  in  which 

person,  which  might  be  recove^  from  him  the  defendant  stated  that  it  was  impossible 

as  money  had  and  received.    The  plaintiff  he  could  take  up  the  bill,  but  that  if  T. 

fidling  to  prove  this,  was  nonsuited.  would  draw  at  one  month  he  should  then 

(A)  HardCe  Caae,  1  Salk.  23 ;  and  per  be  prepared,  there  being  notliing  in  the  let* 

C.  B.  Eyre,  Gibton  v,  Afineff,  in  error,  teraclmowledglng  a  liability  to  the  plaintiff^ 

1  H.  B.  602.  nor  admitting  him  to  be  the  holder,  it  was 

s4 
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An  indonement  of  a  bill  or  note  is  evidence  of  money  lent  by  the  indorsee 
to  the  indorser  (p). 

It  has  also  beens  aid  that  a  bill  is  pritnd  facie  evidence  of  money  had  and 
received  by  the  drawer  to  the  use  of  the  holder,  or  of  money  paid  by  such 
holder  to  the  use  of  the  drawer  (5^).  This,  however,  appears  to  be  very  ques- 
tionable (r).    And  the  contrary  has  since  been  ruled  (#)• 

A  receipt  upon  a  bill  is  primd  facie .  evidence  of  payment  by  the  ac- 
ceptor if). 

If  the  plaintiff  fail  to  prove  the  bill  by  reason  of  variance,  or  where  the 
bill  is  void  for  want  of  a  proper  stamp,  he  may  resort  to  the  common  ^counts 
if  they  be  applicable  (u),  and  there  be  a  privity  of  contract  between  the 
parties,  and  may  give  evidence  of  the  original  consideration  on  which  the 
note  was  given  (:r) 

In  an  action  by  the  indorsee  of  a  bill  against  one  who  has  received  money 
from  the  acceptor  for  the  purpose  of  taking  up  the  bill,  any  defence  may 
be  set  up  of  which  the  acceptor  could  have  availed  himself  (y). 

An  accommodation  acceptor,  who  defends  for  the  drawer,  may  recover 
costs  as  money  paid  to  the  use  of  the  drawer,  without  an  undertaking  in 
writing  (z). 

Whete  an  acceptor  of  a  bill,  finding  that  he  cannot  discharge  it,  pays  part 
to  the  drawer  to  take  it  up,  the  money  is  had  and  received  to  the  use  of  the 
holder  (a). 

Proof  of  the  delivery  and  payment  of  a  cheque  is  not  primd  facie  evidence 
of  a  debt,  or  of  a  set-off,  unless  it  be  shown  under  what  circumstances  it  was 
given  (b), 

Operntion         ^^  general  a  bill  of  exchange  or  note  is  no  satisfaction  of  any  debt  or 
of,  in  pay^    demand  for  which  it  is  given,  but  is  only  primd  fade  evidence  of  payment, 
meat,  &c.     ^iijch  renders  it  necessary  that  the  party  who  receives  it  should  account  for 
it  before  he  vrill  be  entitled  to  recover  the  consideration  (c). 


held  that  plaintiff  was  bound  to  show,  by 
proof  of  the  indorsement  on  the  bill,  that 
he  was  entitled  to  it,  and  that  no  proof  of 
the  mdoraement,  without  proof  also  of  the 
contents  of  the  bill  to  identify  with  it  the 
defendant's  letter,  wonld  be  sufficient ;  the 
contents  of  the  bill  were  a  necessary  part 
of  the  plaintiff's  title,  and  could  not  be 
looked  at  by  the  jury  to  ascertain  that 
fact.  Jardine  v.  Paynes  1  B.  &  Ad.  668, 
overruling  Bishop  v.  Chambre,  1  Dans 
k  Lloyd,  83.  On  a  declaration  hy  the 
payee  against  the  acceptor,  containing 
counts  on  the  bill  and  tlie  money  counts, 
the  defendant  having  paid  the  balance  due 
on  the  bill  into  court  on  the  latter  counts, 
held  that  there  being  but  that  one  matter 
in  dispute,  the  demand  in  respect  of  the 
bill  was  discharged  by  such  payment ;  but 
semble,  if  the  only  evidence  in  the  case  had 
been  the  acceptance  of  the  bill,  the  plaintiff 
being  the  payee,  and  the  bill  drawn  by 
another,  he  could  not  have  recovered  on 
the  account  stated.  Barly  v.  Batoman, 
1  B.  &  A.  889. 

(p)  Bayley,  O.  B.  164,  cites  Keuebower 
V.  Sbnt,  MS.  C. 

(7)  See  the  authorities  cited  Bayley  on 
Bills,  168. 


(r)  Fu2tf  nipra,  p.  202,  note  ({). 
(»)  Bales  V.  Bicker,  1  M.  &  M.  324. 
(0  Peake's  C.  26.    Peake's  L.  E.  221. 

(tt)  Alves  V.  Hodgson,  7  T.  R.  241 
Tyte  V.  Janes,  1  East,  58 ;  1  £sp.  C. 
245 ;  4  T.  R.  320.  But  he  cannot,  where 
the  bill  is  made  payable  to  a  fictitious 
payee,  and  declared  on  as  payable  to  the 
bearer  (1  H.  B.  313.  569).  Neither  can  he 
where  he  proves  a  mere  promise  to  pay, 
without  producing  the  bill,  or  proving  its 
destruction.  Dangetfield v.  WUby,  4  £sp. 
C.  158. 

(a-)  Farr  v.  Price,  1  East,  55.  Broum 
V.  Watts,  1  Taunt.  853.  WUson  v.  Ken- 
nedy, 1  Esp.  C.  245.  Manby  v.  Peel,  5 
Esp.  121.  Wade  v.  Beasley,  4  Esp. 
C.  7. 

(y)  1  Camp.  372 ;  Cro.  J.  687 ;  2  BoU. 
R.440. 
<z)  1  Esp.  C.  162. 
(a)  Baker  v.  Birch,  3  Camp.  107. 

(ft)  AubeH  V.  Walsh,  3  Taunt  277 ; 
4  Taunt.  293. 

(c)  Bayley  on  Bills,  265;  KearsUike  v. 
ilfor^ft,  5  T.  R.  513.  A  bill  of  exchange, 
unless  there  be  an  agreement  that  it  should 
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If  a  draft  or  bill  giTen  in  payment  he  dishonoured,  the  party  receiving  it  Effect  of  ia 
may  consider  it  as  a  nullity  {d),  payment. 

Formerly,  where  a  bill  was  paid  in  discharge  of  a  debt,  but  thera  was  no 
contract  that  the  taking  the  bill  should  be  a  discharge  of  the  debt,  it  was 
held  to  be  no  payment,  unless  the  creditor  received  the  money  (e),  although 
the  creditor  had  neglected  to  present  the  bill  for  payment,  or  to  give  notice 
of  the  dishonour.  But  by  the  stat.  4  &  5  Ann.  c.  9,  s.  7,  the  acceptance  of 
such  a  bill  in  satisfaction  of  a  debt  shall  be  deemed  payment  to  the  creditor 
if  he  do  not  take  his  due  course  to  obtain  payment  of  it  (y*). 

Where  a  bill  has  been  delivered  in  payment,  the  party  receiving  it  cannot 
resort  to  the  original  consideration,  without  either  producing  the  bill,  or 
showing  that  the  defendant  can  no  longer  be  liable  upon  it.  It  is  not  suffi- 
cient to  show  that  the  bill  or  note  is  lost  (g),  without  proof  that  under  the 
circumstances  the  defendant  cannot  be  legally  called  on  to  pay  (A). 

The  statute  does  not  require  notice  to  any  stranger  to  the  bill,  but  only 
to  parties.  If  one  deliver  a  bill  to  another  without  indorsing  his  name 
upon  it,  he  does  not  subject  himself  to  any  obligation  by  the  law  of  mer- 
chant an  thehUl;  neither,  on  the  other  hand,  is  he  entitled  to  the  same  advan- 
tages (i).  If  in  such  case  the  party  who  takes  the  bill  take  it  as  an  absolute 
discharge,  agreeing  to  run  all  risks  in  the  absence  of  fraud,  the  delivery 


be  so,  is  no  satisfaction  of  a  debt ;  bat  it  is 
otherwise  of  a  bill  accepted  by  the  debtor, 
and  negotiable  per  Lord  Mansfield ;  in 
Jiiekardson  v.  Riekman^  cited  6  T.  R. 
518 ;  and  see  10  Mod.  37.  But  the  creditor 
cannot  resort  to  the  original  consideration 
where  a  bill  has  been  so  accepted  without 
showing  that  it  has  not  been  negotiated. 
Kearslake  v.  Morgan,  5  T.  R.  513.  If 
the  purchaser  of  goods  pay  by  a  bill,  which 
the  vendor  indorses,  a  judgment  obtained 
by  the  indorser  does  not  operate  as  8ati»- 
Ihetion.  See  tit.  Pa  ym  bnt,  and  Tarleton 
V.  AUhusen,  2  Ad.  &  EIL  32.  Where  the 
creditor  received  an  acceptance  of  the 
debtor  as  payment,  held  that  proof  of  its 
having  t>een  lost  was  not  sufiiclent  to  ren- 
der the  latter  liable  to  the  debt,  without 
going  further,  and  showing  it  to  be  de- 
stroyed, although  an  indemnity  was  ofibred. 
Woodford  v.  Whitele^,  1  M.  &  M.  517. 
The  vendor  of  goods  is  paid  by  a  bill  drawn 
by  the  vendee  on  a  thii^  person,  and  after 
acceptance  alters  the  bill  as  to  the  time  of 
payment ;  by  doing  so  he  makes  the  bill 
operate  in  satisfaction  of  the  debt,  and  can- 
not afterwards  recover  for  the  goods  sold. 
Alderson  v.  LangdaiejS  B.  ic  A.  000. 

(d)  Pucfford  V.  Maxwell,  6  T.  R.  52 ; 
where  a  draft  had  been  given  when  the 
defendant  was  arrested,  it  was  held  that  he 
might  be  again  arrested  on  the  same  affi- 
davit, the  draft  having  been  dishonoured. 
And  see  Brown  v.  Kemley,  2  B.  &  P.  518. 
Where  the  dishonoured  blU  has  been  given 
in  payment  for  goods,  the  payee  may  main- 
tain an  action  for  gobds  sold  and  delivered, 
although  the  time  of  credit  has  not  expired, 
and  alSiough  he  has  not  returned  the  bill. 
Hiekling  v.  Hardy,  7  Taunt.  312.  Mtuten 
V.  Price,  4  East,  147. 


(e)  Clark  v.  MundaU,  1  Salk.  124. 

(f)  And  therefore  the  general  rule  seems 
to  be,  that  in  all  cases  where  a  bill  to  which 
the  debtor  is  a  party  is  given  in  discliarge  of 
a  debt,  notice  of  dishonour  must  be  given 
to  every  party  sued  on  such  bill,  who  on 
keeping  the  bill  would  be  entitled  to  a 
remedy  over  against  any  other  party.  See 
Cory  V.  Seott,  3  B.  &  A.  619.  A  bill  was 
drawn  for  the  accommodation  of  an  in- 
dorsee, and  neither  the  indorsee  nor  the 
drawer  had  effiacts  in  the  hands  of  the  ac- 
ceptor; it  was  held  that  in  an  action  by 
a  subsequent  indorsee  against  the  drawer, 
proof  of  notice  was  necessary;  for  the 
drawer  might,  on  notice,  have  resorted  to 
the  indorsee.  8ee  Brown  v.  Mqffey,  16 
Bast,  216. 

(g)  See  Dangerfield  v.  Wilhy,  4  Esp. 
C.  159.  Powell  V.  Boaeh,  6  Bsp.  C.  76. 
Williamson  v.  Clementt,  1  Taunt.  523. 
Poole  V.  Smith,  Holt's  C.  144.  Champion 
V.  Terry,  3  B.&  B.  295.  So  where  half  the 
note  was  lost.  Mayor  v.  Johneon,  3  Camp. 
324.  Seeue,  semble,  where  the  bill  is  still 
within  the  plaintiff's  control,  though  it  has 
not  been  delivered  up.  Hadwen  v.  Men- 
dieabal,  2  C.  &  P.  20. 

{h)  As  by  proof  that  the  plaintiff,  the 
payee  of  the  bill  accepted  by  the  defendant 
for  goods  sold  to  him  by  the  plaintiff,  lost 
the  bill  previous  to  indorsement.  Bolt  v. 
Wateon,  4  Bing.  273. 

(t)  P.  C.  Van  Wart  v.  Woolly,  3  A.  & 
C.  430.  ^.,  to  whom  B.  was  indebted  for 
goods  sold,  drew  a  bill  on  C,  who  was  B.'s 
debtor,  with  B.*s  consent,  for  the  amount, 
which  bill  C.  accepted,  but  afterwards 
dishonoured ;  it  was  held  tliat  B.  was  not 
entitled  to  notice  of  the  dishonour.  Sioin-' 
yard  v.  Bowee,  5  M  &  S.  62. 
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Effect  of  in  operates  as  an  absolute  discharge  (A).  But  it  is  not  to  be  inferred,  from  the 
paymeiit      mere  fact  of  delivering  a  bill,  that  it  is  received  in  absolute  discharge. 

If  a  bill  or  note  be  delivered  in  payment  of  an  antecedent  debt,  without 
indorsement  by  the  debtor,  and  the  creditor  be  guilty  of  laches  in  procuring 
payment  or  giving  notice  of  dishonour  to  the  debtor,  the  latter,  it  seems, 
will  be  discharged  by  such  laches,  if  he  may  have  been  prejudiced  by  it. 
For  if  the  creditor  mean  to  repudiate  the  payment,  he  ought  to  apprise  the 
debtor  of  his  intention,  and  of  the  circumstances,  as  soon  as  he  can  with 
conyenience  (Z). 

If  a  party  agree  to  take  the  notes  of  a  third  person,  payable  to  the  bearer 
as  money,  absolutely  and  without  condition,  and  they  are  what  they  pur- 
port to  be,  they  operate  as  a  satisfaction  of  the  debt,  though  the  maker  be 
insolvent ;  it  would  be  otherwise  if  the  notes  were  not  what  they  purported 
to  be,  but  were  forged.  If  they  be  taken  not  absolutely  and  uncondition- 
ally, but  merely  as  negotiable  instruments  in  the  ordinary  course,  they  are 
taken  subject  to  a  condition  that  the  holder  will  use  due  means  to  obtain 
payment,  and  then  they  ought  to  be  presented  for  payment  within  a  reason- 
able time.  There  is  no  guarantee  in  such  case,  on  the  part  of  him  who 
passes  such  a  note,  that  the  maker  is  solvent  at  the  time  (m). 

A  distinction  has  been  taken  between  the  payment  of  a  bill  or  note  in 
discharge  of  an  antecedent  debt,  and  a  delivery  at  the  time  of  sale.  But  it 
is  obvious  that  the  same  principle  must  govern  both  cases;  each  must  depend 
on  the  intention  of  the  parties.    If  the  facts  show  that  at  the  time  of  the 


(A)  Sieinpard  v.  Bowet^  6  M.  &  3. 62. 

\l)  Camidge  v.  Allenby,  6  B.  &  C.  378. 
Van  Wart  ▼.  Woolley,  3  B.  &  C.  430,  and 
irtfra  note  (m).  Waud  v.  Bvatis,  2  Lord 
Kenyon,  028;  2  Salk.  442;  6  Mad.  66. 
Otoetuon  v.  Jlfor«e,  7  T.  R.  64 ;  Str.  415, 
416.  606.  550;  6  T.  B.  52;  8  T.  R.  451 ; 
2  B.&  P.  518.  So  in  the  case  of  a  sua- 
lantee,  in  respect  of  goods  to  be  paid  for 
by  a  bill,  although  the  guarantee  be  not  a 
party  to  the  bill,  and  therefore,  although 
notice  of  tlie  dishonour  be  not  essential  to 
his  liability,  according  to  the  ordinary  rule, 
yet  he  will  be  discharged  by  the  oinission 
of  the  creditor  to  take  the  necessary  steps 
to  obtain  payment  on  the  security.  As  in 
Phillips  V.  Astlingf  2  Taunt.  206.  There 
the  drawer  (the  principal)  and  the  acceptor 
remained  solvent  for  many  months  after 
the  bill  was  dishonoured,  and  it  was  not 
until  they  had  become  bankrupts  that  pay- 
ment was  demanded  of  the  defendant,  the 
guarantee.  It  is  otherwise  where  the  de- 
fendant has  sustained  no  detriment  by  the 
want  of  presentment  or  notice,  as  in  War^ 
rington  v.  Furbor,  8  East,  242,  where  a 
commission  of  bankrupt  had  issued  against 
the  acceptor  (the  principal)  before  the  bill 
became  due,  and  Holbrovo  v.  WUkint, 
1  B.  &  C.  10,  where  the  acceptors  were 
known  to  be  insolvent  before  the  bill  be- 
came due,  and  the  bill,  if  presented,  would 
not  have  been  paid. 

(m)  Camidge  v.  Allenby,  6  B.  &  C.  373. 
And  therefore,  where  A,  paid  notes  of  the 
Huddersfield  Bank  to  B,,  at  York,  at  three 
in  the  afternoon  of  the  10th,  in  payment 


for  goods,  the  bank  having  stopped  pay- 
ment at  eleven  o'clock  in  the  forenoon  of 
the  same  day,  but  neither  of  the  parties 
knew  of  the  stoppage  or  of  the  insolvency, 
and  B,  neither  circulated  the  notes,  nor 
presented  them,  but  afterwards  required 
A,  to  take  them  back,  and  pay  hhn  the 
amount;  it  was  held  that  the  debt  was 
satisfied.  See  also  Moore  v.  Warren^  Str. 
415;  Holme  v.  Barry,  lb.,  wliere  it  was 
laid  down  that  if  a  party  taking  a  banker's 
note  is  guilty  of  laches,  he  gives  new  credit 
to  the  banker,  and  the  party  who  paid  it  is 
discharged.  Where  the  plaintiff's  servant 
received  banker's  notes  in  payment  for 
cattle  at  a  fair,  fourteen  miles  distant  from 
home,  on  Friday  afternoon,  and  his  master 
not  being  at  home  on  his  return,  did  not 
settle  his  accounts  till  Saturday  evening, 
the  bankers  having  stopped  in  the  middle 
of  the  day ;  it  was  held  that  the  master 
was  not  guilty  of  laches  in  not  presenting 
the  bills  on  the  Saturday.  James  v.  Holr 
ditch,  8  D.  &  R.  40.  In  Otoenson  v.  Morse, 

7  T.  R.  64,  A,  agi^ed  to  buy  articles  of 
plate  from  B.,  who  was  to  get  ^.'s  arms 
engraved  on  it,  and  the  plate  was  delivered 
to  an  engraver  for  that  purpose.  A.  gave 
in  payment  for  the  goods  the  notes  of  a 
banker  who  had  then  stopped  payment,  and 
in  an  action  of  trover  by  A,  for  the  plate, 
it  was  held  that  B,  might  stop  tibe  goods 
in  transitu,  there  being  no  ddivery  or 
payment.    See  also  Taplejf  v.  Martens, 

8  T.  a  458 ;  Dangeifidd  v.  WUby,A'Bg^ 
C.150. 
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mutual  delivery  of  a  bill  or  note  for  a  chattel,  the  parties  intended  an  abso-  Effect  of  in 
lute  exchange,  each  taking  the  thing  delivered  with  all  faults,  the  delivery  payment, 
of  the  bill  in  the  absence  of  fraud  must  operate  as  a  discharge ;  but  if  the 
bargain  was  not  for  the  delivery  of  the  bill  specifically,  but  for  a  money 
price,  and  the  bill  was  merely  taken  in  payment  of  that  price,  there  seems 
to  be  no  distinction  in  principle  between  a  delivery  contemporaneous  with 
the  sale,  and  one  made  at  a  subsequent  time  (n). 

Where  an  acceptor,  in  order  to  pay  his  acceptance,  drew  another  bill 
which  was  dishonoured  by  the  drawee,  but  no  notice  was  g^ven,  it  was  held 
that  the  acceptor  was  entirely  discharged  (o). 

If  A,  and  B,  exchange  bills  absolutely,  the  property  is  changed,  and  does 
not  revest  in  either,  although  the  bill  which  he  has  received  is  disho- 
noured (/i);  otherwise,  when  the  exchange  is  conditional {q).  But  it  seems, 
that  if  B,  knew  that  his  own  bill  was  worthless,  the  whole  transaction 
would  be  vitiated  by  the  fraud,  and  the  property  in  AJ%  bill  would  not  be 
altered. 

Bank-notes  cannot  be  followed  by  the  legal  owners  into  the  hands  of  bond 
fide  holders  who  took  them  in  payment,  without  notice  (r). 

The  giving  a  bill  in  payment  excludes  all  objections  to  previous  accounts  («). 

For  the  evidence  upon  an  indictment  for  forgery,  see  tit.  Forgery. 

BILL  OF  EXCEPTIONS.  See  Vol.  I. 

BILL  OF  LADING. 

A  BILL  of  lading  is  the  written  evidence  of  a  contract  for  the  carriage  and  Effect  of. 
delivery  of  goods  sent  by  sea  for  a  certain  freight  {t).    Such  instruments 
are  negotiable  by  the  custom  of  merchants  (u),  and  are  transferred  by  the 
shipper's  indorsement  (a:) ;  and  there  is  no  distinction  between  a   bill  of 
lading  indorsed  in  blank  and  an  indorsement  to  a  particular  person  (y). 

The  indorsement  and  delivery  of  a  bill  of  lading  is  primA  facie  an  imme- 
diate transfer  of  the  legal  interest  in  the  cargo  (z).  And  a  bill  of  lading 
signed  by  a  deceased  master  of  a  vessel  for  the  delivery  of  goods  to  a  con- 
signee, is  evidence  of  property  in  the  consignee  to  show  an  insurable  interest 
in  the  goods  (a). 

The  bill  of  lading  as  between  the  original  parties  is  merely  a  receipt,  but 
not  conclusive  as  to  the  quantity  of  the  goods  shipped,  and  may  be  opened 
by  evidence  of  the  real  facts  (&). 

An  assignment  of  the  bill  of  lading  to  a  third  person  for  a  valuable  con- 
sideration devests  the  consigner's  right  of  stoppage  in  transitu  (c,) 


(n)  See  6  B.  &  C.  361,  and  Mr.  Loog's 

excellent  Work  on  Sales,  286. 

(o)  Bridget  v.  Berry,  3  Taunt.  130. 
See  also  Bevan  v.  HiUj  2  Gamp.  381. 

(p)  Homblower  t. Proud,  2 B. &  A.327. 
And  see  Cowley  v.  Dunlop,  7  T.  R.  565. 
{q)  Ibid. 

(r)  Lowndes  Y.Anderton,  13  East,  130. 
Solomons  v.  Bank  qfJSnglandy  Ibid.  135. 

(#)  Knose  v.  Walley,  1  Esp.  C.  158;  0 
3Iod.  23. 

(0  Per    Ld.   Loughborough,  1   H.  B. 
C5d. 


(u)  5  T.  R.  683,    Lickbarrow  v.  Mason. 

(x)  Lickbarrow  v.  Mason,  2  T.  R.  63. 
HaUle  V.  Smith,  1  B.  &  P.  564. 
(y)  2  T.  R.  63. 

(z)  1  T.  R.  215, 216.  Hibhert  ▼.  Carter, 
T.  R.  745. 

(a)  Haddow  v.  Parry,  3  Taunt.  305. 

lb)  Bates  v.  Todd,  2  M.  &  M.  106. 

(e)  Lickbarrow  v.  Mason,  2  T.  R.  63. 
5  T.  R.  3G7.  683.  Secus,  where  a  bill  of 
lading  is  assigned  by  the  vendee  to  his 
factor,  although  he  has  drawn  upon  him  to 
the  amount  of  the  consignmeut,  it  being 
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Proof. 


Breaches. 


BOND. 

The  proof  in  an  action  on  a  bond  depends  entirely  upon  the  issue  taken 
upon  the  plea  of  non  est  factum,  payment,  performance  of  conditions,  &c. 

By  the  rules  of  Hil.  Term,  4  Will.  4,  in  an  action  of  debt  on  specialty, 
the  plea  of  non  est  factum  shall  operate  as  a  denial  of  the  execution  of  the 
deed  in  point  of  fact  only,  and  all  other  defences  shall  be  specially  pleaded, 
including  matters  which  make  the  deed  absolutely  void^  as  well  as  those 
which  make  it  voidable. 

Upon  the  plea  of  non  est  factum  the  plaintiff  must  prove  the  execution  of 
the  bond  in  the  usual  way  {<!)• 

Illegality  or  fraud  cannot  be  proved  under  this  plea  (e). 

Where  the  bond  contains  a  condition  for  the  performance  of  covenants  and 
agreements,  breaches  must  be  assigned  (/)  under  the  stat.  8  & 9  Will.  3,  c.  II, 
B.  8,  in  the  declaration,  or  suggested  on  the  roll,  in  all  cases,  except  of 
money-bonds  and  bail-bonds  {g),  and,  as  it  seems,  bonds  entered  into  by  a 


clear  that  it  was  not  intended  that  the  goods 
in  question  should  be  appropriated  to  the 
payment  of  the  particular  bills,  and  the 
goods  not  haTipg  reached  the  factor's 
hands,  and  no  specific  pledge  having  been 
made.  Patten  v.  Thompson,  5  M.  &  S. 
350.  SeeKinlochy.  Craig,  S  T.  R.  U9. 
783. 

((£)  Infra,  tit.  Deeu.  It  is  no  defence 
on  thto  plea  that  the  defendant  was  mis- 
led as  to  the  legal  effect  of  the  bond. 
Edwardg  v.  Brown,  1  Cr.  &  J.  307. 
The  obligatory  part  of  a  bond  purported 
that  the  obligor  was  to  become  bound  for 

,  omitting  to  insert  the  word  pounds, 

but  from  the  recitals  in  the  condition  it 
appeared  to  be  the  intent  that  he  should 
enter  into  a  bond  for  securing  various 
sums  of  money  composed  of  pounds  ster- 
ling; the  court  read  the  bond  as  if  the 
word  pounds  were  inserted  in  it.  Coles 
V.  Hume,  8  B.  &  C.  568.  Debt  on  bond 
described  in  the  declaration  as  conditioned 
for  payment  by  three  persons;  the  bond 
produced  was  a  bond  for  payment  by  two 
of  those  named,  and  by  a  third  person  not 
named;  held  to  be  a  fatal  vflurianoe,  al- 
though the  bond  was  joint  and  several. 
Adams  v.  Bateson,  6  Bing.  110,  and  3  M. 
&P.3d9. 

{e)  A  party  cannot,  even  after  notice, 
give  in  evidence  that  it  had  been  executed 
in  consideration  of  foregoing  a  prosecution 
against  R,  for  embezzling  monies  of  his 
employers  which  had  been  concealed  from 
the  defendant  when  he  executed  the  bond ; 
the  fact  must  be  pleaded  specially.  Har^ 
mer  v.  Bowe,  6  M.  &  8. 146.  In  debt  on 
bond  given  by  the  defendant  on  his  being 
appointed  deputy  to  the  plaintiff  as  a 
colonial  secretary,  the  condition  reciting 
an  agreement  to  appoint  him  such  deputy, 
to  execute  the  office  and  receive  the  fees. 


and  pay  a  yearly  sum  of 1,  to  the 

plaintiff  thereout,  but  the  condition  was 
for  payment  of  that  sum  absolutely ;  held 
that  it  was  competent  to  the  defendant  to 
plead,  and  the  jury  to  find,  tlie  fact  that 
the  sum  was  to  be  paid  out  of  the  fees,  and 
that  they  exceeded  the  amount,  in  order  to 
show  the  illegality  of  the  bond ;  the  fact 
not  being  so  inconsistent  with  the  bond 
that  it  must  be  rejected.  Grevilte  v. 
Atkins,  9  B.  &  C.  46S.  And  see  Collins 
V.  Blantem,  2  Wils.  347,  and  Paxton  v. 
Popham,  0  East,  408.  The  condition  of  a 
bond  given  by  the  collector  of  taxes  con- 
tained also  a  distinct  clause  for  accounting 
and  paying  over  to  the  commissioners, 
which  was  not  authorized  by  the  43  Geo.  3, 
c.  90  ;  held,  that  it  might  be  rejected  as 
surplusage,  and  did  not  vitiate  the  bond, 
being  neither  contrary  to  the  statute  nor 
malum  in  se,  Collins  v.  Gwynne,  7 
Bing.  4S3.  Fraud  also  must  be  pleaded. 
Edwards  v.  Brmon,  I  Cr.  &  J.  307 ;  1 
Tyrw.  182.  Turk  v.  Tooke^  A  Mann.  & 
Ry.  393 ;  12  Moore,  435.  GrevUle  v.  At- 
kins, 9  B.  &  C.  462. 

(/)  Where  a  party  indemnified  by  bond 
is  sued  in  respect  of  the  matter  of  the  in- 
demnity, and  damages  recovered  against 
him,  the  defendant  in  his  suit  on  the  lK)nd 
is  bound  to  assigpi  not  only  the  damages 
and  costs  so  recovered  against  him,  but 
also  the  costs  incurred  by  him  in  conse- 
quence, although  he  may  not  have  actually 
paid  them;  and  he  cannot  upon  a  scire 
facias  suggest  them  as  a  further  breach, 
being  precluded  by  8  &  9  W.  3,  c.  11. 
Harrap  v.  Armitage,  12  Pri.  441. 

{g)  2  B.  &  P.  440.  Tidd*s  Pnic.  507, 
4th  edit.  In  debt  on  bond,  where  the 
breaches  are  assigned  in  the  replication 
under  the  statute,  the  jury  may  assess  tlic 
damages  witliout  any  special  venire.  Scott 
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petitioning  creditor  to  the  Ld.  Chancellor  in  case  of  bankruptcy  (h) ;  and  Breaches, 
in  general  where  nothing  but  computation  is  necessary  to  ascertain  the 
precise  sum  due  (t).  After  proof  of  the  bond  the  plaintiff  proceeds  to  prove 
the  breaches  assigned,  where,  from  the  nature  of  the  case,  the  burthen  of 
proof  is  not  thrown  on  the  defendant  to  prove  the  affirmative ;  as,  where  the 
condition  is  to  pay  money  by  instalments,  or  the  payment  of  rent  (J), 

Where  a  sum  by  the  condition  is  payable  by  instalments,  with  a  stipula- 
tion that  on  default  of  payment  of  interest  the  whole  shall  become  payable, 
on  such  default  the  whole  may  be  recovered  (A). 

In  an  action  on  an  annuity-bond,  the  plaintiff  must  prove  that  the  party   Annnity- 
during  whose  life  the  annuity  is  granted  is  still  living.     If  the  bond  be  con-  bond, 
ditioned  for  the  performance  of  covenants  in  some  other  deed,  the  plaintiff 
must  prove  the  execution  of  the  latter  deed,  as  well  as  of  the  bond,  and  also 
that  the  covenant  has  been  broken  (/). 

The  plaintiff,  in  cases  where  breaches  are  assigned  under  the  statute,  must 
give  evidence  of  the  amount  of  his  damages  (m). 

Upon  an  engagement  to  replace  stock,  the  plaintiff  may  estimate  his 
damages,  either  according  to  the  price  of  stock  at  the  day  appointed  for 
replacing  it,  or  on  the  day  of  the  trial  (n). 

A  bond  conditioned  for  the  payment  of  a  smaller  sum  bears  interest  from 
the  day  of  payment,  although  it  be  given  voluntarily  (o) ;  and  where  no  day 
of  payment  is  expressed,  interest  is  payable  from  the  time  of  execution. 

Damages  may,  it  seems,  be  recovered  for  more  than  the  amount  of  the 
penalty  (p) ;  a  jury,  in  assessing  d images  on  a  registration  bond,  are  not 
confined  to  the  diminution  of  the  value  of  the  advowson  to  the  plaintiff  by 
the  defendant's  life  interest,  nor  in  estimating  the  annual  value  are  they 
bound  to  deduct  the  curate's  stipend  (q).  Where  in  debt  on  a  bond  with  a 
condition,  the  condition  is  not  set  out  in  the  pleadings,  the  plaintiff  must 
prove  that  the  bond  mentioned  in  the  suggestion  and  produced  to  the  jury 
is  that  on  which  the  action  is  brought  (r). 


V.  Starey,  4  Bing.  N.  C.  724 ;  6  Sc.  698; 
and  6  Dowl.  (p.  c.)  714.  And  see  Quin  t. 
King,  1  M.  &  W.  42. 

{h)  Smithey  t.  Edmomon,  3  Bast,  22. 

(i)  And  therefore  unnecessary  in  an 
action  on  a  pott  obit  bond  for  a  precise 
sum.  Murray  v.  Earl  of  Stair,  2  B.  & 
C.82. 

(j)  Debt  on  bond,  the  defendant  pleaded, 
inter  alia,  by  way  of  set-off,  a  bond  given 
to  him  by  the  plaintiff,  conditioned  for 
payment  of  an  annuity  granted  by  the 
defendant  to  a  third  party,  and  for  indem- 
nifying the  defendants  therefrom ;  held  that 
the  onus  of  proving  performance  of  that 
condition  was  on  the  plaintiff,  and  not  on 
the  defendant,  to  show  the  breach.  Penny 
V.  Foy,  8  B.  &  C.  11,  and  2  Mann.  Sc 
R.181. 

(k)  James  v.  Thomas,  6  B.  &  Ad.  40. 

\l)  If  the  defendant  let  judgment  go 
by  default  in  an  action  on  a  bond,  and  tlie 
plaintiff  makes  a  suggestion  in  which  he 
sets  out  the  condition  of  the  bond,  and  that 
appears  to  be  for  the  performance  of  an 
award,  or  of  articles  of  agreement,  or  the 
like,  the  plaintiff  must  prove  the  condition 
of  the  bond,  the  award,  indenture  or  arti- 


cles, as  well  as  the  breaches  suggested. 
Edwards  v.  Stone,  Cor.  Lawrence,  J.  1 
WiU.  Saund.  58  e.  (n.) 

(m)  See  2  Will.  Saund.  187,  a.  2  N. 
R.  362 

(n)  Vownes  v.  Back,  1  Starkie's  C.  318. 
Macarthtar  v.  Ld,  Seaforth,  2  Taunt.  257. 
In  a  late  case  it  was  held  to  be  proper  to 
take  the  price  at  the  day  of  trial.  Harrison 
V.  Harrison,  1  C.  &  P.  413. 

(o)  Hellier  v.  Franklin,  1  Starkic's  C. 
201.  Farquhar  v.  MorrU,  7  T.  B.  124. 
A  liter,  in  case  of  a  single  bond.  Hogan  v. 
Page,  1  B.  &  P.  337. 

(p)  Lonsdale  V,  Ch%vrch,  2  T.  R.  388. 
M^Clure  v.  Dunkin,  1  East,  436.  Francis 
V.  Wilson,  1  R.  &  M.  105. 

(g)  Sondes  v.  Fletcher,  5  B.  &  A.  835. 

(r)  Hodgkinson  v.  Maraden,  2  Camp. 
121.  It  will  be  sufficient  if  the  attomev 
for  the  plaintiff  swear  that  the  bond  pro- 
duced is  the  instrument  delivered  to  him 
for  the  purpose  of  bringing  the  action,  and 
that  he  knows  no  other  of  the  same  date, 
without  calling  the  attesting  witnesses. 
J&.  In  an  action  on  a  bond  for  performance 
of  covenants  in  a  lease,  the  defendant's 
plea  to  the  bond  being  overruled  on  demur- 
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Breaches.         Upon  a  plea  of  non  est  factum  to  a  bond  with  conditions^  breaches  of  which 
are  assigned  in  the  declaration,  the  jury  who  try  the  issue  may  also  assess 
the  damages  under  the  common  venire  (s). 
For  the  proofs  by  the  defendant  under  the  plea  of  mm  est  faetwm,  see  tit. 

Debd. 

Where  the  defence  is  that  the  consideration  of  the  bond  was  illegal,  and 
the  illegality  does  not  appear  on  the  fieuse  of  the  bond,  it  should  be  shown  by 
means  of  a  special  plea,  and  is  not  evidence  under  the  plea  of  rwn  est  fac" 
tian,  whether  the  bond  be  avoided  by  the  common  or  only  by  the  statute 
law  {t). 

Plea  of  Proof  of  the  payment  of  the  principal  only,  will,  it  is  said,  support  a  plea 

payment,      of  solvit  post  diem  (u). 

After  a  lapse  of  twenty  years  without  demand  of  payment,  or  of  acknow- 
ledgment by  the  obligor,  a  presumption  arises  that  the  bond  has  been  satis- 
fied (or) ;  and  such  presumption  is  not  rebutted  by  proof  of  the  obligor's 
poverty  (y).  But  it  is  otherwise  where  the  obligor  has  resided  abroad 
during  the  whole  of  the  time  (z).  So,  on  the  other  hand,  satisfaction  may 
be  presumed  from  the  lapse  of  a  space  less  than  twenty  years,  if  other 
circumstances  render  it  probable  that  the  bond  has  been  satisfied ;  as,  if 
there  has  in  the  meantime  been  a  settlement  of  accounts  between  the 
parties  (a). 

Indorsements  on  the  bond,  although  in  the  handwriting  of  the  obligee, 
acknowledging  the  receipt  of  interest  within  the  space  of  twenty  years,  have 
been  admitted  for  the  purpose  of  rebutting  the  presumption  of  satisfaction, 
arising  from  the  lapse  of  twenty  years,  although  no  evidence  was  given  to 
prove  that  the  indorsements  existed  before  the  twenty  years  had  elapsed 

I  (b) ;  but  the  admissibility  of  such  evidence  appears  to  be  very  doubtfid  in 

principle,  and  the  contrary  has  been  ruled  at  Nisi  Prius  (c).  Parish- 
ioners at  a  vestry  agreed  that  the  overseers  should  give  their  bond  for 
a  debt  due  from  the  parish,  and  by  a  minute  resolved  that  they  should  be 
indemnified  out  of  the  rates ;  the  obligee,  a  parishioner,  signed  the  agree- 
ment and  resolution  of  the  vestry;  he  subsequently  received  for  many 
years  the  interest  out  of  the  rates,  without  caUing  on  the  obligors  for  the 
principal ;  held,  that  the  parishioners  having  no  power  to  bind  the  parish, 
and  the  obligee  having  acceded  to  the  resolutions  only  so  far  as  they  would 
bind  the  parish,  the  liability  of  the  obligors,  who  undertook  personally  to 
pay,  was  not  aifected  thereby  (rf). 


rer,  he  is  estopped  from  saying  he  did  not 

execute  the  lease.    Collins  v.  Jiybot,  1 

Esp.  C.  157. 
(«)  Parkins  v.  Hatokshato,  2  Starkie's 

C.  381.    Scott  V.  Starey,  4  Bing.   724. 

Quilt  V.  King,  ITd.kW.  42.  180.    As  to 

the  plea  of  the  Statute  of  Limitations,  see 

tit.  Limitations. 

(t)  Harmerv,  Wright,  2  Starkie's  C.  35, 
(ti)  Dixon  V.  Parkes,  1  Esp.  C.  110. 

dub.  Hellier  v  Franklin,  1  Starkie's  C. 

291.    See  tit.  Payment. 


(x)  Oswald  V.   Leigh,  1   T.   R. 
Colnell  V.  Budd,  1  Camp.  27. 
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(y)  WiUavme  v.  Gorges,  1  Camp.  217. 

(z)  Newman  v.  Newman,  1  Starkle's  C. 
101. 

(a)  1  T.  K.  270.  CoUell  v.  Budd,  1 
Camp.  27. 

(&)  Searle  v.  Ld.  Barrington,  2  Str. 
826.  Olynn  v.  Bank  qf  England,  2  Ve». 
42.  Saunders  v.  Meredith,  3  M.  5cR.  120. 

(c)  Hose  V.  Bryant,  2  Camp.  321  ;  see 
tit.  Limitations,  and  Append.  Vol.  IL 
270. 

{d)  Jaquet  v.  Le\eU,  8  Sim.  480. 
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BOUNDARY  ACT,  6  &  7  Will.  4,  c.  103.    See  Corporation. 

BREACH  OF  PROMISE  OF  MARRIAGE.    See  tit.  MARRIAGE. 

BRIBERY. 

Upoir  a  trial  for  bribery  under  the  stat.  2  Geo.  2,  c.  24  (e\  although  the  Proof  in 
defendant  took  the  note  of  the  voter  to  whom  the  money  wa8  paid,  and  ^tion  for 
insists  that  it  was  a  mere  loan,  it  is  a  question  for  the  jury  whether  it  wa» 
not  a  gift  (/). 

To  prove  the  allegation  that  A.  B,  was  a  candidate,  where  the  bribery  was 
previous  to  the  election,  it  is  sufficient  to  show  that  a  poll  was  demanded 
for  him,  for  till  then  every  one  is  a  candidate  for  whom  a  poll  is  asked ; 
and  that  fact  makes  the  person  on  whose  behalf  the  bribe  was  given  a 
candidate  (^) ;  but  after  the  time  of  election  the  poll-books  are  the  proper 
evidence  to  prove  that  a  particular  person  was  a  candidate  (A).  The  time 
of  delivering  the  precept  to  the  returning  officer  need  not  be  proyed  (t). 

Where  the  declaration  alleged  that  the  party  was  bribed  to  vote  for  Z. 
and  E,y  and  it  was  proved  that  he  was  bribed  to  vote  for  L.  and  his  friend, 
it  was  held  that  the  variance  was  not  fatal,  since  the  material  fact  is  that 
the  party  was  bribed  to  vote  (A).  The  plaintiff  must  prove  some  bribe,  or 
promise,  or  agreement,  previous  to  the  election  (l). 

On  a  declaration  for  corrupting  one  Moor,  and  bribing  him  to  vote  for 
the  defendant,  it  is  no  defence  to  show  that  Moor  did  not  vote  for  the 
defendant  (m).   The  person  who  took  the  bribe  is  a  competent  witness  (n). 

If  an  offender  who  makes  a  discovery  be  sued,  he  may  give  his  defence  in 


(e)  This  Act  is  to  be  eonstraed  pro- 
spectively.  Lord  Huntmgtower  v.  Ire- 
land, 1  B.  &  C.  297 ;  2  D.  &  R.  450.  An 
offender  diaoovering  another,  wy  that  he  be 
convicted,  and  not  being  himself  convicted, 
is  indemnifted.  See  Sutton  v.  BUhop,  4 
Barr.2S83.  Making  an  affidavit  is  a  vnffi- 
eient  diacoveiy,  Sutton  v.  BUhop,  1  BL 
665,  and  a  verdict  without  judgment  a 
loflicient  eonvietion;  and  it  is  sufficient 
though  tiie  witness  be  convicted  after  dis- 
coTery,  lb.  As  to  delay  in  going  to  trial, 
lee  Talmuth  v.  Gardiner,  1  D.  &  B.  512. 
Petrie  v.  Whiie,  3  T.  R.  5. 

(/)  I  BL  R.  317, 318.  A  wager  with  a 
voter  that  he  does  not  vote  for  a  particular 
candidate  is  within  the  statute.  Anon, 
Loft.  552. 

ig)  Ibid.  523. 

(A)  Ibid. 

(t)  Grey  v.  Smithyes,  4  Burr.  2273. 
Wbere  the  declaration  set  forth  the  pre- 
cept from  the  sheriff  to  the  portreeve  of  a 
borough,  it  was  held  that  the  improper  in- 
sertion of  the  if  in  the  declaration,  which 
was  not  in  the  precept,  was  immaterial. 
Kmg  V.  Pippet,  1  T.  R.  235.  See  Bickion 
T  FUker,  4  Burr.  2267. 

(*)  Coombe  v.  Pitt,  3  Burr.  1586. 

(0  Lord  Huntingtower  v.  Gardiner, 
1  B.&C.  297 ;  2  D.  &  R.  450.  Note,  tliat 
the  declaration  alleged  that  the  defendant 
received  a  large  sum  for  giving  his  vote 


for,  kc,,  a  second  class  of  counts  chaiged 
a  previous  agreement;  it  appeared  that 
the  defendant  received  money  qfter  the 
election  for  giving  Ills  vote  for,  Ste,  but  no 
evidence  was  g^ven  of  any  pre-existing 
agreement.  The  learned  judge  reserved 
the  point,  and  left  the  case  to  the  Jury, 
who  found  for  the  defendant  on  all  the 
counts  which  charged  a  previous  agree- 
ment. On  motion  for  a  nonsuit,  this  court 
held  that  the  words  of  the  statute  were  to 
be  conntrued  prospectively ;  that  the  terms 
of  the  Urst  class  of  counts  were  ambiguous, 
and  might  after  verdict  be  construed  either 
prospectively  or  retrospectively,  so  as  to 
support  the  verdict,  and  therefore  tlwt  tlie 
question  arose,  not  upon  the  record,  but  on 
the  evidence,  and  a  nonsuit  was  accord- 
ingly directed.  See  Avery  v.  Hoole,  2 
Cowp.  825. 
{m)  Sulston    v.   Norton,   1    BL   317 ; 

3  Burr.  1235.  Bxuh  v.  Rawlins,  Say.  280. 
Phillips  V.  Fowler,  Pascb.  7  Geo.  2,  C.  B. 
It  is  immaterial  whether  he  had  in  fact  a 
right  to  vote  if  he  cUimed  the  right,  and 
the  defendant  thought  he  had  such  right. 
lAlley  V.  Corrie,  1  Sel.  N.  P.  650,  n.  And 
such  right  of  voting  need  not  be  proved. 
Coonibe,  q.  t.  v.  PUt,  1  BL  523 ;  3  Burr. 
1586. 

in)  4  Burr.  2285.  2469.    Edwards  v. 
Evans,  3  East,  451.    Howard  v.  Shipley, 

4  East,  180. 
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evidence  under  the  plea  of  nU  debet  (o).    No  damages  are  recoverable  for 
the  detention  of  the  debt  (p). 


Indictment 
against  a 
county. 

That  it  is 
a  public 
bridge. 


BRIDGE. 

On  an  indictment  against  a  county  (q)  for  not  repairing  a  bridge,  the 
prosecutor  must  prove,  1st,  that  it  is  a  public  bridge ;  2dly,  that  it  is  situate 
within  the  county ;  Sdly,  that  it  is  out  of  repair. 

Ist.  That  it  is  a  public  bridge. — The  principal  evidence  to  prove  this  is 
that  of  the  actual  use  of  the  bridge  by  the  public,  and.  that  it  is  of  public 
convenience  and  has  been  repaired  at  the  public  expense.  It  is  not  necessary 
to  prove  that  it  is  an  ancient  bridge,  or  that  it  was  originally  built  with  the 
concurrence  of  tbe  public.  Where  a  bridge  had  been  originally  erected  by 
a  private  person  forty  years  ago,  but  had  been  since  used  by  the  public,  it 
was  held  that  it  was  a  public  bridge  (r). 

About  forty-five  years  ago  there  was  a  ford  tbrough  tbe  river  where  the 
bridge  was  built,  which  was  part  of  a  highway  from  London  to  Maidstone. 
The  river  was  deep ;  at  flood-times  up  to  the  middle,  at  ordinary  times  up  to 
the  knee.  A  miller  erected  a  dam  across  the  river,  which  raised  the  water 
about  three  inches,  and  five  years  afterwards  built  the  bridge  in  question. 
In  this  case  much  reliance  was  placed  on  the  dictum  in  RoUe's  Ab.  368;  viz. 
"  that  if  a  man  erect  a  mill  for  his  own  profit,  and  make  a  new  cut  for  the 
water  to  come  to  it,  and  make  a  new  bridge  over  it,  and  the  subjects  used 
to  go  over  this  as  a  common  bridge,  the  bridge  ought  to  be  repaired  by  him 
who  has  the  mill,  and  not  by  the  county,  because  he  erected  it  for  his  own 
benefit,*'  for  which  he  cites  8  Edw.  2,  the  case  of  the  Prior  of  Stratford. 
But  on  referring  to  that  case,  it  appeared  that  the  liability  there  was 
ratiane  tenurtB  (s),  and  the  court  laid  down  the  rule  broadly,  in  conformity 
with  all  the  authorities,  except  that  in  Rolle,  that  if  a  private  person  build 
a  private  bridge,  which  afterwards  becomes  of  public  convenience,  the  county 
is  bound  to  repair  it  (0*  The  circumstance  that  the  bridge  is  of  private 
convenience  and  utility  to  the  party  who  built  it,  m^kes  no  difference  (ti) 
The  test  is  not,  as  it  seems,  any  adoption  of  the  bridge  by  the  public,  but  its 


{o)  Davy  v.  Baker ,  4  Burr.  2471.  Tbe 
court,  after  a  verdict  given  against  him, 
will  not  interpose  on  motion  that  judgment 
may  be  stayed  for  the  discovery  and  con- 
viction of  another  person.  Pugh  v.  Cur- 
ffenvan,  3  Will.  36. 

(p)  Cfuming  v.  Sibley ,  4  Burr.  2489. 

(q)  The  county  is  liable  for  such  bridges 
only  as  are  over  ^*  water  flowing  in  a  chan- 
nel between  banks  more  or  less  defined ;" 
they  are  not  liable  for  the  repair  of  archest 
forming  a  causeway  and  easier  access  to 
the  main  bridge  and  passage  of  flood  wa- 
ter, the  channel  of  which  was  occasionally 
dry.  R.  v.  Oxfordshire,  1  B.  &  Ad.  289. 
And  see  S.  P.  ib.  in  notis,  and  Bridget  ^ 
Nichols  Case,  Godb.  346,  pi.  441. 

(r)  R,  V.  Inhab,ofKent,  2  M.&S.513; 
1  Roll.  Ab.  368.  R.  v.  Inhah.  of  WilU, 
6  Mod.  307 ;  3  Salk.  369.  Case  of  Oltis- 
biime  Bridget  5  Burr.  2594;  2  Bl  R. 
386,  n.  085.    R.  v  Inhab.  of  the  W,  R.  of 


York,  2  East,  353.  R,  Inhab,  of  Gla^ 
morgan,  2  East,  356.  Lord  Portman*s 
Case,  1 3  East,  225.  Case  of  the  Medway 
Canal,  13  East,  290.  A,  licenses  B,  to 
build  a  bridge  on  his  land ;  B,  covenants 
to  repair;  the  property  in  the  materials, 
subject  to  the  public  right  of  passage  after 
dedication  to  the  public,  continues  in  B,^ 
who  may  maintain  trespass  against  a 
wrongdoer  who  severs  them.  Harrison  y. 
Parker,  6  East,  154 ;  and  see  Spooner  v. 
Breioster,  3  Bing.  139. 

(s)  See  a  copy  of  the  curious  record  In 
this  case,  2  M.  &  S.  520. 

(0  R.  V.  Inhab,  of  Kent,  2  M.  &  S.  513, 
And  see  R.  v.  Inhab.  of  WUU,  1  Salk. 
359.  And  see  the  rule  laid  down  by 
Aston,  J.  in  the  Glusbume  Bridge  Case, 
Burr.  2594.  R.  v.  Inhab.  qf  Lancashire, 
cited  by  Lawrence,  J.,  2  East,  352. 

(tf)  R.  V.  Inhab.  of  Glamorganshire, 
2  East,  356,  in  note. 
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becoming  uiefld  to  the  county  in  general  (x) :  if  the  bridge  be  of  public 
utility,  the  county  who  derive  advantage  from  it  must  support  it. 

A  bridge  may  be  a  public  carriage-bridge,  although  used  but  occasionally 
by  carriages,  except  in  times  of  flood  and  frosts,  when  it  is  dangerous  to 
pass  the  river  (y). 

Where  the  Medway  Navigation  Company,  under  an  Act,  which  enabled  Public 
them  to  amend  or  alter  such  bridges  or  highways  as  might  hinder  the  pas-  bridge, 
fiage  or  navigation,  leaving  them,  or  Others  as  convenient,  in  their  room, 
forty' years  ago  destroyed  a  ford  across  the  river  in  a  public  highway,  by 
deepening  iU  bed,  and  built  a  bridge  oter  the  same  place,  it  was  held  that 
they  were  bound  to  keep  it  in  repair  under  the  conditions  of  the  Act  (z). 
So,  where  a  canal-company  cut  and  deepened  a  ford  across  a  highway, 
and  thereby  rendered  a  bridge  necessary  for  the  use  of  the  public,  which 
they  built,  it  was  held  that  they  were  bound  to  repair  it ;  the  bridge  being 
necessary  for  the  purposes  of  the  company,  and  not  for  the  purposes  of  the 
public  (a). 

Where  a  parish  wooden  bridge,  used  occasionally  by  light  carriages,  had 
been  teplaced  by  a  spacious  stone  bridge,  built  by  the  trustees  of  a  road,  it 
was  held  tbat  the  county  was  bound  to  repair  it,  and  that  the  inhabitants 
of  the  county  could  not  plead  that  it  had  been  repaired  immemorially  by 
the  parish  (6). 

By  the  stat.  43  Geo.  8,  c.  69,  s.  5  (c),  no  bridge  shall  be  deemed  and  taken 
to  be  a  county  bridge,  or  a  bridge  which  the  inhabitants  of  any  county 
shaD  be  compellable  or  liable  to  maintain  or  repair,  unless  such  bridge 
shall  be  erects  {d)  in  a  substantial  or  commodious  manner,  under  the 
direction  or  to  the  satisfaction  of  the  county  surveyor,  or  person  appointed 
by  the  justices  of  the  peace  at  their  general  quarter  sessions  assembled,  or 
by  the  justices  of  the  peace  of  the  county  of  Lancaster  at  their  general 
annual  sessions. 

The  inhabitants  of  a  county  are  also  bound  to  repair  to  the  extent  of  300 
feet  of  the  highway  at  each  end  of  the  bridge  (e). 

The  inhabitants  of  a  county  are  not  bound  to  widen  a  public  bridge, 
though  it  be  too  small  for  the  measured  breadth  of  modem  carriages  (/). 


(z)  Per  Lord  EUenboiougb,  J?,  v.  W.  S, 
of  Torkthire^  2  East,  340 ;  and  per  Aston, 
J.  in  the  Ohu^ume  Bridge  Coit,  Burr. 
2604 ;  and  Lord  Coke's  Comment,  on  the 
Stat  of  Bridges,  2  Inst.  700.  MOiere  a 
bridge  is  in  a  highway,  the  forbearing  to 
•ptosecnte  it  as  a  nuisance  is  evidence  of 
iftcqaiescence  by  the  oonnty.  Per  Bayley,  J. 
Hex  V.  Inkahitantw  of  8t.  Benedict,  4  B. 
ftA.4C0.    JR.  v.D<*von,lR.ftM.144. 

(y)  R.  y.Inhab.  qf  Co.  ofNorthampton, 
8S.&S.802. 

(2)  R,  V.  Inkab.  of  the  Co,  of  Kent,  13 
East,  210, 

(fl)  R.  V.  Inhdb.  of  the  parti  ofJAnd^ 
tUff,  in  the  Co.  qfLbitoln,  14  E«t,  317. 
See  also  R,  v.  Inkab.  of  Somerset,  10 
BBSt,d05. 

(6)  R.  V.  Inhab.  of  Surrey,  2  Camp. 
455.  R,  V.  Inhab.  qf  Cumberland,  6  T.  R. 
1^ ;  8.  C.  in  error,  3  B.  &  P.  364.  Where 
tOf^itsliips  have  so  enlarged  a  bridge  which 

VOL,  II. 


thcQr  were  before  liable  to  repair  as  a  foot- 
bridge, they  are  still  liable  pro  rath,  R,  v. 
W.  R,  qf  Yorkthire,  2  East,  353. 

(e)  By  this  stat.  s.  4,  the  sarreyor  may 
sne  or  be  sued. 

(d)  This  applies  only  to  bridges  newly 
bnilt,notto  a  bridge  merely  widened  or 
repabed  since  the  passing  of  the  statute. 
Tnistees  under  a  Tompike  Act  baring 
built  a  bridge  across  a  stream  where  a 
culvert  would  Itare  been  sufficient,  but  a 
bridge  was  better  for  the  public,  the  county 
cannot  refuse  to  repair  such  a  bridge  on 
the  ground  that  it  was  not  absolutely 
necessary.  R,  ▼.  Inhab.  qfLaficaehire,  2 
B.  &  Ad.  813. 

(e)  R.T.Inhab.qfW.R.  of  Yorkshire, 
7  East,  588 ;  and  in  Dom.  Proc.  5  Taunt. 
284. 

(/)  R.  V.  Inhab.  qf  Devon,  4  B.  &  C. 
670;  7  D.  &  R.  147,  R.  ▼.  Inhab.  of 
Cumberland,  3  B.  &  P.  354. 
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defeoce  by 
a  county. 


Spedal 
plM. 


Against 
indiTidnals, 

Prcfcrip- 
tioB. 


Bat  those  who  are  bound  to  repair  must  make  it  of  luch  height  and  itrength 
as  is  answerable  to  the  course  of  the  water  {g). 

The  inhabitants  (A)  of  a  county,  upon  the  plea  not  guilty,  cannot  throw 
the  amu  of  repairing  the  bridge  upon  any  other  parties ;  to  do  this,  a 
special  plea  is  necessary,  setting  forth  the  obligation  of  such  other  parties 
specially  (t).  Under  the  general  plea  the  defendants  cannot  adduce  evi- 
dence, except  in  denial  of  one  or  more  of  the  points  which  must  be  esta- 
blished on  the  part  of  the  prosecution;  yiz.  1st.  that  the  bridge  is  a  public 
one ;  2ndly,  situate  within  the  county ;  and  Sdly,  out  of  repair. 

But  a  county  on  the  plea  of  not  guilty,  may  prove  the  repair  of  the 
bridge  by  individuals  (A),  as  a  medium  of  proof  that  the  bridge  is  not  a 
public  bridge.  As  that  the  feoffees  of  certain  estates  had  repaired  it  (/) ; 
for  repairs  done  by  an  individual  are  primA  fade  to  be  ascribed  rather  to 
motives  of  private  interest  in  his  own  property,  than  presumed  to  have 
been  done  for  the  public  benefit  (nt).  But  it  seems  that  such  evidence  is  of 
little  weight  (n)  when  placed  in  competition  with  evidence  of  u$eT  by  the 
public.  Evidence  that  a  bar  across  a  public  bridge  is  kept  locked  except 
in  times  of  flood,  is  conclusive  to  show  that  the  public  have  no  more  than  a 
limited  right  to  use  it  on  those  occasions ;  and  in  such  a  case,  if  the  indict- 
ment should  aver  that  the  bridge  was  a  public  bridge,  used  by  the  King's 
subjects  at  their  free  will  and  pleasure,  the  variance  would  be  fatal  (0). 

Where  an  indictment  alleged  that  a  bridge  was  a  public  carriage-bridge, 
and  also  for  the  King's  subjects  passing  and  repassing  on  foot ;  and  upon 
the  evidence  it  appeared  that  it  had  been  used  by  passengers  on  horse- 
back and  on  foot,  and  not  with  carriages,  it  was  held  that  the  defendants 
could  not  be  convicted  of  any  part  of  the  charge  (p).     ^ 

Upon  a  special  plea  by  a  county  that  some  smaller  district,  or  some  indi- 
vidual, is  liable  to  the  repairs  of  the  bridge,  the  evidence  on  the  part  of 
the  county  to  prove  the  obligation,  seems  to  be  the  same  as  upon  an  indict- 
ment against  the  smaller  district  or  individual. 

Upon  an  indictment  against  a  less  district  than  a  county,  or  against  an 
individual,  the  prosecutor  must  also  prove  the  liability  of  the  defendants  to 
repair,  either  from  prescription  (9)  generally,  or  ratiane  tenura(r),  aa 
alleged  in  the  indictment. 

A  plea  by  the  inhabitants  of  a  county,  that  certain  townships  had  tmme- 
marialhf  used  to  repair  a  bridge,  is  disproved  by  evidence  that  the  town- 
ships had  enlarged  the  bridge  to  a  carriage-bridge  which  they  had  before 
been  bound  to  repair  as  a  foot-bridge  («).    Where,  upon  a  similar  plea,  it 


(g)  1  Haw.C.  77,  8. 1. 

(A)  A  particular  inhabitant  or  tenant  of 
land  charged  to  the  repairs,  may  be  made 
defendant  to  an  indictment,  and  be  liable 
to  the  whole  fine,  and  must  sue  at  law  for 
contribution.  1  Haw.  C.  77,  s.  2.  And 
now  see  the  stat, 

(t)  8ee  the  stat.  22  Hen.  8,  c.  5.  R,  v. 
Inhab.  qf  W,  R,  qf  Yorkshire^  7  East's 
R.  558.  5  Tbunt.  284.  R.  v.  Inhab.  qf 
Bueki,  12  East,  192, 

(A)  2  M.  &  S.  262.  R.  v.  Inhab.  qf  Co. 
qf  Northampton. 

(I)  Ibid. 

(m)  Per  Ld.  Ellenboroagh,  3  M.  &  S. 
264. 

(I'i)  Ibid. 


(0)  R.v.The  MarquU  qf  Buekinghamf 
4  Camp.  189. 

(p)  Per  Bayley,  J.,  R.  v.  Inhab.  of 
Lancashire,  Lancaster  Summer  Assizes^ 
1820. 

(q)  See  R.  v.  Hendon,  4  B.  &  Ad.  628. 

(r)  See  tit.  Prbscriftion  Sc  High- 
ways. 

(*)  R.  V.  Inhab.  qfW.R.qf  Yorkthire, 
2  East,  853.  See  also  R.  v.  Inhab.  qftht 
County  qf  Surrey,  2  Gamp.  455.  Where 
an  Act  made  a  town  part  and  parcel  of  a 
hundred,  and  directed  that  the  inhabitants 
of  the  town  should  do  every  thing  with 
the  inhabitants  of  the  hundred  which  the 
latter  did  or  were  bound  to  do,  held  that 
a  prfsantment  against  the  inhabitants  of 
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appeared  that  a  parish  was  bound  by  prescription  to  repair  a  wooden  foot- 
bridge, used  by  carriagi^s  only  in  time  of  flood,  and  that  forty  years  ago 
the  trustees  of  a  turnpike-road  had  built  upon  the  same  site  a  wider  bridge 
of  brick,  which  had  since  been  constantly  used  by  all  carriages  passing 
that  way,  it  was  held  that  the  plea  was  not  sustained  by  the  evidence  (t). 

Upon  an  indictment  against  a  county,  the  defendants  pleaded  that  J,  S.  Ratione 
was  liable  ratione  tenurte.  It  appeared  that  J.  S,  had  purchased  part  of  an  ^°^*'^* 
estate,  the  owner  of  which,  both  before  and  after  the  purchase,  had  repaired 
the  bridge,  and  it  was  held  that  this  was  not  sufficient  evidence  to  sup- 
port the  plea  (u).  But  where  an  entire  estate  or  manor  is  liable  to  the 
repair  of  a  bridge,  and  the  estate  or  manor  is  afterwards  divided  amongst 
several,  they  are  each  severally  liable  to  the  whole  charge  (x). 

Where  the  indictment  charged  a  corporation  with  a  prescriptive  obliga-  Corpora- 
tion to  repair  a  bridge,  and  a  charter  of  incorporation  granted  by  Edw.  6.  °* 
was  given  in  evidence,  from  the  terms  of  which  it  appeared  to  be  doubtful 
whether  the  corporation  had  before  existed  immemorially,  and  whether 
lands  had  not  been  given  for  the  repair  of  the  bridge  (y),  but  parol  evidence 
was  given  that  the  corporation  had  in  fact  repaired  the  bridge  as  far  back 
as  living  memory  could  go,  it  was  held  that  the  parol  evidence  and  the 
charter  might  be  taken  in  aid  of  each  other,  and  that  the  preponderance  of 
evidence  was,  that  this  was  a  corporation  by  prescription,  although  words  of 
incorporation  were  used  in  the  incorporating  part  of  the  charter  only ;  and 
that  the  corporation  were  still  bound  to  repair  by  prescription,  and  not  by 
tenure  {z). 

On  an  indictment  for  not  repairing  a  bridge,  ratione  tenurtB^  it  was  held, 
that  in  order  to  negative  any  such  immemorial  liability,  a  record  of  a  pre- 
sentment in  the  18th  of  Edw.  8,  by  the  men  of  K,  against  the  bishop  of  Z., 
for  the  non-repairs  of  the  bridge,  on  which  the  jury  negatived  the  liability 
of  the  bishop,  and  went  on  to  find  that  the  bridge  had  been  built  about  sixty 
years,  and  that  they  were  wholly  ignorant  who  of  right  was  bound  to  repair 
it,  the  verdict  being  followed  soon  after  by  a  grant  of  pontage  to  the  men 
of  JT.  for  the  same  repairs,  were  admissible  documents,  as  material  to  the 
issue  (a). 

An  individual,  or  the  inhabitants  of  any  district  inferior  to  a  county,   Defence. 

may  give  any  matter  in  evideiice  in  their  own  discharge  under  the  general 

issue  (b). 

The  Stat.  1  Anne,  c.  18,  s.  13,  reciting  that  many  private  persons,  and    Compe- 
tency, 
the  hundred  ibr  the  non-repair  of  a  bridge      fbot-bridge,  thongh  it  be  annexed  to  and 

within    the    town   was   good,   although  connected  with  the  carriage  bridge.    12.  v. 

charging  them  as  liable  by  prescription.  Inhab,  of  MiddleteXyZ  B.  &  Ad.  201. 

Jt.  V.  Oswestry y  6  M.  &  S.  861,  (x)  R.  v.  Duchess  qf  Bucdeugh,  1  Salk. 

(0  R.  V.   Inhab,  qf  the  County  qf  367;  3  Salk.  77;  6  Mod,  160;  Holt,  128. 

Surrey,  2  Camp.  466.  (y)  R*  v.  The  Mayor,  Sfc,  qf  Stratford- 

(u)  R.  V.  Inhab,  qf  Oxfordshire,  16  upon-Avon,  14  East,  348,    The  terms  of 

East,  223.  There  was  no  evidence  to  show  the  charter  itself  are  too  long  to  be  intro- 

In  respect  of  what  lands  the  former  owner  dnced  here,  and  the  ease  is  cited  merely 

of  the  whole  (Ld.  Cadogan)  repaired  the  for  the  purpose  of  showing  how  far  parol 

bridge;  and  as  he  still  retained  part  of  evidence  of  the  cause  may  be  given  as 

the  estate,  and  continued  to  repair  the  explanatory  of  the  doubtful  terms  of  a 

bridge,  there  was  no  evidence  to  cliarge  charter. 

J.  S^  except  that  Ld.  Cadogan  had  sold  (z)  14  East,  348, 

him  some  lands,  which  the  Court  held  to  (a)  R,  v.  Lady  Sutton,  3  Nev.  &  P. 

be  insufficient  to  chaise  him  with   the  669. 

obligation  to  repair.    Where  an  faidividual  (6)  See  Ut.  Hiokwat  k  Pbbscbip- 

ratione  tenura  is  bound  to  repair  a  car-  tiok. 
riage  bridge,  he  is  not  bound  to  repair  a 

t2 
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bodies  politic  or  corporate,  are  of  right  liable  to  the  repair  of  decayed 
bridges,  and  the  highways  thereto  adjoining,  but  that  because  the  inha- 
bitants of  the  county,  riding  or  division  in  which  such  decayed  bridge  or 
highways  lie,  have  not  been  admitted  as  legal  witnesses  against  such  per- 
sons, enacts  that  the  evidence  of  the  inhabitants  shall  be  taken  and  admitted 
in  all  such  cases.  Previous  to  this  statute  such  witnesses  were  in  some 
instances  held  to  be  competent  od  the  grround  of  necessity  (c). 


Breaking. 


Proof  of 
breaking. 


BURGLARY  (d). 

Ok  an  fndictmefnt  for  burglary  it  is  essential  to  prove,  1st,  a  felonious 
breaking  and  entering;  2dly,  of  the  dwelling-house;  8dly,  in  the  night- 
time ;  4thly,  with  intent  to  commit  a  felony. 

In  the  first  place,  it  is  a  question  of  fact  for  the  jury,  whether  the  pri- 
soner has  been  guilty  of  any  act  of  breaking ;  but  whether  that  act  amounts 
to  a  burglarians  breaking,  is  a  pure  question  of  law.  There  most  be  evi- 
dence of  an  actual  or  constructive  breaking^  for  if  the  entry  was  obtained 
through  an  open  door  or  window,  it  is  no  burglary  (e).  But  the  lifting  of  a 
latch (/);  taking  out  a  pane  of  glass;  lifting  up  of  folding-doors (^) ; 
breaking  of  a  wall  or  gates  which  protect  the  house  (A) ;  the  descent  down 
a  chimney  (i) ;  the  turning  of  a  key  where  the  door  u  locked  on  the 
inside  (A),  constitutes  a  sufficient  breaking. 

Where  the  glass  of  the  window  was  broken,  but  the  shutter  within  was 
not  broken,  it  was  doubted  whether  the  breaking  was  sufficient,  and  no 
judgment  was  given  (J), 

Where  an  entry  has  been  gained  without  any  breaking,  a  subsequent 
breaking  will  constitute  the  offbnce ;  as,  where  the  party  lifts  the  latch  of  a 
•hambev-door  (ei),  or  a  servant  raises  the  latch  of  his  master's  door  with 
intent  to  murder  or  rob  his  master  (n). 


(e)  See  Jt.  ▼.  Carpenter,^  2  Show.  47. 
it  has  been  wbHA  that  inbBhitants  are  com- 
petent witnesses  on  indictments  aoaiost 
the  county,  because  they  stand  indifSrent, 
every  man  being  for  his  own  convenience 
concerned  to  uphold  the  bridge,  and,  on 
the  other  hand,  being  interested  not  ta 
subject  himself  to  an  useless  cliarge.  Gilb. 
L.  B.  S40,  Lofft's  ed.  It  is,  however,  ob- 
vious that  this  reason  is  applicaUe  only  in 
cases  where  the  mare  fiict  of  repairs  is  dis* 
pnted.    Ibid. 

(d)  See  the  form  of  the  indictmeat,  and 
the  necessary  averments,  Cbix.  Plbad- 

XNGS. 

(e)  Post.  107  ;  1  And.  114 ;  Savifle,  59 ; 
1  Hale*8  P.  G.  661.  653.  666 ;  Summ.  81 ; 
3  Ins.  64 ;  1  Haw.  c.  36.  The  breaking, 
which  is  sufficient  in  an  action  of  ekmstuH 
fregity  will  not  always  be  saffloient  to  con- 
stitttte  a  buiglary.  1  Haw.  e.  38 ;  1  Hale. 
608.  627. 661. 

(/)  East's  P.  C.  487. 

Is)  Brown's  Casey  EaMi*s¥.C,4B7.  In 
this  case  the  doors,  which  were  horizontal, 
were  closed  by  their  own  natural  weight, 
without  any  interior  fistening;  but  in 
Callam's  Case,  (Russel,  903,  cor,  Ld. 
BUenborough,  O.  B.  1809,)  which  was 
similar,  except  that  the  trap-door  had  an 
internal  bolt,  which  was  not  in;  it  seems 


timt  the  Judges  were  of  opinion  that  the 
lifting  ap  of  the  door  was  not  a  sufficient 
brealuBg.  Ufting  up  the  flap  of  a  trap- 
door which  had  no  fastening,  but  was  kept  in 
its  place  by  its  owa  weight  merely,  was  held 
not  to  be  a  breaking ;  but  the  unloeking 
and  openiqg  a  door,  was  held  a  snffictent 
breaking  out.  jR,  v.  Lawrence,  4  C.  &  P. 
881.  luSring  a  sash  partly  belbre  open,  was 
held  not  to  amount  to  a  bresiiing',  to 
sustain  a  conviction  for  bouse-breakfing. 
Smith's  Case,  1  Ry.  ic  M.  C.  C.  L.  178. 
Where  the  sash-window  Was  closed  down, 
not  fastened,  and  was  thrown  np  by  the 
prisoner,  and  a  crow-bar  introdneed  to 
force  the  shutters,  but  there  was  no  proof 
that  any  part  of  the  hand  was  within  the 
window ;  held  not  to  amounl  to  an  enter- 
ing sufficient  to  coaslitnte  barglasy. 
Bum's  CaM,l  Ry.&  M.  C.  C.L.  183. 

(A)  1  Hale's  P.  C.  660. 

(»)  Bast's  P.  C.  466;  Cramp.83;  Salt. 
S63. 

(i)  Ibid.  487 ;  1  Hale,  662. 

(l)  Chambers's  Case,  Sasf  s  P.  C.  467. 

(m)  B.  V.  Johnson,  Bast's  P.  C.  484; 
1  Hale's  P.  C.  663. 

(ft)  Kel.  67 ;  Pop.  14;  Hntt  SO.  J2.  v. 
Binglose,  East's  P.  C.  486.  B.  v.  Gray, 
Str.  481;  Dy.99. 


busgjlast:  bntry. 
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It  has  l>een  doubted,  -whether  a  guest  at  an  inn  can  be  guilty  of  burglary, 
in  respect  of  breaking  his  own  chamber-door,  since  he  has  a  special  pro- 
perty in  the  chamber  (<>).  Most  of  these  observations  apply  also  to  an 
indictment  for  breaking  out,  under  the  stat.  12  Ann.  c.  7,  s.  8,  which  was  a 
declaratory  Act,  and  for  which  the  stat  7  &  8  G.  4,  c  29,  s.  18,  is  now  sub- 
«tituted. 

{9ome  pajt  of  the  house  must  be  broken ;  it  is  not  sufficient  to  show  that  a 
box  was  broken  (p) ;  and  it  seems,  that  in  favour  of  life,  cupboards,  presses, 
lockers,  and  other  fixtures,  which  merely  supply  the  place  of  chests,  and 
other  ordinary  utensils  i^  household,  are  to  be  considered  as  mere  move- 
ables, although  in  questions  between  the  heir  or  devisee  and  the  executor, 
4hey  may  witii  propriety  be  considered  as  parts  of  the  freehold  (g). 

A  constructive  breaking  may  be  prov^ ;  as  where  entrance  was  gained   Breaking, 
by  means  of  fraud,  stratagem,  or  threats,  with  a  felonious  design,  for  the  coMtruc- 
iaw  regards  such  means  in  «8  heinous  a  point  of  view  as  actual  violence  (r).     ^^' 
Hence,  the  gaining  admission  by  raising  a  hue  and  cry,  and  bringing  a  con- 
-stable,  to  whom  the  owner  opens  the  door  {e\  under  pretence  of  business  {t) ; 
under  pretenoe  of  taking  lodgings  (ti) ;  under  a  judgment  against  the  casual 
ejector  obtained  by  false  affidavits  and  without  any  colour  of  title  (r) ;  by 
fraudulently  persuading  an  inmate  to  give  admission  (y) ;  by  conspiracy 
with  a  servant  (je);  or,  lastly,  by  threats  ef  violence  to  the  owner  who 
opens  the  door  of  his  house  («(},  is  sufficient  to  constitute  the  offence. 

Some  entry  must  be  proved.  If  thieves  by  threats  of  violence  induce  the  Entry. 
owner  of  a  house  to  throw  out  his  money  to  them  in  the  night  time,  which 
they  take  up  in  the  owner's  presence,  the  offence  would  be  a  robbery,  but 
not  a  burglary  (&).  But  any  the  least  entry  is  sufficient,  by  means  of  the 
hand  (e)  or  foot,  or  even  by  an  instrument,  such  as  a  pistol  or  hook  (cf). 
So,  it  seems,  that  the  discharging  a  loaded  gun  through  the  window  of  a 
dwelling-house  is  a  sufficient  entry  {e). 

But  the  entry  must  appear  to  have  been  made  with  the  immediate  intent 


(o)  Haw.  c  88.  But  if  the  chamber  of 
the  goeat  be  broken  by  another,  the  dwel- 
UDg-banae  most  be  alleged  to  be  the  ion- 
keeper*!,  and  a  guest  may  be  guilty  of 
hiceny  in  respect  of  goods  entrusted  ts 
him  as  a  guest. 

(p)  Foftter,U)8. 

(q)  Ibid.  109,  in  Gibbon*s  Cote. 

(r)  1  Haw.  c.  88;  1  Hale's  P.  C.  608. 
4»7.55l. 

(«)  East's  P.  G.  485;  1  Haw.cd8,s.6; 
dlnst.6i;  Snmm.  81. 

(O  Le  Motfi  Cote,  Kel.40;  1  Haw. 

<«)  k.  V.  Casuy  ^  Cotter,  Kel  68. 
And  see  SempU^i  due,  1  Leach,  484. 
{x)  B.  V.  Farre,  KeL  48. 

(y)  R.  y.  Ann  HoMikms,  East's  P.  C. 
486,  MS.  Tracy,  80,  dc  MS.  8am.  The 
prisoner,  in  the  absence  of  the  family,  per- 
suaded the  boy,  who  kept  the  key  of  the 
house,  to  let  her  in,  by  a  promise  of  a  pot 
of  ale ;  and  after  admission,  and  whilst  the 
boy  was  gone  for  the  ale,  she  robbed  the 
house.  See  JR.  T.XeJkfoM,Kd.  42;  East's 
P.  C.  486.  494. 

(z)  Where  a  servant  lets  another  in  to 


commit  a  burglary,  it  is  burglary  In  both. 
ComioalVs  Case,  East's  P.  C.  486;  2  Str. 
882 ;  4  Bl.  Comm.  227 ;  10  Str.  483 ; 
1  Hale,  563. 

( a)  £aBt'«  P.  C.  486 ;  2  MS.  Sum.  298 ; 
1  Hale,  553;  1  Haw.  c.  88,  8.4;  East's 
P.  C.  491.  Where,  however,  the  servant, 
by  the  assent  of  the  master,  lets  in  rob- 
bers, under  an  agreement  with  them  to 
rob  the  house,  it  saems  to  be  doubtful 
whether  the  act  be  burglarious.  See  East's 
P.  a  486;  and  JBgginffton'e  Case,  Ibid. 
494. 

{b)  1  Hale,  606.  Easfs  P.  C.  486; 
1  Haw.  c.  36,  8.  3;  Sav.  60;  Cromp.  81, 
eontra,    Dalt.  e.  161,  s,  8. 

(e)  IL  V.  Gibbons,  Post.  107.  Bast's 
P.  C.  490 ;  where  the  prisoner  cut  a  hole 
in  the  shutters  of  a  dwelling-house,  through 
which  he  put  his  hand  and  took  out 
watches. 

(d)  8  Inst.  64;  East's  P.  C.  490. 

(e)  See  East's  P.  C.490;  1  Haw.  c.  38, 
S.7;  1  And.  115;  Ld,  Hale(l  P.C,  655,) 
says  that  it  does  not  make  a  burglary ;  but 
adds  a  qtusre. 
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Entry. 


Dwelling, 
hoiuei 
what  is. 

Inhabit- 
ancy. 


Animus 
rcvertendL 


to  commit  a  felony y  as  distinguished  from  the  previous  intent  to  procure 
admission  to  the  dwelling-house.  Where  it  appeared  that  a  centre-bit  had 
penetrated  through  the  door,  chips  being  found  in  the  inside  of  the  house, 
yet,  as  the  instn^ment  had  been  introduced  for  the  purpose  of  breaking, 
and  not  for  the  purpose  of  taking  the  property,  or  committing  any  other 
felony,  it  was  held  that  the  entry  was  incomplete  (f). 

If  A,  send  in  a  child  of  seven  or  eight  years  old  at  the  window,  who  takes 
goods  out  and  delivers  them  to  il.,  who  carries  them  away,  it  is  a  burglary 
by  ^.,  though  the  child,  for  want  of  discretion,  be  not  guilty  (g). 

It  is  not  essential  to  prove  that  the  entry  was  on  the  same  night  with  the 
breaking  (A),  provided  both  were  in  the  night. 

Secondly y  of  the  dweUxng-Junae  of  another  (t).  It  is  to  be  considered,  Ist, 
what  constitutes  a  dwelling-house ;  2dly,  its  extent ;  3dly,  proof  of  owner- 
ship. 

Ist.  A  dwelling-house  is  constituted  by  a  permanent  inhabitancy  of  the 
house.  Mere  inclosed  ground,  or  a  booth,  or  tent,  is  not  a  dwelling-house  (A) ; 
but  a  hay-loft  above  a  stable  is,  if  inhabited,  although  it  be  rated  as  appur- 
tenant to  the  stable  (Z).  Chambers  in  the  inns  of  court,  and  in  colleges 
within  the  Universities,  are  dwelling-houses  (m). 

An  actual  inhabitancy  previous  to  the  offence  is  essential ;  and  therefore, 
although  goods  have  been  brought  into  a  house,  and  possession  taken  with 
a  view  to  inhabitancy,  yet  no  burglary  can  be  committed  by  breaking  into 
the  house  previous  to  actual  residence  by  the  owner  or  some  of  his  family  (n). 
Nor  where  the  inhabitancy  is  casual,  and  for  a  particular  purpose,  as,  where 
a  workman  sleeps  in  an  unfinished  house  (o),  or  an  agent  is  placed  in  the 
house  to  watch  thieves  or  goods  (/»). 

But  where  there  has  been  an  actual  inhabitancy,  by  the  owner  or  his 
servants  sleeping  in  the  house,  a  burglary  may  be  committed  in  the  absence 
of  the  owner  and  all  his  family,  provided  the  house  has  not  been  abandoned, 
and  there  be  an  intention  to  return  to  the  house  {q).    But  in  all  such  cases 


(/)  2?.  ▼.  Hughes  and  otherty  1  Leach, 
452;  East's  P.  C.  491. 

(ff)  I  Hale,  665, 6. 

(h)  Ibid.  551.  557;  East's  P.  C.  491. 
An  entry  suflicient  to  constitute  a  burglary 
b  also  sniiicient  under  the  statutes  against 
honsebreaking  in  the  day>tinie,  under  the 
Stat.  I  Edw.  6,  c.  12,  s.  6;  39  Eliz.  c.  15 ; 
FoBt.  108.  See  the  Ute  stat.  7  &  8  G.  4, 
c  29,8. 12  &  14. 

(t)  A  mansion,  the  breaking  which  may 
constitute  a  burglary,  includes  the  walls  or 
gates  of  a  town  and  churches. 

{k)  Haw.  c.  39,  8. 17. 

(0  Turner's  Case,  East* s  P.  C.  492. 

(m)  Hale,  556 ;  Haw.  c.  38,  s.  I. 

(fi)  R.  ▼.  Lyon  and  Miller,  Leach,  221. 
East's  P.  C.  497 ;  Haw  c.  38,  s.  11.  Hal- 
lard's  Cassy  East's  P.  C.  498 ;  where  the 
former  tenant  had  quitted  the  house,  and 
the  In-comlng  tenant  had  put  aU  his  goods 
into  the  house,  and  had  frequently  been 
there  in  the  day-time,  but  neither  he  nor 
any  part  of  his  fiunily  liad  ever  slept  there ; 
it  was  held  by  BuUer,  J.  that  no  burglary 
could  be  committed  there.  The  same  point 
was  decided  by  Grose,  J.  in  another  case. 
See  East's  P.  C.  498. 


(o)  Where  an  executor  puts  servants 
into  the  house  which  belonged  to  him  as 
executor,  it  seems  that  burglary  may  be 
committed  there.  B.  ▼.  Jones  and  Long- 
man.  East's  P.  C  499.  If  a  servant  live  in 
a  house  of  the  master  at  a  yearly  rent,  it 
is  the  house  of  the  servant,  though  he  has 
it  by  reason  of  the  service.  R,  v.  Jervis, 
1  R.  &  M.  7. 

(p)  Broum's  Casey  East's  P.  C.  501. 
Smith*s  Case,  East's  P.  C.  497 ;  1  Hale, 
557.  Harris's  Cassy  Leach,  808;  East's 
P.  C.  498.  B,  V.  Davis,  East's  P.  C.  499. 
Where  a  servant  with  his  iamlly  inhabited 
part  of  the  house  of  business  of  a  com- 
pany, the  whole  being  open  to  him,  and 
he  and  his  family  were  the  only  persons 
dwelling  there,  held  that  it  might  properly 
be  described  as  his  dwelling-house;  and 
sembUy  it  might  also  have  been  laid  as  the 
house  of  the  company.  Witt*s  Case,  1  R. 
k  M.  C.  C.  L.  248. 

(g)  1  Hale,  550;  1  Haw.  c.38;  East's 
P.  C.  496 ;  8umm.  82.  B,  v.  Murry  and 
Harris,  East's  P.  C.  496;  Post  77.  J. 
NichoUs,  the  owner  of  the  house  at  West- 
minster took  a  journey  into  Cornwall,  wit^ 
intent  to  return,  and  sent  his  wife  and 
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the  inquiry  as  to  the  intention  to  return  is  material,  and  should  be  distinctly 
proved. 

Where  the  owner  of  the  house,  at  the  latter  end  of  the  summer  quitted 
the  house,  which  he  had  generally  used  for  a  summer  residence,  and  took 
away  great  part  of  the  furniture,  and  had  not  then  come  to  any  settled 
resolution  whether  he  would  return  or  not,  but  said  that  he  was  rather 
inclined  totally  to  quit  the  house,  and  let  it  for  the  remainder  of  the  term, 
and  the  house  was  broken  and  robbed  in  the  January  following,  the  Court 
held,  that  under  the  circumstances  the  house  could  not  be  considered  as  his 
dwelling-house  (r). 

2dly.  Extent  of  the  dweUing-hause, — The  term  dwelling-house  compre-  Extent 
hends  all  buildings  within  the  curtilage  or  inclosure  («),  all  under  the  same 
range  of  building  and  roof,  such  as  the  buttery  of  a  college  {t) ;  and  it  was 
formerly  sufficient  if  the  building  adjoined  the  dwelling-house,  and  it 
appeared  to  the  jury  that  it  was  occupied  as  parcel  of  the  dwelling-house, 
although  there  were  no  common  curtilage  and  inclosure,  or  internal  commu- 
nication (u),  such  as  a  bam,  stable,  cow-house,  dairy-house  or  the  like,  or  a 
back-house  eight  or  nine  yards  distant  from  the  dwelling-house,  and  con- 
nected only  by  a  pale  extending  between  them  ( x).  But  now  by  the  stat. 
7  &  8  G.  4,  c.  29,  s.  13,  no  building,  although  within  the  same  curtilage  with 
the  dwelling-house,  and  occupied  therewith,  shall  be  deemed  to  be  part  of 
such  dwelling-house  for  the  purpose  of  burglary,  or  for  any  of  the  purposes 
aforesaid,  unless  there  shall  be  a  communication  between  such  building  and 
dwelling-house,  either  immediate  or  by  means  of  a  covered  and  inclosed 
passage  leading  from  the  one  to  the  other. 

In  Garland's  Case  (y)  the  jury  found  specially  that  the  prisoner  in  the 
night-time  broke  into  an  out-house  in  the  possession  of  G,  5.,  and  occupied 
by  him  with  his  dwelling-house,  and  separated  therefrom  by  an  open  passage 
eight  feet  wide,  and  that  the  said  out-house  was  not  connected  with  the 
said  dwelling-house  by  any  fence  inclosing  both.  And  the  Judges  were  of 
opinion  that  there  should  be  judgment  for  the  prisoner,  for  the  jury  should 
have  found  it  parcel  of  the  dwelling-house  if  it  were  so  (z). 

In  Eggington^s  Case  (a)  it  appeared  that  a  manufactory  was  carried  on  in 


fiuDily  out  of  town,  and  left  the  key  with  a 
fHend  to  look  after  the  house ;  after  he  had 
heen  gone  a  month,  the  house  was  broken 
and  robbed  in  the  night-time ;  in  a  month 
afterwards  he  returned  with  his  family  and 
Inhabited  the  house ;  and  adjudged  to  be 
bnrglary,  O.  B.  10  Will.  3.  In  the  case 
of  22.  V.  Kirkham  and  Ellison,  (Lane.  Sp. 
Ass.  1817),  Wood  B.  held  that  the  offence 
of  stealing  in  a  dwelling-house,  under  the 
Stat.  12  Anne,  had  been  committed,  al- 
though the  owner  and  his  family  had  left 
the  house  six  months  before,  having  left 
the  furniture,  and  intending  to  return. 

(r)  Nutbrotpn's  Cases^  Fost  176;  Bast's 
P.  C.  496. 

(«)  1  Hale,  558, 559 ;  Haw.  c.  38,  s.  12; 
East's  P.  C.  492. 

(0  E,  ▼.  Maynard,  Easf  s  P.  C.  501. 

(u)  Brown's  Case,  East's  P.  C.  493. 

(x)  So  held  by  all  the  Judges  in  1665. 
See  1  Hale,  558, 559 ;  1  Haw.  c.  38,  s.  13 ; 


3  Inst.  64, 65 ;  4  Bl.  Comm.  225 ;  Dalt. 
c.  151,  8.  4 ;  Bast's  P.  C.  492. 

(y)  East*s  P.  C.  493,  Som.  Lent  Ass. 
1776. 

(z)  Ld.  Hale  seems  to  intimate,  that  if 
the  prosecutor  were  to  hold  the  out-honse 
as  tenant  to  one,  and  the  dwelling-house  as 
tenant  to  another,  burglary  could  not  be 
committed  in  the  out-house,  however  prox- 
imate to  the  dwelling-house  its  situation 
might  be  (1  Hale,  559) ;  but  this  doctrine 
is  justly  questioned  by  Mr.  East  in  his 
P.  C.  493.  It  is  difficult  to  conceive  how 
the  title  under  which  the  legal  occupant 
of  an  out-house  holds  it  can  affect  the 
question  whether  it  be  or  be  not  a  parcel 
of  the  dwelling-house.  It  is  very  possible 
that  a  roan  may  hold  different  parts  of  the 
same  entire  dwelUng-honse  under  different 
owners ;  and  the  principle,  if  well  founded, 
would  equally  apply  to  such  a  ease. 

(a)  Staff.  Spring  Ass.  1801,  East's  P.  C. 
494. 
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Extent  the  centre  of  a  large  pile  of  building,  in  the  wings  of  which  several  persons 
lived,  but  they  had  no  internal  communication ;  that  the  roofs  were  con- 
nected, and  the  entrances  to  all  were  from  the  same  common  inclosnre.  And 
all  the  Judges  held  that  the  centre  building  could  not  be  considered  as  parcel 
of  any  of  the  dwelling-houses,  and  could  not  be  considered  as  under  the 
same  roof,  although  the  roofs  were  connected. 
Ownersliip.  The  ownership  and  situation  of  the  dwelling-house  must  be  proved  as  U  is 
laid  in  the  indictment,  and  in  the  proper  county.  Since  the  consideration 
of  ownership  is  sometimes  rendered  complicated  by  the  circumstances  of 
the  number  of  owners,  and  the  nature  of  their  interests,  it  will  be  desirably 
to  class  the  cases  as  follow : 

The  first,  including  those  cases  where  one  person  alone,  by  himself  or  his 
agents,  occupies  the  whole  dwelling-house  or  curtilage : 

2dly.  Where  several  persons  severally  occupy  distinct  parts  of  the  same 
dwelling-house : — 

3dly.  Where  several  persons  jointly  occupy  the  same  dwelling-hou9e. 

Ist.  Where  a  person  in  his  own  right,  by  himself  or  his  agents,  occupies 
the  dwelling-house. — In  such  case,  the  ownership  must  be  laid  in  the  sua  jure 
occupant,  and  the  inhabitancy  by  his  family,  his  servants,  or  even  his  guests 
in  his  own  absence,  will  support  the  allegation  that  the  dwelling-house 
is  his  {b).  And  even  where  a  feme  covert  lives  apart  from  her  husband,  the 
dwelling-house  must  be  laid  as  his  (o).  And  this  rule  holds  in  the  case  of  all 
persons  who  occupy  as  mere  agents  or  servants  of  another.  Apartments  in 
the  King's  palaces,  or  in  the  houses  of  noblemen  for  their  stewards  or  chief 
servants,  must  be  laid  as  the  mansion-houses  of  the  King  or  noblemen,  as 
has  been  long  ago  adjudged  in  the  instances  of  Somerset-house  and  White- 
hall, and  more  recently  in  that  of  Chelsea  Hospital ;  for  in  all  such  cases 
the  occupation  is  in  a  representative  capacity,  and  in  point  of  law,  is  not 
the  inhabitancy  of  the  servant  or  agent,  but  of  the  lord  or  proprietor  of  the 
mansion  {d), 

2dly.  Where  several  are  severally  possessed  of  distinct  parts  of  the  same 
dwelling-house : 

Where  a  house  once  entire  is  actually  converted  into  two  by  partitions, 
without  internal  communication,  and  the  parts  are  inhabited  by  different 
persons,  they  are  distinct  dwelling-houses. 

In  Jones's  case,  a  house  was  so  divided  for  the  purpose  of  accommodating 
two  partners,  each  of  whom  paid  his  own  separate  household  expenses,  but 
the  rent  and  taxes  were  paid  jointly  out  of  the  partnership  fiind.  A  burglary 
having  been  committed  in  one  part,  it  was  laid  in  the  indictment  to  be  the 
dwelling-house  of  the  partners  jointly ;  and  the  Court  held  that  it  ought  to 
have  been  laid  in  the  separate  occupant,  and  the  jury  were  directed  to 
acquit  the  prisoner  of  the  capital  part  of  the  charge  (e) 

If  the  owner  of  an  entire  house  inhabit  part,  and  let  part  to  a  lodger,  and 
there  be  a  common  entrance  for  both,  the  whole  remains  the  dwelling-house 
of  the  owner,  and  must  be  so  laid,  although  the  part  occupied  by  the  lodger 
or  lessee  be  broken  (f)    But  if  the  owner  inhabit  part,  and  let  another  part 

(6)  East's  P.O.  600;  Haw. e. 38,  s.  13,  (e)  B,  ▼.  Jones,  Leach,  007;   Bast's 

14 ;  1  Hale,  622.  557 ;  Kel.  27.  P.  C.  504.    As  to  the  rating  houses  sepa- 

(c)  Farr'i  Ceue,  Kel«  43.  rated  or  united  as  distinct  houses,  see 

(d)  East's  P.  G.  500.    Ann  Hawkins's  Tracy  ▼.  Tdlhot,  Salk.  532. 

Com,  Fost.  38.  Picket's  Case,  Bast's  P.  C.  (/)  Kel.  84 ;  4  Bl.  Comm.  225,  Lee  ▼. 

501.  Gansel,  Cowp.  1;    £a«t's  P.  C.  505,  6. 
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to  a  tenant,  and  the  part  so  let  be  entirely  separated  from  the  rest  of  the  Ownership, 
dwelling-house,  then  if  the  tenant  inhabit  the  part  so  separated,  and  it  be 
broken  into,  it  must  be  laid  to  be  his  dwelling-house  (</).  And  if  in  such 
case  the  tenant  did  not  inhabit  his  part  so  separated,  either  by  himself  or 
by  his  servant  or  family,  the  breaking  that  part  would  not  amount  to  a 
burglary  (A). 

Where  A,  let  off  a  cellar  from  the  house,  to  which  there  was  no  entrance 
but  from  the  street,  to  JB.,  and  also  let  a  chamber  to  JB.,  which  was  part  of 
the  remainder  of  the  house  inhabited  by  A»,  and  the  cellar  was  broken  into  in 
the  night-time,  it  was  held  that  the  ownership  was  to  be  laid  in  A.  (t).  And 
this  seems  to  be  the  necessary  consequence  of  two  former  rules  considered 
in  connection  ;  for,  in  the  first  place,  B,'»  occupation  of  the  cellar,  together 
with  the  chamber  which  he  inhabited,  rendered  the  breaking  burglarious 
as  far  as  regarded  the  inhabitancy,  or,  in  other  words,  it  was  parcel  of  a 
dwelling-house ;  and  according  to  another  rule,  the  ownership  of  that  dwel- 
ling-house was  not  in  B,  but  in  A.,  who  continued  to  occupy  part. 

A  guest  at  an  inn  has  no  possession  as  distinct  from  that  of  the  landlord, 
and  therefore  if  his  chamber  be  broken  into  it  must  be  laid  to  be  the  dwelling- 
house  of  the  landlord  (A). 

If  a  lodger  at  an  inn  open  the  latch  of  his  own  chamber-door  with  a 
felonious  intent  in  the  night-time,  it  is  said  that  he  does  not  commit  a 
burglary  (/) ;  but  that  if  he  break  the  chamber-door  of  another  lodger  or 
guest,  he  is  guilty  of  burglary  (m). 

Where  a  house  is  let  to  several  lodgers  or  inmates,  and  the  owner  inhabits 
elsewhere,  each  separate  apartment  is  the  dwellings-house  of  the  lodger,  by 
reason  of  his  separate  inhabitancy.  So  burglary  may  be  committed  by 
breaking  into  chambers  in  the  inns  of  court,  or  in  colleges,  and  each  must 
be  laid  to  be  the  dwelling-house  of  him  who  inhabits  it  mo  jure  (n). 

3dly.  Where  several  are  in  joint  occupation  of  the  dwelling-house  mojurt^ 
the  dwelling-house  is  that  of  all,  and  must  be  so  laid. 

Where  the  buttery  of  a  college  is  burglariously  broken,  it  must  be  laid  to 
be  the  dwelling-house  of  the  master,  fellows  and  scholars  (o). 

Thirdbfj  in  the  night-time. — By  the  stat.  7  W.  4,  and  1  Vict.  c.  86,  s.  4,  night  in  the 
(in  the  case  of  burglary)  is  considered  to  commence  at  nine  of  the  clock  in  the  nigbt-time. 
evening  of  each  day,  and  to  conclude  at  six  of  the  clock  in  the  morning  of  the 
next  succeeding  day.  Both  the  breaking  and  entry  must,  it  is  said,  be  in  the 
night  (r),  but  it  is  not  essential  that  both  should  be  done  on  the  same  night. 

Fourthly,  with  a  felonious  intent. — This  may  be  to  commit  a  felony  at  Intent, 
common  law,  as  a  murder,  larciny  or  rape  («),  or  a  felony  by  statute ;  for 
such  a  felony  possesses  all  the  incidents  of  a  felony  at  common  law  (t). 

Evidence  that  larciny  was  committed  is  primd  facie  evidence  of  an  entry 


JHetum  of  Holt,  C.  J.  2?.  v.  Carrot/,  Bast's 
P.C.  606;  Leach,  873. 

(if)  East's  P.G.  507. 

Tk)  Ibid. 

(i)  CTtAfon'i  Oue,  East's  P.  C.  606. 

{k)  I  Hak,  554.  657.  H.  ▼.  Prouer, 
Sasf  8  P.  G.  508 ;  whe>e  it  seems  that  a 
landlord  cannot  be  guilty  of  burglary  in 
brealting  open  the  cbamlicr  of  his  guest 
Bast's  P.  C.  508;  Kel.  84.  But  see  Dal- 
ton. 

(0  1  Hale,  554.     Qtc.  Kel.  69. 

VOL.  II. 


(m)  Ibid. 

In)  Trapthaw*$  Case,  Leach,  478; 
East's  P.  C.  506. 

(o)  H.  ▼.  Maynardy  East's  P.  C.  501. 

(r)  Cromp.  33 ;  8  Edw.  8.  East's  P.  C. 
500« 

(«)  Bast's  P.  C.  509;  1  Hale,  550. 561 ; 
Kel.  67 ;  1  Show.  53.  As  to  a  rape,  see 
B.  T.  Locott  and  Villert,  Kel.  30 ;  1  Hale, 
560. 568.     Gray*s  Ctue,  btr  481. 

(0  B,  V,  Vobbit  East's  P.  C.  513;  1 
Hale,  561. 

T  6  -K 
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Intent 


Principal 
and  acces- 


Evidence 
in  case  of 
larcioy. 


mth  a  felonious  intent  (u).  The  felony,  or  the  intent,  must  be  proyed  as 
laid. 

If  an  intent  to  steal  be  alleged,  it  is  not  sufficient  to  prove  an  intent  to 
rescue  goods  seized  by  an  excise  officer  (x).  If  the  intent  be  alleged  to  kill, 
it  is  insufficient  to  prove  an  intent  to  maim  (y).  If  an  intent  be  laid  to  steal 
the  goods  of  A.  it  is  not  sufficient  to  prove  an  intention  to  steal  the  goods  of 
JB.  (z).  If  an  actual  larciny  be  alleged,  it  is  not  sufficient  to  prove  a  mere 
intention  to  steal  (a). 

If  a  servant  in  conspiracy  with  another  let  him  into  the  house,  it  is 
burglary  in  both  (6).  Where  several  are  concerned,  the  entry  of  one  is  the 
entry  of  all ;  and  although  some  stand  on  the  outside  to  keep  watch,  all  are 
equally  guilty  of  burglary  (c). 

If  a  burglar  in  one  county  convey  the  goods  into  another  county,  where 
he  is  convicted  of  larciny,  he  may  be  ousted  of  his  clergy  by  proof  of  the 
burglary  in  the  former  county  (d)» 


BYE-LAW. 

Debt  for  penalty  on.  See  Butchers*  Company  v.  Money,  1  H.  B.  370. 
Willes,384.    Wentw.  Ind.,601.    Com.  Dig.  tit.  Bye  Law. 

The  words  in  a  bye-law,  **  it  shall  be  lawful,"  are  optional.  R.  v.  Bailiffs 
of  Bye,  2  D.  &  R.  172  j  R.  v.  Mayor  ofFowey,2  B.  &C.584 ;  4  D.  &  R.  132. 

CANCELLATION.    iS(?e  DEED. 
CAPTION.    Sec  REPLEVIN. 


Proof  in 

action 

against 


Pro<»fof 
contract. 


CARRIERS, 

In  an  action  against  carriers  for  negligence  or  other  improper  conduct,  in 
respect  of  the  carriage  of  goods  or  persons,  whether  the  declaration  be 
founded  in  assumpsit  for  breach  of  the  defendant's  undertaking,  or  in  tort 
for  breach  of  duty,  it  is  necessary  to  prove,  1st,  a  contract  express  or  im- 
plied ;  2dly,  the  delivery  of  the  goods ;  and  8dly,  the  defendant's  breach  of 
promise  or  duty. 

Ist.  The  action  is  founded  either  upon  an  express  and  special  contract,  or 
an  implied  one.  When  an  express  contract  exists,  it  must  be  relied  upon 
and  proved ;  for  where  there  is  an  express  contract,  none  can  be  implied  (e). 


^  («)  Kel.  30 ;  1  Hale,  560. 

(x)  JR.  V.  Knight  and  Boffey,  East's 
P.  C.  610. 

(y)  East's  P.  C.  613. 

(z)  B,  ▼.  Jenks,  Leach,  896;  Easfs 
P.O.  614. 

(a)  JR.  V.  Vandereombe  and  Abbott, 
East's  P.  C.  614. 

(b)  Cornwall's  Caseyl^Vs  P.O. 486; 
1  Str.  881;  1  Hale,  666;  1  Haw.  c.  38; 
10  St.  Tr.  433.  It  has  been  said  that  the 
servant  In  such  case  is  guilty  of  larciny 
only  (Dalt.  c.  161);  but  since  they  both 
act  in  the  commission  of  the  same  crime,  it 
seems  that  it  mnst  be  burglary  in  both  or 
neither,  and  the  breaking  and  entry  by  one 
is  the  act  of  both. 

(c)  1  Hale,  439.  666;  1  Haw.  c.  38; 
Kel.  111.  161 ;  Fo4t.  360.  363. 

{d)  See  tit.  CBRTiFiCAT-e. 


(e)  See  tit.  Assumpsit.  Where  the 
plaintiffs  declared  in  the  general  form,  and 
it  appeared  that  the  course  of  dealing  was, 
that  the  plaintiffs  paid  an  annual  snm  for 
the  carriage  of  parcels  between  London 
and  Dover,  and  that  on  the  delivery  of 
each  parcel  the  defendants  gave  a  written 
acknowledgment,8tating  their  undertaking 
to  carry  and  deliver  the  same  safely,  fire 
and  robbery  excepted,  it  was  held  to  be  a 
fatal  variance.  Latham  v.  Butley,  8  B. 
&  C.  20;  3  D.  &  R.  211 ;  3  Starkie's  C. 
1 43.  A  8  to  the  right  of  a  vendor  or  vendee 
to  maintain  the  action,  see  tit  Vendor, 
In  the  case  of  Stcain  v.  Shepherd,  cor. 
Parke,  J.,  York  Summ.  Assizes,  1832, 
there  was  an  order  in  writing  for  goods  to 
be  sent  by  a  particular  carrier ;  the  goods 
being  lost,  the  vendor  brought  the  action, 
and  his  agent  swore  tliat  tlie  course  of 
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The  plaintiff  usually  relies  upon  an  implied  contract,  proving  that  the  defen-  Implied 
dant  is  a  common  carrier,  as  alleged  in  the  declaration,  and  that  the  goods  ^^^^^^^^ 
in  question  were  delivered  to  one  acting  as  his  agent  at  the  office,  warehouse, 
or  other  place  of  husiness,  or  to  an  agent  conducting  his  coach  or  waggon  in 
its  usual  course  (/). 

Where  there  is  but  one  contract  for  the  carriage,  and  the  carrier  receives 
the  whole  consideration,  he  is  liable  for  the  loss  of  goods  arising  before  the 
delivery,  although  it  takes  place  whilst  the  goods  are  in  the  possession  of 
another  for  the  purpose  of  custody  or  of  cartage,  although  the  profits  in 
respect  of  such  custody  or  cartage  are  allowed  to  the  latter  by  the  carrier^ 
and  although  that  fact  be  known  to  the  owner ;  for  as  between  the  owner 
and  the  carrier,  such  third  person  is  merely  the  agent  of  the  carrier  (^). 

Where  il.,  a  part-owner  in  several  coaches,  made  a  contract  with  B.  for 
the  carriage  of  parcels  which  he  was  in  the  habit  of  sending  to  various  places, 
it  was  held  that  this  was  binding  on  all  the  co-part-owners,  as  well  those  who 
became  partners  after  the  contract,  as  those  who  were  partners  before  (A). 

Where  the  defendant  is  not  a  common  carrier,  it  is  necessary  to  prove  BxprcM 
what  the  terms  of  the  defendant's  undertaking  were.    If,  although  he  was  ^'o"*™^ 
not  a  carrier,  he  expressly  undertook  to  carry  the  goods  safely  and  securely, 
he  will  be  liable  for  any  damage  which  they  sustain  (»). 

If  any  receipt  was  given  on  the  delivery  of  the  goods,  it  should  be  pro- 
duced {k) ;  and  if  an  entry  was  made  in  the  defendant's  book,  notice  should 


dealing  was  that  the  vendee  had  a  right 
to  retnm  all  goods  which  did  not  suit  Mm, 
and  tliat  the  vendor  paid  for  the  carriage ; 
Parke,  J.,  held  that  it  was  a  qnestion  for 
the  jary  whether  the  property  passed  by 
delivery  to  the  carrier. 

(/)  Where  the  only  proof  of  the  defen- 
dant's being  a  carrier  from  London  was  that 
he  kept  a  booking-office,  and  that  on  a 
board  at  the  door  were  painted  the  words 
**  conveyances  to  all  parts  of  the  world," 
Lord  Tenterden  was  of  opinion  that  this 
was  not  sufficient,  there  being  in  London 
booking-offices  not  belonging  to  carriers. 
Upstme  V.  Stocky  2  C.  &  P.  688.  Q^. 
whether  this  was  not  sufficient  evidence 
to  go  to  a  jury.  See  further,  OUbert  v. 
DoZe,  5  Ad.  &  Eli.  543.  Where  a  raihoad 
Act  enabled  the  company  to  carry  pas- 
sengers and  goods,  and  contained  also  a 
clause  requiring  notice  of  action  to  be 
given  in  respect  of  anything  done  in  pur- 
suance of  such  Act,  a  loss  having  arisen 
by  the  carriages  getting  off  the  railroad. 
In  consequence  of  cattle  having  strayed 
thereon,  through  the  insufficiency  of  the 
fences  made  by  the  company,  it  was  held, 
tluit  having  availed  themselves  of  the  per- 
mission given  by  the  Act  to  carry  goods, 
they  thereby  became  common  carriers, 
and  liable  as  such,  and  that  the  action 
bdng  brought -against  them  as  such,  no 
notice  of  action  was  necessary.  Palmer 
V.  Grand  Junction  Bailuxiy  Company^ 
4  Mee.  &  W.  747  ;  7  Dowl.  282. 

(y)  Hyde  jr  another  v.  The  Mersey 
and  Trent  Navigation  Company,  5  T. 
R.  389.  Tlie  defendants,  carriers  from  A. 
to  JB.,  chaiged  and  received  for  the  amouut 


of  cartage  fh>m  a  warehouse  at  B.,  where 
they  usually  luloaded,  but  which  did  not 
belong  to  them,  to  the  consignee's  house ; 
and  it  was  held,  that  they  were  respon- 
sible for  the  loss  of  the  goods  destroyed  In 
that  warehouse  by  an  accidental  fire,  al- 
though they  allowed  (with  the  knowledge 
of  the  consignee)  all  the  profits  of  the  cart- 
age to  another  person.  But  where  the 
contract  was  to  carry  goods  from  S,  to 
M,,  to  be  forwarded  from  M,toN,;  and 
according  to  the  course  of  business  such 
goods  were,  on  their  arrival  at  Jf.,  imme- 
diately delivered  to  a  carrier  to  be  carried 
to  N.  on  payment  of  the  carriage  to  Jf., 
and  if  no  carrier  were  ready,  were  depo- 
sited in  the  carrier's  warehouse  at  3f .,  for 
which  no  charge  was  made,  till  they  could 
be  delivered  to  a  carrier  to  N,;  and  no 
carrier  to  iV.  being  ready  on  the  particular 
occasion,  the  goods  were  deposited  in  the 
warehouse,  and  destroyed  by  an  accidental 
fire ;  it  was  held,  that  the  defendants  were 
not  liable.  Oiirtide  v.  Praprietor$  of 
Trent  and  Mersey  Navigation,  4  T.  R. 
582.  So  where  A.  B.  C.  &  B.  agreed  to 
carry  goods  from  London  to  France,  and 
there  to  deposit  them  in  the  warehouse  of 
A.',  held  that  their  liability  as  carriers 
ceased  on  the  arrival  of  the  goods  in 
France,  and  that  A.  having  paid  the 
amount  of  a  loss  of  the  goods,  after  they 
had  been  deposited  in  the  warehouse,  could 
not  recover  contribution  from  B,  C,  k  D. 
In  re  Webb,  8  Taunt.  443. 

(h)  Helsby  v.  Mears,  5  B.  &  C.  504. 

(i)  Bobinson  v.  Dunmore,  2  B.  &  P. 
41G. 

(k)  Latham  v.  Butley,  R.  &  M.  13.    It 
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be  giren  to  produce  it^  and  alao  the  way-bill^  if  the  goods  were  sent  by  a 
coach.  It  should  also  be  proved  what  orders  were  given  at  the  time,  as  to 
the  carriage  of  the  goods^  and  place  of  destination,  and  what  was  ^e  written 
direction  upon  them. 

Where  there  is  no  privity  of  contract  other  than  arises  firom  ownership,  it 
shoidd  appear  from  the  evidence  that  the  plaintiff  was  the  owner  of  the 
goods,  for  if  the  vendor  of  goods  deliver  them  to  the  carrier  by  order  of  the 
vendee,  at  whose  risk  they  are  sent,  the  vendor  is  the  mero  agent  of  the 
vendee,  and  the  action  should  be  brought  by  the  latter  (/) ;  and  if  the  action 
wero  brought  by  the  vendor,  he  would  be  nonsuited.  Whero  goods  were 
shipped  and  described  in  the  bill  of  lading  to  have  been  shipped  by  order 
and  on  account  of  the  consignee,  it  was  held  that  no  property  could  be 
recognized  but  that  specified  in  the  bill  of  lading,  and  as  that  showed  the 
property  to  be  in  the  consignee,  the  consignor,  who  brought  the  action,  was 
nonsuited  (m).  Where,  on  the  other  hand,  the  bill  of  lading  stated  that  the 
goods  were  shipped  by  the  plaintiffii  (in  England),  to  be  delivered  to  L.  D, 
in  Surinam,  and  freight  was  to  be  paid  in  London,  and  the  plaintiffs  wero  in 
fact  the  agents  of  Z.  2>.,  who  resided  abroad,  it  was  held  that  a  sufficient 
privity  of  contract  had  been  established  (n). 

An  action  for  negligence  of  this  nature  must  be  brought  against  the  prin- 
cipal, and  not  against  an  agent  employed  in  the  conduct  of  the  master's 
business,  although  the  loss  has  resulted  from  the  negligence  of  the  latter. 

Where  it  appeared,  in  an  action  against  the  defendant  as  a  common 
carrier,  that  he  was  the  mere  driver  of  the  ooach,  and  not  the  owner,  and 
that  he  had  before  carried  parcels  for  the  plaintiff,  and  it  did  not  appear 
that  in  this  or  any  other  instance  any  contract  had  been  made  for  any 
reward  to  be  paid  for  conveyance,  it  was  held  that  the  action  should  have 
been  brought  against  the  principaL  The  loss  in  this  case  resulted  from  the 
negligence  of  the  master  through  the  medium  of  the  servant  (o).  It  would 
have  been  otherwise  if  the  servant  had  undertaken  to  carry  for  hire  on  his 
own  account,  although  in  fraud  of  his  master  (j9).  So  where  a  pareel  carried 
from  Bristol  to  Bath  was  delivered  by  the  mail-guard  to  a  porter,  who 
received  a  proportion  of  the  porterage,  the  rest  being  paid  to  the  proprietors 


does  not  require  a  stamp  if  tiie  caniage 
does  not  exceed  20  L,  altiiough  the  goods 
be  of  greater  valiie. 

(0  i>acoefv.PMA,8T.  R.390.  Duttim 
V.  Solomontan,  3  B.  &  P.  582.  Jacobs  v. 
NeUarif  3  Taunt.  423.  Davit  v.  Janui, 
<5  Burr.  2680.  JIfaore  v.  WUsoh,  1  T.  R. 
659.  Although  the  carrier  b  to  be  paid 
by  the  vendor.  King  v.  MertdUh^  2 
Camp.  630.  And  see  tit.  Goons  sold 
AND  DBLIVEKBD.  But  Where  the  con- 
aignor  makes  the  contract  with  the  caz^ 
iHbTj  and  is  to  pay  him,  he  ought  to  briug 
the  action.  Davia  v.  Jamet^  5  Burr.  2680. 
Where  the  plaintiffs  consigned  goods  ac- 
oording  to  an^order  received,  and  the  party 
who  ordered  them  turned  oat  to  be  a 
awtakdler,  wlio  got  possession  of  them  by 
the  carrier's  negligence ;  it  was  held  that 
they  might  maintain  the  action,  as  no  pro- 
perty hail  passed  to  the  consignee.  Dtf/f 
F.  Buddy  3  B.  &  B.  177.  And  see  Brooke 
V.  Pickman^  4  Bing.  218.  Middleton  v. 
irowUr,    1  Salk,  208.    It  is  otherwise 


where  the  owner  has  undertaken  to  watck 
his  property.  Srind  v.  JDale,  2  M.  &  W. 
775.  Or  where  it  appears  that  a  consignor 
does  not  intend  to  trust  a  shipowner  with 
the  custody,  as  where  he  is  in  the  habit  of 
sending  his  own  servant  in  charge  of  the 
goods,  who  has  the  ezclnsiye  management 
of  than.  Bast  India  Company  v.  PMen^ 

0  Btr.  690.  Where  goods  are  forwarded 
on  approval,  the  consignor  should  sue. 
Swam  V.  Skephardj  1  Mo.  &  R.  223. 

(lit)  Brown  v.  Hodgton,  2  Camp.  36. 
A  special  property  is  sufficient,  as  in  tiie 
case  of  a  laundress  returning  clothes. 
Freeman  v.  Birehy  1  K.  &  M.  420. 

(n)  Joseph  V.  JTftOA,  3  Camp.  320. 

{o)  Per  Ld.  Ellenborougb,  WUliami  v. 
Crantiony  2  Starkie's  C.  82.  But  a  stag»- 
ooaohman  is  responsible  for  the  loss  of  a 
parcel  which  he  receives  to  carry  without 
reward,  if  it  is  lost  through  gross  negli- 
gence on  Ms  part    Beauckamp  v.  Poudey, 

1  Mo.  &  R.  38. 
(p)Beauehampy^owleifflUo,iLlLd%. 
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of  the  inn  where  the  coach  stopped,  for  booking,  it  was  held  that  the  porter 
being  a  mere  servant  was  not  liable  for  the  loss  (9). 

Where  two  are  jointly  interested  in  a  waggon,  each  is  liable  for  the  negli-  PartieB. 
gence  of  an  agent  in  conducting  it,  although  by  a  subordinate  arrangement 
between  themselres,  each  undertakes  the  conduct  and  management  of  the 
waggon  by  his  own  driver  and  his  own  horses,  for  specified  distances  (r). 

Where  the  declaration  is  in  assumpait,  the  plaintiff  must,  as  in  other  cases, 
prove  a  joint  promise,  as  by  proof  that  aU  the  defendants  were  proprietors^ 
or  otherwise ;  and  it  is  no  ground  of  nonsuit  that  there  are  other  partners 
or  proprietors  who  have  not  been  made  defendants. 

Where  the  action  is  laid  in  tort,  there  has  been  some  difference  of  opinion 
whether,  inasmuch  as  the  action  is  virtuaUy  founded  upon  a  contract  either 
express  or  implied,  a  verdict  may  be  given  against  one  defendant,  and  in 
favour  of  another  (s).  But  it  is  now  settled,  that  where  the  action  is 
founded  on  a  misfeasance,  a  breach  of  common  law  duty,  it  is  several  in  its 
nature,  and  maintainable  against  some  only  of  those  against  whom  the 
action  is  brought  {t). 

In  a  late  case  where  the  action  was  against  eleven,  as  coach-owners,  for 
J^egligencey  in  consequence  of  which  the  coach  was  overturned  and  the 
plaintiff  injured,  and  there  were  two  counts,  both  of  which  specified  a  con- 
tract to  carry  the  plaintiff;  and  upon  the  trial  the  plaintiff  proved  the 
partnership  of  all  but  two,  and  had  a  verdict  against  them,  the  Court  of 
King's  Bench  afterwards  refused  a  motion  for  a  new  trial,  or  a  nonsuit, 
observing,  that  the  application  was  contrary  to  the  justice  of  the  ease,  and 
tiiat  as  the  objection  was  on  the  record,  the  defendants  might  take  it  by 
means  of  a  writ  of  error  (n).    The  judgment  was  afterwards  affirmed. 

Where  the  declaration  (in  cLsmnipnt)  alleged  that  the  defendant  under*  Variance, 
took  to  carry  goods  in  consideration  of  certain  hire  and  reward  to  be  paid 
by  the  plaintiff,  the  consignor,  jand  it  appeared  in  evidence  that  the  con- 
signee of  the  goods  had  agreed  with  the  plainti^  to  pay  for  the  carriage,  it 
was  held  to  be  no  variance ;  for  as  between  the  carrier  and  the  plaintiff  the 
latter  was  liable  (:r). 

Where  the  plaintiff  declares  in  auumpdt  in  the  common  form,  proof  of 
notice  to  him  of  special  terms  of  contract  contained  in  a  notice  by  the 
delbndant,  by  which  he  has  limited  his  responsibility,  does  not  occasion  a 
variance  (jr). 

A  mis-deecription  of  the  iemum  in  the  eontraet  of  carriage  is  fatal  {z). 


(jqy  Caveitofh  v.  Suck,  1  Price,  d28w 
The  coach  pn^rietors  in  this  case  had 
protected  themselves  by  a  notice. 

(r)  Waland  v.  Mkms,  1  Starkie's  C. 
272.  As  to  their  liability  for  goods  snp^ 
plied  in  such  a  ease,  see  Barton  v«  liiotr 
fon,  2  Tsuiit.  49. 

(9)  On  the  one  hand,  see  Bomm  v.  Sand- 
fird,  Salk.  440 ;  3  Lev.  2^;  Garth. 58; 
3  Hod.  321.  Powell  v.  Lavtoftf  2  N.  R. 
965.  IfaxY.Ilobert4y2JK.IL454.  Bud- 
die y.  Wilton,  OT.  R.  300.  On  the  other, 
Oovett  V.  Radnidge,  3  East,  62.  Dickon 
T.  Clifton,  2  WTls.  319.  Cogga  v.  Ber^ 
nard,  2  Ld.  Kaym.  909.  Weall  t.  King, 
12  East,  452.    See  tit.  Yariakcb. 

(0  Bretkerton  v.  Wood,  3  B.  &  B.  54  ; 
9  Price,  408 ;  see  Amell  v.  Waterhowe, 
%  Ch.  1, 


(tt)  Wood  V*  Bretkerton,  ear.  Park,  J., 
taneaster  Sum.  Ass.  1820, 3  B.  &  B.  54. 

(«)  Mowey.  Wilson,  1  T.  R.  659. 

(y)  Clarke  v.  Gray,  6  East,  664. 

(z)  Tucker  v.  Craeklim,  2  Staikie's  C. 
385,  cor.  Abbott,  J.  Bat  in  Woodward  v. 
Booth,  7  B.  &  C.  391,  where  it  was 
averred  tliat  tlie  plaintiff  delivered  to  the 
defeodaat  a  tmnlc  to  be  pat  into  a  coach 
at  Chester,  in  the  coaoty  of  Chester,  to 
wit,  at,&c.,«ad  safely  carried  to  Shrews- 
bury, and  the  proof  was,  that  the  trunk 
was  delivered  to  the  defendant  at  the  eity 
of  Chester  (being  a  county  of  itself,  but 
within  the  ambit  of  the  county  of  Ches- 
ter), it  was  held  that  the  variance  was  not 
material.  And  see*  BecJtford  v.  Crui" 
well,  1  Mo.  &  R.  187,  where  the  ter^ 
minus  a  quo  being  stated  to  be  Loadoa, 


286 


carriers:  proof  of  loss. 


Proof  of 
delivery. 


OflOM. 


t^dly.  Belirery. — It  is  suffieieut  to  prove  a  delivery  either  to  an  agent 
of  the  defendant's  at  the  usual  place  of  receipt  or  to  an  agent  who  has 
authority  to  receive  them,  driving  the  coach  or  waggon  on  the  course  of 
conveyance  (a). 

If  the  master  of  a  vessel  receive  goods  at  the  quay  or  beach,  or  send  his 
boat  for  theniy  the  owners'  liability  commences  with  such  receipt  (b). 

8dly.  Proof  of  loss. — ^The  plaintiff  having  proved  the  defendant's  receipt 
of  goods  on  a  contract  to  deliver  them  safely  at  some  other  place,  it 
seems  to  be  incumbent  on  the  defendant  to  prove  the  performance  of  his 
promise.  To  support  an  averment  of  loss,  it  is  enough  for  the  plaintiff 
to  show  that  the  goods  in  fact  have  not  arrived  (c). 

A  promise  by  a  book-keeper  to  make  compensation  for  the  loss  of  a  parcel 
is  not  binding  upon  the  master,  unless  he  be  proved  to  be  a  general  agent  of 
the  master  for  such  purposes  (d). 

Where  the  plaintiff's  shopman  stated  that  he  did  not  know  of  the  delivery 
of  the  goods,  and  that  they  could  not  have  been  delivered  without  his 
knowledge,  it  was  held  to  be  sufficient  (e). 

The  declarations  of  a  coachman  relating  to  the  loss  have  been  held  to  be 
admissible  against  the  carrier  {f). 

Proof  of  the  loss  of  goods  by  a  carrier  will  not  be  sufficient  to  maintain  a 
count  in  trover  (g) ;  but  trover  lies  against  a  carrier  who  delivers  the  goods 
to  a  wrong  person,  although  by  mistake  (h).  And  if  a  carrier  refuse  to 
deliver  goods  in  his  possession  to  the  owner  after  demand^  it  will  be  evidence 
of  a  conversion  (»). 

If  the  plaintiff  declare  on  a  loss  in  negligently  carrying,  &c.,  he  cannot 
insist  on  a  loss  of  the  goods  in  the  defendant's  warehouse  previous  to  the 
commencement  of  the  carriage  (A). 


Ld.  Tenterden  held,  that  it  was  suffident 
to  prove  that  the  coach  went  from  a  part 
of  the  town  usually  called  London,  as 
Piccadilly. 

(a)  Oouger  v.  JoUy,  Holt's  C.  317; 
WiUianu  v.  Craruton,  2  Starkie's  C.  82. 
Seats,  if  such  delivery  were  not  in  the 
ordinary  course  of  bosiness,  but  for  the 
driver's  own  gafaL  Butler  v.  Baring,  2 
C.  &  P.  613.  The  merely  leaving  goods 
in  the  yard  of  an  inn  where  the  ddTendant 
and  other  carriers  pnt  up,  is  insufficient. 
Selway  ▼.  HoUaway,  1  Ld.  Ray.  46.  So, 
if  goods  be  left  at  a  wharf  i^ed  up  among 
other  gfoods  without  communication  to 
any  one  there.  Buekmore  v.  Levi,  3  Camp. 
414.  The  delivery  on  board  ship  should 
be  to  the  mate,  or  other  accredited  officer. 
Cobham  v.  JOmone,  5  Esp.  C.  43. 

ifi)  Fragant  v.  Long,  4  B.  &:  C.  219; 
Boys  V.  Pink,  8  C.  &  P.  361. 

(e)  Tw^er  v.  CracUin,  2  Starkie's  0. 
385.  The  delivery  must  be  according  to 
the  contract,  if  there  be  a  special  contract, 
or  according  to  the  course  of  trade,  where 
such  a  known  course  exists ;  see  Oolden  v. 
Manning,  2  Bl.  916 ;  3  Wils.  429 ;  Stoer 
V.  Crowley,  1  M'Clel.  &  Y.  129.  He  is 
bound  to  deliver  a  pi^cel  at  the  place  to 
which  it  is  directed.  Bodenham  v.  Ben^ 
nett,  4  Price  31.  Where  a  parcel  was 
difsctad  to*  J.  Worthy,  Exeter,*  and  the 


carrier  delivered  it  to  one  who  told  him 
he  had  been  sent  for  it  by  a  person  whom 
he  did  not  know,  but  who  was  in  the 
street,  ft  was  held  that  he  was  guilty  of 
gross  negligence,  and  liable,  notwlthstand- 
hig  the  notice  of  non-liability  which  had 
been  given.  Birkett  v.  Willan,  2  B.  &  A« 
356.  So  where  a  parcel  was  delivered  to 
the  carrier,  directed  *  Mr,  Parker,  High" 
street,  Oxford,*  and  after  the  parcel  had 
been  refused  by  Mr.  Parker,  was  delivered 
to  a  stranger  calling  himself  Parker,  whose 
residence  was  unknown  to  the  carrier. 
Duffy,  Budd,  3  B.  &  B.  177.  In  gene- 
ral, carriers  are  bound  to  carry  the  goods 
to  the  residence  of  the  consignee,  where- 
ever  they  are  directed.  Stoer  v.  Crowley, 
1  M'Clel.  &  Y.  129,  it^fra  note  (0* 

(d)  OZir«  v.^amef,  2  Starkie's  C.  281. 

(«)  Griffiths  V.  Lee,  1  C.  &  P.  110. 

C/)  Mayhew  v.  Nelson,  6  C.  &  P.  58. 

(jg)  Ross  V.  Johnson,  5  Burr.  2825. 
Kirkman  v.  Hargreaves,  Lane.  Sum.  Ass. 
1800,  cor,  Graham,  B.  cited  in  Selwyn's 
Ni.  Pri.  tit.  Carribrs. 

(h)  YouU  V.  Harbottle,  Peake's  C.  49. 
Syeds  v.  Hay,  4  T.  R.  260.  Ross  v.  Johnr 
son,  5  Burr.  2825 ;  Stephenson  v.  Hart, 
4  mg.  583. 

(i)  Salk.  655. 

(k)  Roskell  V.  WaterhoHse,  2  Starkie's 
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By  the  rules  of  Hilary  Term,  4  Will.  4,  the  plea  of  not  guilty  operates  Proof  In 

as  a  denial  of  the  loss  or  damage^  but  not  of  the  receipt  of  the  goods  by  the  defence, 
defendant  as  a  carrier  for  hire,  or  of  the  purpose  for  which  they  were 
receiyed. 

The  deliyery  must  be  according  to  the  contract,  if  there  be  a  special  con- 
tract, or  according  to  the  course  of  trade  where  a  known  course  exists  (I). 

According  to  the  well  known  rule  of  law,  a  carrier  is  liable  for  all  losses 
and  injuries  to  the  goods,  except  such  as  arise  from  the  act  of  God,  or  the 
King's  enemies  (m);  as  by  lightning,  or  by  a  hostile  invading  force.  He 
is  liable,  therefore,  although  it  appear  that  the  goods  were  destroyed  in  con- 
sequence of  a  casual  fire  which  broke  out  in  a  booth  at  the  distance  of  a 
hundred  yards  from  the  place  where  the  defendant  had  deposited  the 
goods  to  be  ready  for  carriage,  although  the  jury  negative  any  negli- 
gence on  the  part  of  the  defendant  (it);  so  where  the  goods  had  been 
carried  from  A,  to  JB.,  where  the  plaintiff  lived,  and  were  accidentally 
6umt  in  a  warehouse  there  before  they  had  been  carted  to  the  plaintiff's 
house,  the  carriers  were  held  to  be  liable,  although  the  warehouse  did 
not  belong  to  them,  and  although  they  allowed  the  profits  of  cartage 
which  they  received  to  another  person  (o), 

A  carrier  is  liable,  although  the  plaintiff  sends  a  servant  of  his  own 
with  the  defendant's  cart  to  guard  the  goods,  and  although  he  is  not  a 
common  carrier,  if  he  undertakes  for  the  safety  of  the  goods  (p).  So  it  is 
no  defence  that  the  damage  was  occasioned  by  tbe  wrongful  act  or  negli- 
gence of  a  third  person  (q).  This  is  a  rule  of  policy  and  convenience  in 
order  to  make  carriers  more  careful ;  for  if  a  carrier  were  to  be  excused 
where  the  damage  was  occasioned  by  the  misconduct  or  negligence  of 
strangers,  when  he  found  that  to  be  the  case  he  would  g^iye  himself  no  more 
trouble  about  the  goods.  He  is  liable,  although  the  goods  were  taken  by 
Tobbers,  using  force  which  he  could  not  resist  (r). 

C.  461.  See  also  In  re  Webb,  2  Moore, 
fiOO;  8TSsnnt.44d. 

(0  Ooiden  ▼.  Manning^  3  Bi.  916.  3 
Will.  429;  Stoer  v.  Cfrawley,  I  M'CIel. 
&  Y.  129.  In  tbe  abaence  of  any  express 
contract  or  usage,  a  carrier  is  bound  to 
delirer  the  goods  at  the  house  of  the  con- 
signee. Hyde  ▼.  Trent  and  Mereey  Nam- 
gation  Company,  5  T.  R.  389 ;  Ih^ff'  v. 
Buddy  9B.  kBA%^.  If  it  be  according  to 
the  carrier's  course  of  trade  that  he  should 
deliver  the  goods  at  the  consignee's  resi^ 
deace,  he  is  bound  to  do  so.  Ooiden  v. 
Manning,  2  W.  B.  916.  Where  goods  are 
carried  by  sea,  it  seems  to  be  sufficient 
that  the  captain  should  deposit  them  in  a 
place  of  safety,  and  give  notice  to  the  con- 
signee. Hyde  v.  2V^  and  Mereey  Navir 
gation  Company,  6  T.  R.  398.  And  see 
Ootliffe  V.  BoanM,  4  Bing.  N.  G.  314. 

(m)  1T.R.27;  5T.R.389;  2B.dcP. 
416;  1  East, 604;  3  Esp.  C.  127. 

(n)  Fartoard  v.  Pittard,  1  T.  R.  27. 
See  also  Hyde  v.  The  Trent  Navigatiim 
Company,  6  T.  R.  389.  So  of  a  hoyman. 
Doitf  V.  HaU,  1  Wils.  281.  He  continues 
liable  untU  delivery  to  the  party,  and  is 
not  discharged  by  delivery  at  a  wharf 
which  he  uses.  Wardell  v.  MouriUyan, 
2  £apu  C.  093.    in  exetptlon  of  losses  by 


the  perils  of  the  sea,  includes  a  loss  from 
the  vessels  running  foul  of  another.  Bu^ 
len  V.  PUher,  3  Esp.  C.  67. 

(o)  Hyde  v.  The  Trent  Navigation 
Company,  5  T.  R.  389.  Declaration  on  a 
contract  by  the  owners  of  a  steam-vessel 
to  carry  goods  ftom  Dublin  to  London, 
and  to  deliver  the  same  at  the  port  of 
London  to  the  plaintiff  or  his  assigns.  A 
plea,  that  after  the  arrival  of  the  vessel  at 
London  the  defendant  caused  the  goods  to 
be  deposited  on  a  wharf,  to  remahi  there 
until  they  could  be  delivered  to  the  plaintiff, 
the  whaif  being  a  place  where  goods  from 
Dublin  were  accustomed  to  be  landed,  and 
fit  and  proper  for  such  purposes,  and  that 
before  a  reasonable  time  lor  delivery  had 
elapsed  they  were  destroyed  there  by  fire, 
was  held  to  be  bed.  QotUffey*  Bourne,  4 
Bing.  N.  C.  314. 

(p)  BobvMon  V.  Dunmore,  2  B.  &  P. 
416.  So,  though  a  man  travel  in  a  stage- 
coach, and  take  his  portmanteau  with  him, 
although  he  has  his  eye  upon  the  portman- 
teau, the  carrier  will  be  responsible  if  the 
portmanteau  be  lost.  Per  Chambre,  J. 
2  B.  &  P.  419. 

(q)  Per  Ashurst,  J.  3  Esp.  C.  131. 

(r)  Per  Ld.  Mansfield,  C.  J.,  and  Bnller, 
J.  3  Esp.  G.  131. 
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PROOF   OF   KOTICE. 


Loss  by  th6 
act  of  God. 


Proof  of 
notice. 


Bnt  it  is  a  good  defence  to  show  that  the  goods  were  sunk  in  the  vessel  in 
which  they  were  sent,  in  consequence  of  a  sudden  squall  of  wind,  or  that 
they  were  thrown  oyerboard  to  lighten  the  vessel,  in  order  to  save  th^ 
passengers  in  a  storm  (5). 

In  order  to  prove  a  destruction  or  loss  hy  the  king^s  enemies,  the  goods 
having  been  taken  by  an  armed  force,  it  must  be  proved  that  they  were 
taken  by  robbers  or  pirates  {t). 

There  is  no  distinction  between  a  land  and  teatcr  carrier  (11) ;  and  the 
rule  extends  to  a  wharfinger  who  conveys  goods  from  a  wharf  to  vessels  in 
his  own  lighters  (x). 

The  most  common  defence  in  actions  of  this  nature  is  by  proof  that  the 
defendant  has  limited  his  common-law  responsibility,  by  notice  to  that 
efiect  to  the  plaintiff;  for  since,  in  point  o(  law,  it  is  competent  to  a  carrier 
do  to  limit  his  liability,  if  he  can  show  that  the  plaintiff  had  previond  notice 
of  the  terms  on  which  the  defendant  undertook  to  deal,  there  is  an  end  of 
his  eonnnon-la^  liability,  and  the  notice  of  those  terms  constitutes  a  special 
and  particular  contract  between  the  parties  (y). 

To  establish  a  defence  of  this  nature,  the  defendant  must  prove,  in  the 
first  place,  that  the  plaintiff  had  notice  of  the  defendant's  terms.  The  bur^ 
then  of  proof  lies  upon  the  defendant :  it  is  liot  sufficient  to  show  that  he 
has  used  means  to  give  notice,  he  must  proved  that  such  means  have  been 
effectual.  The  most  usual  evidence  to  shoir  this  is  by  proof  that  a  notice 
Was  put  up  in  the  office,  where  goods  are  received  and  entered  for  the  pur- 
pose of  carriage,  in  so  conspicuous  a  situation  that  it  must  (unless  he  were 
guilty  of  n>ilfi[l  negligence)  have  attracted  the  attention  of  the  plaintiff  or' 
his  agent,  for  a  notice  to  the  agent  under  such  circumstances  is  notice  to  the 
plaintiff  himself  {z).  This  proof  fails  where  the  party  who  delivers  the 
goods  at  the  office  cannot  read  (a) ;  and  where  the  goods  were  delivered 
by  a  porter  who  admitted  that  he  had  frequently  been  at  the  defendant's 
office,  and  that  he  had  se^  a  painted  board,  but  did  not  suppose  that  it 
contained  anything  material,  and  in  fact  had  never  read  it,  it  Was  held, 
that  although  the  board  in  fact  contained  a  notice  of  limitation,  the 
evidence  of  notice  was  insufficient,  and  that  it  was  incumbent  on  a  party  who 
wished  to  rid  himself  of  his  common-law  responsibility,  to  give  eflfeetual 


(«)  1  BolL  Abr.  79. 

(I)  1  T.  R.  88.  9  Veot  100. 

(k)  8  Etp.  C.  197.  A  wmter-eairrieriiiH 
pliedly  Undertakes  that  the  vessel  shall  be 
tight  simI  fit  for  the  purpose,  and  is  aoswei^ 
able  for  damage  arising  from  leakage,  Lyoii 
V.  MiOfy  6  Kaiit,  429.  Bven  although  notice 
be  given  thai  he  will  not  be  ansirerable  icff 
any  damage  nalcBS  occasioned  by  want  of 
ordinary  care  la  the  mstoter  or  crew  of  the 
vessel.  For  a  loss  by  the  penbrnal  deftuilt 
of  the  carrier  is  not  withia  As  sdOpe  of 
such  a  notice.    lb, 

{9t)  Mavingy,  TotU,  1  Starkle's  C.  79. 
Bick  V.  Homeland,  Cor.  J.  aSOi  So  also 
are  the  proprieton  of  stage^oaehes  oar^ 
lying  goods,  and  owners  and  mssters  of 
vessels  and  hoymen.  Wtfrdell  n.  Mmtrih' 
lyan,  2  Esp.  C.  093.  Morge  v.  Slite,  2 
Lev.  69.  Goods  made  to  order  are  deli- 
vered by  the  tradesman  at  a  hooHny^ 
office  to  be  forwarded  to  the  customer, 


without  speeiiying  any  partienfar  convey- 
ance; ^11.  whetlier  the  eonsipior  can 
laaiwtain  an  action  against  the  ^^m^ 
keeper  fot  the  loss  of  the  gooda  whilst 
under  1^  ehaige.  OUbert  v.  Dale^  5  Ad. 
&  £11.648. 

(ir)  Where  one  of  several  partners  in 
a  stage  had  agreed  XA  carry  the  parcels  of 
the  plaintiff  gratis,  but  the  co-partaers  had 
no  knowledge  of  the  agreement,  and  the 
ordinary  notk^e  ci  non-responsibility  was 
gives,  it  was  held  that  the  defendants 
were  not  liable  ftr  the  loss  of  a  parcel, 
where  the  vahie  exceeded  6  2.,  no  notice  of 
value  having  been  given.  Bignold  v. 
WaterhoMe^  1  M.  &  S.  255. 

(z)  Notice  to  the  principal  in  London  is 
snfficient,  though  the  goods  were  delivered 
by  his  agent  to  the  carrier  in  the  couatiy. 
Mayhew  V.  jSamee^  8  B.  &  C.  601, 

(a)  J}avi9v.  WUian^a  Starkie's  C.  979. 
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notice  (b).  So,  the  proof  failed  where  the  notice  at  the  office  at  Chel- 
tenham stated  the  adyantages  of  carriage  by  the  particular  waggon  in 
large  letters,  and  the  notice  of  non-responsibility  in  small  characters  (c), 
although  at  the  termini  of  the  carrier's  route,  notice  was  given  at  the  offices 
by  means  of  a  board  inscribed  with  large  letters.  So  also  where  the  goods 
are  not  delivered  at  the  office  where  the  notice  is  exhibited,  but  are  delivered 
into  a  cart  sent  round  to  receive  goods  (d),  or  at  an  intermediate  stage 
between  the  two  places,  from  each  of  which  the  carrier  conveys  goods  to  the 
other,  if  there  be  no  notice  at  the  place  of  delivery,  although  notices  are 
suspended  at  the  two  termini  (e). 

Another  usual  mode  of  proof  is  by  evidence  that  notice  was  given  by   By  odrer- 
means  of  printed  cards,  or  by  advertisements  in  the  public  newspapers ;  tiaement. 
but  this  is  insufficient,   unless  it  be  proved   that  the  plaintiff  has  seen 
such  cards,  or  read  the  newspapers  (f).    And  even  then  it  is  a  question  of 
fact  for  the  jury  (g). 

Where  it  appeared  on  cross-examination  ofone  of  the  plaintiff's  witnesses, 
that  the  plaintiff  had  been  in  the  habit  of  sending  parcels  by  that  convey- 
ance, and  that  two  parcels  had  at  different  times  been  lost,  and  that  the 
plaintiff  had  acquiesced  in  those  losses,  desiring  the  witness  for  the  future 
to  insure  the  parcels  sent,  it  was  held  to  be  evidence  of  the  plaintiff's  know- 
ledge that  the  defendants  limited  their  responsibility  (A). 

In  the  next  place,  if  the  notice  be  brought  home  to  the  plaintiff,  it  must 
appear,  that  in  point  of  law  it  is  sufficient  to  protect  the  defendant  in  the 
particular  instance,  either  tn  toto,  or  pro  tanto.  This  of  course  is  a  matter  of 
pure  legal  consideration  for  the  decision  of  the  Court  (t). 


(ft)  Kerr  v.  Willan,  2  Starkie's  C.  63, 
cor.  Ld.  Ellenborough,  C.  J.,  and  after- 
wards by  the  Court  of  K.  B. 

ic)  Butler  v.  Heane,  2  Camp.  416. 

(d)  Clayton  v.  Hunt,  3  Camp.  27. 

(«?)  Gaugery,  Jolly,  1  Holt's  C.  317. 

(/)  Clayton  V,  Hunt,  9  CAmp,^.  As 
to  proof  of  notice  in  an  advertisement,  see 
Jenkins  v.  Blizard,  1  Starkie's  C.  418. 
Leeson  v.  Holt,  1  Starkie's  C.  186.  Evi- 
dence is  requisite  to  identify  E.  F;  who 
gives  the  notice,  with  the  defendant,  and  in 
the  absence  of  such  evidence,  the  allegation 
of  negligence  need  not  be  proved.  Macklin 
Y,Water?iouse,  6  Bing.  212  &  224, and  2  H. 
&  P.  319.  It  is  not  sufficient  to  show  that 
the  notice  was  inserted  in  a  paper  which 
circulates  in  the  place  in  which  a  party 
lives,  without  some  proof  that  he  took  in 
the  newspaper.  Proprietort  qf  the  Nor^ 
wich  Navigation  v.  Theobald,  M.  &  M. 
163.  See  Boydelly.  Brwnmond,  11  East, 
144,  n.  An  advertisement  in  the  Gazette 
is  not  per  se  receivable  for  tliis  purpose, 
for  although  a  party  might  be  expected  to 
look  into  the  Gazette  for  notices  of  disso- 
lution of  partnership,  he  could  not  be  ex- 
pected to  do  so  for  notice  by  carriers. 
Munn  V.  Baker,  2  Starkie's  C.  266. 

{ig)  Rowley  v.  Home,  3  Bingh.  2.  It 
was  proved  that  the  plaintiff  had  taken  in, 
for  tibree  years,  a  weekly  newspaper,  in 
which  the  defendant's  restrictive  notice 
had  been  always  advertised,  and  the  jury, 
notwithstanding,  found  a  verdict  for  the 
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plaintiff,  the  Court  of  Common  Pleas 
thought  tlie  verdict  perfectly  right,  and 
that  it  could  not  be  intended  that  a  party 
read  all  the  contents  of  any  newspaper  he 
might  chance  to  take  in.  They  said  that 
carriers  who  wished,  by  means  of  notice,  to 
divest  themselves  of  a  common  law  respon- 
sibility, were  bound  to  fix  upon  their  em- 
ployers a  knowledge  of  such  notice,  and 
that  they  might  easily  do  so  by  delivering 
to  every  person,  who  brought  a  parcel  for 
conveyance,  a  printed  paper  containing 
the  notice;  and  a  new  trial  was  refused. 

{h)  Roskellv.  Waterlunue,  cor.  Ahhoitf 
L.  C.  J.  2  Starkie's  C.  461 .  The  defendant 
may  show  that  when  other  parcels  were 
delivered  to  him  by  the  plaintiff,  a  ticket 
was  delivered  containing  the  notice.  Ma- 
hew  V.  Barnes,  3  B.  &  C.  603. 

(t)  Where  the  notice  was,  "  that  caiih, 
plate,  jewels,  &c.  will  not  be  accounted  fur, 
if  lost,  of  more  than  5h  value,  unless  en- 
tered as  such,  and  a  penny  insurance  paid 
for  each  pound  value :"  the  Court  held  that 
the  defendants  were  not  liable  to  any  ex- 
tent, the  parcel  (containing  light  guineas) 
not  having  been  entered  and  paid  for  as 
valuable  {Clay  v.  WUlan,  1  H.  B.  298). 
Where  the  notice  was,  "that  the  pro- 
prietors of  coaches  transacting  business  at 
this  office  will  not  be  accountable  for  any 
passenger's  luggage,  money,  &c.  or  any 
package  whatsoever,  if  lost  or  damaged, 
above  the  value  of  6/.,  unless  insured  and 
paid  for  at  the  time  of  delivery  ;*•  it  was 
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Where  a  carrier  afRxes  one  notice  to  his  counting-house,  and  delirers 
another  to  the  party,  he  is  bound  by  that  which  is  the  least  beneficial  to 
himself  (A).  So  if  he  circulate  hand-bills,  limiting  his  liability,  he  cannot 
further  restrain  it  by  evidence  of  a  notice  upon  a  board  in  his  office  (2). 

Where  the  plaintiff  declared  in  assumpsit  for  not  safely  carrying,  and  the 
defendant  proved  a  notice  to  the  plaintiff,  couched  in  the  usual  form,  it 
was  held  that  the  plaintiff  could  not  (as  the  declaration  was  framed,  at  all 
events),  insist  that  the  loss  was  not  protected  by  the  notice;  the  goods 
having  been  stolen  from  the  defendant's  warehouse  before  the  carriage  of 
the  goods  commenced,  the  plaintiff  ought  for  that  purpose  to  have  charged 
the  defendants  as  warehousemen,  and  not  as  carriers  (m). 

A  party,  after  notice  that  the  carrier  will  not  be  responsible  for  goods  of 
above  a  specified  value,  unless  they  be  entered  and  paid  for  according  to 
their  value,  cannot  recover  in  respect  of  goods  of  greater  value  which  have 
not  been  so  entered  and  paid  for ;  for  the  notice  throws  upon  him  the  duty 
of  communicating  the  value,  and  the  concealment  is  a  fraud  on  the  carrier, 
both  because  it  deprives  him  of  the  compensation  for  which  he  has  a  right 
to  stipulate,  and  also  because  it  precludes  him  from  exercising  a  degree  of 
vigilance  and  caution  proportioned  to  the  increased  risk  (n).    The  proof  of 


held  that  the  plaintiff  having  delivered 
goods  of  a  greater  value  than  61,  without 
insuring  or  paying  for  them  when  deli- 
vered, could  not  recover  even  to  the  amount 
of  6  h  NichoUon  v.  Willan^  5  East,  507. 
See  also  Izett  v.  Mountain^  4  East,  371 ; 
where  the  notice  was  nearly  in  the  same 
terms* 

In  Beck  V.  Evant,  16  East,  244,  where 
the  proprietors  of  a  public  waggon  gave 
notice  that  they  would  not  be  answerable 
for  cash,  bank-notes,  writings,  jewels,  plate, 
watches,  lace,  silk  hose,  wool,  muslins, 
china,  glass,  paintings,  or  any  other  goods 
of  what  nature  or  kind  soever,  above  the 
value  of  6Z.,  if  lost,  stolen,  or  damaged ;  it 
was  held  that  the  notice  did  not  extend  to 
goods  of  large  bulk  and  known  quality, 
where  the  value  must  be  obvious,  such  as 
a  large  cask  of  brandy.  There  was,  how- 
ever, in  the  above  case,  proof  of  gross  neg- 
Ugence.  Bayley,  J.  doubted  whether  the 
words  of  the  contract  extended  to  a  case  of 
gross  negligence. 

Where  a  carrier  by  water  had  given  no- 
tice that  he  would  not  be  answerable  for 
any  damage^  unless  occasioned  by  want  of 
ordinary  care  In  the  master  or  crew  of  the 
vessel,  hi  which  case  he  would  pay  10  per 
cent  on  the  damage,  so  as  the  whole  did 
not  exceed  the  value  of  the  vessel  and 
freight,  it  was  held  that  he  was  answerable 
for  a  damage  arising  from  a  leakage,  on 
the  ground  that  it  was  a  personal  default 
in  the  carrier  himself  in  not  providing  a 
sufficient  vessel,  and  that  the  loss  was  not 
within  the  scope  of  the  notice.  Lyon  v. 
ilfe2/#,dEast,428. 

C,  one  of  several  coach-proprietors,  in 
consideration  of  a  favour  conferred  upon 
himself,  undertook  that  he  and  his  partners 
would  carry   the  pbintiff's  own  &mily 


and  private  parcels  tree  of  expense,  and 
they  were  so  carried  for  two  years,  and 
the  word  ''  banking,"  which  was  usually 
written  upon  the  parcels,  was  omitted  on 
the  suggestion  of  C.,  and  the  word  **  car- 
rier" written  in  its  place,  to  which  C.  or 
his  son  usually  added  the  word  *'free;*' 
there  was  no  evidence  that  the  other  pro- 
prietors (partners  with  C)  had  notice  of 
this  agreement.  The  defendants  had  given 
notice  that  they  would  not  be  liable  for  any 
parcels  of  above  the  value  of  5Z.,  unless 
entered  and  paid  for,  ice.  A  parcel  of  the 
plaintiff's,  delivered  under  these  circum- 
stances, of  considerable  value,  having  been 
lost,  it  was  held  that  the  plaintiff  was  not 
entitled  to  recover  against  the  partners. 
For  even  where  the  carrier  under  such  cir- 
cumstances undertakes  to  carry  without 
reward,  notice  of  value  ought  to  be  given, 
in  order  to  point  his  attention  to  the  par- 
ticular goods;  be  does  not  dispense  with 
notice  in  totOf  but  only  with  payment; 
also,  because  there  was  no  notice  to  the 
other  partners ;  and  notice  to  one  partner 
is  not  notice  to  all,  unless  the  transaction 
be  bond  fide.  There  was  no  consideration 
between  the  plaintiff  and  the  other  part- 
ners, and  therefore  no  contract.  JSiffnold 
V.  Waterhautef  1  M.  &  S.  255.  A  notice 
from  the  proprietors  of  a  coech  going  from 
^.  to  JB.  extends  to  the  retum*jouniey; 
but  it  must  be  proved  that  the  pairty  send- 
ing on  the  retum^Joumey  knew  that  the 
coach  was  one  that  started  from  it  Riiey 
V.  Home,  5  Bing.  227,  and  2  M.  £c  P. 
333. 

{k)  MuwnY.  JBaher,2  Starkie's  C.  855. 

(0  Cobden  v.  Bolton,  2  Camp.  108. 

(m)  Rothell  v.  Waterhouse^  2  Starkie's 
C.  461. 

(n)  And  in  such  a  ease  the  owner  can- 
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misfeasance  in  such  case  would  of  course  be  incumbent  on  the  plaintiiF(o).  Proof  in 
Notwithstanding  this  the  carrier  will  still  be  liable  for  any  actual  misfea-  5®P}y  *® 
sance,  or  even  for  gross  negligence,  through  which  the  goods  are  destroyed 
or  lo8t(p);  for  this  is  a  substantive  wrong,  independently  of  the  contract, 
in  respect  of  which  the  plaintiff  would  be  entitled  to  recover  on  a  declara- 
tion stating,  that  having  delivered  the  goods  to  the  plaintiff  for  one  purpose 
he  had  converted  them  to  another.  And  where  the  concealment  is  not 
the  cause  of  non-performance,  the  contract  is  not  so  wholly  avoided  but 
that  the  plaintiff  in  such  a  case  may  still  sue  on  the  contract,  notwith- 
standing the  fraud  ;  and  thus,  proof  of  a  direct  misfeasance  or  gross  negli- 
gence is  in  effect  an  answer  to  proof  of  notice.  The  question  of  gross 
negligence  is  usually  a  question  for  the  jury  (q).  The  defendant  was  held 
to  be  liable,  notwithstanding  such  notice,  where  his  agent  knew  that  a  cask 
of  brandy  was  leaking  fast  in  the  course  of  the  carriage,  and  yet  took  no 
pains  to  stop  it  (r). 


not  recover  even  to  the  amouat  of  the 
value  specified,  as  the  minimum  for  which 
DO  eztrapriee  is  payable.  Harris  r,  Padk- 
wood,  3  Taant.  264. 

Co)  Marsh  v.  Homey  6  B.  &  C.  827. 

Cp)  Conditions  of  this  mitare  were  intnv 
dnced  for  the  porpose  of  protecting  carriers 
against  extraordinary  events,  ond  not  to 
exempt  them  from  dne  and  ordinary  care. 
Per  Wood,  B.,  4  Price,  84;  and  see  the 
cases  cited,  note  (r). 

(^)  Beck  ▼.  Evans,  16  East  244.  Dtf/f 
V.  JBudd,  8  B.  &.  B.  177  ;  6  Moore,  469. 
Batson  v  Donovan,  A  B.  &  A.  21. 

Cr)  Beck  v.  Evans,  16  £ast,244 ;  supra, 
290.  In  the  case  of  Batson  v.  Donovan, 
4  B.  &  A.  21,  the  plaintiffs,  after  notice  by 
the  carrier,  delivered  a  parcel  of  bank 
notes  to  a  large  amount  to  the  carrier,  wltbr 
ont  informing  him  of  its  contents;  the 
eoach  in  which  the  parcel  was  conveyed 
was  left  at  midnight  in  the  middle  of  a 
very  large  street  with  a  porter,  who  was 
ordered  to  watch  it ;  during  this  time  the 
puvel  was  stolen.  The  Court  held  that  it 
had  been  properly  left  to  the  Jury  to  say, 
first,  whether  theplaintiffiihad  been  guilty 
of  any  unfair  concealment  ot  the  value  of 
the  property ;  secondly,  whether  the  car- 
rier had  been  guilty  of  gross  negligence. 
The  Jury  found  for  the  defendants,  and  the 
Court  of  King's  Bench  on  a  special  case 
refused  a  new  trial.  Best,  J.  dissentient. 
8o  in  i>t{^  V.  J^imU,  3  B.  &  B.  177,  where  a 
parcel  directed  to  a  particular  place  had 
been  mitHielivered,  it  was  left  to  the  jury 
to  say,  whether  the  defendants  had  been 
guilty  of  gross  negligence ',  and  it  was  held, 
that  the  usual  carrier's  notice,  and  a  sub- 
sequent coireipondence  with  the  carrier, 
with  a  view  to  detect  and  punish  the  fraud 
by  which  he  had  been  misled,  did  no 
aawnnt  to  a  bar  or  waver  of  the  action.  6 
also,  where  goods  sent  to  A.  and  B.  to  be 
carried  by  a  mail-coach,  were  taken  out 
and  left  to  be  forwarded  by  a  eoach,  of 
which  B.  alone  was  the  proprietor,  and 
were  lost;  Gamett  Y,Willan,  5  B.  8c.  A. 


58 ;  for  this  was  not  a  loss  within  the  terms 
of  the  notice,  but  a  consequence  of  a  wrong- 
ful act,  by  which  the  defendants  devest^ 
themselves  of  the  charge  which  they  had 
undertaken.  So  in  Sleat  v.  Fagg,  5  B.  & 
A.  842,  where  a  parcel  of  notes  packed  in 
brown  paper  was  sent  without  any  com* 
munication  as  to  value,  to  be  conveyed  by 
the  mail,  but  was  forwarded  by  a  light 
coach,  from  which  it  was  stolen ;  where 
the  jury  found  that  the  risk  had  been  in- 
creased by  altering  the modeof  conveyance 
contracted  for.  Note,  that  this  case  was 
distinguished  from  that  of  Batson  v.  Dono» 
ixm,4B.  &  A.  21 ;  for  it  was  not  merely  the 
case  of  a  negligent  performance  of  a  eon- 
tract,  but  a  refusal  to  perform  it  alto- 
gether. It  is  to  be  observed,  that  the 
effect  of  giving  notice  to  throw  the  obliga- 
tion of  giving  information  as  to  the  value 
of  the  subject-matter  upon  the  owner, 
whereas  where  no  notice  is  given,  the  duty 
of  making  inquiry  with  a  view  to  claim  a 
remuneration  adequate  to  the  risk  is  in- 
cumbent on  the  carrier;  and  where  the 
owner  having  such  notice,  conceals  the 
value,  he  is  not,  in  the  absence  of  misfea- 
sance or  of  gross  negligence,  entitled  to  re- 
cover. See  the  observations  of  the  Court 
in  Batson  v.  Donovan,  4  B.  &  A.  21.  For 
the  concealme-ut  of  the  real  value  in  such 
a  case  is  as  much  a  fraud  on  the  carrier,  as 
if  the  owner  had  used  an  active  artiflee  for 
the  purpose  of  deceit,  as  in  Qibbon  v. 
Pa]fnton,  4  Burr.  229)8;  where  a  person 
kno\ring  that  the  carrier  had  given  notice 
that  he  would  not  be  responsible  for  money, 
sent  money  hid  in  liay,  in  an  old  nail  bag, 
without  disclosing  the  contents.  The  ge- 
neral principle  applies  **  ex  dolo  maio  non 
oritur  ^xtio"  A  carrier  is  in  the  situation 
of  an  insurer,  and  concealment  of  that 
wliich  will  enhance  the  risk  discharges  the 
iuBurer.  See  also  Harris  v.  Paekwood,  3 
TViunt  266.  Where,  Lawrence,  J.,  ob- 
served, ''  that  there  was  nothing  unreason- 
able in  a  carrier  requiring  a  greater  sum 
when  he  carried  goods  of  greater  value,  for 
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A  parcel  of  bank-notes  had  been  sent  by  a  coach  from  Hereford  to 
Brecon,  and  their  value  was  known  to  the  agent  of  the  defendants ;  on  the 
arrival  of  the  coach  at  Brecon,  the  book-keeper,  who  usually  unloaded  the 
coach,  received  the  way-bill  in  which  the  parcel  was  entered,  but  sup- 
posing that  the  coachman  had  the  parcel  about  his  person,  did  not  ask  him 
about  it,  or  look  for  it  in  the  coach,  in  the  back  seat  of  which  the  parcel 
had  been  deposited ;  it  was  left  to  the  jury  to  say  whether  the  defendants 
had  not  been  guilty  of  gross  negligence,  the  jury  found  for  the  plaintiffs, 
and  the  Court  of  Exchequer  afterwards  held,  that  in  such  a  case  a  notice  of 
non-liability,  which  the  defendants  had  given,  did  not  protect  them  (s). 

Where  the  defendant's  agent,  in  the  course  of  delivering  out  parcels  in 
London,  carried  in  a  cart,  left  the  cart  in  the  street,  and  the  plaintiff's  parcel 
was  stolen  out  in  his  absence,  the  jury  found  it  to  be  gross  negligence  in  the 
defendant  (t). 

Where  the  owner  of  vessels  navigating  from -4.  to  C,  gave  notice  that  he 
would  not  be  answerable  for  losses,  received  goods  at  -4.  to  be  carried  to 
JB.,  an  intermediate  place,  and  instead  of  delivering  them  at  JB.,  took  them 
on  towards  C,  and  before  their  arrival  at  C.  the  goods  were  sunk,  without 
any  want  of  care  in  the  master,  it  was  held  that  the  defendant,  who  ought 
to  have  delivered  the  goods  at  JB.,  was  liable  to  the  full  amount  (ti). 

Where  a  box  was  sent  from  London  directed  to  */.  W.,'  Exeter,  and  was 
delivered  at  the  coach-office  in  Exeter  on  a  Sunday  evening,  to  a  stranger, 
who  said  that  he  had  been  employed  by  a  man  in  the  street  to  call  for  TF.'s 
box,  it  was  held  that  there  was  sufficient  evidence  of  gross  negligence  to  go 
to  a  jury  (a:). 

Evidence  may  also  be  given,  in  answer  to  proof  of  notice,  to  show  that 
in  the  particular  case  the  defendant  waived  or  dispensed  with  the  entry 
or  payment  according  to  value. 

Where  the  defendant's  agent  was  informed  of  the  nature  and  value  of  the 
article,  and  told  to  charge  what  he  pleased  for  it,  it  was  held  that  the 
defendant  was  answerable  for  the  loss,  notwithstanding  the  notice  in  the 
usual  form,  on  the  ground  that  the  payment  on  delivery  had  been  dis- 
pensed with  (y).  But  the  usual  notice  will  exempt  the  carrier  from  liability, 
notwithstanding  the  bulk  of  the  package,  unless  the  nature  of  the  goods 
be  known  to  the  carrier,  and  is  such  that  the  value  of  the  goods  must  neces- 
sarily exceed  the  value  specified  in  the  notice  (z).  And  even  where  it  was 
proved  that  the  defendant's  book-keeper  knew  the  value  of  the  parcel  (con- 


be  was  to  be  paid  not  only  for  his  labonr 
in  carrying,  but  for  the  risk  he  mns."  See 
also  Clark  ▼.  Gray,  6  East,  564 ;  Izett  t. 
Mountain,  4  East,  371.  As  the  owners  in 
such  cases,  by  their  misconduct,  deprive 
the  carriers  of  the  compensation  which 
they  ought  to  receive,  and  withhold  that 
information  which  would  reasonably  render 
a  grater  degree  of  caution  necessary,  they 
are  not  entitled  to  recover.  But  though 
in  such  cases  a  plaintiff  is  not  entitled  to 
recover  for  a  mere  breach  of  contract,  still 
the  defendant  is  liable  for  a  misfeasance, 
where  he  acts  in  direct  contravention  of 
the  contract;  as  in  Ellis  v.  Turner,  6  T. 
R.  531;  Beck  v.  Evans,  16  East,  S44; 
Birkett  v.  WUlan,  2  B.  &  A.  356 ;  JSTo- 
dtnham  v.  Bennett,  4  Price,  31.   It  seems 


that  in  some  cases  the  plaintiff  may  still 
declare  in  assumpsit,  although  he  may 
declare  on  the  misfeasance.  See  the  oh- 
servations  of  Holroyd,  J.  in  Sleat  v.  Fogg, 
5  B.  &  A.  340. 

(#)  Bodenham  v.  Bennett,  4  Price,  31. 
See  also  Tyly  v.  Morris,  Carth.  485. 
Gil^bon  y.  Paynion,  4  Burr.  2388;  3 
Tannt.264. 

(t)  Smith  V.  Home,  Holt's  C.  643 ;  2 
Moora,  18;  8  Tbnnt  144. 

(«)  BUisy,  Turner, 8  T.  R.  531. 

(x)  Birkett  v.  WUlan  2  B.  &  A.  356. 
The  defendants  had  proved  tbe  usual  notice. 

(y)  Wilson  v.  Freeman,  3  Camp.  527  ; 
and  see  Vent.  238. 

(z)  Dawn  v.  Framont,  4  Camp.  40 ;  and 
see  Thorogood  v.  Marsh,  1  Qow.  105. 
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taining  200  guineas),  but  nothing  was  said  to  him  as  to  the  contents  or 
value,  and  the  parcel  was  lost,  it  was  held  that  mere  knowledge  of  the  value 
did  not  defeat  the  notice  of  non-liability  (a). 

The  defendant  may  also  in  this,  as  in  other  cases,  set  up  fraud  on  the  part  Proof  of 
of  the  plaintiff,  as  an  answer  to  the  action.  Thus,  where  the  plaintiff  at  W,  ^nd* 
apprehending,  from  the  disturbed  state  of  the  country,  that  his  corn  was  in 
danger  of  being  seized  by  a  mob,  after  having  written  to  the  defendant,  a 
carrier  by  water,  to  send  a  private  boat,  stopped  a  boat  of  the  defendant, 
passing  from  M,  to  jB.,  which  was  not  one  of  the  boats  employed  in  carrying 
goods  from  W.  to  B.,  and,  without  communicating  the  circumstances  to  the 
boatmen,  prevailed  upon  them  to  take  the  goods  on  board,  and  the  com 
was  seized  by  the  rioters,  and  lost ;  it  was  held,  principally  on  the  ground 
of  fraud  apparent  in  the  transaction,  the  circumstances  and  urgency  of  the 
case  not  having  been  communicated  to  the  boatmen,  that  the  plaintiff  was 
not  entitled  to  recover  (b). 

Where  the  plaintiff,  a  passenger  by  the  defendants'  coach,  having  received 
a  parcel  of  value  from  a  friend,  to  be  booked  and  conveyed  by  the  same 
coach,  and  instead  of  doing  so,  places  it  in  his  own  bag,  which  is  subse- 
quently lost ;  being  a  wrong  doer  towards  the  defendants,  the  loss  is  impu- 
table to  his  own  misfeasance,  and  he  cannot  sue  them  for  the  value  (c). 

Where,  on  the  delivery  of  a  box  to  the  carrier,  he  asked  what  was  in  it, 
and  the  owner  answered  **  a  book  and  tobacco,"  as  in  fact  so  there  was,  but 
there  was  also  100  /.  besides,  and  the  carrier  was  robbed,  RoUe,  C.  J.,  is 
reported  to  have  held  at  Nisi  Priusy  that  the  defendant  was  answerable,  for 
the  other  was  not  bound  to  tell  him  all  the  particulars  in  the  box,  and  it 
was  the  business  of  the  carrier  to  have  made  a  special  acceptance  (d).  But 
where  a  carrier  received  two  bags  of  money  sealed  up,  and  was  told  that 
they  contained  200/.,  and  a  receipt  was  given,  charging  10 «.  per  cent,  for 
carriage  and  risk,  and  the  bags,  of  which  the  carrier  was  robbed,  contained 
400  /.,  it  was  held  that  the  plaintiff  could  not  recover  more  than  200  L  (e) ; 
and  it  may  be  doubted  whether  the  defendant  would  now  be  considered  as 
liable  even  to  that  extent,  and  whether  the  whole  contract  would  not  be 
considered  as  avoided  by  the  fraud  (/). 

The  defendant  may  also  show  in  defence  that  the  loss  has  resulted  from  Xoffli- 
the  improper  and  negligent  manner  in  which  the  goods  have  been  packed  gence. 
or  delivered  by  the  plaintiff.  Where  a  carrier  gave  a  receipt  for  a  dog,  which 
was  afterwards  lost,  it  was  held  to  be  no  defence  that  the  dog  had  not  been 
delivered  in  a  state  of  security,  there  being  no  collar  about  his  neck,  but 
only  a  cord.  Lord  EUenborough  ruled,  that  after  a  complete  delivery  to 
the  defendant,  the  property  remained  at  his  risk,  and  he  was  bound  to  use 


(a)  Levi  v.  Waterhoute,  1  Price  280. 
Marth  V.  Harney  5  B.  &  C.  322.  Neither 
will  the  fact,  that  the  defendants  have 
made  allowance  for  damage  on  former  oc- 
casions, without  inquiring  into  the  cause  of 
such  damage.  Evans  v.  Soule,  2  M.  & 
8.1. 

(()  JSdwardt  v.  Sherratt,  1  East,  604. 
It  was  left  by  Rooke,  J.  to  thegury  to  say 
whether  the  goods  were  put  on  board  ac- 
cording to  the  usual  course  of  dealing  with 
a  common  carrier;  the  Court  held  that  the 
direction  was  proper,  and  tliat  it  was  in 
effect  a    question   whether  the  boatman 


acted  under  the  proper  authority  of  his 
employer  when  he  took  the  com  on  board. 

(c)  Maet  V.  AttU,  6  Bing.  743. 

(jd)  1  Bac.  Ab.  556 ;  and  see  Mayhew  v. 
SameSf  1  C.  &  P.  550. 

(e)  B.  N.  P.  71 ;  1  Bac.  Ab.  346. 

(/)  Where  the  pUdntiff  adopts  a  dis- 
guise for  his  parcel,  calculated  to  prevent 
the  carrier  from  taking  any  particular  care 
of  it,  and  so  as  not  to  give  due  information 
or  protection  to  him,  he  cannot  recover. 
Bradley  r*  Waterfiouse,  1  M.  &  M.  154^ 
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Negli- 
gence. 


proper  means  for  securing  it(^)  If  the  defendant  insist  that  the  contract 
was  void  for  illegality,  it  lies  on  him  to  prove  it;  for  illegality  will  not  be 
presumed  (A). 

The  responsibility  of  carriers  of  goods  is  further  limited  by  the  provisions 
of  the  statute  11  G.  4,  and  1  W.  4,  c.  68,  s.  1  (i). 


(g)  Stuart  v.  Crawley,  2  Starkle's  C. 
323. 

(A)  Sissont  V.  Dixon,  5  B.  &  C.  758 ; 
where  the  illegality  insisted  on  was,  that 
the  goods  had  not  been  entered  at  the 
custom-hoiise.  But  a  carrier  may  show,  in 
defence  to  an  action  of  trover,  that  he  deli- 
vered the  goods  to  one  who  had  a  legal 
right  to  the  custody  of  them ;  aa  that  he 
delivered  the  clothes  of  a  fenude  minor, 
who  had  eloped,  to  her  guardian.  Barker 
V.  Taylor,  1  C.  &  P  101.  Where  the  par- 
cel contained  bank-notes,  stamps,  and  a 
letter,  it  was  held  that  the  fiict  that  the 
letter  accompanied  the  stamps  was  primA 
facie  evidence  that  it  related  to  them,  so 
as  to  bring  the  case  within  the  stat.  42 
G.  3,  c.  81, 8. 6.  Bennett  v.  Clough,  1  B. 
k  A.  461. 

(i)  By  that  stat.  no  mail-contractor, 
stage-coach  proprietor,  or  other  common 
carrier  by  land  for  hire,  shall  be  liable  for 
the  loss  of,  or  injury  to,  any  article  or 
articles,  or  property,  of  the  descriptions 
following ;  (that  is  to  say),  gold  or  silver 
coin  of  this  realm  or  of  any  foreign  state, 
or  any  gold  or  silver  in  a  manufactured  or 
unmanufactured  state,  or  any  precious 
stones,  jewellery,  watches,  clocks,  or  time- 
pieces of  any  description ;  trinkets,  bills, 
notes  of  the  Governor  and  Company  of  the 
Banks  of  England,  Scotland,  or  Ireland 
respectively,  or  of  any  other  bank  in  Great 
Britain  or  Ireland ;  orders,  notes,  or  secu- 
rities for  payment  of  money,  English  or 
foreign;  stamps,  maps,  writings,  title- 
deeds,  paintings,  engravings,  pictures,  gold 
or  silver  plate,  or  plated  articles;  glass, 
china,  silks  in  a  manufactured  or  un- 
manufactured state,  and  whether  wrought 
up  or  not  wrought  up  with  other  mate- 
rials ;  furs  or  lace,  or  any  of  them,  con- 
tained in  any  parcel  or  package  which 
shall  have  been  delivered  either  to  be  car- 
ried for  hire  or  to  accompany  the  person  of 
any  passenger  in  any  mcdl  or  stage-coach, 
or  other  public  conveyance,  when  the  value 
of  such  article  or  articles,  or  property 
aforesaid,  contained  in  such  parcel  or  pack- 
age, shall  exceed  the  sum  of  10/.,  unless, 
at  the  time  of  the  delivery  thereof  at  the 
office,  warehouse,  or  receiving'houte  of 
such  mail-contractor,  stage-coach  proprie- 
tor, or  other  common  carrier,  or  to  his, 
her,  or  their  book-keeper,  coachman,  or 
other  servant,  for  the  purpose  of  being 
carried  or  of  accompanying  the  person  of 
any  passenger  as  aforesaid,  the  value  and 
nature  of  such  article  or  articles,  or  pro- 
perty, shall  have  been  declared  by  the 
person  or  persons  sending  or  delivering 
the  Same,  and  such  increased  charge  as 


hereinafter  mentioned,  or  an  engagement 
to  pay  the  same,  be  accepted  by  the  per- 
aon  receiving  such  parcel  or  package. 

Section  2.  When  any  parcel  or  package, 
containing  any  of  the  articles  above  speci- 
fied, shall  be  so  delivered,  and  its  value  and 
contents  declared  as  aforesaid,  and  such 
value  shall  exceed  the  sum  of  10/.,  it  shall 
be  lawfhl  for  such  common  carrier,  &c  to 
demand  an  increased  rate  of  charge,  to  be 
notified  by  some  notice  affixed  in  legible 
characters  In  some  public  part  of  the  office, 
&c.  stating  the  increased  rates  of  charges 
required  to  be  paid  as  a  compensation  for 
the  greater  risk  and  care  to  be  taken  for 
the  safe  conveyance  of  such  valuable  ar- 
ticles ;  and  all  persons  shall  be  bound  by 
such  notice,  without  further  proof  of  know- 
ledge. 

Section  3.  When  the  value  shall  have 
been  so  declared,  and  the  increased  rate  of 
charge  paid,  or  an  engagement  accepted 
for  ^e  same,  the  person  receiving  such  in- 
creased rate  of  charge  or  accepting  such 
agreement  shall,  if  required,  sign  a  receipt 
for  such  package  or  parcel,  acknowledging 
the  same  to  liave  been  insured,  such  re- 
ceipt not  to  be  liable  to  any  stamp-duty ; 
and  if  such  receipt  shall  not  be  given  when 
required,  or  such  notice  as  aforesaid  shall 
not  have  been  affixed,  such  common  car- 
rier, &c.  shall  not  be  entitled  to  any  benefit 
under  this  Act,  but  shall  be  liable  as  at 
common  law,  and  to  refund  the  increased 
rate  of  charge. 

Section  4.  From  and  after  the  Ist  day 
of  September  then  next,  no  public  notice 
heretofore  or  hereafter  made  shall  be 
deemed  to  limit  or  affect  the  liability  at 
common  law  of  any  such  common  carriers 
as  aforesaid,  in  respect  of  any  goods  to  be 
carried  by  tiiem,  but  that  all  such  common 
carriers  shall,  after  the  said  1st  day  of  Sep- 
tember, be  liable,  as  at  common  law,  to  an- 
swer for  the  loss  of,  or  any  injury  to,  aiiy 
goods  in  respect  whereof  they  may  not  be 
entitled  to  the  benefit  of  this  Act,  any 
notice  by  them  made  contraiy  thereto  or 
limiting  such  liability  notwithstanding. 

Section  5.  For  the  purposes  of  this  Act, 
every  office,  warehouse,  or  receiving-house 
appointed  by  such  common  carrier  as  afore- 
said for  receiving  parcels  shall  be  deemed 
the  receiving^house,  &c.  of  such  common 
carrier ;  any  one  of  such  common  carriers 
may  be  sued,  and  no  action  shall  abate 
for  want  of  joining  any  co-partner. 

Section  6.  No  special  contract  between 
any  such  common  carriers  and  other  par- 
ties shall  be  affected  by  this  Act 

Section  7.  Where  any  parcel  shall  be 
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In  an  action  against  a  coach-owner  for  an  injury  sustained  by  a  passenger,  Carrien  of 
the  plaintiff  must  proTC,  not  only  the  usual  engagement  to  carry  him,  by  penons. 
proof  that  he  has  taken  his  place,  &c.  (A),  but  must  prove  negligence ;  for 
coach-owners  do  not  insure  the  persons  of  passengers  against  accidental 
injuries  (Z).  But  upon  general  principles,  the  owners  of  mail  and  other 
coaches  are  liable  for  injuries  occasioned  by  the  negligence  of  their 
agents  (m).  The  liability  continues  till  the  passengers  are  safely  set  down, 
though  beyond  the  place  of  destination  (it).  The  breaking  down  or  oveiv 
tuming  of  a  stage-coach  is  primd  facie  eyidence  of  negligence  (0).  Where 
the  road  was  such  as  to  require  an  extraordinary  degree  of  caution  on  the 


deU^ered  at  any  such  office,  and  the  yalne 
and  contents  declared  as  aforesaid,  and  in- 
creased rate  of  charKes  paid,  and  such 
parcel  shall  have  been  lost,  the  party  en- 
titled to  recoyer  damages  in  respect  of 
such  loss  shall  also  be  entitled  to  recover 
back  such  increased  charges  so  paid  as 
aforesaid. 

Section  S.  That  nothing  in  this  Act  shall 
be  deemed  to  protect  soch  common  carriers 
from  liability  for  loss  arising  from  tlie 
felonious  acts  of  any  servant,  nor  to  pro- 
tect any  such  servant  from  liability  for 
loss  occasioned  by  their  own  neglect 

Section  9.  Such  common  carriers  shall 
not  be  concluded  as  to  the  vaJue  of  any 
such  parcel  by  the  value  so  declaicd  as 
aforesaid,  but  shall  be  entitled  to  require 
from  the  party  suing  proof  of  the  value, 
by  ordinary  legal  evidence,  and  shall  be 
liable  to  such  damages  only  as  shall  be 
so  proved  as  aforesaid,  not  exceeding  the 
declared  valne,  together  with  the  increased 
charges. 

Section  10.  Tliat  in  all  actions  brought 
against  such  common  carriers  for  loss,  &c, 
whether  the  value  of  soch  goods  shall 
have  been  declared  or  not,  the  defendants 
may  pay  money  into  court,  as  in  any  otlier 
action. 

The  Act  extends  to  all  articles  com- 
prised within  Section  1,  although  not 
within  the  terms  of  the  preamble,  viz.  an 
article  of  great  value  in  smaU  compass. 
A  looklng-gUss  of  above  10  L  value  was 
packed  up  and  sent  to  be  carried  from  the 
carrier's  office  in  London  to  the  house  of 
8.  near  Lymington.  A  notice  pursuant 
to  the  statute  was  fixed  up  in  the  office. 
The  words,  *^  phite-glass,''  '<  looking-glass," 
"  keep  this  edge  upwards,**  were  written 
on  the  case,  but  no  declaiation  was  made 
of  the  nature  and  value  of  the  article,  and 
no  increased  rate  of  carriage  paid.  The 
parcel  was  conveyed  from  Lymington  to 
the  place  of  its  ultimate  destination  on 
a  brewer's  truck,  that  being  the  usual 
mode  in  which  parcels  were  conveyed  in 
that  part  of  the  country.  When  the  glass 
was  unpacked  it  was  found  t<f^>e  broken. 
It  was  held  that  the  carrier  was  not  liable 
for  the  damage  occasioned  by  the  breaJdng 
of  the  glass.  Otoen  v.  Burnett,  2  C.  &  M. 
363 ;  4  Tyr.  133,  S.  C.  The  phiintiff  sent 
a  parcel,  directed  to  one  hi  London,  to  the 


postmaster  of  Bradford,  to  be  forwarded  to 
M.  The  postmaster  received  2d,  to  book 
the  parcel,  and  sent  it  by  a  mail-cart  to 
the  King's  Arms  inn  at  M.  He  was  ac- 
customMl  so  to  take  in  parcels  for  the 
mail-cart  The  innkeeper  at  M.  booked 
the  parcel  for  London,  charging  3e2.  as 
"  booking  **  for  his  trouble,  and  also  cliarg- 
ing  on  the  parcel  the  demand  for  carriage 
from  Bradford,  which  be  had  paid.  He 
forwarded  the  parcel  by  a  mail-coach,  of 
wUch  the  defendants  were  proprietors,  to 
London.  Several  coaches  used  to  stop 
at  the  King's  Arms;  the  mail  pulled  up 
there,  but  did  not  change  horses.  The  inn- 
keeper had  no  express  authority  from  the 
defendants  to  take  in  parcels,  and  used  his 
discretion  in  sending  them  by  mail  or  any 
other  coach.  No  regular  booking-office 
was  kept  at  the  King's  Arms.  The  parcel 
was  lost,  and  it  was  held,  first,  that  for 
the  purpose  of  taking  in  the  above  parcel, 
the  King's  Arms  was  a  receiving-house  of 
the  defendants,  witiiin  the  stat  11  G.  4  k, 
1  W.  4,  c.  68;  secondly,  that  the  plaintifif 
might  properly  sue  tlie  defendants  on  a 
contract  to  carry  from  M.  to  London. 
Symt  V.  Chaplinf6  Ad.  &  £U.  634, 

Vidue. — The  notification  as  to  the  value 
must  be  express.  Boys  v.  Pinht,  8  C.  &  P. 
361. 

Shall  have  been  declared, — A  defence 
that  no  notice  was  affixed  at  the  receiving* 
house  pursuant  to  the  statute,  must  be 
specially  pleaded.  SpmsY,Chapliny  5  Ad, 
&  £11.  634. 

On  a  plea  that  the  property  was  not  de- 
livered at  a  receiviiig*honse,  but  to  the 
defendant's  servant,  and  that  the  plaintiff 
did  not  at  the  time  of  delivery  declare  the 
value,  &e.,  replication  de  itywiaf  and  ver- 
dict for  the  plaintiff,  it  is  no  ground  for  a 
new  trial  that  no  notice  was  affixed.  Ihid. 

(k)  See  the  observations,  supra,  as  to 
the  contract, 

(0  Atton  V.  Heaven,  2  Esp.  C.  633. 
Chriitie  v.  Griggs,  2  Camp.  79. 

(m)  White  v.  BouUon  and  others, 
Peake's  C.  81.  Brucher  v.  Fromont,  6 
T.  R.  659;  2  Salk.  441.  Michael  v.  Al- 
lestree,  2  Lev.  172. 

(n)  Dudley  r,' Smith,  1  Camp.  167. 

(0)  Christie  v.  Griggs,  2  Camp.  79. 
345,  note  (m) ;  see  also  jiudky  v.  Smith, 
1  Camp.  167. 
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Carriers  of  part  of  the  passengers,  a  driver  was  held  to  have  been  guilty  of  negligence 
persoDs.  in  ^q^  warning  them  of  the  full  extent  of  the  danger  (p).  Evidence  that  the 
coach  at  the  time  of  the  overturning  was  carrying  a  greater  number  of  pas- 
sengers than  are  allowed  by  the  Act  of  Parliament  (q),  has  been  held  to  be 
conclusive  to  show  that  the  accident  arose  from  the  overloading  of  the 
coach  (r) ;  on  the  other  hand,  if  it  appear  that  a  coach  is  loaded  with  more 
passengers  than  its  construction  will  bear,  it  is  no  excuse  that  the  number 
did  not  exceed  the  statutory  allowance  («).  If  the  driver  of  a  coach  may 
adopt  either  of  two  courses,  one  of  which  is  safe  and  the  other  hazardous, 
and  he  elects  the  latter,  he  is  responsible  for  the  mischief  which  ensues  (^). 
If  through  the  default  of  a  coach-proprietor  in  neglecting  to  provide 
proper  means  of  conveyance,  a  passenger  be  placed  in  so  perilous  a  situation 
as  to  reader  it  prudent  for  him  to  leap  from  the  coach,  and  in  consequence 
his  leg  be  broken,  the  proprietor  will  be  responsible  in  damages,  although 
the  coach  was  not  actually  overturned  (u).  It  is  no  defence  that  the  con- 
tract was  for  travelling  on  a  Sunday  {x),  A  party  who  pays  his  whole  fare 
is  entitled  to  take  his  seat  at  any  stage  of  the  journey  (y);  secus,  if  he  pay  a 
deposit  only  (z).  A  postmaster  is  not  compellable  to  let  a  chaise,  but  if  he 
do  so,  and  the  passenger  take  his  seat,  the  postmaster  is  bound  to  proceed 
if  the  fare  be  tendered  (a). 


Effect  of 
the  new 
rules. 


CASE,  ACTION  ON. 

Prbviously  to  the  new  rules  of  pleading,  the  whole  of  the  material 
allegations  on  the  record  were  put  in  issue  by  the  plea  of  not  guilty.  The 
new  rules  of  H.  T.  4  Will.  4,  have,  in  ordinary  cases,  made  great  altera* 
tion  in  this  respect,  and  the  proofs  now  requisite  on  the  part,  as  well  of  the 
plaintiff  as  the  defendant,  are  regulated  by  the  form  of  pleading  and  the 


(p)  Chriitie  v.  Origgty  2  Camp.  79.  As 
where  the  coach,  before  it  reached  its  usual 
destination,  had  to  pass  nnder  a  low  gate- 
way, and  it  was  scarcely  practicable  for  a 
passenger  on  the  roof  of  the  coach  to  pass 
without  injury,  and  the  coachman  merely 
informed  tiie  passenger  that  the  passage 
was  very  awhoard.  See  also  Dudley  v. 
Stnitkf  1  Camp.  167. 

(q)  50  G.  3,  c.  48,  s.  2. 

(r)  Israel  v.  CUa^ke,  4  Esp.  C.  259. 

(*)  Ibid. 

(t)  May  hew  v.  Bayee,  1  Starkie's 
423. 

(u)  Jones  y.  Boyee,  Ibid.  493.  In 
action  against  a  coach  proprietor  for  neg- 
ligence, it  appeared  that  the  coach  tra- 
velled from  the  county  of  O.  to  the  county 
of  W.,  that  the  plaintiff  became  an  outside 
passenger  for  hire,  that  there  was  luggage 
on  the  roof  of  the  coach,  and  no  iron  rail- 
ing between  the  luggage  and  the  passen- 
gers, and  that  the  plaintiff  being  seated 
with  her  back  to  the  luggage,  was  by  a 
sudden  jolt  thrown  from  the  coach,  and 
her  leg  was  thereby  broken  in  the  county 
of  O.,  where  she  remained  some  time  to  be 
cured,  but  before  she  was  fully  recovered 
she  removed  to  the  county  of  W.,  where 
further  medical  attendance  become  neces- 


C. 


an 


sary,  and  expense  was  consequently  in- 
curred. The  learned  Judge  directed  the 
jury  to  find  for  the  plaintiff^,  if  they  were  of 
opinion  that  the  injury  was  occasioned  by 
the  negligence  of  the  defendant.  The  jury 
found  for  the  plaintiff,  and  stated  that  they 
so  found  on  account  of  the  improper  con- 
struction of  the  coach,  and  of  the  luggage 
being  on  the  seat.  It  was  held  that  ^e 
case  was  properly  submitted  to  the  jury, 
and  that  the  facts  found  specially  by  them 
amounted  to  negligence  in  the  defendant ; 
also,  that  the  inconvenience  suffered  and 
expense  incurred  by  the  plaintiff  in  the 
county  of  W.  was  material  evidence  of  a 
matter  in  issue  arising  there,  within  the 
meaning  of  the  nnderteking  given  by  the 
plaintiff,  in  answer  to  motion  to  change 
the  venue.  Curtis  and  W\fe  v.  l>rii^ 
waier^  2  B.  &  Ad.  169. 

(x)  Sandiman  v.  Breach,  7  B.  &  C.  96. 
Under  the  stat.  3  Car.  1^  c.  1,  and  29  Car. 
2,  c.  7.  But  the  driver  of  a  stage  van  is 
a  common  carrier,  and  subject  to  penalties 
for  travelling  on  a  Sunday.  R,  v.  Middle^ 
ton,  3  B.  &T.  164;  4  D.  &  R.  824. 

(y)  Ker  v.  Mountain,  1  Esp.  C.  27. 

(z)  Ibid. 

(a)  Massiter  v.  Cooper,  4  Esp.  C.  2G0. 
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issues  taken.    As  the  new  mles  affect  only  the  mode  of  making  the  defence,   Xew  rules, 
leaving  the  proof  of  material  facts  put  in  issue  as  before,  and,  indeed,  still 
allow  the  plea  of  the  general  issue  as  before,  where  it  is  given  by  a  parti* 
cular  statute  (6),  the  proofs  will  be  stated  as  before,  subject  to  the  observar 
tion,  that  their  materiality  must  depend  on  the  issue  taken. 

For  the  proofs  in  particular  actions  of  this  class,  see  the  different  heads 
Cabribrs. — Criminal  Conybrsatioic. — Falsb  Rbpresbntation. — Dis- 
turbance.— LiBBL  AND  SlaNDBR. — LiGHTS. — MALICIOUS  ArRESTS  AND 

Prosecutions. — Neolioencb. — Nuisance. — Reybrsion. — Seduction. 
— Shbriff. — Troyer. — Watercourse. — Way. 

The  proof  of  the  different  averments  essential  to  support  an  action  on  the 
case  in  tort,  and  the  necessity  of  the  correspondence  of  such  proofs  with  the 
allegations  upon  the  record,  are  severally  considered  under  the  respective 
appropriate  titles,  and  under  the  general  head  of  Variance. 

Some  points  will  now  be  considered  which  are  particularly  applicable  to  Parties, 
the  present  form  of  action. 

The  action  must  in  general  be  brought  by  the  party  whose  person  or  pro-  Plaintifis. 
perty  has  sustained  the  injury  complained  of.  Thus  the  vendor  of  goods 
cannot  maintain  an  action  for  their  loss  against  the  carrier,  where  the  pro- 
perty has  vested  in  the  vendee  by  the  delivery  to  the  carrier  on  his 
behalf  (c).  So  where  A,  chartered  the  whole  of  the  defendant's  ship,  the 
defendant  agreeing  to  receive  a  full  cargo,  and  to  deliver  the  same  to 
il.  or  his  assigns,  and  the  plaintiff,  to  whose  order  the  goods  were  consigned, 
brought  an  action  against  the  defendant  for  negligence  in  stowing  the 
goods,  and  it  appeared  that  the  plaintiff  was  the  mere  agent  of  A,,  he  was 
nonsuited  (d). 

If  it  appear  that  some  of  the  plaintiffs  are  not  entitled  to  support  the 
action,  it  will  be  a  g^und  of  nonsuit ;  they  must  recover,  if  at  all,  in  respect 
of  a  general  joint  damage,  for  the  Courts  will  not  take  cognizance  of  sepa- 
rate and  distinct  injuries  in  one  and  the  same  action  (e).  The  plaintiffs 
must  therefore  prove  a  joint  cause  of  action,  such  as  damage  done  to  joint 
property  (f) ;  joint  slander  of  the  plaintiffs  in  their  trade  or  business  (g) ; 
and  two  persons  may  join,  although  their  interests  be  several,  if  (he  injury 
complained  of  were  a  joint  damage  to  both  (A).  Where  the  damage  is  laid 
as  a  joint  damage  to  several  plaintiffs,  and  appear  in  evidence  to  be  a  sepa- 
rate damage  to  some  of  them  only,  they  must  be  nonsuited ;  as,  where  the 
declaration  alleged  a  slander  of  the  plaintiffs  in  their  joint  trade,  and  it 
appeared  in  evidence  that  the  words  were  addressed  personally  to  one 
only  (t). 

It  is  a  general  rule,  that  in  actions  of  tort  one  defendant  may  be  acquitted   Defendants, 
and  another  found  guilty,  torts  being  several  in  their  nature  (k) ;  where, 
however,  the  action  is  virtually  founded  upon  a  breach  of  contract,  doubts 


(5)  The  iotention  to  rely  on  the  statute, 
under  the  general  issne,  must  be  notified 
by  inserting  the  words  **  By  statute "  in 
the  margin  of  the  plea. 

(r>  Supra,  tit  Carrier. 

(d)  Mooret  ▼.  Hopper,  2  N.  R.  411. 

{e)  1  Saund.  291,  g, ;  Ba^  Ab.  Action, 
[C.];  2  Saund.  116,  n.2;  2  Wils.  428; 
3  Lev.  362. 

(/)  If  one  tenant  in  common  only  be 
sued  in  trespass,  trover  or  case,  for  any- 
thing conceruiog  the  land  held  in  common, 


the  defendant  may  plead  the  tenancy  in 
common  in  abatement.    2  Saund.  291,  d, 

ig)  3  B.  &  P.  150;  2  East,  426. 

(h)  2  Saund.  116,  a ;  3  Lev.  362. 

(i)  Solomons  and  others  v.  Medex,  1 
Starkie's  C.  1 91 .  And  see  Barnes  v.  Hoi- 
Imoay,  8  T.  R.  150.  Hatches  v.  Hawkey, 
8  Bast,  427.  Helly  v.  Hender,  3  Bulst 
83. 

(k)  1  Will.  Saund.  201,  d.,  where  the 
cases  on  the  subject  are  collected. 
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Time. 


Place. 


Means  and 
nuumer. 


Negligence 
of  agent. 


have  been  entertained  upon  thiA  point  In  a  late  case  in  an  action  against 
canrien,  the  Ck)urt  of  Ring's  Bench  refused  a  new  trial,  leaving  the  defen« 
dant  to  take  his  objection,  which  was  upon  the  record,  by  writ  of  error  (Z), 
and  the  judgment  was  afterwards  affirmed. 

The  allegation  of  the  particular  day  on  which  an  injury  was  committed 
is  not  material,  and  the  plaintiff  may  prore  it  to  have  been  committed  on 
any  day  before  or  after  the  day  laid  in  the  declaration,  provided  it  be 
before  the  commencement  of  the  action  (m),  whether  the  form  of  action  be 
trespass  or  case.  But  if  the  injury  be  continuous  in  its  nature,  or  has  been 
repeated,  it  seems  that  the  plaintiff,  if  there  be  but  one  count  alleging  a 
continuance  or  repeated  acts  within  a  time  specified,  may  either  give  in  evi- 
dence upon  that  count  one  act  anterior  to  the  first  day  specified  in  the 
declaration,  or  any  number  within  the  limits  assigned  (n).  But  if  the 
declaration  contain  several  counts,  he  may  give  in  evidence  so  many  acts, 
each  anterior  to  the  first  day  specified  in  each  respective  count  (o). 

Where  in  an  action  on  a  policy  of  insurance,  the  declaration  alleged,  that 
after  the  making  the  policy  the  ship  sailed,  and  it  appeared  in  evidence 
that  she  sailed  before,  the  variance  was  held  to  be  immaterial  (p). 

Where  the  injury  is  of  a  transitory  nature,  and  the  place  is  merely 
alleged  by  way  of  venite,  a  variance  is  immaterial ;  and,  as  will  be  seen  in 
actions  for  nuisances  to  real  property,  where  there  is  a  doubt  whether  the 
place  was  introduced  by  way  of  venue,  or  of  local  description,  it  will  be 
ascribed  to  venue  (q).  Where  however  a  precise  local  description  is  given 
of  such  an  injury,  it  must  be  proved  as  laid  (r). 

If  the  injury  be  the  immediate  result  of  force  used  by  the  plaintiff  and 
not  the  mere  remote  consequence  of  his  wrongful  act,  trespass  is  the  proper 
form  of  action.  The  distinction  between  such  injuries  as  are  to  be  laid  in 
trespass,  and  consequential  injuries,  for  which  an  action  on  the  case  is  the 
proper  remedy,  is  frequentiy  very  nice.  The  general  rule  is,  that  if  the 
injury  result  immediately  from  force  applied  by  the  defendant,  trespass  is 
the  proper  form  of  action  («),  and  it  is  immaterial  whether  the  trespass  be 
wilful  or  not  {t). 

In  actions  for  the  negligence  of  an  agent,  it  is  a  general  rule  that  an 
allegation  of  negligence  by  the  defendant  is  supported  by  proof  of  negli- 
gence in  his  agent,  for  the  negligence  of  the  latter  is  the  negligence  of  the 
principal  who  employed  him  (u).  A  declaration  alleging  that  the  defendant 
so  negligently  drove  his  cart  that  the  plaintiff's  horse  was  killed,  is  sup- 
ported by  proof  that  the  defendant's  servant  drove  the  cart  and  occasioned 
the  injury  (a:).  And  it  is  a  general  rule  in  civil  actions,  and  also  in  cases  of 
indictments  for  treason  and  misdemeanors,  and  in  some  instances  for  felony, 


(0  Wood  V.  JBretherton,  K.  B.  Mich. 
1820;  Tide  tit.  Cabribrb.  And  see 
1  Will.  Sannd.  S91,  d.',  and  supra,  201, 
and  the  cases  there  referred  to. 

(m)  1  Will.  Saund.  24,  n.  Brook  v. 
Siihop,  7  Mod.  152;  Ld.  Raym.  823. 
074. 976 ;  2  Salk.  689.  Hume  v.  Oldacre, 
1  Starkie's  0.851. 

(n)  Ibid. 

(o)  IMd. 

{p)  Peppin  V.  Solcmoniy  5  T.  R.  496. 
Matthie  y.  Pottt,  1  B.  &  P.  23. 

{q)  Supra,  201. 


(r)  See  tit.yABiANCB^ — ^Vbnub. 

(t)  Per  De  Grey,  C.  J.  in  Scott  v.  Shep- 
Aerc2,  3  Wils.  403;  2  BL  R.  892. 

(f)  Per  Ld.  EUenborongh,  Leame  v. 
JBray,  3  East,  509.  For  the  decisions  on 
this  head,  see  Tbbspass. 

(tt)  ;9upra,  tit  Agbnt,  31.  Michael  y, 
A llestree,  2  Lev.  1 72  ;  supra,  55.  But  the 
plaintiff  may  osnally  waire  a  trespass  and 
bring  case,  istfra,  212,  note  (x). 

(x)  Brucker  y.  Fromont,  6  T.  R.  659. 
And  see  Turbermlle  y.  Stamp,  1  Ld.Raym. 
264;  Slihm.  681 ;  Carth.  425;  SaUi.  13. 
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that  the  act  of  the  agent  may  be  alleged  to  be  the  act  of  the  principal  who 
gaTe  him  directions  (y). 

Where  in  an  action  against  A.  for  damage  to  the  plaintiff's  window,  occa-  Proof  of 
sioned  by  the  negligence  of  the  defendant's  servant  in  driving  his  waggon,  agency- 
it  appeared  that  A.  and  B.  were  in  partnership  as  carriers,  and  that  by  a 
private,  agreement  inter  se  each  undertook  the  conveyance  of  goods  by  his 
own  waggons,  horses,  and  drivers,  for  specified  distances,  and  that  the 
damage  in  question  had  been  effected  within  jB.'s  division,  and  by  his 
waggon  and  driver,  it  was  held  that  A,  was  liable,  for  since  the  waggon 
was  to  be  drawn  for  his  benefit,  for  all  legal  purposes  the  servant  was  his, 
although  for  inferior  purposes,  and,  as  between  A.  and  jB.,  he  was  consi- 
dered as  the  servant  of  B.  (2). 

A  variance  from  sums  and  quantities  will  not  be  material,  unless  they   Sums,  &c. 
constitute  part  of  a  contract,  or  other  entire  subject-matter.     It  is  unne- 
cessary, to  prove  the  precise  sum  as  laid  in  support  of  an  averment  that 
so  much  was  due  for  rent  in  an  action  to  recover  double  the  value  of  goods 
removed  to  prevent  a  distress  (a). 

In  an  action  on  the  Post-horse  Act,  for  letting  and  not  accounting  for 
divers,  to  wit,  eight  post-horses,  proof  of  letting  and  not  accounting  for  five, 
was  held  to  support  the  declaration  (&). 

Under  a  count  for  a  total  loss  it  is  sufficient  to  prove  an  average  loss  (c). 

In  covenant,  evidence  of  part  of  the  breach  will  enable  the  plaintiff  to   Damages, 
recover  pro  tanio.    Where  the  plaintiff  alleged,  by  way  of  breach,  that  the 
defendant  had  pulled  down  the  whole  house,  it  was  held  that  he  was  entitled 
to  recover  damages  for  pulling  down  half  the  house  (cQ. 

It  is  always  essential  to  prove  the  allegation  that  the  particular  damage 
alleged  was  the  immediate  and  natural  result  of  the  wrongful  act  of  the 
defendant  stated  in  the  declaration.  Thus  in  an  action  for  slander,  by 
means  of  which  the  plaintiff  lost  his  situation  as  a  journeyman  to  a  third 
person,  it  is  not  sufficient  to  prove,  that  in  consequence  of  the  wrongful  act 
of  the  defendant,  the  master  dismissed  the  plaintiff  from  his  employment 
before  the  end  of  the  term  for  which  he  had  contracted  with  him,  for  the 
dismissal  was  not  the  legal  and  natural  consequence  of  the  words,  but  the 
mere  wrongful  act  of  the  master  («). 

No  evidence  can  in  general  be  given  of  damage  which  is  not  specially 
alleged  in  the  declaration.  But  where  special  damage  is  laid,  the  plaintiff 
may  frequently  recover  in  respect  of  that  damage  in  this  form  of  action, 
where  he  could  not  have  recovered  for  it  in  trover.  As,  where  the  plaintiff 
alleged  that  the  defendant  wrongfully  had  detained  the  tools  used  by  him 
in  his  trade,  for  the  space  of  two  months,  whereby  he  had  lost  the  benefit 
of  his  trade,  it  was  held  that  a  special  action  on  the  case  was  the  proper  form 
of  action,  for  the  damages  being  special,  the  action  ought  to  be  special  (/). 

It  is  su|pcient,  in  many  instances,  to  give  presumptive  evidence  of  the 
loss  sustained;  as,  in  an  action  for  firing  guns  so  near  the  plaintiff's  decoy- 

{y)  Supra,  tit.  Accbsbort — Aobnt.  (e)  Vieartv,  Wileoekt,  8  East,  1.    See 

(2)  Waland  v.  Blkins,  1  Starkle's  C.  also  Ashley  v.  Harritany  Peake's  C.  104; 

272.  1  Esp.  C.  48 ;  Taylor  v.  NeH,  I  Esp.  C. 

Qtoynnit  v.  Phillips^  3  T.  R.  646.  386 ;  whero  it  was  held  that  a  manager 


Radford   v.    APIrUoih,   3  T.  R.      of  a  theatre  oould  not  sustain  an  action  for 

632.  beating  a  performer,  per  quod  he  was  pre- 

(e)  Nicholson  v.  Croft,  Burr.  1188.  vented  from  performing. 

(d)  Borr.  1907.    Bl.  200.  (/)  KettU  v.  Hunt,  B.  N.  P.  78. 

Vol.  ir.  u  6 -k 
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pond,  that  it  causes  the  hirds  to  take  flight  (g) ;  or  prevents  the  wild  ducks 
from  coming  there  (A) ;  or  for  hindering  horses  from  being  brought  to  the 
plaintiff's  market,  in  consequence  of  which  he  lost  the  toll  payable  upon 
the  sale  (i).  So  the  law  will  presume  some  damage  where  the  defendant 
has  been  guilty  of  a  breach  of  legal  duty  to  the  plaintiff  (A).  As  %vhere  the 
sheriff  has  not  a  prisoner  in  custody  on  the  return  of  the  writ,  although  the 
plaintiff  can  prove  no  damage  (/).  The  variance  from  the  amount  of  the 
damages  laid  in  the  declaration  is  immaterial. 

As  this  action  is  founded  on  the  plaintiff's  title  in  justice  and  equity  to 
receive  a  compensation  in  damages,  the  defendant  might  before  the  new 
rules,  except  in  some  instances  depending  on  peculiar  circumstances,  have 
given  in  evidence  under  the  general  issue  any  facts  or  circumstances  which 
in  equity  and  conscience  were  sufficient  to  bar  the  plaintiff's  claim  (m).  The 
excepted  defences  were,  that  of  a  justification,  in  an  action  for  slander  or 
libel,  of  the  truth  of  the  words;  this  rested  on  peculiar  grounds;  a  special 
plea  was  necessary  in  order  to  apprize  the  plaintiff  that  evidence  w(?uld  be 
adduced  to  prove  the  truth  of  the  charge  of  which  he  complained.  So, 
perhaps,  where  the  defendant  had  published  a  true  account  of  a  judicial 
proceeding.  So  again  where  the  defence  was  founded  upon  the  Statute  of 
Limitations.  The  stat.  8  &  9  Will.  3,  c.  27,  s.  6,  enacts,  that  in  an  action  of 
escape  against  the  keeper  of  any  prison,  no  retaking  on  fresh  pursuit  shall 
be  admitted  in  evidence  under  the  general  issue^  or  without  a  special  plea 
verified  by  affidavit. 

In  an  action  for  beating  the  plaintiff's  horse,  per  quod  he  was  deprived  of 
in  defence,  the  use  of  it,  the  defendant  was  admitted  to  prove  that  the  horse  and  cart  of 
the  plaintiff  were  before  the  defendant's  door,  and  hindered  him  from  coming 
to  load,  wherefore  he  whipped  the  horse  in  order  to  remove  it  (n).  So  in  an 
action  for  obstructing  the  plaintiff's  light,  it  was  held  that  the  defendant 
might,  under  the  general  issue,  prove  that  he  had  built  upon  an  ancient 
foundation  according  to  the  custom  of  the  city  of  London  (o).  So  a  release 
is  evidence  (p).  So  in  an  action  for  the  seduction  of  a  servant,  evidence 
that  the  plaintiff  had  recovered  a  penalty  against  the  servant,  was  evidence 
in  bar  of  the  action  under  the  same  plea  (q).  The  defendant  might,  under 
the  general  issue,  give  in  evidence  a  verdict  and  judgment  in  a  former 
action  as  to  the  same  subject-matter  between  the  same  parties ;  but  if  he 
meant  to  rely  upon  it  as  an  estoppel^  he  was  bound  to  plead  it  ]  if  he  merely 
gave  it  in  evidence,  it  was  not  conclusive  (r). 

It  is  an  answer  to  the  action  to  show  that  the  profits,  of  which  the  plaintiff 
complains  he  has  been  deprived,  were  to  be  derived  through  the  medium  of 


Evidence 


[g)  Carririfftony,  Taylor , II  East, 571. 
The  defendant  had  before  fired  at  a  greater 
distance,  and  brongbt  ont  some  of  the  birds, 
and  though  he  did  not  fire  into  the  decoy- 
pond,  it  was  held  to  be  evidence  of  a  wilful 
disturbance  of,  and  damage  to  the  decoy. 
Ibid. 

(h)  Keble  v.  HickringiU,  11  Mod.  73. 
ISO.  So  an  action  lies  for  firing  a  cannon 
at  negroes,  and  thereby  preventing  them 
from  trading  with  the  plaintiff;  Tarleton 
V.  BPGausley^  Peake's  C.  206;  and  it  is 
no  defence  that  the  plaintiff  had  not  paid 
duty  to  the  king  of  the  country  for  a  license 
to  trade.    Ibid. 

(i)  Per  Holt,  C.  J.  Ibid. 

(h)  Barker  v.  Oreen,2  Bingfa.  317. 


(/)  It  may,  perhaps,  be  more  properly 
stated,  that  the  breach  of  legal  duty  is  in 
itself  a  damage  in  law  sufficient  to  support 
the  action.  See  Pindar  v.  Wadttoorih,  S 
East,  154;  and  if{fra,  tit.  DiSTURBAHCB. 
— Damaob. 

(m)  Per  Ld.  Mansfield,  Burr.  1353. 

(n)  Slater  v  Swann^  Str.  872. 

(0)  Anon,  Com.  273. 

ip)  Burr.  1353. 

{q)  Bird  v.  Randall,  Burr.  1345.  P.  C. 
Bl.  373.  387.  But  qu,  whether  this  ought 
not  to  have  been  pleaded,  vide  mproy 
Vol.  I.  Ind.  tit.  Judgment,  and  Stra. 
701. 

(r)  Vooffhi  y.  Winch f  2  B.  4c  A.  602. 
Ind.  tit.  Judgment. 


CBRTIFICATE. 


301 


on  illegal  transaction  («),  or  that  the  thing  destroyed  was  a  nuisance  (t).  It 
seems  to  be  no  objection  that  trespass  might  have  been  sustained,  for  the 
plaintiff  may  waive  the  trespass,  and  rely  on  the  consequential  injury  (u). 

By  the  new  rules  of  Hil.  T.  4  W.  4 : — 1.  In  actions  on  the  case,  the  Rules  H.  T. 
plea  of  not  guilty  shall  operate  as  a  denial  only'  of  the  breach  of  duty  or  ^  ^^*  '^- 
wrongful  act  alleged  to  have  been  conmiitted  by  the  defendant,  and  not  of 
the  facts  stated  in  the  inducement,  and  no  other  defence  than  such  denial 
shall  be  admissible  under  that  plea ;  all  other  pleas  in  denial  shall  take  issue 
on  some  particular  matter  of  fact  alleged  in  the  declaration.  JEx»  gr. :  In  an 
action  on  the  case  for  a  nuisance  to  the  occupation  of  a  house,  by  carrying 
(m  an  offensive  trade,  the  plea  of  not  guilty  will  operate  as  a  denial  only  that 
the  defendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance  to 
the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the  plaintiff's 
occupation  of  the  house.  In  an  action  on  the  case  for  obstructing  a  right 
of  way,  such  plea  will  operate  as  a  denial  of  the  obstruction  only,  and  not 
of  the  plaintiff's  right  of  way ;  and  in  an  action  for  converting  the  plaintiff's 
goods,  the  conversion  only,  and  not  the  plaintiff's  title  to  the  goods.  In  an 
action  of  slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  the  plea 
of  not  guilty  will  operate  to  the  same  extent  precisely  as  at  present,  in 
denial  of  speaking  -the  words,  of  speaking  them  maliciously  and  in  the 
sense  imputed,  and  with  reference  to  the  plaintiff^s  office,  profession,  or 
trade ;  but  it  will  not  operate  as  a  denial  of  the  fact  of  the  plaintiff  holding 
the  office,  or  being  of  the  profession  or  trade  alleged.  In  actions  for  an 
escape,  it  will  operate  as  a  denial  of  the  neglect  or  default  of  the  sheriff  or 
his  officers,  but  not  of  the  debt,  judgment,  or  preliminary  proceedings.  In 
this  form  of  action  against  a  carrier,  the  plea  of  not  guilty  will  operate  as  a 
denial  of  the  loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  the 
defendant  as  a  carrier  for  hire,  or  of  the  purpose  for  which  they  were 
received. 

2.  AH  matters  in  confession  or  avoidance  shaU  be  pleaded  specially,  as  in 
actions  of  assumpsit. 

CERTIFICATE. 

For  Parish  Cebtificatb,  vide  Index. 

Of  a  Conviction  of  Felony,  By  the  stat.  3  &  4  W.  &  M.  c.  9,  s.  7,  a  tran-  Conviction 
script  certified  by  the  clerk  of  the  crown,  peace,  or  assizes,  of  the  con-  of  fei«ny« 
viction  of  a  man  who  has  the  benefit  of  clergy,  or  of  a  woman  who  has  the 
benefit  of  the  statute,  containing  the  effect  and  tenor  of  the  indictment  and 
conviction,  to  the  Judges  and  justices  in  any  other  county  where  such  man 
or  woman  shall  be  indicted,  on  being  produced  in  court,  shall  be  evidence 
of  the  fact  of  admission  to  the  benefit  of  clergy  or  of  the  statute.  Provisions 
nearly  similar  are  made  by  the  stat.  15  G.  2,  c.  28,  s.  9,  in  case  of  a  convic- 
tion for  uttering  counterfeit  coin  (x). 


(«)  But  Ld.  Kenyon  held  that  the  plain- 
tiff m^^ht  recover  against  the  defendant  for 
preventing  him  from  carrying  on  a  foreign 
trade,  although  he  had  not  conformed  to 
the  law  of  the  country.  Tarleton  v. 
M^Oatoley,  Peake's  C.  205. 

(0  Hannam  ▼.  Mockett,2  B.  &  C.  934; 
where  the  action  was  broui^ht  for  disturbing 
plaintiff's  rookery.  See  Du  Bost  v.  Beret- 
ford^  2  Camp.  511.  Keeble  v.  Hicker- 
hiifiU^U  East,  574. 


(tt)  Thus  where  a  distress  Is  made  after 
tender  of  the  rent,  the  plaintiff  may  waive 
the  trespass  and  bring  case.  Brarucmnh 
v.  Bridges,  1  B.  &  C.  145;  3  Starkie's  C. 
171 ;  and  in  general  the  plaintiff  it  seems 
may  waive  a  trespass  committed  in  taking 
goods,  and  bring  trover.  See  Moreton  v. 
Harden,  4  B.  £c  C.  223. 

(x)  See  tit.  Coin. 
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CERTIFICATE. 


Certificate 
of  conyic- 
tion  in  case 
of  felony. 


Certificate 
in  the  na- 
ture of  an 
adjudicap 
tion. 


By  the  stat.  6  G.  1^  c.  23,  8.  6,  a  transcript  of  tbe  indictment,  convic- 
viction,  and  order  for  transportation  of  a  felon,  certified  by  a  clerk  of  assize 
or  of  the  peace,  is  eyidence,  under  an  indictment  against  a  felon  ordered  to 
be  transported,  for  being  at  large  before  the  expiration  of  his  term. 

By  the  stat.  7  &  8  G.  4^  c.  28,  s.  11,  in  an  indictment  for  any  felony  com- 
mitted after  a  previous  conviction  for  felony,  it  shall  be  sufficient  to  state 
that  the  offender  was  at  a  certain  time  and  place  convicted  of  felony,  with- 
out otherwise  describing  the  previous  felony ;  and  a  certificate  containing 
the  substance  and  effect  only  (omitting  the  formal,  part)  of  the  indictment 
and  conviction  for  the  previous  felony,  purporting  to  be  signed  by  the  clerk 
of  the  court,  or  other  officer  having  the  custody  of  the  records  of  the  court 
where  the  offender  was  first  convicted,  or  by  the  deputy  of  such  clerk 
or  officer,  (for  which  certificate  a  fee  otQs.Bd.,  and  no  more,  shall  be 
demanded  or  taken),  shall,  upon  proof  of  the  identity  (y)  of  the  person  of 
the  offender,  be  sufficient  evidence  of  the  first  conviction,  without  proof  of 
the  signature  or  official  character  of  the  person  appearing  to  have  signed 
the  same. 

So  in  some  other  cases,  which  will  be  noticed  in  their  proper  places,  cer^ 
tificates  by  authorized  officers  are  admissible  in  evidence ;  so  also  are 
certificates,  in  some  instances,  by  public  notaries  (z).  In  other  instances, 
where  the  certificate  is  not  made  by  an  accredited  agent  of  the  law,  to 
whom  authority  is  delegated  for  the  purpose,  such  as  a  chirographer  (a), 
the  general  rule  is,  that  his  statement  or  certificate  of  a  fact  is  inadmis- 
sible (b).  The  certificate  of  a  British  vice-consul  abroad  is  not  evidence 
to  prove  any  fact,  even  such  as  the  amount  of  a  sale,  although  he  is  by 
the  law  of  the  country- where  he  resides,  constituted  the  general  agent  for 
absent  owners  of  goods,  and  was  obliged  to  make  the  sale  in  question  («). 
The  certificate  of  the  Secretary  at  War,  relating  to  the  office  of  a  sergeant  in 
the  army,  has,  it  seems,  been  admitted  in  evidence  (d) ;  but  this  decision 
does  not  appear  to  be  founded  in  principle. 

In  general,  where  the  certificate  is  in  the  nature  of  an  adjudication  by  a 
Court  of  competent  jurisdiction,  it  is  receivable  in  evidence,  when  properly 
authenticated,  of  the  fiact  itself.  As  for  instance,  a  certificate  by  com- 
missioners appointed  by  a  statute  to  inquire  into  and  state  the  debts  of  the 
army  (e) ;  or  a  record  by  a  magistrate  of  a  forcible  entry,  and  detainer  (/*). 

The  certificate  of  a  Bishop  in  a  case  of  bastardy  or  marriage,  when 
entered  of  record,  is  in  general  conclusive  upon  the  fact(^);  but  this  is  a 
regular  legal  adjudication  upon  the  fact  by  a  competent  tribunaL  It  has 
in  one  instance,  it  seems,  been  held,  that  a  certificate  under  the  seal  of  a 
minister  resident  abroad,  that  a  particular  marriage  was  solemnized  by 
him  (A),  was  admissible ;  but  this  was  when  the  rules  of  evidence  were  in  a 


(y)  In  order  to  prove  a  former  conviction 
it  is  sufficient  to  prove  that  the  prisoner 
was  the  party  who  underwent  the  sentence, 
in  the  certificate  of  the  clerk  of  the  peace ; 
it  is  not  necessary  to  call  a  witness  who 
was  present  at  the  triaL  It.  v.  Crofts,  9 
C.  &  P.  220. 

(z)  See  VoL  I.   Index,  tit  Cbrtifi- 

CATB. 

(a)  See  Bills  op  Exchanob. 

(b)  Vide  Index,  tit,  Certipicatb. 

(c)  WaldroH  v.  Coaifibe,  3  Taunt.  162. 
Bobertt  v.  JEddington,  4  Esp.  C.  88.    R. 


V.  Vytey  Forrest,  86.  See  ftirtlier  on  the 
subject  of  certificates,Omu;/^fui  v.  Barker, 
Willes,  560 ;  1  Blacks.  29. 

(d)  Lloyd  V.  Woadda,  1  Bl.  R.  29. 

(e)  Str.  481 ;  iupra,  Vol.  I.  Index,  tit 

JUDOMBIIT. 

(/)  See  the  stet.  15  Rich.  2,  c.  2; 
8  Hen.  6,  c.  9,  s.  2  ;  Bum's  J.  tit  ForeibU 
JSntry  and  Detainer,  2Rol.R.89.  Dalt 
C.44. 

(g)  See  tit.  Bastardy,  mpra;  and  tit 
Marriaob,  irifra, 

(A)  AUap  V.  Bawtrdt,Cn,  J.  541. 
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crude  and  unsettled  state  (t).  Even  the  King  himself,  it  has  been  held, 
cannot  give  evidence  in  a  cause  by  letters  under  his  sign  manual  (A). 

Where  a  parish  has  pleaded  guilty  to  an  indictment  for  not  repairing  a 
highway,  a  certificate,  signed  by  two  magistrates,  is  received  as  evidence  by 
the  Court,  to  advise  them  to  discharge  the  defendants ;  and  the  practice  is 
of  ancient  date  (l).  It  does  not  however  appear,  that  such  certificates  have 
been  used  as  evidence  before  a  jury.  So  the  Courts,,  in  some  instances, 
receive  certificates  from  other  Courts  as  to  particular  laws  and  customs. 
The  customs  of  the  City  of  London  are  ascertained  by  the  Courts  at  West- 
minster by  means  of  a  certificate  by  the  recorder  of  London  (ot).  So,  certi- 
ficates are  received  from  the  Courts  in  Wales  as  to  their  practice  (n). 

It  has  been  held  that  a  certificate  of  the  discharge  of  an  insolvent  debtor 
under  the  0tat.  2  G.  2,  c.  20,  is  admissible  to  prove  the  discharge  (o). 


CHARACTER. 
Hbrr  may  be  considered  the  proof,—- 

I.  Of  the  moral  character  and  conduct  of  a  person  in  society : 

11.  Of  an  allegation  that  a  party  holds  an  oflice,  or  fills  a  particular 
situation. 

There  are  three  classes  of  cases  in  which  the  moral  character  and  con-  Moral  eh*, 
duct  of  a  person  in  society  may  be  used  in  proof  before  a  jury,  each  resting  ^^^  in 
upon  peculiar  and  distinct  grounds.  society. 

Such  evidence  is  admissible,— 1st.  To  aflbrd  a  ;ire«imp^i(wi  that  a  parti- 
cular party  has  or  has  not  been  guilty  of  a  criminal  act.  2dly.  To  afiect 
the  damages  in  particular  cases,  where  their  amount  depends  upon  the 
character  and  conduct  of  any  individual ;  and,  8dly.  To  impeach  or  confirm 
the  veraeity  of  a  witness. 

Evidence  of  the  character  which  a  person  bears  in  society  is  in  many 
instances  admissible,  as  affording  a  presumption  that  he  did  or  did  not  com- 
mit a  particular  act. 

Where  the  guilt  of  an  accused  party  is  doubtful,  and  the  character  of  the  Presump- 
supposed  agent  is  involved  in  the  question,  a  presumption  of  innocence  tive  evi- 
arises  from  his  former  conduct  in  society,  as  evidenced  by  his  general  cha-  ^^*^  ^^ 
racter,  since  it  is  not  probable  that  a  person  of  known  probity  or  humanity  ^"°*'^**' 
would  commit  a  dishonest  or  cruel  act  in  the  particular  instance.    Such 
presumptions  are,  however,  so  remote  from  the  fact,  and  it  is  frequently  so 
difiicult  to  estimate  a  person's  real  character,  that  they  are  entitled  to  little 
weight,  except  in  doubtful  cases.    Since  the  law  considers  a  presumption  of 
this  nature  to  be  admissible,  such  evidence  is  in  principle  admissible  wher- 
ever a  reasonable  presumption  arises  from  it,  as  to  the  facts  in  question  *  in 
practice  it  is  admitted  whenever,  technically  speaking,  the  character  of  the 
party  is  involved  in  the  issue. 


(i)  See  Willes's  R.  549,  where  the  de- 
cision Is  questioned. 

(ft)  8  Roll.  Ab.  686;  and  per  Willes, 
C.  J.  hi  Omiehund  t.  Barker,  Willes's  R. 
550;  notwithstanding  the  case  of  An^ 
bignye  v.  Cl\fton,  Hob.  213,  contra ;  vide 
YoLI.  3  Woodeson,  376.  Com.  Dig.  Test- 
moigne,  [A.]  1 ;  1  ParL  Htot  43. 

(/)  Per  AshuTdt,  J.  in  R.  v.  Mawhey, 


6  T.  R  619;  2  Roll.  R.  412.  LeytofCt 
Case,  Cro.  Car.  584.  RandalVt  Cote,  \ 
Keb.  266;  2  Keb.  221;  T.  Raym.  216- 
Balk.  358;  18tr.688.  ^ 

(m)  1  Burr.  261. 

(n)  Cro.  Eliz.  503. 

(o)  QUlum  V.  Stirrup,  C.  T.  Haidw. 
144.  TbU  statute  has  explrad.  Qu.  as  to 
the  provisions  of  the  statute.     It 
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MORAL  CHARACTER. 


When  evi- 
deDce  in 
criminal 
caaes. 


Usual 
qaestions. 


Civil  pro- 
ceedings. 


Formerly^  evidence  of  the  defendant's  good  character,  in  crinunal  pro- 
ceedings, was  admitted  in  capital  cases  only(p),  and  that  in  favarem  vU<b; 
but  such  evidence  is  now  admissible  in  all  cases  of  misdemeanors,  where 
the  character  of  the  defendant  is  in  jeopard}^  {q). 

Upon  indictments  for  larciny,  or  fraud  of  any  description,  the  general 
character  of  the  defendant  for  honesty  is  admissible ;  and  where  the  indicts 
ment  charges  upon  the  defendant  any  violence  committed  against  the  per- 
son of  an  individual,  or  against  the  public  peace,  evidence  may  be  adduced 
by  him  of  his  general  character  for  humanity  and  peaceable  conduct.  Such 
evidence  is  also  admissible  upon  an  indictment  for  a  libel  (r). 

It  is  a  general  rule,  that  evidence  must  be  given  of  the  general  character 
of  the  party,  and  not  of  particular  acts  («),  for  the  presumption  in  favour  of 
the  prisoner  arises  from  the  general  uniform  tenor  of  his  conduct,  and  not 
from  particular  isolated  facts.  The  questions  usually  put  for  this  purpose 
are,  how  long  the  witness  has  known  the  prisoner,  and  what  his  general 
character  has  been  for  honesty,  humanity,  or  loyalty  (according  to  the 
nature  of  the  charge),  during  that  period. 

A  prosecutor  cannot  impeach  the  character  of  a  defendant  until  the  latter 
has  adduced  evidence  to  support  it  (Jt) ;  and  although  such  evidence  is 
warranted  in  principle,  it  is  not  resorted  to  in  practice;  he  may  cross- 
examine,  the  witnesses  as  to  the  grounds  of  their  belief,  and  as  to  particular 
facts,  and  may  bring  evidence  in  contradiction  to  impeach  the  general 
character  of  the  defendant  (u ). 

In  civil  proceedings,  unless  the  character  of  a  party  be  put  directly  in 
issue  by  the  nature  of  the  proceeding,  evidence  of  his  character  is  not  in 
general  admissible. 

Upon  an  ejectment  brought  by  an  heir-at-law  to  set  aside  the  will,  for 
fraud  committed  by  the  defendant,  evidence  of  the  defendant's  good  cha- 
racter was  rejected  as  inadmissible  {x).  And  even  upon  an  information  to 
recover  a  penalty  ^m  the  defendant  for  keeping  false  weights,  such  evi- 
dence was  rejected,  because  the  prosecution  was  not  directly  for  the  crime, 
but  to  recover  a  penalty  (y).  The  principle  of  this  distinction  is  not  very 
intelligible  ;  the  good  character  of  the  defendant  in  A  prosecution  for  keep- 
ing false  weights  can  be  admitted  upon  no  ground,  except  that  it  affords  a 
presumption  that  the  fact  imputed  has  not  been  committed,  and  this  is  the 
very  fact  which  is  in  issue  in  the  former  case.  The  effect  of  the  distinction 
is,  to  make  the  admissibility  of  evidence  to  prove  a  fact  to  depend,  not 
upon  its  tendency  to  prove  it,  but  upon  the  consequences  which  result  from 
the  fact  when  proved. 

In  an  action  of  slander,  imputing  dishonesty  to  the  plaintiff,  who  was  the 
defendant's  servant,  the  plaintiff  may,  it  has  been  held,  adduce  evidence  of 


that  such  a  certificate  would  not  be  evi- 
dence, unless  it  was  the  original  entry  of 
the  adjudication,  or  an  examined  copy  of 
it ;  or  unless  it  was  made  evidence  by  the 
express  provisions  of  the  statute. 

0»)  R.  V.  Harru,  2  St.  Tn.  1 038.  R,  v. 
Carry  32  G.  2;  8  St.  Tr.  67. 

(q)  R,  V.  Hearrii,  2  St.  Tr.  1038.  At- 
tomey^General  v.  Bowman.  2  B.  &  P. 
632,  a. 

(r)  R,  V.  Harris,  2  St,  Tr.  1038. 

(#)  1  T.  R.  764.  See  Vin.  Ab.  Evidence, 
M.  a.  1.  6. 


(0  B.  N.  P.  296.  In  the  case  of  bar- 
ratry, the  procecutor  may  examine  as  to 
particular  facts,  for  otherwise  the  case  can- 
not be  proved ;  but  then  particular  notice 
is  requisite  as  to  the  facts  to  be  proved. 

(m)  2  Atk.  339.     Clarke  v.  Perkim, 

(x)  Ooodright  v.  Hicks,  1  Phill.  L.  Ev. 
174,  6th  edit. 

iy)  On  an  information  in  the  Exchequer 
by  the  Attorney-general,  to  recover  a  pe- 
nalty. Attorney-General  v.  Botcman, 
eor.  Eyre,  C.  B.,  2  B.  &  P.  632. 
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general  good  character,  even  before  any  CTidence  to  the  contrary  has  been  Civil  pro- 
given  on  the  other  8ide(z).  The  words,  it  is  observable  in  that  case,  were  ceedingt. 
published  in  giving  a  character  of  the  servant  tipon  the  application  of  one 
who  required  the  character,  and  consequently  where,  according  to  the  ordi- 
nary rule  by  which  such  actions  are  governed,  the  plaintiff  would  be  bound 
to  prove  the  falsity  of  the  words,  and  malice  of  the  defendant.  In  other 
cases,  and  where  no  justification  is  pleaded,  it  seems  that  such  evidence 
would  not  be  admissible,  for  the  truth  of  the  charge  imputed  by  the  slander 
could  not  come  in  issue.  Where,  indeed,  the  defendant  justifies  the  slander 
which  conveys  an  imputation  of  dishonesty,  the  case  may  admit  of  a  very 
different  consideration,  for  there  the  party  is  charged  vnth  a  crime,  and  in 
such  a  case,  character  affords  just  the  same  presumption  of  innocence  as  if 
the  party  had  been  tried  for  the  offence  (a).  And  next,  although,  as  will 
be  seen,  a  defendant  may  in  some  instances  impeach  the  plaintiff's  cha** 
raeter,  or  even  that  of  a  third  person,  in  order  to  mitigate  the  damages, 
and  where  he  does  so,  it  is  clear  that  the  plaintiff  may,  on  the  other  hand 
prove  the  goodness  of  his  character,  yet,  in  general,  a  plaintiff  is  not  allowed 
to  adduce  such  evidence  in  the  first  instance  (b) ;  such  evidence  is  unneces- 
sary  till  the  character  has  been  impeached;  for  the  law  presumes  a  person's 
character  to  be  good  till  the  contrary  be  proved. 

The  character  of  third  persons  is  also  in  some  instances  admissible,  as 
affording  a  presumption  with  respect  to  the  disputed  fact. 

Upon  the  question  of  illegitimacy,  it  has  been  held,  that  after  probable 
evidence  of  non-access  has  been  adduced,  evidence  may  be  given  that  the 
mother  was  a  woman  of  bad  character  (c).  So  upon  an  indictment  for  a 
Tape^  or  for  an  attempt  to  commit  a  rape,  general  evidence  is  admissible  to 
impeach  the  character  of  the  woman  for  chastity  and  decency  (d).  And  in 
such  a  case  evidence  is  admissible  that  the  woman  has  formerly  been  con<o 
aected  with  the  prisoner,  although  it  cannot  be  shown  that  she  has  been 
criminally  connected  with  other  persons  (e)» 

General  evidence  to  impeach  the  character  of  a  prosecutrix  for  chastity, 
is  admissible  upon  an  indictment  for  a  rape,  or  for  an  assault  to  commit  a 
Tape,  although  she  has  been  examined  as  a  witness,  and  has  not  been  asked 
questions  on  cross-examination  tending  to  impeach  her  character  for 
chastity  (/). 

2dly.  In  some  instances,  evidence  in  disparagement  of  character  is  admis-  Dtuaget, 
aible,  not  in  order  to  prove  or  disprove  the  commission  of  a  particular  fact, 
but  with  a  view  to  damages.  In  actions  for  criminal  conversation  with  the 
plaintiff's  wife,  evidence  may  be  given  of  the  wife's  general  bad  character 
for  want  of  chastity,  and  even  of  particular  acts  of  adultery  committed  by 
her  previous  to  her  intercourse  with  the  defendant  (g).    So  in  actions  for 


(z)  King  V.  Waring,  5  Esp.  C.  13. 

{a)  lo  Cornwall  y.  Richardion,  I  Ry. 
&  M.  905,  it  is  said  to  have  been  held  that 
though  the  plea  jastifled  a  charge  of  fialoay, 
the  plaintiff  could  not  give  evidence  of 
good  chanurter ;  yet,  qu»  might  he  not  go 
into  any  evidence  to  rebut  the  justl- 
flcation? 

(b)  Dodd  V.  Norris,  3  Camp.  519* 
Ban^field  v.  Mauey,  I  Camp.  460. 

{e)  Pendrell  v.  Pendrelly  Str.  925. 

(rf)  Hodg8on*i  Case ;  by  a  majority  of 

VOL.  ir. 


the  Judges,  on  a  case  reserved,  1818 ;  and 
cor.  Wood,  B.  York  summer  Assizes,  1819, 
And  see  2  Starkie's  C.  841 . 

(e)  Ibid. 

(/)  JR.  V.  Clarke,  2  Starkie's  C.  241, 
The  prosecutrix  is  not  bound  to  answer  the 
question  whether  she  has  had  connection 
with  other  men.  3  Camp.  515. 

(g)  B.  N.  P.  27.  296,  Coote  v.  Serty, 
12  Mod.  232.  See  Foulhes  v.  Selway,  3 
E»p.  236 ;  Roberts  v.  MuMon,  Sel.  N.  P. 
25, 
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Damages,     slander  and  libel^  where  tfae  defendant  has  not  justified^  eyidence  of  the 
plaintiff's  bad  character  has  also  been  admitted  (A). 

The  grounds  of  admitting  such  eTidence  is,  that  a  person  of  disparaged 
fame  is  not  entitled  to  the  same  measure  of  damages  with  one  whose  cha- 
racter is  unblemished  (t).  Where,  however,  the  defendant  justifies  the 
slander,  it  seems  to  be  doubtful  whether  evidence  of  reports  as  to  the  con- 
duct and  character  of  the  plaintiff  can  be  received  (A). 

And  in  an  action  for  a  malicious  prosecution  on  a  charge  of  felony,  it  was 
held,  that  a  witness  could  not  be  asked  on  cross-examination  whether  tfae 
plaintiff's  house  had  not  been  searched  on  a  former  occasion,  and  whether 
he  was  not  a  person  of  suspicious  character,  in  order  to  prove  that  there  was 
probable  cause  for  the  charge ;  for  in  an  action  of  slander,  such  proof  is  given 
to  mitigate  the  damages,  and  not  to  bar  the  action ;  and  such  evidence 
affords  no  proof  of  probable  cause* (/). 

But  it  seems,  that  in  general  a  plaintiff  cannot  go  into  evidence  of  good 
character  to  increase  the  damages,  until  evidence  has  been  given  to  impeach 
it.  The  plaintiff  in  an  action  for  adultery  with  his  wife,  or  for  the  seduc- 
tion of  his  daughter,  cannot  g^iye  evidence  of  the  good  character  of  the  one 
or  the  other,  until  the  defendant  has  g^iven  evidence  to  impeach  it  (m)  ;  for 
till  the  contrary  appear,  their  previous  characters  are  presumed  to  be  good, 
and  that  presumption  is  very  forcibly  confirmed  by  the  consideration  that 
the  defendant  is  at  liberty,  if  there  be  ground  for  it,  to  impeach  the  character 
bj'  evidence. 

It  has  even  been  held,  that  where  the  defendant  has  attempted  to  im- 
peach the  plaintiff's  character  on  cross-examination  of  his  witnesses,  and 
has  palpably  failed,  the  plaintiff  cannot  call  witnesses  to  his  own  good 
character  (n).  It  may  be  doubted  whether  this  is  not  carrying  the  general 
rule  too  far;  such  evidence  is  in  general  inadmissible,  because  the  law 
presumes  that  the  party's  conduct  has  been  correct  and  proper,  a  presump- 
tion which  is  strongly  confirmed  by  the  silence  of  the  adversary  upon  the 
subject ;  but  where  he  attempts  to  impeach  the  character  of  the  party  by 
evidence,  the  presumption  from  acquiescence  ceases.  Besides,  although  the 
witnesses  deny  the  facts,  it  is  very  possible  that  the  insinuation  conveyed 


(h)  Ld.  Leicester  v.  Walter,  2  Camp. 
261 ;  I  M.  &  S.  284.  Rodriguez  v.  Tad' 
mire,  2  Esp.  C.  720. 

(0 V.  ilfoor,  1  M.  &  S.  284.    See 

Snoiodon  v.  Davis,  1  M.  &  S.  286 ;  and 
tit.  LiBBL  &  Slander.  King  v.  jFVan- 
eis,  3  Bsp.  C.  1 16.  And  see  tit  JDamaobs. 
— ^Trespass;  and  Watson  v.  Christie, 
2  B.  &  P.  224. 

(A)  Id  the  case  of  Snowden  v.  Smith, 
(Devon  Lent  Abb.  181 1),  Chambre,  J.  re- 
jected such  evidence ;  and  the  case  of  the 
JEarl  of  Leicester  v.  Walter  being  cited, 
said  that  it  did  not  govern  a  case  like  the 
present,  where  the  defendant  juBtified.  See 
1  M.  &  S.  286,  a.  But  in  the  Bubsequeot 
case  of  Kirkman  v.  Oxley,  (cited  Phillips 
on  Evidence,  189,)  Heath,  J.,  in  an  action 
for  slander  imputing  larciny,  allowed  the 
defendant,  who  had  justified,  to  go  into 
evidence  of  the  plaintiff's  bad  character  in 
mitigation  of  damages.  The  latter  decision 
appears  to  be  better  founded  in  principle, 
from  this  consideration :  if  the  issoe  on  the 


Justification,  and  the  question  as  to  tlie 
quantum  of  damages,  were  to  be  tried  sepa- 
rately, such  evidence  would  clearly  be 
admlBsible  on  behalf  of  the  defendant  after 
the  issue  on  the  plea  of  Justification  had 
been  decided  against  him ;  and  if  so,  it  is 
difficult  to  say  that  such  evidence  can  be 
rejected,  although  both  questions  are  tried 
together;  for  although  the  defendant  gives 
evidence  tending  to  prove  his  Justification, 
he  is  still  entitled  to  give  evidence  in  re- 
duction of  damages,  in  case  the  jury  decide 
agrainst  him  on  tiie  justification.  It  would 
be  for  the  Court,  in  such  a  case,  to  advise 
the  Jury  to  apply  such  evidence  to  the 
reduction  of  damages  only,  and  not  to  con- 
sider it  as  subsidiary  to  the  proof  of  the 
Justification. 

(/)  NeiMam  v.  Carr,  cor.  Wood,  B. 

2  Starkle's  C.  69. 

(m)  Ban^field  v.  Matsey,  1  Camp.  460; 

3  Camp.  519. 

(n)  King  v.  Francis,  3  Esp.  C.  116, 
cor,  Ld.  Kenyon. 
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by  the  questions,  and  the  mode  of  answering  them,  may  hare  produced  an 
effect  upon  the  jury  which  ought  to  be  removed. 

It  has  been  held  in  one  instance,  that  in  an  aetion  for  the  seduction  of  a 
daughter,  evidence  on  the  part  of  the  defendant,  in  mitigation  of  damages, 
that  the  daughter  had  previously  had  a  child  by  another  man,  did  not  warrant 
the  admission  of  general  evidence  of  good  conduct  (o),  but  that  the  plaintiff 
was  confined  to  evidence  to  disprove  the  specific  breach  of  chastity.  And 
yet  it  should  seem,  upon  principle,  that  as  the  fact  was  offered  in  evidence 
by  the  defendant,  in  order  to  diminish  the  value  of  that  which  the  plaintiff 
Lad  lost,  and  to  show  that  the  injury  to  his  feelings  and  his  comforts  was 
less  than  might  otherwise  have  been  presumed,  evidence  was  admissible 
on  the  other  hand  to  show  that  the  subsequent  conduct  of  the  daughter 
had  been  correct,  and  to  prove  in  fact  what  degree  of  injury  had  been 
sustained. 

In  the  subsequent  case  of  Dodd  v.  Norris  {p\  where  the  daughter  was 
cross-examined  in  order  to  show  that  in  her  intercourse  with  the  defendant 
she  had  been  guilty  of  great  indelicacy  and  levity,  evidence  of  good  cha- 
racter was  held  to  be  inadmissible,  no  evidence  of  bad  character  having 
been  given  by  the  defendant.  This  case,  it  is  to  be  remarked,  differs  essen* 
tially  from  the  former,  inasmuch  as  no  evidence  was  given  to  impeach  the 
daughter's  character,  and  consequently  to  diminish  the  damages,  except  so 
far  as  it  arose  out  of  the  very  transaction  itself ;  and  if  that  were  to  be  a 
sufiicient  ground  for  the  admission  of  such  evidence,  it  would  be  admissible 
in  every  such  action,  since  the  very  nature  of  the  action  involves  improper 
conduct  on  the  part  of  the  wife  or  daughter. 

ddly.  Evidence  offered  to  impeach  the  character  of  a  witness  has  already 
been  considered  (q), 

II.  In  order  to  prove  a  general  allegation  that  a  party  holds  a  particular  Special 
ofiice  or  situation,  it  is  usually  sufiicient  to  prove  his  acting  in  that  capacity.  ^***™c*®' 

In  the  case  of  all  peace  officers,  justices  of  the  peace,  and  constables,  it  is 
sufficient  to  prove  that  they  acted  in  those  capacities,  even  upon  an  indict- 
ment for  murder  (r).  And  prior  to  the  statute  11  G.  2,  c.  30,  s.  32,  which 
directs,  that  excise  and  custom-house  officers  acting  in  the  execution  of  their 
duty,  shall  be  taken  to  be  such  till  the  contrary  appears,  evidence  was 
admitted,  both  in  criminal  and  civil  proceedings,  to  show  that  they  were 
reputed  officers  (s).  So  upon  an  indictment  for  perjury,  in  taking  an  oath 
before  a  surrogate  in  the  Ecclesiastical  Court,  evidence  that  he  has  acted  as 
a  surrogate  is  primd  facie  evidence  of  his  authority  (t).  But  where  a  plain- 
tiff, in  an  action  for  slander,  avers  that  he  is  a  physician,  and  has  regularly 
taken  his  degree  as  a  doctor  of  physic,  he  must  prove  that  he  is  such,  by 
producing  the  books  of  the  University  containing  the  act  which  conferred 


(o^Bamfteld  v.  Matsey,  1  Camp.  460. 
Bee  Dodd  v.  NorrU,  3  Camp.  519.  Vide 
infraj  tit.  Seduction.  In  an  action  on 
the  case  for  the  seduction  of  the  plaintiff's 
sister,  the  sister  was  cross-examined  by 
the  defendant's  counsel  as  to  her  having 
had  criminal  intercourse  with  other  men ; 
Bayley,  J.  held  that  general  Cfidence  of 
good  character  was  admissible.  Murga^ 
trayd  v.  Murgatrojfd,  York  Sum.  Ass. 
1828. 

(p)  3  Camp.  519. 

Iq)  See  Vol.  I.  211,  and  tit.  WiTZfXsa. 


(r)  Per  Buller,  J.,  Berryman  v.  TTtup, 
4  T.  R.  366.  Gordon's  Case,  Leach,  581. 
R.  y.  Shelley,  Leach,  381,  (n).  Upon  an 
indictment  for  sacrilege,  alleging  the  pro- 
perty in  the  custody  oi  A.  and  B,  church- 
wardens, it  is  sufficient  to  show  that  A» 
and  jB.  have  acted  in  tliat  capacity.  12.  v. 
MUchell,  ear.  Abbott,  J.,  Salisbury  Spring 
Assizes,  1818. 

(«)  Per  Bailer,  J.,  4  T.  R.  366.  See  also 
12.  ▼.  Bigg,  supra,  tit.  Agbnt. 

(t)  12.  V.  Verelst,  3  Camp.  432. 
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the  degree,  or  by  proof  6f  an  examined  copy  of  such  act,  or  by  the  produc- 
tion of  a  diploma,  with  proof  of  the  seal  of  the  court  (u).  But  in  such  case, 
to  prove  a  genera/  averment  that  the  party  is  a  physician,  it  seems  to  be 
sufficient  to  show  that  he  has  acted  as  such  (x). 

In  an  action  by  an  attorney  for  fees,  an  allegation  that  he  is  an  attorney 
of  the  Court  of  King's  Bench,  is  evidenced  by  proof  that  he  has  acted  as 
such  (jf).  So  it  has  been  seen,  that  on  an  indictment  for  forgery,  where  it 
was  necessary  to  prove  that  Adams  was  the  agent  of  the  Governor  and 
Company  of  the  Bank  of  England,  it  was  held  that  this  was  sufficiently 
proved  by  evidence  that  Adams  had  been  used  to  sign  bills  and  notes  as 
such  agent,  which  from  time  to  time  had  been  duly  paid  and  answered  by 
the  Bank  (z). 

In  cases  where,  from  the  precise  and  special  nature  of  the  allegation,  the 
due  appointment  of  the  party  to  an  office  or  situation  must  be  proved,  then, 
according  to  the  general  rule,  it  must  be  proved  by  the  best  evidence  which 
the  case  admits  of;  that  is,  by  the  production  and  due  proof  of  the  original 
appointment,  where  it  is  in  writing. 

Upon  an  indictment  against  overseers,  alleging  that  they  were  duly 
appointed,  their  appointment  must  be  proved  by  the  production  of  that 
appointment  under  the  hands  and  seals  of  two  justices,  as  the  statute 
requires  (a). 

On  an  indictment  against  an  apprentice  for  a  fraudulent  enlistment,  the 
indentures  must  be  prod^uced  aud  proved  by  the  attesting  witness  in  the 
usual  way  (b). 

Where  an  indictment  for  stealing  a  letter  alleged  that  the  prisoner  was 
a  sorter  and  charger,  proof  that  he  was  a  sorter  only  was  held  to  be  insuf- 
ficient (<?). 

It  is  a  general  rule,  that  where  a  party  has  assumed  to  act  in  a  particular 
character  or  situation,  or  has  represented  himself  as  such,  the  assumption 
or  representation  is  evidence  of  the  fact  against  himself,  since  it  operates  by 
way  of  admission. 

In  an  action  against  an  incumbent  for  non-residence,  it  is  sufficient  to 


(«)  Moitet  V.  Thomtan^  8  T.  R.  308. 
8o  a  barrister  is  proved  to  be  such  by  the 
order-book  of  the  society  to  which  be  be- 
longs.   Savages  Case,  Doug.  342. 

(x)  Moises  V.  Thornton,  8  T.  R.  307. 
Berryman  v.  Wise,  4  T.  R.  366.  Bat  see 
Pid^ord  y.  Outch,  cor.  Boiler,  J.,  Doi^ 
Chester  Summer  Ass.  1787  ;  which  was  an 
action  for  calling  the  plaintiff  a  qnack. 
The  declaration  dleged  that  the  plaintiff 
had  used  and  exercised  the  prof^ion,  kc. 
of  a  physieian;  and  Bailer,  J.,  held  that 
proof  of  the  plaintiff's  acting  as  a  physi- 
eian was  insnfflctent,  and  tliat  it  was  neces* 
sary  to  prodnce  a  diploma;  on  which  tlie 
diploma  was  produced  in  court,  and  the 
plaintiff  recovered.  In  Smith  ?.  Taylor, 
(1  N.  R  196»)  in  a  stanilar  action,  the  alle- 
gation was,  that  the  pUUntiff  at  the  time  of 
speaking  the  words  was  a  physician ;  and 
the  plaintiff  having  obtained  a  verdict  witih- 
ont  any  documentary  proof  of  liis  degree, 
the  Judges  of  the  Common  Pleas  were,  upon 
a  motion  to  set  a^ide  the  verdict,  equally 


divided  in  opinion  upon  the  question  whe- 
ther regular  proof  of  the  degree  was 
necessary. 

(y)  Berryman  v.  Wise,  4  T.  R  306. 

(z)  R,  v.  Bigg,  3  P.  Wms.  427;  sicpra, 
41.,  But  where  a  declaration  for  slander 
alleged  that  the  plaintiff  was  a  physician, 
and  exercised  that  profession  in  England, 
it  was  held  that  proof  of  a  diploma  from 
St.  Andrew's,  and  of  having  acted  as  a 
physician  in  England,  was  not  sufficient; 
for  such  a  person  cannot  legally  exercise 
his  profession  in  England.  Collins  v.  Car* 
negie,  1  Ad.  &  SIL  606. 

(a)  B,  V.  Arnold,  Str.  101.  In  this 
case  parol  evidence  of  the  af^intment 
wasoflbred. 

(b)  R,  V.  Jones,  1  Leach,  808^  The  in- 
dictment alleged  that  the  defendant  was  an 
apprentice  bound  by  indenture  to  X.  W. 

(e)  R.  V.  Shaw,  1  Leach,  70;  2  B1.788; 
2  East* s  P.  C.  580.  See  B,  v.  Ellins,  Ruas. 
&R.  188;  Sellers  v.  TUl,  4  B.  &  C.  665; 
and  infra,  tit.  Variancb. 
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ptOTO  that  he  is  in  possession,  without  proving  his  presentation,  institution 
and  induction  (rf). 

Proof  that  a  man  had  acted  in  this  country  as  a  priest  of  the  see  of  Rome, 
was  held  to  be  evidence  against  himself,  upon  the  trial  of  an  indictment, 
that  he  had  been  ordained  by  the  see  of  Rome  (e). 

In  an  action  for  penalties  under  the  Post-horse  Act,   proof  that  the  Special 
.defendant  had  previously  accounted  with  the  plaintiff  as  farmer-general,  character. 
was  held  to  be  primAfaeie  evidence  of  the  appointment  of  the  latter  to  that 
situation  (/). 

Upon  an  indictment  for  bigamy,  actual  proof  of  the  marriage  is  requisite, 
although  the  prisoner  has  by  cohabitation,  and  otherwise,  acknowledged 
the  first  marriage,  and  although  such  proof  would  be  sufficient  for  the  pur- 
poses of  a  civil  action  (^),  except  for  adultery. 

CHURCHES. 
Act  for  building,  1  &  2  W.  4,  c.  38. 

CHURCHWARDENS  (A). 

Two  churchwardens  elected  for  the  township,  B.  may  maintain  an  action 
against  the  late  churchwardens  of  that  township  for  money  remaining  in 
their  hands,  without  joining  the  other  late  or  present  churchwardens  for  the 
rest  of  the  parish,  separate  rates  being  made  for  the  several  townships  (t). 

COIN. 

To  prove  the  allegation  that  the  coin  specified  was  of  the  current  coin  of  Proof  of 
the  realm,  it  is  not  in  general  necessary  to  prove,* either  the  indenture  be-  carrency. 


(d)  Bevan  v.  WUKanu,  3T.  R.  635,  (n). 

(e)  B.  V.  LewUf  3  St  Tr.  801. 

(/)  Badfordy  qui  tam.  v.  JkCaeintothy 
9tf.  3  T.  R.  632,  agaiost  tli«  opinion  of 
Chambre,  J.,  1  N.  R.-  211.  See  other  in- 
stances, tit  Admission;  and  see  PhlU. 
18L 

(g)  YifL  wfirOf  tit  Polyoamt.— Cai- 

VINAL  CONYBRSATION. 

{h)  Charehwardens  are  a  guan  corpora' 
turn  to  take  goods  for  the  use  of  the  poor, 
Vin.  Ab.  tit  CHUBCHWAaDSif  a ;  or  of  the 
parish,  12  H.  7,  89.  a.  Bat  they  are  in- 
capable of  pttiehasing  lands,  except  by 
puUcnku  statntes,  or  by  special  custom, 
Co.  litt  3,  a ;  as  by  9  G.  1,  c.  7,  for  work- 
honses ;  by  59  0. 3,  c.  12,  s.  12,  tiie  chareh- 
wardens and  overaeen  may  provide  land 
for  the  employment  of  the  poor.  By  the 
statute  65  G.  3,  c.  137,  property  in  goods 
provided  for  the  use  of  the  poor  is  vested 
in  the  overseers.  As  to  the  actions  which 
thc|v  may  maintain,  see  Com.  Dig.  Bglisb, 
[F.J  a  By  the  statute  54  G.  3,  c.  170, 
s.  8,  overseers  may  sae  on  securities  to 
indemnify  against  bastards.  Where  land 
bekmging  to  a  parish  was  occupied  by  A.f 
who  paid  rent  to  the  churchwardens,  and 
tli^  executed  a  lease  of  the  tame  land  to 
B.f  and  gave  notice  of  the  lease  to  A.,  it 
was  held  that  B.  could  not  recover  against 


A.  for  nse  and  occupation.  For  they  are 
not  by  law  a  corporation  to  hold  lands,  and 
the  Stat.  59  G.  3,  c.  12,  s.  17,  which  enacts, 
that  the  churchwardens  and  overseers  shall 
accept,  take,  and  hold  in  the  nature  of  a 
body  corporate,  for  and  on  the  behalf  of  the 
parish,  all  buildings,  lands,  and  heredita- 
ments belonging  to  such  parish,  does  not 
extend  to  sndi  a  case.  PhUlips  v.  Pearee^ 
5  B.  &  C.  433 ;  and  held  that  A.  was  not 
estopped  from  denying  J9.'s  title.  Ibid. 
It  is  contrary  to  the  duty  of  an  overseer 
to  borrow  money  for  paitKshial  purposes. 
Money  v.  Krunolet  and  others,  3  Starkie's 
C.  65.  They  are  a  corporation  at  common 
law,  Str.  52.  The  canons  say,  they  shall  be 
chosen  by  the  parson  and  the  parishioners; 
and  if  they  disagree,  then  one  by  the  parson 
and  one  by  the  parishioners,  lb.  Bum's 
Ecel.  Law,  tit  Churchwardens.  One 
alone  cannot  release,  nor  give  away  the 
goods  of  the  church.  Cro.  J.  234 ;  Bum's 
Bed.  Law,  tit  Churchwardens.  Both 
together  cannot  dispose  of  goods,  or  do  any 
other  act  to  the  disadvantage  of  the  church. 
Com.Dig.£eLi8E,[F.]3;  lRoL893,1.20; 
lb.  42a 

(i)  Astle  V.  Thomoi,  2  B.  &  C.  271 ;  and 
see  4  Sid.  2SI-2 ;  Com.  Big.  tit  Bolise, 
[F.]  2;  Turner  \,Bay;iesj  2  U.  B.  550. 
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COIN  :   INDICTMBNT. 


Proof of 
cuTTency. 


Proof  of 
the  couD- 
terfeiriog. 


tween  the  king  and  the  master  of  the  mint  (A),  or  the  king's  proclamation  (I), 
to  give  it  currency.  For  the  fact,  that  the  money  is  the  king's  money,  and 
current  within  the  realm,  is  one  of  general  notoriety,  and  may  be  found,  it 
seems,  on  eyidence  of  common  usage  (m).  .  Where,  however,  a  new  species 
of  coin  has  lately  been  issued  with  a  new  impression,  which  is  not  familiar 
to  the  people,  it  may  be  desirable  to  give  more  precise  evidence  of  the  fact, 
by  means  of  the  indentures,  or  by  the  testimony  of  an  officer  of  the  mint^. 
cognizant  of  the  new  coin,  and  of  the  stamps  used,  or  by  similar  evidence  (n). 
And  where  by  any  statute,  such  as  the  stat.  37  Geo.  3,  c.  126,  s.  1,  relative 
to  a  new  coinage,  the  king^s  proclamation  is  essential,  it  ought  to  be 
proved  (o). 

Any  coin  once  legally  made  and  issued  by  the  king's  authority,  continues 
to  be  the  current  coin  of  the  country  until  it  be  recalled,  notwithstanding 
any  change  in  the  authority  by  which  it  was  so  constituted  (p), 

A  recall  is  proved  by  proclamation,  or  by  an  act  of  parliament  enacting 
it;  and  it  seems  that  long  disuse  is  presumptive  evidence  of  a  recall (9). 
And  on  the  other  hand,  where  a  proclamation  is  essential,  long-continued 
and  approved  usage  of  the  coin  would  be  evidence  of  a  legal  conmiencement 
by  proclamation  (r). 

Whether  there  has  been  a  counterfeiting  of  real  coin  is  a  matter  of  fact 
for  the  consideration  of  the  jury ;  in  consideration  of  law  there  should  be 
such  a  resemblance  as  may  in  the  ordinary  course  of  circulation  impose 
upon  the  king's  subjects;  a  variation  in  the  inscription,  effigies,  or  arms,  done 
probably  with  intent  to  evade  the  law,  is  yet  within  it,  and  so  is  the  counter- 
feiting in  a  different  metal,  if  in  appearance  it  be  made  to  resemble  the  true 
coin  («).  It  is  even  unnecessary  that  there  should  be  any  impression  upon 
the  counterfeit  coin,  if  there  be  evidence  to  the  jury  in  fact  that  the  coun- 
terfeit is  of  the  likeness  and  similitude  of  the  lawful  current  coin  (f).  It 
must,  however,  appear  that  the  coin  was  perfected  sufficiently  for  circula- 
tion; and  therefore,  where  a  stamp  had  been  impressed  on  an  irregular 
piece  of  metal  not  rounded,  and  in  an  unfinished  and  incomplete  state  for 
currency,  it  was  held  that  the  offence  had  not  been  consummated  (u). 

Under  the  stat.  8  &  9  Will.  3,  c.  26,  it  was  held,  that  the  colouring  blanks 
with  such  materials  that  when  rubbed  they  resembled  coin,  was  a  colouring 
within  the  statute,  before  the  resemblance  had  been  actually  produced  by  so 
rubbing  the  coin  (jt). 

In  the  case  of  treasons  relating  to  the  coin,  one  witness  was  sufficient  (y). 


{k)  The  weight,  alloy,  impression,  and 
denomiDation  of  money  are  regularly  settled 
by  indenture  between  the  king  and  the 
master  of  the  mint,  which  has  been  some- 
times followed  by  a  proclamation,  as  a  more 
solemn  mode  of  giving  it  currency.  East's 
P.  C.  140;  I  Hale,  \0\,et  seqr,  MS.  46. 

(0  East's  P.  C.  149;  1  Hale,  101. 6,7»8. 
204. 

(m)  Ibid.  1  Hale,  192. 197.  213. 

(n)  East's  P.  C.  149. 

(0)  Ibid. 

(p)  1  Hale,  122;  East's  P.C.  148. 

(q)  East's  P.  C.  149. 

(r)  East's  P.  C.  150.  For  the  various 
instances  in  which  a  proclamation  is  neces- 
sary, see  East's  P.  C.  149.  It  is  unneces- 
sary to  mention  any  of  them  here,  except 


the  stat.  37  Geo.  3,  c.  126,  s.  1,  relative  to 
new  copper  coinage,  which  renders  a  pro- 
clamation essential. 

{$)  East's  P.  C.  164.  See  Ridgeley's 
Ca$ej  Easf  s  P.  C.  171 ;  Lmnard's  Case, 
Leach,  86 ;  East's  P.  C.  170. 

(t)  R,  V.  Welsh,  Leach,  203 ;  East's 
P.  C.  164. 

(u)  Variety's  Case,  Leach,  71;  2  BI. 
632 ;  East's  P.  C.  164.  Bee  B.  v.  Harris, 
Leach,  126. 

(x)  R,  T.  Caie,  Eaaf  s  P.  C.  165. 

(y)  1  Hale,  221 ;  Post  239 ;  East's 
P.  C.  187.  Such  offences  are  no  longer 
treasons.  See  st.  2  W.  4,  e.  34,  and  7  W.  4, 
and  1  Vict.  c.  00 ;  and  see  the  Appendix, 
tit.  CojN. 
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Upon  an  indictment  for  having  in  possession  implements  for  coining  (a), 
it  is  not  necessary  to  prove  that  they  have  been  actually  used  for  making 
money  (b). 

Where  it  appeared  that  the  object  of  the  prisoner  was  to  coin  foreign 
money,  and  not  the  current  coin  of  the  realm,  a  majority  of  the  Judges  held 
that  the  fact  amounted  to  a  sufficient  excuse,  but  Mr.  J.  Foster  and  Lord 
Hardwicke  were  of  a  different  opinion  (c). 

Upon  an  indictment  for  knowingly  uttering  counterfeit  coin  (d),  it  was  not  Proof  of 
sufficient,  upon  an  indictment  under  the  stat.  8  &  9  Will.  3,  c.  28,  to  prove  putting  off, 
a  mere  tender  or  attempt  to  get  rid  of  money,  which  had  not  been  accom- 
plished, for  the  words  of  the  statute,  pa^  or  put  off,  denote  an  actual  passing 
of  the  money  {e).  Where  the  indictment  charged  the  putting  off  various 
counterfeit  money  "  for  the  sum  of  6*. ;"  it  was  held  to  be  well  supported  by 
proof  that  it  was  paid  for  by  two  half-crowns,  although  the  agreement  was 
for  a  sovereign  for  4«.,  and  ds,  for  Is.;  it  being  all  one  contract  and  one 
transaction  (J^,  Under  the  same  statute  it  was  unnecessary,  in  order  to  satisfy 
the  allegation  that  the  money  was  milled  money,  to  show  that  the  money 
was  actually  milled,  that  is,  that  it  was  passed  through  a  mill  or  press  to  be 
formed  into  a  plate  of  proper  thickness,  to  be  cut  into  pieces  for  stamping; 
it  is  sufficient  if  the  money  resemble  genuine  milled  money,  all  money 
being  now  milled  and  not  hammered  (g). 

In  order  to  show  the  guilty  knowledge  of  the  defendant,  evidence  is  Scienter, 
admissible  that  the  defendant  uttered  other  base  coin  (H)  to  other  persons  on 
the  same  day,  or  perhaps  on  other  days  near  the  time  of  committing  the 
offence.  And  this,  upon  the  general  principle,  that  the  conduct  of  a  prisoner 
is  admissible  in  evidence  to  prove  a  guilty  knowledge  or  intention  (i). 
In  such  cases,  Jndeed,  where  the  intention  does  not  appear  from  the  trans- 
action itself^  it  must  be  inferred  from  other  facts  and  circumstances.  Such 
other  utterings  are  therefore  evidence,  although  they  may  be  in  themselves 
substantive  offences.  The  whole  demeanor  of  the  prisoner  may  afford  preg- 
nant evidence  of  his  mind  and  intention ;  for  it  is  a  general  rule,  that  where 
crimes  intermix,  and  one  is  evidence  to  prove  another,  the  Court  must  go 
through  the  whole  detaiL 

In  one  instance,  where  a  man  committed  three  burglaries  on  the  same 
night,  which  were  all  connected^  the  prisoner  having  left  at  one  place  pro- 
perty which  he  stole  at  another,  evidence  was  given  as  to  all  three  (J) 


(a)  See  the  stat.  8  &  0  Will.  3,  c.  26, 
8.  1.  5.  7 ;  and  now  the  stat.  2  W.  4,  c.  34. 

{b)  By  all  the  Judges,  Eitigeley*»  CoMe, 
Leach,  172;  East's  P.  C.  171.  An  in- 
strument for  marking  the  edges,  although 
of  modem  invention,  but  producing  the 
same  result,  is  an  instrument  witliin  the 
meaning  of  the  8  &  9  W.  3,  c.  20.  Moor^i 
Ca»e,  1  Ry.  &  M.  C.  C.  L.  122. 

(e)  A.  V.  Bell,  Fost.  430;  Basfs  P.  C. 
109. 

id)  See  the  form  of  the  indictment, 
Cbim.  Plbab.  631,  &c. 

(e)  Woolridg^t  Case,  East's  P.  C.  179; 
Leach,  251 .  The  prisoner  there  had  brought 
the  coin  to  the  house  of  the  intended  buyer, 
to  be  sold  at  a  certain  rate,  and  had  laid 
them  down  upon  tlie  table  for  the  buyer  to 


count  them  out,  and  she  had  counted  part, 
when  the  officers  entered  and  apprehended 
them,  before  the  buyer  could  pay  for  those 
selected ;  and  it  was  held  that  Uie  offence 
had  not  been  completed. 

(/)  Jt.  T.  Hedges,  8  C.  &  P.  411. 

(g)  J2.  V.  Bunnifig,  Leach,  708 ;  East's 
P.  C.  183.  R,  V.  Dorrington,  and  B.  v. 
jMzarut,  Ibid. 

{h)  See  R,  v.  Wylie,  1  N.  B.  02.  JB.  v. 
Tattertall,  1  N.  B.  08,  u.  See  tit.  Know- 
LsnoB. 

(i)  Upon  an  indictment  for  robbery  in 
extorting  money  by  tlireats,  subsequent 
attempts  are  evidence  to  prove  the  quo 
animo,    Bonally'i  Ctue, 

(J)  Cited  by  Ld.  Ellenborough,  B.  ▼. 
Wylie,  1  N.  R.  04. 
x4 
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Si'ieiiter.  There  muat,  lioverer,  in  guch  cases,  be  such  a  connectioii  at  to  warrant  the 
iDference  of  knowledge  in  the  principal  case.  This  may  arise,  in  the  case 
of  uttering,  from  proximity  of  time,  but  the  more  detached  in  point  of  time 
the  previous  utterings  are,  the  less  relation  will  they  bear  to  that  stated  in 
the  indictment  The  fact  that  all  the  money  uttered  is  from  the  same  die, 
or,  in  the  case  of  uttering  forged  notes,  that  they  are  all  impressions  from 
the  same  plate,  is  important  to  connect  the  utterings,  and  to  indicate  a  guilty 
knowledge.  The  circumstance  that  the  prisoner  at  the  time  of  uttering  had 
other  counterfeit  coin,  (especially  if  it  be  of  the  same  description  with  that 
uttered,)  is  also  evidence  for  the  same  purpose  (A),  although  not  alleged  In 
the  indictment.  It  is,  however,  to  be  observed,  that  to  make  such  circum- 
stances evidence,  there  must  be  a  strong  connection  in  the  subject-matter. 

Upon  an  indictment  for  forging  and  uttering  a  bill  of  exchange,  it  was 
held  that  the  prosecutor  was  not  at  liberty  to  prove  that  a  bank-note  which 
was  found  in  the  pocket  of  the  prisoner  was  forged  (/). 

Other  indications  of  guilty  knowledge  and  intention,  such  as  the  taking 
precautions  to  prevent  a  quantity  of  base  coin  from  being  injured  by  rubbing, 
and  the  possession  of  powder  or  pith  used  to  give  to  the  base  coin  the  usual 
appearance  of  coin  which  has  been  in  circulation,  are  too  obvious  to  require 
remark. 

The  information  and  proceedings  before  the  magistrates  were  deemed  the 
commencement  of  the  suit  under  the  9th  sect,  of  the  stat*  8  &  9  Will.  3,  c.  26, 
8.  6,  and  should  be  prodnced  (m),  although  the  indictment  were  for  colour- 
ing, and  the  commitment  were  for  counterfeiting,  when  the  time  was 
material. 

In  order  to  oust  the  prisoner  of  his  clergy  under  the  stat.  15  Geo.  SS,  c.  28, 
s.  23,  the  record  of  the  former  conviction  must  be  proved  (n).  And  where 
the  second  conviction  is  in  a  different  county  or  city,  it  is  su£Bcient  under 
the  9th  section  of  that  statute  to  produce  a  transcript  containing  the  effect 
and  tenor  of  the  former  conviction  made  by  the  clerk  of  the  assize,  or  clerk 
of  the  peace  of  the  county  or  city  where  the  first  conviction  was  had. 

And  by  the  stat.  37  Geo.  3,  c.  126,  8«  6,  such  a  transcript  of  conviction  so 
certified  (in  case  of  uttering  coin  not  current  here),  shall  be  evidence  of  such 
conviction  in  any  other  county,  city  or  place. 

The  having  counterfeit  coin  in  possession,  is  evidence  of  procuring  it  with 
intent  to  circulate  it,  which  is  a  misdemeanor  (o). 


Collateni] 
fmets. 


COLLATERAL  PACTS. 

It  has  been  seen  that  all  facts  and  circumstances  are  admissible  in  evidence 
which  are  in  their  nature  capable  of  affording  a  reasonable  presumption  or 
inference  as  to  the  disputed  fact(p);  and  that,  on  the  other  hand,  remote 
and  collateral  facts^  from  which  no  fair  and  reasonable  inference  can  be 
drawn,  are  inadmissible^  for  they  are  at  best  useless,  and  may  be  mischiev- 
ous, because  they  tend  to  abstract  the  attention  of  the  jury,  and  frequently 
to  prejudice  and  mislead  them  (q).  It  seems  to  be  the  province  of  the  Judge, 


(k)  Per  Thompson,  B.,  1  N.  R.  96. 

(2)  By  Bayley^  J.,  Lancaster  Summ.  Ass. 
1820. 

(fit)  East's  P.  C.  168.  R.  ▼.  WUIaee,  lb. 

(n)  R.y.  RothweU,  Add.  Pen.  St.  122. 

(o)  B.  V.  Fuller,  RtisB.  &  Ry.  308. 


(p)  Stqjra,  Vol.  I. 

(q)  Nothing  is  inadmissible  which  is  ma* 
terial  to  the  issue  joined,  to  prove  or  dis- 
prove it  (per  Blackstone,  J.,  Bl.  1 169).  No 
new  matter  foreign  to  the  issoe  joined  is 
admissible  in  evidence.  Per  De  Grey,  J., 
Bl.  1165.    And  vide  Vol  I. 
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in  the  ezereise  of  a  sound  discretion^  to  discrimate  between  suck  focts  as  Collatenl 
are  connected  with  the  issue^  and  such  as  are  merely  collateral.  ^^• 

It  is,  however,  frequently  difficult  to  ascertain  d  priariy  whether  proof  of  a 
particular  fact  offered  in  evidence  will  or  will  not  become  material,  and  in 
such  cases  it  is  usual  in  practice  for  the  Court  to  give  credit  to  the  asser- 
tion of  the  counsel  who  tenders  such  evidence,  that  the  fact  will  turn  out  to 
be  material. 

The  following  are  instances  where  the  facts  have  been  held  to  be  insuf* 
ficient  to  afford  any  inference  as  to  the  fact  in  dispute. 

The  time  at  which  one  tenant  pays  his  rent  is  not  evidence  to  show  at 
what  time  another  tenant  pays  his  rent(r). 

•  A  custom  in  one  parish,  archdeaconry,  or  manor,  is  no  evidence  of  the 
same  custom  in  another  («).  For  in  these  and  other  such  cases  there  is  no 
such  connection  between  the  fact  and  the  issue  as  to  afford  a  reasonable 
inference  from  the  one  to  the  other.  Where,  on  the  other  hand,  such  facts 
are  by  any  general  link  connected  with  the  issue,  they  become  evidence. 
Thus,  where  all  the  manors  within  a  particular  district  are  held  under  the 
same  tenure,  and  the  issue  is  upon  some  incident  to  that  tenure,  the  custom 
of  one  manor  is  evidence  to  prove  that  the  same  custom  exists  in  another  {t). 

Where  the  issue  is  as  to  a  particular  right  upon  a  common,  evidence  is 
inadmissible  of  the  existence  of  such  right  on  an  adjoining  piece  of  common, 
unless  a  connection  between  them  be  proved,  and  the  right  be  claimed  on 
bolh  (u). 

Where  the  question  is  one  of  skill  and  judgment,  evidence  may  be  given 
of  other  facts,  which,  although  in  other  respects  collateral,  are,  by  means  of 
the  skill  and  judgment  of  the  witness,  connected  with  and  tend  to  elucidate 
the  issue  (or). 

A  collateral  fact  is  not  in  general  evidence  to  discredit  a  witness  (y). 
But  where  a  witness  swore  that  a  party  had  acknowledged  two  instru- 
ments to  have  been  made  by  him,  evidence  was  admitted  that  one  of  them 
Was  forged  (z).  So  evidence  of  character  is  in  many  instances  admis- 
sible (a).  So  collateral  facts  are  admissible  to  prove  intention,  malice,  or 
guilty  knowledge  {b). 

In  an  action  for  a  malicious  prosecution,  a  publication  by  the  defendant, 
on  the  subject  of  the  prosecution,  is  evidence  to  prove  the  malice.  So, 
although  acts  done  subsequent  to  a  contract  cannot  alter  the  nature  of  the 
contract,  they  may  be  adduced  to  show  what  the  contract  was,  if  it  be 
doubtful  (c) ;  therefore,  an  admission  of  a  debt  by  the  acceptance  of  bills  of 
exchange  by  partners,  in  payment  of  goods  sold,  is  evidence  to  show  the 
fact  of  a  sale  to  the  partners  (d).  So,  where  the  meaning  of  the  terms  of  an 
agreement  is  doubtful,  and  depends  on  custom  or  usage,  collateral  evidence 
is  admissible  to  explain  them(e).  So,  collateral  evidence  is  admissible  to 
show  the  probability  of  a  surrender  by  a  tenant  for  life,  where  the  possession 
has  long  accompanied  the  recovery  {/). 

(r)  Carter  Y,Pryke,'PeAe'BC.  96.  (y)  See  Vol.  I.;   and  H.  v.  Watson, 

{»)  Cowp.  808.    Rwding  v.  NeweU,  Sir.      2  Starkie's  C.  1 16. 

057,601.  663  3  Fort  41 ;  Doug.  425.  Un-  (z)  Ann.  311. 

less  the  enstom  be  general  (a)  See  tit.  CiURACTsa. 

(0  8tr.652.  DukeofSomtnety.  Franee^  (b)  See  tit  Coin. 

3  Keb.  90;   Post  41.  44;    Doug.  485;  (c)  SamlU  y»  Robertson,  4  T,  JL  7itO. 

Cowp.  808.  (rf)  1  T.  R.  720. 

(m)  4  T.  B.  167.  Morewoody.  Wood,  (e)  See  tit.  Custom. 

(x)  The  Wells  Harbour  Case,  M.  28G.3.  (/)  See  2  Saund.  42. 7. 
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In  order  to  prore  tluit  the  acceptor  of  a  bill  of  exchange  knew  the  payee 
to  be  a  fictitious  person^  evidence  is  admissible  to  show  that  the  acceptor 
had  accepted  similar  bills  before  they  could,  according  to  their  date,  have 
arrived  from  the  place  of  date  (g).  And  similar  evidence  is  admissible  to 
prove  that  the  indorsee  had  a  general  authority  from  the  acceptor  to  fill  up 
bills  with  the  name  of  a  fictitious  payee  (A). 

COMMENCEMENT  OP  ACTION.    See  TIME. 


Append- 
ant. 


Appurte- 
nant. 


Ingress. 


COMMON. 

CoMMOir,  or  right  of  common,  is  an  incorporeal  hereditament,  which 
consists  in  a  profit  which  a  man  has  in  the  lands  of  another. 

Common  is  chiefly  of  four  sorts :  of  pasture,  piscary,  turbary,  and  esto- 
vers («). 

Common  of  pasture,  is  a  right  of  feeding  one's  beasts  in  another's  land; 
and  it  is  either  appendant,  appurtenant,  or  in  gross  (j). 

Common  appendant  is  of  common  right  (A),  and  it  may  be  claimed  in 
pleading  as  appendant,  without  laying  a  prescription.  But  appendancy 
in^Ues  a  prescription  (/).  It  cannot  be  claimed,  except  in  the  lord's 
wastes  (m),  for  the  claimant's  oum  commonable  cattle,  levant  and  couchant, 
upon  the  land  (ft). 

Rights  of  common  appurtenant  to  the  claimant's  land  are  altogether  inde- 
pendent of  tenure ;  they  may  be  claimed  in  other  lordships ;  and  for  cattle 
not  commonable ;  may  be  claimed  by  grant  as  well  as  by  prescriptiony  and 
either  for  cattle  levant  and  couchant,  or  for  a  stinted  number  not  levant  and 
couchant  (o).  And  may  be  claimed  as  well  by  grant  within  legal  memory 
BA  by  prescription  (p). 

Common  in  gross  may  also  be  claimed  by  either  grant  or  prescription. 

As  all  these  rights  depend  either  npon  vl prescription  or  n. grant  (q)  actually 
proved  or  presumed,  much  of  the  evidence  on  this  subject  is  referable  to  the 
more  general  heads  of  evidence  of  grants  and  prescriptions.  It  is  obvious, 
that  unless  a  grant  can  be  expressly  proved,  such  rights  must  in  general  be 


(g)  2  H.  B.  286. 
(A)  Ibid. 

(i)  Finch's  L.  167;  Co.  Litt.  123;  9 
Inst  86 ;  2  Com.  82. 

(j)  Co.  Lltt.  122 ;  2  Com.  SS,  Common 
pur  cause  of  vicixiage  is  not  strictiy  a 
right  of  common.  It  happens  where  the 
inhabitants  of  contignous  townships  hare 
nsnally  intercommoned  with  each  other, 
the  beasts  of  the  one  straying  mutually 
into  the  other's  fields,  without  any  mo- 
lestation from  either.  It  is  a  permissive 
right,  intended  to  excuse  what  is,  in  strict* 
ness,  a  trespass  in  both,  and  to  prevent  a 
multiplicity  of  suits.  2  Com.  33.  Mu^ 
grave  t.  Cave,  Willes,  322. 

(k)  See  2  Inst  86;  2  Com.  3d.  When 
the  lords  of  manors  originally  granted  ont 
parcels  of  lands  to  tenants,  the  latter  coold 
not  plough  or  manure  the  land  without 
beasts ;  Uie  beasts  could  not  be  sustained 
without  pasture ;  and  pasture  could  not  be 


had  but  in  the  lands,  wastes,  and  in  the 
fiillow  lands  of  other  tenants ;  and  there- 
fore the  law  annexed  the  right  of  oommoa 
as  inseparably  incident  to  a  g^rant  of  the 
lands  for  commonable  cattle,  t.  e,  beasts  of 
the  plough,  or  such  as  manure  the  ground. 
3  Com.  33. 

(I)  Hargrave's  note,  3  Inst  122,  a,  n. 
A  copyholder  who  has  common  in  a  waste 
without  the  manor,  has  it  annexed  to  the 
land,  and  not  to  his  customary  estate,  and 
must  prescribe  in  a  que  estate  through 
his  lord.  JBartoiek  v.  Matthews,  5  Taunt 
865. 

(m)  2  Inst  85  y  1  Roll.  396 ;  4  Co.  37. 

(n)  Ibid,  and  Burr.  320.  Benson  v. 
Chester y  8  T.  R.  806. 

(o)  4  Burr.  2431 ;  1  BoL  401,  1.  15; 
2  Cro.  27  y  2  Mod.  185. 

{p)  Cowlam  Y.  SUi€ky  15  East,  108. 

{q)  Cro.  Car.  482 ;  F.  N.  B.  180 ;  Bac. 
Ab.  Common,  [A.]  2. 
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supported  by  eyidence  of  usage  (r)    No  rach  right  of  common  appendant  Levancy 
exists  but  for  such  cattle  as  are  levant  and  eouehant  («).    So  many  are  levant  ^  coach- 
and  eouehant  as  the  land,  to  which  the  common  is  appurtenant,  will  maintain      ^* 
in  winter  (^);  and  common  cannot  be  claimed  as  appendant  to  a  house 
without  any  curtilage  or  land  (u).    And  therefore,  where  a  plaintiff  in  an 
action  for  the  disturbance  of  his  right  of  common,  claimed  the  right  for  all 
commonable  cattle  levant  and  eouehant,  and  it  appeared  that  the  house  of 
which  he  was  the  owner  had  neither  land,  curtilage,  nor  stable,  belonging 
to  it,  the  plaintiff  was  nonsuited  (;r).     And  so,  although  the  declaration, 
or  plea  of  justification,  allege  the  right  of  common  to  be  appendant  to  a 
messuage,  it  must  be  prored  that  there  is  at  least  a  curtilage  belonging  to  it, 
on  which  the  cattle  may  be  levant  and  eouehant  {y). 

But  an  allegation  of  right  of  common  for  all  the  plaintiff's  cattle  levant 
and  eouehant  is  supported,  although  the  conmion  be  not  sufficient  to  feed  all 
the  cattle  for  a  length  of  time  (z). 

Where  the  declaration  in  an  action  for  disturbance  of  the  plaintiff's  right 
of  common  alleged  that  he  was  possessed  of  a  messuage  and  land,  with  the 
appurtenances,  and  by  reason  thereof  ought  to  have  common  of  pasture,  it 
was  held  that  he  was  entitled  to  recover  pro  tanto,  although  it  appeared  that 
he  was  possessed  of  land  only  (a). 

But  in  order  to  prove  that  the  cattle  in  question  are  levant  and  eouehant, 
it  must  be  proved  on  an  issue  taken  on  the  fact  that  they  are  connected  with 
the  land  on  which  they  are  so  alleged  to  be  levant  and  eouehant  (b).  In  the 
case  of  a  distress,  those  cattle  only  are  said  to  be  levant  and  eouehant  which 
have  been  there  for  a  space  of  time  long  enough  for  them  to  have  lain  down 
and  risen  up  again.  But  in  a  case  of  right  of  commmon  appendant,  levancy 
and  couehancy  is  merely  a  mode  of  ascertaining  the  number  of  cattle  which 
are  entitled  to  the  right  of  common  (c),  and  actual  levancy  and  eouehaney 
need  not  be  proved  in  an  action  for  disturbance. 

The  plaintiff  alleged  a  right  of  common  of  pasture  for  all  commonable 
cattle  levant  and  eouehant  on  J 00  acres  of  land  in  the  plaintiff's  possession, 
part  of  a  certain  common  field  over  the  said  common  field,  every  year  when 
the  same  was  sown  with  corn,  after  the  corn  was  reaped,  gathered,  and 
carried  away,  until  the  said  field,  or  some  part  thereof,  was  again  sown  with 
com.  This  was  held  to  be  supported  by  proof  that  the  plaintiff  was  a  part- 
owner  with  the  defendant  and  others,  of  a  common  field  upon  which,  as 
stated  in  the  declaration,  the^  occupiers  turned  their  cattle,  the  number 
being  in  proportion  to  the  extent  of  their  respective  lands  within  the  com- 
mon field,  although  such  cattle  were  not  maintained  upon  the  land  during 


(r)  See  12  Vin.  Ab.  [T.]  b.  18,  pi.  3. 
litt  R.  295. 

(t)  Bftc.  Ab.  Common,  [A.]  2. 

(t)  Per  Coke,  J.,  Noy,  30.  Vent.  64. 
5  T.  R.  46.  Shakespear  v.  Peppin,  6  T.  R. 
741. 

(ti)  Sckolea  V.  Hargrave,  5  T.  R.  46 ; 
and  per  Buller,  J.  Ibid,  The  cases,  Salk. 
169,  2  BrownL  101,  JSmerton  v.  Selby, 
2  Ld.  Raym.  1015,  Noy,  30,  are  consistent 
with  this  doctrine,  for  in  fdl  of  them  the 
Courts  say  that  they  will  intend  that  mes- 
suage or  cottage  includes  land. 

(x)  Seholes  v.  Hargreavet,  6  T.  R.  46, 
by  Ld.  Kenyon,  C.  J. ;  and  the  Court  of 
K.  B.  afterwards  qsproved  of  the  nonsuit. 


(y)  Sir  W.  Jones,  227. 

(z)  WaiU  V.  Ward,  2  Chitty,  297. 

(a)  Bicketts  v.  Salioey,  2  B.  &  A.  360. 
And  see  Bower  v.  Hill,  2  Scott,  535. 

ip)  1  Will.  Saund.  346,  c,  in  note. 

\c)  See  the  judgment  of  Bayley,  J., 
Cheesman  v.  Hardham,  1  B.  &  A.  706. 
It  need  not  be  proved  that  the  land  was 
actually  used  for  supporting  the  cattle. 
Bolam  T.  Atkinson,  cor,  Bayley,  J., 
Northd.  Summ.  Ass.  1827,  t.  e,  in  an 
action  for  disturbance.  An  allegation  of 
a  right  of  common  for  all  commonable 
cattle  "  levant  and  eouehant,'*  is  proved  by 
a  grant  of  reasonable  common  of  pasture. 
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winter,  and  although  the  number  was  in  proportion  to  the  extent,  and  not 
the  produce,  of  the  land  in  respect  of  which  the  right  was  claimed  (d).  A 
right  for  all  commonable  cattle  is  proved  by  eTidence  of  use  by  all  the 
cattle  which  the  party  had,  although  he  never  had  any  sheep  (e).  It  must 
also  be  proved  that  the  cattle  are  the  party's  own  cattle,  or  at  least  that  he 
has  a  special  property  in  them(/');  and,  in  the  case  of  common  appendant, 
that  they  are  commonable  cattle. 

Where  the  right  of  common  is  claimed  by  an  inhabitant  of  a  particular 
place  in  right  of  inhabitancy,  he  can  claim  for  such  only  as  are  levant  and 
couehani  {g). 

Although  a  plaintiff  in  an  action  for  disturbance  of  his  right  of  common, 
whether  against  a  commoner  or  stranger,  may  declare  upon  his  possession 
only  (A),  (for  possession  is  sufficient  against  a  wrong-doer,)  he  must  on  the 
trial  prove  his  right  of  common  (t),  such  as  he  has  alleged  it  to  be  in  the 
declaration  (J).  And  if  the  right  to  use  the  common  for  commonable  cattle 
be  subject  to  a  condition  precedent  of  making  a  money  payment  to  the  lord 
of  the  manor,  it  must  be  so  alleged ;  for  although  the  title  need  not  be  shown, 
the  right  must  be  stated  {k). 

Proof  of  the  uninterrupted  enjoyment  of  a  common  for  twenty  years  will 
in  general,  as  in  the  case  of  other  easements,  be  evidence  to  raise  a  legal 
presumption  of  a  right  by  prescription,  or  at  least  by  grant  (/).  An  enjoy- 
ment for  a  shorter  period  may  or  may  not  afford  such  a  presumption,  accord- 
ing to  the  circumstances  which  support  or  rebut  the  right  (m). 

If  the  plaintiff  should  unnecessarily  state  his  title  to  the  right  in  the 
declaration,  it  seems  that,  provided  he  prove  a  title  to  the  particular  right 
claimed,  the  variance  will  not  be  fatal ;  for  the  disturbance  is  the  gist  of  the 
action,  and  the  title  is  mere  inducement,  and  not  traversable  (n). 


(d)  Cheeimanr,  Hardhamyl  B.  &  A. 
700. 

(tf)  Manifold  v.  PetuUngton,  4  R  5c 
C.  161. 

(/)  Bro.  Common,  47;  2  Show.  328; 
1  Will.  Saund.  846,  e. 

(g)  1  RoU.  Ab.  308 ;  1  WiU.  Saund. 
346,^.(3). 

(h)  Saunders  V,  Wiaiamt,  1  Vent.  319. 
Strode  v.  Byrt,  4  Mod.  418.  Atkinson  ▼. 
Teasdale,  2  Bl.  R.  817 ;  3  Wils.  278. 

(t)  B.  N.  P.  76 ;  1  WiU.  Saond.  346, (z). 

U)  Ibid. 

{k)  Bolam  Y.  Atkinson^  eor.  Bayley,  J., 
Northd.  Snmm.  Ats.  1827. 

(/)  See  tit  DzsTURBAVGB — Grant — 
pRBscRiprioir.  Also 2  WiU.  Saond.  175,d. 
Lewis  y.  Priee^eor,  Wilmot,  J.,  Worcester 
Spring  Ass.  1761 ;  2  WUl  Sannd.  176,  a. 
Darwin  v.  Uptony  Ibid.  Bealy  v.  Shaw^ 
6  East,  214.  Martin  v.  GotHe,  1  Camp. 
323.  The  plaintiff  being  possessed  of  a 
hoose  and  land  in  JE?.,  uses  right  of  common 
in  the  manor  of  W,  for  sixty  years,  the 
common  in  W,  being  adjacent  to  the  com- 
mon in  £,  it  is  a  question  of  &ct  for  the 
jury  to  determine,  whether  the  nser  be  re- 
ferable to  a  mistake  of  the  boandary,  or  to  a 
legal  right  of  common  in  W, ;  Hetherington 
T.  VanSf  4  B.  dc  B.  428.  An  inelosnre  made 
from  a  common  twelve  or  thirteen  years 
ago,  with  the  knowledge  of  the  steward  and 


without  objection,  is  evidence  of  a  Ueense 
by  the  lord,  and  ejectment  cannot  be 
brought  agafaist  the  tenant  without  pre- 
vious notice  to  give  up  the  land.  X>oe  d. 
Foley  v.  Wilson,  11  Bast,  56.  Common 
appurtenant  may  be  claimed  as  well  by 
grant  within  the  time  of  legal  memory,  as 
by  prescription,  and  after  an  unity  of  pos- 
session in  the  lord  of  the  land  in  respect  of 
which  the  right  of  common  was  claimed 
with  the  soil  and  freehold  of  the  waste. 
Bvidence  that  the  lord's  tenant  had  for  fifty 
years  past  enjoyed  the  waste,  was  held  to 
be  evidence  sufficient  to  warrant  the  jury 
In  presuming  a  new  grant  of  common  as 
appurtenant,  so  as  to  support  an  action  by 
the  tenant  for  surcharging  the  connnon,  and 
declaring  on  his  possession  of  the  messuage 
and  land  with  the  appurtenances,  and 
that,  by  reason  thereof,  he  was  entitled 
of  right  to  the  common  of  pasture,  as  be- 
longing and  appertaining  to  his  messuage 
and  huid:  and  also  to  support  another 
count,  in  substance  the  same,  alleging  his 
possession  of  the  messuage  and  luid,  and 
that  by  reason  thereof  he  was  entitled  to 
common  of  pasture.  Cowlam  v.  Sladk^ 
15  Bast,  108.  See  also  Clements  v.  Lam^ 
hert,  1  l^unt  206. 

(m)  Per  Ld.  Ellenborough,  Btaly  v. 
ShnWf  6  East,  214. 

(n)  B.  N.  P.  76;  4  Mod.  424;  1  Saund. 
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In  such  an  action  against  a  stranger,  or  against  a  commoner  for  depas-  Proof  of 
taring  supernumerary  cattle  (o),  it  does  not  appear  to  be  necessary  for  the  damage, 
plaintiff  to  proTC  that  he  has  sustained  any  ipeei/Sr;  infwy ;  for  the  consump- 
tion of  the  grass  by  the  other  cattle  is  in  itself  a  diminution  of  the  right  and 
profit  of  the  commoner,  and  considered  to  be  sufficient  proof  of  the  damage 
alleged  in  the  declaration ;  for  if  the  other  cattle  had  not  been  there,  the 
plaintiff's  cattle  might  have  eaten  every  blade  of  grass  which  was  consumed 
by  the  other ;  besides,  the  law  considers  that  the  right  of  the  commoner 
is  injured  by  the  act,  and  therefore  allows  him  to  bring  an  action  for  it,  to 
prevent  a  wrong-doer  from  gaining  a  right  by  repeated  acts  of  encroach- 
ment (/»). 

It  is  said  to  be  a  general  ruU^  that  wherever  an  act  injures  another's 
right,  and  would  be  evidence  in  future  in  favour  of  the  wrong-doer,  an 
action  may  be  maintained  for  the  invasion  of  the  right,  without  proof  of  any 
specific  damage  (g) ;  and  this  has  been  laid  down  by  a  writer  of  authority  (r) 
to  be  a  governing  principle  in  these  cases.  As  for  instance,  an  action  may 
be  maintained  for  fishing  in  the  plaintiff's  several  fishery,  although  it  be 
neither  alleged  nor  proved  that  the  defendant  caught  any  fish  («). 

But  if  the  defendant  be  the  lord  of  the  manor  (<),  or  put  his  cattle  upon 
the  common  with  the  lord's  license,  the  plaintiff  must  prove  a  specific  injury ; 
and  it  would  be  insufficient  to  show  that  the  cattle  consumed  the  grass,  as 
in  an  action  against  a  stranger,  without  also  proving  that  there  was  not  a 
sufficiency  of  common  left  in  order  to  support  the  action  (u),  for  the  lord  is 
entitled  to  what  remains  of  the  g^oss,  and  may  either  consume  it  by  his  own 
cattle,  or  license  another  to  depasture  it ;  although  in  the  case  of  a  stranger 
it  seems  to  lie  on  the  defendant  to  show  that  a  sufficiency  of  common  is  left 
for  the  plaintiff  (x). 

It  is  no  defence  to  an  action  for  surcharging  the  common  that  the  plain-  Defenee. 
tiff  has  also  been  guilty  of  a  surcharge  (y).    A  right  of  common  is  extin- 


946,  a,  (n) ;  BicketU  v.  Salwey,  2  B.  &  A. 
Seo.  Yet  if  the  plamtiff  shonld  set  out  an 
insufflcient  title,  the  declaratioo,  it  is  said, 
would  be  bad.  1  Salk.  863;  2  Ld.  Raym. 
1290. 

(o)  See  AtHnton  v.  Teatdale,  2  W.  Bl 
817.  Such  action  is  maintainable  althoQgh 
the  plaintiff  himself  has  b^  guilty  of  a 
•archarge.    Hokton  v.  Todd^  4  T.  R.  71. 

(p)  Wells w,  Watling,2  Bl.  Rep.  1233. 
Hobsan  v«  Todd,  4  T.  R.  71.  Taking 
away  the  manure  dropped  by  the  cattle  is 
a  BuificieDt  damage.  Pindar  v.  Wad^ 
worth,  2  East,  254. 

(q)  1  WUl.  Saund.  346,  a.  in  note. 

(r)  Mr.  Seij.  Williams,  1  WiU.  Sannd. 
346,  a. 

(«)  Patrick  V.  Greenway,  cor.  Law- 
rence, J.,  Oxford  Spring  Ass.  1796;  eited 
1  Will.  Saund.  346,  b. 

(t)  See  the  observations  of  Buller,  J., 
)xkH6b$(my.  Tm2c{,4T.  R.  73;  Smithy, 
FeverelU  2  Mod.  6;  and  1  WilL  Saund. 
346,  b,  in  note. 

(u)  SmUh  V.  Peverellj  2  Mod.  6;  1 
Saund.  346,  b.  (n).  The  plaintiff  may  de- 
clare against  a  licensee  of  the  lord,  as  a 
stranger.  Hohton  v.  Todd,  4  T.  R.  71. 
And  it  lies  on  the  defendant  to  prove  the 
license,  and  sufficiency  of  common  left. 


1  Saund.  346.  b.  The  lord  may,  by  special 
custom,  dig  clay-pits,  or  do  other  acts  in 
diminution  of  the  right  of  common,  or  em- 
power others  to  do  so,  without  showing  a 
sufficiency  of  common  left.  Bateson  v. 
Oreen,  5  T.  R.  411.  Clarkson  v.  Wood- 
house,  5  T.  R.  412.  Place  v.  Jackson, 
4  D.  &  R.  418.  So  by  special  custom  he 
may,  by  consent  of  the  homage,  let  parts 
for  building.  Folkard  v. I£emtnett,6T.  R. 
417.  A  commoner  cannot  Justify  cutting 
trees  planted  by  the  lord  on  the  waste ;  he 
must  bring  case  or  an  assize.  Kirby  v. 
Sadgroee,  1  B.  &  P.  13;  3  Anstr.  892; 
6  T.  R.  489.  As  to  the  right  of  the  lord 
of  a  manor  to  approve  wastes  under  the 
Statute  of  Merton,  see  Duberly  v.  Page, 
2T.  R.391;  G^ooer  v. Xane,  3 T. R. 445 ; 
Shakespear  v.  Peppin,  6  T.  R.  741.  There 
can  be  no  approvement  in  derogation  of 
a  right  of  common  of  fishery;  Grant  v. 
Gvnner,  I  Taunt  435;  nor  where  the 
tenants  have  a  right  to  dig  for  gravel,  or 
take  estovers.  Duberly  v.  Page,  2  T.  R. 
391. 

(x)  See  the  form  of  declaration,  Heme, 
125;  2Mod.6;lLutw.l07;3Wi]s.290; 
1  Will.  Saund.  146,  a, ;  9  Rep.  1 13,  a, 

(y)  Hobsoti  V.  Todd,  4  T.  R.  71. 
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gashed  by  unity  of  posaesdion.  A  grant  of  land,  &c.  with  common  appur- 
tenant,  does  not  pass  a  right  of  common  after  the  extinction  by  unity  of 
possession,  although  those  who  have  occupied  the  tenement  since  the  extinc- 
tion hare  used  the  common.  Seau,  if  there  had  been  a  grant  of  aU  commons 
u$ed  therewith  (2). 
Proof  an-  A  plea  of  justication,  claiming  a  right  of  common  appendant  for  the  de- 
der  plea  of  fendant's  commonable  cattle  levant  and  cauckantj  may  be  put  in  issue  by  a 
J 08  1  ca-  general  replication,  for  it  is  but  one  entire  title  (a) ;  or  the  plaintiff  may 
specially  traverse  that  they  were  the  cattle  of  the  defendant  levant  and 
cauchant  (b) ;  and  in  either  case  the  defendant  must  prove  that  the  cattle  are 
his  own,  or  that  he  has  a  special  property  in  them  (c),  for  a  man  has  no  right 
to  use  the  common  with  the  cattle  of  a  stranger,  or  with  his  own  cattle 
kvant  and  couchanty  upon  some  other  land,  and  not  upon  the  land  to  which 
the  right  is  appendant  or  appurtenant ;  but  if  he  borrow  cattle  to  compester 
his  land,  they  may  be  put  upon  the  common,  for  he  has  a  special  property 
in  them(€f).  And  where  a  man  has  common  appurtenant  for  a  specific 
number  of  cattle  as  appurtenant,  it  may  be  severed  by  grant  and  converted 
into  a  right  of  common  in  g^ss. 

If  the  defendant  justify  under  an  alleged  right  of  common,  and  it  appear 
that  the  common  has  been  inclosed  for  twenty  years,  the  justification  can- 
not be  supported  {e), 

A  plea  claiming  a  prescriptive  right  of  common  for  a  certain  number  of 
beasts,  generally,  is  not  supported  by  evidence  of  a  right  of  common  of 
vicinage  (/). 

Proof  of  a  prescription  limited  by  an  exception  will  not  support  a  general 
prescription.  Thus,  proof  of  a  prescription  for  all  cattle,  at  all  times  of  the 
year,  (sheep  only  excepted  for  a  certain  time),  will  not  support  a  prescrip- 
tion claimed  for  all  cattle,  &c.  at  all  times  of  the  year  (g). 

On  issue  joined,  as  to  a  right  of  common,  the  defendant  may  give  in  evi- 

o "the  dence  a  release  of  the  right  of  common,  although  he  might  have  pleaded 

right,  1^  (^)*    Such  a  release  however  will  not  avail  where  the  common  belongs  to 

land  which  is  entailed,  and  which  cannot  pass  by  release  any  more  than  the 

land  itself  (t). 

Upon  issue  taken  in  replevin  on  a  replication  by  the  plaintiff,  alleging  a 
prescription  for  commonable  cattle  levant  and  couchant,  and  averring  that 
the  cattle  in  question  were  levant  and  couchant^  the  burthen  of  proof  lies  on 
the  plaintiff.  If  in  such  case  the  cattle  have  been  distrained  by  the  lord  (A), 
and  on  the  trial  it  appeared  that  some  of  the  cattle  were  levant  and  eouehanty 


Yariance. 


Proof  on 


Levant  and 
Couchant. 


(z)  Clements  v.  Lambert,  1  Taunt  906. 
See  also  Morris  v.  Edgington^  3  Taunt  24. 

(a)  Skinn.  137 ;  2  Show.  328;  Robinson 
V.  Baley,  1  Burr.  316. 

(h)  Ibid,  and  Bennett  y.  Reeves,WTl\e%y 
827 

(c)  Bro.  Common,  47;  8  Show.  328. 

{d)  MoUitor  v.  TrevUian,  Skinn.  137; 
F.  N.  B.  180 ;  Roll.  Common,  402. 

(«)  Creach  v.  Wilmot,  8  Taunt  160, 
cited  by  Lawrence,  J.  Hatoke  v.  Baron, 
2  Taunt  156.    And  see  tit  Trespass. 

(/)  12  Vin.  Ab.  Common,  T.  b.  18. 
L.  £.  235,  pi.  37;  13  Hen.  7,  13;  supra, 
and  tit  Vabiavcb. — PREScaipriOH. 

{g)  Carth.  241. 

{h)  Clayton,  9— ^>  C.  1,  Atk%fU(nCs  Case, 


(i)  Clayton,  9—8,  C.  1,  Athmson's  Case. 

{k)  A  commoner  cannot  distrain  the  snr- 
plusage  where  another  commoner  puts  more 
cattle  on  the  common  than  are  levant  and 
eoucfiant;  1  Roll.  Ab.  320.  405,  pi.  5; 
Yel?.  104;  2  Bulst  117;  and  sembU,  he 
cannot,  although  none  of  the  cattle  have 
been  leeant  and  eouehant.  1  Will.  Saund. 
346,  d.  Yet  qu.  where  the  right  is  limited 
to  a  certain  number.  Hall  v.  Harding, 
4  Burr.  243 1 .  Levancy  and  couehaney  are 
incident  to  common  appendant  as  well  as 
appurtenant,  and  can  be  claimed  only  in 
respect  of  cattle  sufficient  to  plough  and 
manore  the  tenant's  arable  land.  Bennett 
V.  Beeve,  Willes,  227 ;  Co.  Litt  122,  a. 
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and  that  others  were  not,  the  issue  would  be  found  for  the  lord  (/) ;  and  so  it  Levant  and 
would  be  in  trespass  (m)  for  taking  the  cattle.  But  if  in  such  a  case  the  Couchant. 
lord  brought  an  action  of  trespass  quare  elcttuum  fregity  and  the  defendant 
])rescribed  for  his  commonable  cattle  levant  and  eouchanty  and  averred  that 
he  put  such  his  commonable  cattle  levant  and  couchant  upon  the  common,  and 
upon  issue  taken,  it  appeared  that  some  were  and  some  were  not  levant  and 
cottchantj  the  defendant  would  be  entitled  to  a  Tcrdict,  the  plaintiff  having 
traversed  the  levancy  and  couchaney,  instead  of  new  assigning  the  trespass, 
by  stating  that  he  brought  his  action  for  depasturing  the  common  with 
other  cattle;  and  this  upon  the  general  principle,  that  in  trespass  it  is 
su£Bcient  for  the  defendant  to  prove  that  which  excuses  the  trespass, 
although  not  to  the  extent  of  the  number  or  amount  specified  in  the  declara- 
tion (n). 

The  defendant  cannot  give  his  right  of  common  in  evidence  under  the 
general  issue  in  trespass  (o). 

It  has  already  been  seen,  that  evidence  of  reputation  is  admissible  to  Repnta- 
prove  customary  rights  where  many  are  interested  (p),  although  such  evi-  **°°* 
dence  be  not  admissible  to  prove  a  private  prescriptive  right. 

On  issue  joined  on  a  custom  pleaded  that  a  customary  tenant  shall  have 
common  of  pasture  on  the  plaintiff's  land,  evidence  is  admissible  of  a 
custom  for  the  lord  to  inclose  parcels,  and  of  a  grant  to  the  plaintiff  under 
such  circumstance8(  q). 

The  general  rule  is,  that  if  the  issue  be  on  a  customary  right  of  common,  Comp»- 
by  the  establishment  of  which  the  witness  would  be  benefited,  he  is  incom-  '°^^* 
petent ;  but  that  where  he  gives  evidence  to  establish  the  private  prescrip- 
tive right  of  another,  he  is  competent  (r).  Thus,  if  the  issue  be  on  a  right 
of  common  which  depends  upon  a  custom  pervading  the  whole  manor,  the 
evidence  of  the  conunoner  is  inadmissible,  because,  as  the  right  depends 
npon  the  custom,  the  record  in  that  action  would  be  evidence  in  another 
action  brought  by  that  very  witness  to  try  the  same  right  ($).  In  such  a 
case,  although  the  witness  be  not  a  party  to  the  action,  yet  he  claims  under 
the  same  title  with  the  party  whose  witness  he  is,  and  thereby  immediately 
establishes  his  own  title  (t).  So  where  the  issue  was  upon  the  question 
whether  the  defendant  was  bound  raiiane  tenure  to  repair  a  fence  contiguous 
to  a  common  on  which  the  plaintiff  prescribed  for  conunon  appurtenant,  it 
was  held  that  another  commoner  was  not  a  competent  witness  (u).  Neither 
is  a  commoner  competent  to  extend  the  limits  of  such  rights.  But  the  same 
reason  does  not  apply  where  common  is  claimed  by  prescription  in  right  of 
a  particular  estate  ;  for  if  A,  has  a  prescriptive  right  of  common  belonging - 
to  his  estate,  it  does  not  follow  that  J9.,  who  has  also  an  estate  in  the  same 
manor,  has  the  same  right ;  and  the  judgment  for  A,  would  not  be  evidence 
for  B.{x).    So  if  A,,  B.,  C.  and  2).,  claim  common  in  Dale,  exclusively  of 


(0  2  Roll.  Ab.  706,  p.  41.  Sloper  v. 
Alien,  1  Brownl.  17X  ;  1  WilL  Sannd. 
546,  d. 

(ni)  But  qu.  whether  in  such  case  the 
eommoaer  might  not  help  himself,  by  en- 
tering a  nolU  prosequi  as  to  the  cattle 
which  were  not  levant  and  couchant^  and 
proceed  for  the  rest  ? 

(n)  See  tit.  Tbespass;  and  2  Will. 
Saond.  346,  d, 

(o)  Co.  Utt.  283,  a ;  GU.  Ev.  216. 

(p)  YoL  L  tit  Rbfutatiow.    Weekei 


V.  Sparke,  1  M.  &  S.  679;  Cartb.  181.  For 
further  observations,  see  tit.  Custom. 

(q)  Arlett  v.  Ellis,  7  B.  &  C.  346.  See 
farther,  The  Attorney  general  v.  Oaunt' 
lett,  3  Y.  &  J.  93. 

(r)  3  T.  R  32  ;  1  T.  R.  302. 

{s)  Per  Bailer,  J.,  1  T.  R  302. 

(0  B.  N.  P.  283 ;  and  see  The  Duke  of 
Somerset  v.  France,  1  Str.  668. 

(tt)  Anseonibe  v.  Share,  1  Taunt  261. 

(:r)  Per  Buller,  J.,  1  T.  R.  803.  "  And 
yet,*'  adds  the  learned  Jadge,  '*  there  are 
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all  other  personB,  aod  the  right  of  A,  comes  in  dispute,  B.  may  be  a  wit- 
ness to  prove  AJb  right  of  common  there,  for  in  effect  he  cliarges  himself  by 
proving  that  another  has  a  right  of  common  there  (y). 

One  who  claims  common  pur  cauBe  of  yieinage  is  not,  it  is  said,  incompe- 
tent ;  for  this  is  no  interest,  but  only  an  excuse  for  a  trespass  (z). 

CONFESSION.    See  ADMISSION. 


Cteneral 
role* 


CONFIDENTIAL  COMMUNICATION. 

Trb  rule  that  a  counsel,  solicitor  or  attorney,  shall  not  be  permitted  to 
divulge  any  matter  which  has  been  communicated  to  him  in  professional 
confidence,  has  already  been  adverted  to  as  one  that  is  founded  on  the  most 
obvious  principles  of  convenience  (a).  This  is  the  privilege  of  the  client, 
and  is  founded  on  the  policy  of  the  law,  which  will  not  permit  a  person  to 
betray  a  secret  which  the  law  has  entrusted  to  him  (b).  To  allow  such  an 
examination  would  be  a  manifest  hindrance  to  all  society,  commerce,  and 
conversation  (c). 

With  respect  to  such  communications,  the  mouth  of  the  witness  is  for  ever 
sealed,  and  he  cannot  reveal  them  at  any  time  or  in  any  proceeding,  although 
the  client  be  no  party  to  it,  however  improbable  it  may  be  under  the 
circumstances  that  any  injury  can  result  to  him  from  the  disclosure  (d)y  and 
although  the  relation  of  attorney  and  client  has  ceased  by  the  dismissal  of 
the  attorney  {e). 
To  what  The  rule  is  strictly  confined  to  counsel  (/),  solicitors  and  attomies(^).  It 

penoQs  the  i^as  even  teen  held  at  iVist  Prti«,  that  where  a  communication  was  made  to 
floMl  ^°~  ^^^  witness  under  the  mistaken  idea  that  he  was  an  attorney,  when  the  fact 
was  otherwise,  the  witness  was  bound  to  reveal  it.  It  extends,  indeed,  to  a 
communication  made  to  the  clerk  of  an  attorney  (A) ;  to  an  interpreter 
between  a  client  and  his  counsel  or  attorney,  for  this  may  be  essential  to  the 
communication  between  the  parties,  and  the  privilege  rests  upon  the  same 
grounds  (i).  But  it  does  not,  it  seems,  extend  to  a  communication  made  to 
an  attorney,  which  has  been  accidentally  overheard  by  another  witness  (A), 
for  this  is  owing  to  the  negligence  of  the  client  himself  (/).  Nor  to  a  letter 
written  by  the  attorney  to  the  client,  and  indorsed  by  the  client  (m).  Nor 
to  a  communication  made  to  an  interpreter  in  the  absence  of  the  attor- 


cases  which  lay  it  down  as  a  general  rale, 
that  one  commoner  cannot  be  a  witness  fbr 
another." 

(y)  Per  Holt,  L.  C.  J.,  in  Hockley  v. 
Zamb,  1  Ld.  Baym.  731. 

(z)  B.  N.  P.  286.  Where  one  of  two 
adjoining  commons,  with  common  of  vicin- 
age, is  fenced  off  bet  incompletely,  so  as 
still  to  admit  of  cattle  straying  from  one  to 
the  other  by  means  of  a  highway,  the  com- 
mon by  yieinage  stUl  continnes.  Oullett 
V.  Lopez,  13  East,  348. 

(a)  Vol.  I.  tit  PRiirciPLBS  of  Evx- 

DBNCB. 

(b)  B.  N.  P.  284;  Bayner  Bead.  Ill ; 
9  St  Tr.  387.    R.y.Earlo/Angletea, 

(c)  See  12  Vin.  Ab.  B.  a.  pi.  1. 

{d)  Wilson  y,R(utaUfAT.K75S,  Per 
Buller,  J.,  4  T.  B.  7fi9.     Vide  etiamj  Slo- 


nuxn  V.  Heme,  2  Esp.  C.  095.  Rex  v. 
Witherij  2  Camp.  579.  Maddock  v.  Mad^ 
dock,  1  Ves.  262.  Bishop  of  Wintan  v. 
Foumier,  2  Yes.  446. 

(e)  R.  v.  Withers,  2  Camp.  178. 

(/)  In  the  case  of  Foote  v.  Haune,  1  B. 
k  H.  165,  in  an  action  for  breacn  of  pxx>- 
mise  of  marriage,  the  L.  C.  J.  would  not 
allow  the  law-clerk  of  defendant's  counsel 
to  be  examined,  to  prove  the  &ct  of  the 
counsel's  retainer  by  the  defendant 

ig)  R,  V.  Buchest  qf  Kingston,  1 1  St 
Tr.246. 

(A)  Taylor  V.  PWer,  2  C.  &  P.  296. 

(i)  Madame  Bu  Barr^s  Case,  cited 
4  T.  B.  766. 

{k)  Wilson  r,Rastall,^T,JL  753, 

(/)  Gainrford  v.  Orammar,  2  Camp.  10. 

(w)  Meyer  v.  Sefton,  2  8tarkie*R  C.  274. 
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ney  (n),  liar  to  what  took  place  at  the  execution  of  a  deed  (o)»  Nor  to  an 
admiMion  of  a  debt  made  by  the  attorney  to  the  adverse  party  by  direction 
of  his  client  {p).    Nor  to  proof  of  identity  (q). 

The  rule  is  not  confined  to  communications  made  in  the  course  of  a  cause,  To  what 
or  with  a  view  to  a  cause  (r) ;  but  extends  to  all  cases  where  the  party  communl. 
applies  for  professional  assistance  (s),  in  respect  of  a  cause  contemplated,  or 
matter  in  dispute  or  controyersy.  Though  not  to  cases  where  the  attorney 
is  employed  in  matters  which  are  not  professional,  as  in  a  treaty  for  the 
purchase  of  an  estate.  The  rule  extends  to  facts  which  the  attorney  be- 
comes acquainted  with  in  the  character  of  an  attorney,  although  the  com* 
mimication  was  not  made  by  his  client  (t).    Such  as  communications  made 


(ff)  Du  BarrS  y.  Lnfette,  Peake's  C.  77. 

(0)  5  Esp.  C.  52.  SeeBickneU  y.Kep- 
pei/,lN.R.Sl. 

(p)  Turner  y.  BaiUon^  %  £sp.  C.  474. 

(9)  3  D.  &  R.  847. 

(r)  Cromadker.Heathcote,^Kk'B.4, 
CMntferd  y.  Ghrammar,  2  Camp.  0;  6 
Miidd.  47.  Bat  see  below,  note  (e);  and 
Wadtworth  y.  Hanuhaw,  d  B  &  B.  6,  hi 
tlic  note,  where  the  contrary  is  said  to  haTe 
been  decided  in  the  Court  of  K.  B. 

(t)  In  WiUiami  y.  MundU,  1  Ry.  dc  H. 
34,  Lord  Tenterden  la  said  to  hare  held^ 
that  the  rale  extended  to  such  commo- 
Dications  only  as  were  made  pending  a 
cuiie.  In  Broad  y.  Piit,  1  M.  &  H.  233, 
fiest,  C.  J.  said,  that  when  called  upon  he 
should  role  conformably  with  Lord  Ten- 
terden's  ndhig ;  but  in  the  case  of  Clarke 
T.  Clarke,  2  H.  A;  M.  3,  Lord  Tenterden, 
C.  J.  hdd,  that  commonlcatioDs  made 
to  an  attorney  respecting  a  matter  in 
dispate  and  controyersy  are  pririleged, 
thoQgh  no  canse  was  then  commenced. 
His  lordship,  referring  to  what  he  had  been 
Bopposed  to  have  said  in  the  case  of  WU^ 
liamt  V.  tfiiiM{»«,obseryed, "  I  think  I  eonld 
not  have  mid  that  it  moat  relate  to  matters 
commanicated  strictly  for  the  purpose  of 
bringing  an  action,  or  to  a  cause  actually 
sxiiting.  I  certainly  have  been  more  in- 
clined to  restrict  the  privilege  more  than 
nuuy  otlier  Judges  ;.and  I  have  been  so  very 
mnch  in  consequence  of  a  cause  to  which 
my  attention  was  drawn  at  a  very  early 
p^iod  of  my  prolessional  life  (before  I  was 
at  the  bar),  which  was  tried  on  the  Mid- 
luul  circuit,  and  in  which  Serjeant  Adair 
went  specially  as  connsel.  It  was  an  action 
for  bribery ;  and  00  its  appearing  that  a 
witness,  who  was  called  to  prove  conversa- 
tions,  was  the  attorney  of  the  party,  the 
Judge  at  once  refused  to  allow  the  evidence 
to  be  gone  into,  and  nonsuited  the  pUUntiff. 
The  nonsoit  was  set  aside  and  a  new  trial 
bad,  on  the  ground  that  though  the  wit- 
0£M  was  the  defendant's  attorney,  the  com- 
munication was  not  made  to  him  in  his  pro- 
fessional character.  Bramwell  v.  Lueae, 
2  B.  &  C.  745,  proceeded  on  the  same  prin- 
ciple; and  accordingly  an  attorney  there 
^fu  held  to  be  at  liberty  to  giye  evidence 
of  inquiries  made  of  him  by  his  client  as 
to  a  mere  matter  of  fiict,  for  that  his  pro- 
▼OL.  II. 


fessional  character  was  not  then  concerned. 
Suppose  a  party  to  consult  his  attorney 
whether  or  not  he  should  bring  or  resist 
an  action,  I  cannot  doubt  that  such  a  com* 
munication  would  be  privileged,  though  no 
suit  was  pending  at  the  time.  In  the  pre- 
sent case  no  suit  was  pending  at  the  time ; 
bnt  after  dispute  had  arisen,  the  plaintiff 
consulted  an  attorney  on  the  subject,  put 
documents  into  his  hands,  and  steps  were 
taken  on  them  to  render  them  effectual. 
I  think  that  was  a  communication  made  to 
the  attorney  in  his  professional  character, 
with  respect  to  a  matter  then  in  dispute 
and  oontroversy,  although  no  cause  was  in 
existence  with  respect  to  it,  and  I  think 
that  such  a  communication  is  privileged." 
See  Parkhurst  v.  Lowton^  2  Swanst  199. 
In  Hargreave  y.  Hviehinson,  York  Sum. 
Ass.  1834,  Lyndhmrst,  L.  C.  B.,  said,  that 
it  had  been  held  by  the  Judges,  after  consi- 
deration, that  the  rule  was,  that  a  commu- 
nication to  an  attorney  is  privileged,  if  an 
action  be  pending  or  contemplated;  and 
see  6  Madd.  47.— The  Court  (of  Chancery) 
discluuged  so  much  of  an  order  to  produce 
papers  as  were  sworn  to  be  eommunlcations 
between  the  defendant  and  her  country 
solicitor,  and  between  her  and  her  town 
solicitor,  or  between  those  persons,  either 
during  the  cause  or  with  reference  to  it, 
though  previous  to  its  conunencement. 
Hughes  v.  Biddulph,  4  Rubs.  190.  So 
where  the  papers  were  written  after  the 
dispute  had  arisen,  with  a  view  to  taking 
the  opinion  of  counsel  upon  the  matter  in 
question^  and  which  afterwards  became  the 
subject  of  suit  Vent  v.  Paeey,  4  Russ. 
198.  The  attorney  in  a  cause  may  be 
called  on  the  opposite  side,  and  asked  who 
is  his  employer,  in  order  to  let  in  his 
acts  and  declarations.  Levy  v.  Pope,  1  M. 
&  M.  410.  Where  the  defendant's  attor- 
ney's clerk  was  called  merely  to  prove  the 
&ct  of  the  receipt  of  a  particular  paper 
from  the  defendant,  held  that  it  was  not  a 
privileged  communication.  Eieke  v.  Noke$, 
I  M.  &  M.  30&  The  attorney  cannot  be 
asked  whether,  before  the  action  brought, 
his  client,  the  pkuntiff,  did  not  say  that 
he  would  waive  it  Ooodlight  v.  Bridge, 
Lofft,27. 
{t)  Rolfion  y.  Kemp,  6  £sp.  C.  62* 
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To  what 

coDnnnni- 

cations. 


Time  of  the 

COUIUIUQI- 

cation. 


Nature  of 
the  com- 
munication. 


by  third  persons  who  accompanied  the  client  when  he  came  to  consnlt  the 
attorney  (u) ;  and  to  the  contents  of  a  written  instrument,  which  he  has  by 
deliyery  from  his  client  (x).  No  other  commnnieation,  howcTer  confidential 
in  its  nature,  is  privileged,  either  by  the  relation  or  rank  of  the  parties. 

All  other  professional  persons,  whether  physicians,  surgeons,  or  divines, 
are  bound  to  disclose  the  secrets  which  have  been  reposed  in  them  in  the 
practice  of  their  profession,  when  called  upon  to  do  so  for  the  purposes  of 
justice  (y).  It  has  been  held  that  a  Roman-catholic  priest  is  bound  to 
reveal  secrets  confided  to  him  in  the  course  of  confession  («).  So  a  steward, 
servant,,  or  private  friend,  is  bound  to  disclose  a  conununication,  however 
confidential  it  may  be  in  its  nature  (a).  And  a  peer  has  no  greater  privilege 
in  this  respect  than  a  commoner  (6).  In  one  case,  indeed,  it  is  reported  that 
Lord  Holt  would  not  permit  a  trustee  for  the  plaintiff  and  defendant,  who 
had  been  empk)yed  by  them  in  the  purchase  of  offices,  to  be  examined,  on 
the  ground  that  he  should  not  be  allowed  to  betray  his  trust  (c).  This, 
however,  seems  to  be  inconsistent  with  later  authorities. 

In  a  late  case,,  where  a  clerk  to  the  commissioners  of  the  property-tax 
was  required  to  prove  the  defendant  to  be  a  collector,  and  he  objected, 
because  he  had  taken  an  oath  of  office  not  to  disclose  what  he  should  learn 
as  clerk  concerning  the  property-tax,  except  with  the  consent  of  the  com- 
missioners, or  by  force  of  an  Act  of  Parliament,  it  was  held  that  he  was 
bound  to  give  his  testimony ;  and  that  the  evidence  which  a  witness  was 
called  upon  to  give  in  a  court  of  justice  was  to  be  considered  as  an  implied 
exception  in  the  Act  (d). 

As  the  rule  is  one  of  policy  or  necessity,  and  operates  to  the  exclusion  of 
evidence,  its  operation  is  strictly  limited  to  communications  made  in  the 
course  of  professional  business,  pending  the  relation  of  counsel  or  attorney, 
and  client ;  for  the  policy  on  which  the  rule  is  founded  extends  no  farther; 
and  therefore  it  does  not  extend  to  any  communication,  although  made  to 
an  attorney,  if  he  was  not  employed  as  sndi,  but  only  aa  a  mere  agent  at 
at  the  time  (e) ;  nor  to  any  which  was  made  before  the  commencement  of 
the  suit,  whilst  the  witness  did  not  act  in,  the  capacity  of  an  attorney  or  deriL 
in  court  (f);  nor  to  a  gratuitous  communication  made  to  an  attorney  after 
the  termination  of  the  suit.  Thus,  upon  an  action  brought  to  recover  a 
sum  paid  on  the  compromise  of  a  cause  after  interlocutory  judgment,  and 
the  execution  of  an  inquiry,  it  was  held  that  the  attorney  in  the  first  cause 
might  be  called  upon  to  disclose,  that  his  client,  after  the  termination  of 
that  cause,  said  that  his  demand  arose  upon  a  lottery  transaction  (^).  Nor 
in  general  to  any  communication,  although  made  to  an  attorney,  which  is 
not  made  in  professional  confidence.  In  the  case  of  Annesleif  v.  The  Earl  of 
Angletea^  it  was  held,  that  a  conversation  which  had  been  held  twenty  years 
ago  between  the  Earl  of  Anglesea  and  his  attorney,  as  to  the  prosecution 


(ti)  B.  ▼.  Withers^  2  Camp.  579. 

(x)  Beard  v.  Aekermanj  6  Esp.  120. 

(y)  WiUmt  y.  Btutall,  4  T.  R.  753.  JR. 
T.  Dvch.  of  Kingston,  11  8t  Tr.  243; 
Keb.  505 ;  Vent.  197  -,  Bac.  Ab.  £y.  A.  2 ; 
Skinn.  404. 

(z)  Peake*8  C.  77.  Butler  v.  Moore, 
for.  Sir  Mich.  Smith,  bart  Master  of  the 
Rolls,  Macnall,  353.  VaUlant  v.  Dodt- 
nuad,  3  Atk.  524. 

(a)  2  Atk.  524. 

{b)  11  St.Tr.S46. 


(e)  Ld.  Raym.  783.  His  giring  soch 
evidence  would  have  been  objectionable 
on  another  ground,  since  it  exposed  liim 
to  penalties. 

(d)  Lee,  q.  t,  v.  BirreU,  3  Camp.  337. 

(e)  WUwn  V.  Bastall,  4  T.  R.  753; 
B.  N.  P.  284.  Crofts  v.  PickeHng,  Vent. 
197;  12  Vin.  Ab.  38,  B.  a. 

(/)  VaUlant   v.  Dodemead,  2  Atk. 
524. 
{g)  Cobden  v.  Kendriek,  4  T.  R.  431. 
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of  the  plaintiff  for  murder,  might  be  inquired  into,  since  it  was  not  matter  Natare  of 
of  professional  confidence  (A).  Nor  to  any  fact  which  the  attorney  acquired  *^®  ^°°'" 
by  any  other  means  than  by  the  confidential  communication  by  the  client,  ^q^^ 
Thus,  an  attorney  is  compellable  to  identify  the  person  of  his  client  (i) ; 
to  prove  that  his  client  swore  to  and  signed  an  answer  in  Chancery,  upon 
which  he  is  indicted  for  perjury  (A) ;  to  prove  the  execution  of  an  instru- 
ment by  his  client,  to  which  he  is  an  attesting  witness  (/) ;  to  prove  any 
collateral  fact  within  his  own  knowledge,  independently  of  any  professional 
communication;  as,  to  prove  the  hand-writing  of  his  client  (m),  in  an  action 
of  debt  upon  a  bond,  to  prove  that  the  consideration  was  usurious  (n) ;  to 
prove,  where  the  question  is  as  to  an  eraaure  in.  a  deed  or  will,  any  facts  as 
to  the  state  of  the  instrument  which  he  knows  independently  of  a  profes- 
sional communication  by  his  client  (o) :  or  to  prove  the  contents  of  a  written 
notice  to  produce  papers  (;i):  in  short,  the  attorney  may  disclose  any 
matter  except  that  which  has  been  confidentially  and  professionally  entrusted 
to  him  by  a  client  (g)« 

The  privilege  is  that  of  the  client,  and  not  of  the  witness  (r) ;  and  there-  WaiTer,&c. 
fore  the  Court  will  interfere  to  protect  the  client,  although  the  witness  be 
willing  to  betray  his  trust  («) ;  and  a  Court  of  Equity  has  ordered  such  matter 
to  be  expunged  (0*  But  the  client  may,  if  he  will,  waive  this  privilege,  as 
he  may  any  other  (n)  And  if  a  counsel  or  attorney  be  called  as  a  witness 
by  his  client,  be  is  not  protected  from  cross-examination  as  to  the  point 
upon  which  he  has  been  examined  in  chief,  although  it  was  matter  of  con- 
fidential communication.  But  such  cross-examination  must  be  confined  to 
the  same  matter,  and  must  not  be  extended  to  other  points  in  the  cause  (a*)* 

The  rule  applies,  whether  the  question  be  asked  upon  an  examination  in 
chief,  or  upon  cross-examination  (y). 

The  course  of  proceeding  in  Mr.  Ayloifs  Case  was  somewhat  singular.  Form  of  the 
He  had  been  counsel  for  the  defendant,  and  being  called  as  a  witness  for  ^^^' 
the  plaintiff,  the  Court  acceded  to  his  request  that  he  might  not  be  sworn 
in  the  usual  way  on  the  general  oath,  but  only  to  reveal  such  things  as  he 
knew  before  he  was  counsel,  or  as  had  come  to  his  knowledge  since  by  other 
persons,  and  the  particulars  to  which  he  was  to  be  sworn  were  specifically 
proposed ;  viz.  what  he  knew  concerning  the  will  in  question  (z).  Such  a 
precaution,  however,  seems  to  arise  out  of  an  excessive  tenderness  of 
conscience.  The  general  obligation  of  the  oath  to  declare  the  whofe  truth, 
must,  with  reference  to  the  subject-matter  and  occasion  of  the  oath,  be 


(h)  Anneitey  v.  JEarlqfAngUtea^BBt 
Tr.  380.  See  Crofts  v.  Piekering,  1  Vent, 
197,  Onehy'f  Case,  12  Yin.  Ab.  B.  a  pi. 
2;  March,  88;  L.  £.  81. 

(t)  B.  Y.  Watkinsorif  2  Str.  1122; 
B.N.  p.  284;  Cowp.  846. 

(k)  Per  Ld.  Maosfield,  Cowp.  845. 

(l)  JDoe  y.  iln(irtfu»,  Cowp.  846.  Every 
man,  by  attesting  an  instnimeot,  pledges 
himself  to  come  forward  to  prove  it. 
Ibid,  and  Ld.  Say  and  Sel^s  Case,  10 
Mod.  40. 

(m)  2  Haw.  c.  46,  s.  80. 

in)  Ih{ffin  V.  SmUhy  Peake's  C.  108. 

\o)  B.  N.  P.  284;  1  Vent.  197. 

(p)  Speneely  v.  Schidlenberg,  7  East, 
357. 

{q)  It  baa  been  said  that  it  does  not  ex< 


tend  to  a  commnnication  made  by  a  client 
to  Iiis  counsel,  where  it  is  mere  convey- 
ance. South  Sea  Company  v.  Jolliffe, 
cited  2  Atk.  522. 

(r)  B.  N.P.  284;  Petrit^s  Case,  cited 
4T.R.  751.769. 

(«)  9T.R.  759;  2  Ves.  jun,  189. 
(0  Sandford  v.  Kensington,  2  Ves.  jun, 
189. 
(tt)  Phill.  Ev.  108. 

(x)  Vaillant   v.  JDodemead,    2   Atk. 
524. 

(y)  Waldron  v.  Ward,  Styl.449;  12 
Vin,  Ab.  a. 

(z)  Sparke  v.  Sir  Hugh  Middfeton,  1 
Keb.  505,  pi.  68 ;  12  Vin.  Ab.  B.  a  pi.  4. 
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necessarily  understood  to  mean  the  truths  so  fiar  as  it  onght  legally  to  be 
made  known  (a). 

It  has  been  seen,  that  where  an  informer  makes  a  disclosure  to  a  magis- 
trate, or  agent  of  gOTemment,  neither  the  names  of  the  parties  to  whom  the 
information  has  been  given,  nor  the  nature  of  the  communication  itself  is 
allowed  to  be  revealed  (b). 

A  clerk  attending  on  a  grand  jury  was  not  allowed  to  reveal  what  waa 
^ven  in  evidence  before  the  inquest,  the  jurors  themselves  being  sworn  to 
keep  secret  all  that  passes  before  them  (c). 


CONFIBMATION, 

If  the  issue  in  tail  does  any  act  towards  carrying  an  agreement  or  contract 
of  his  ancestor  into  execution,  it  will  become  binding  on  him,  and  he  will  be 
compelled  in  equity  to  perform  it(d). 


Direct  ewU 
dence. 

Circunn- 

stantial 

evidenoe. 


CONSPIRACY. 

Upoir  an  indictment  for  a  conspiracy,  the  evidence  is  either  direct,  of  a 
meeting  and  consultation  for  the  illegal  purpose  charged,  or  more  usually^ 
from  the  very  nature  of  the  offence,  is  drcunutantioL  It  is  not  necessary  to 
prove  any  direct  concert,  or  even  meeting,  of  the  conspirators  (e).  If  several 
persons  meet  from  different  motives,  and  then  join  in  effecting  one  common 
and  illegal  object,  it  is  a  conspiracy  (/). 

A  concert  may  be  proved  by  evidence  of  a  concurrence  of  the  acts  of  the 
defendant  with  those  of  others,  connected  together  by  a  correspondence  in 
point  of  time,  and  in  their  manifest  adaptation  to  effect  the  same  object. 
Such  evidence  is  more  or  less  strong,  according  to  the  danger,  publicity,  or 
privacy  of  the  object  of  concurrence,,  and  according  to  the  greater  or  less 
degree  of  similarity  in  the  means  and  measures  adopted  by  the  parties ; 
the  more  secret  the  one,  and  the  greater  the  coincidence  in  the  other,  the 
stronger  is  the  evidence  of  the  conspiracy.  In  general,  proof  of  concert 
and  connection  must  be  given  before  the  prisoner  can  be  affected  by  the  acts 
of  others  (^). 

Where  it  appeared  that  there  was  a  conspiracy  to  levy  war  in  the  North 
Riding  of  Yorkshire,  and  that  there  was  at  the  same  time  a  similar  conspi- 
racy in  the  West  Ridings  in  which  latter  only  it  took  place,  and  there  was 
no  evidence  to  show  that  those  in  the  one  Riding  knew  of  the  conspiracy 
in  the  other,  it  was  held  that  the  former  could  not  be  implicated  in  the 
acts  of  the  latter  (A),  although  they  concurred  at  the  same  time  to  the  same 
object. 

Upon  an  indictment  against  a  card-maker,  his  wife  and  family,  for  a  con- 
spiracy to  ruin  another  card-maker,  it  was  proved  that  each  had  given  money 


(a)  See  Paley's  Moral  Philosophy. 

(ft)  VoL  I.  WiTNBfls.  On  the  trial  of 
Stone  for  high  traason  (6  T.  R.  537),  Lord 
Grenyille  piodnced  a  letter  of  Jackson's,  a 
feUow-coDspirator,  which  had  been  trans- 
mitted to  him  ftom  abroad  in  a  confiden- 
tial way,  and  stated  that  he  could  not  pos- 
sibly dirolge  by  whom  it  had  been  com- 
manicated. 

(e)  Yin.  Ab.  St.  38. 

id)  Com.  Dig.  Estate,  b.  %2}  Co.  litt 


88;  3 Cora.  IHg.  41. 86.  Seealso  Doe  y. 
Mane,  1  B.  &  Ad.  365. 

(e)  1  Bl.  R.  392.  401.  R.  y.  Cope, 
Btr.  144.  ^ 

(/)  H.  y.  Lee,  MS. 

d)  East's  P.  C.  07.  A  prisoner  against 
whom  the  bill  was  ignored  may,  if  not  dis- 
chargedy  be  called  into  the  dock  to  be  iden- 
tified as  one  in  company  with  the  other 
prisoners  (cor.  Ganrow,  B.),  H.  y.  Deering, 
5C.&P.  165. 

(A)  KeLlO;  BMtrsP.C.07. 
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to  the  apprentices  of  the  prosecutor  to  put  g^rease  into  the  paste  which  he  Clrcum- 
used,  in  order  to  spoil  the  cards ;  it  was  objected  that  no  two  of  the  defendants  stantial 
were  ever  together  when  this  was  done ;  but  Pratt,  C.  J.,  said,  that  as  they 
were  all  of  one  family,  and  concerned  in  making  cards,  this  was  evidence  to 
go  to  a  jury  (i). 

Upon  the  trial  of  an  information  for  a  conspiracy  to  take  away  a  man's 
character,  by  means  of  a  pretended  communication  with  a  ghost  in  Cock- 
lane,  Lord  Mansfield  informed  the  jury  that  it  was  not  necessary  to  prove 
the  actual  fact  of  conspiracy,  but  that  it  might  be  collected  from  collateral 
circumstances  (J). 

Where  the  chaige  of  conspiracy  is  in  its  nature  cumulative,  it  may  be 
proved  by  evidence  of  repeated  acts.  Thus,  where  the  charge  was  of  a  con- 
Bpiraey  by  the  defendants,  to  cause  themselves  to  be  believed  persons  of 
large  property,  for  the  purpose  of  defrauding  tradesmen,  and  evidence  was 
given  of  their  having  hired  a  house  in  a  fashionable  street,  and  that  they 
represented  themselves  to  a  tradesman  employed  in  furnishing  it,  as  persons 
of  large  fortune,  evidence  of  a  similar  representation  to  another  tradesman 
having  been  objected  to.  Lord  Ellenborough  admitted  the  evidence,  saying, 
that  as  it  was  an  indictment  for  a  conspiracy  to  carry  on  the  business  of  com- 
mon cheats,  cumulative  instances  were  necessary  to  prove  the  offence  (A). 

Upon  an  indictment  which  charged  the  defendants  with  a  conspiracy  to 
cheat  and  defraud  the  prosecutor,  General  Maclean^  by  seUing  him  an  un- 
lound  horse,  it  appeared  that  one  of  the  defendants  (PtpoeU)  had  advertised 
&e  sale  of  certain  horses,  with  a  warranty  of  their  soundness ;  and  that 
another  of  the  defendants,  upon  an  application  by  the  prosecutor  at  PyvoeWe 
stables,  stated  that  he  had  lived  with  tiie  owner  of  a  horse  then  shown  to  the 
prosecutor,  and  that  he  knew  him  to  be  perfectly  sound,  and,  as  the  agent 
of  PytoeVj  would  warrant  him  to  be  sound ;  the  prosecutor  purchased  the 
horse,  and  discovered,  soon  after  the  sale,  that  he  was  nearly  worthless, 
lord  Ellenborough  held  that  no  indictment  in  such  a  case  could  be  main^ 
tained  without  evidence  of  concert  between  the  parties  to  effectuate  a  fraud ; 
and  the  defendants  were  acquitted  (/). 

Where  several  conspire  to  procure  an  employment  under  Government  by  >tetB  of 
corrupt  means,  it  seems  that  a  banker  who  receives  the  money  in  order  to  coospimcy. 
pay  it  over  for  that  purpose,  becomes  a  party  to  the  conspiracy  (m). 

Where  several  combine  together  for  the  same  illegal  purpose,  each  is  the  Aet  of  one, 
agent  of  all  the  rest,  and  any  act  done  by  one  in  furtherance  of  the  unlaw-  evidence 
fid  design,  is,  in  consideration  of  law,  the  act  of  all  (n).    And  as  a  declaration  ^^^  *^ 
accompanying  an  act  strongly  indicates  the  nature  and  intention  of  the  act, 
or,  more  properly,  perhaps,  is  to  be  considered  as  part  of  the  act,  a  declara- 
tion made  by  one  conspirator  at  the  time  of  doing  an  act  in  furtherance  of 
the  general  design,  is  evidence  against  the  other  conspirators.    It  is  for  the 
^urt  to  judge  whether  a  sufficient  connection  has  been  established  to  affect 
one  person  with  the  acta  of  others  (o). 
In  Btmu^B  Case  (j),  the  defendant  was  indicted  for  treason,  and  charged 

(0  i^.  V.  Cope^  8tr.  144.  (n)  R.  t.  Stane^  O.  B.  1796. 

U)  S.  V.  Ponvfif,  I  Bl.  B.  a09.  (o)  Easf  s  P.  C.  07. 

r  tlo^'  ^*  Roberts  and  others,  1  Camp.  (p)  6T.  R.  6S7.    Note,  in  this  case  Ld. 

?^'  Xenyon  said  that  be  should  have  doubted 

r  iM  '  ^'  ^^^^  and  others,  1  Starkie's  as  to  the  admissibUfty  of  snch  evidence,  if 

/^  it  bad  not  been  sanctioned  by  the  anthority 

J^)  R-  V.  PoOman  and  others,  9  Camp,  of  the  Judges  who  sat  at  the  Old  Bailey 

^^  on  the  late  trials  for  treason ;  bat  be  after- 
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with  conspiracy  with  Jackson  to  collect  and  communicate  intelligence  to  the 
French  government,  in  order  to  assist  the  King's  enemies,  &c. ;  after  evidence 
had  been  given  of  a  conspiracy  for  this  purpose,  a  letter  otJacJuon^M  cont^ninc 
treadouable  information,  which  had  been  transmitted  to  Lord  GrenTiUe  from 
abroad,  was  admitted  in  evidence  against  the  prisoner ;  and  the  case  of  The 
King  v.  Bowes  and  others  was  cited,  where  Buller,  J.,  upon  an  indictment 
against  the  defendants  for  a  conspiracy  to  carry  away  Ladxf  Strathmarey  had 
laid  down  the  same  doctrine  (g).  So  in  the  cases  of  murder  and  burglary, 
the  acts  of  one  are  frequently  received  against  another  engaged  in  the  same 
design. 

In  Watson^ s  Case  (r),  after  evidence  of  a  treasonable  conspiracy,  to  which 
the  prisoner,  who  was  upon  his  trial,  was  a  party,  it  was  held  that  papers 
found  in  the  lodgings  of  a  fellow-conspirator,  at  a  period  subsequent  to  the 
apprehension  of  the  prisoner,  might  be  read  in  evidence,  although  no  absolute 
proof  had  been  given  of  their  previous  existence,  strong  presumptiTe 
evidence  having  been  adduced  to  show  that  the  lodgings  had  not  been 
entered  by  any  one  in  the  interval  between  the  apprehension  of  the  prisoner 
and  the  finding  of  the  papers  (s).  The  papers  in  this  case  were  proved  to  be 
intimately  and  immediately  connected  with  the  objects  of  the  oonspiraey, 
as  detailed  in  evidence.  Upon  the  same  trial,  evidence  having  been  givea 
that  a  paper  containing  seditious  questions  and  answers  had  been  foond  in 
the  possession  of  a  fellow-K!onspirator,  but  had  not  been  published^  the  Court 
doubted  whether  the  paper  was  sufficiently  connected  by  evidence  ^th  the 
object  of  the  conspiracy  to  render  it  admissible,  and  it  was  not  read ;  bat 
they  held,  that  if  proof  were  to  be  given  that  the  instrument  was  to  be  used 
for  the  purposes  of  the  conspiracy,  it  would  clearly  be  admissible  (#). 

It  seems^  however,  on  the  other  hand,  that  a  mere  gratuitous  assertion 
inculpating  himself  and  others,  although  made  by  a  fellow-conspirator, 
would  not  be  evidence  against  any  one  but  himself.  As  against  hixnself  it 
would  be  evidence,  upon  the  general  ground  that  any  declaration  or  admis- 
sion connected  with  the  charge,  be  it  oral  or  written,  is  admissible  in 
evidence  against  the  party  who  makes  it  (u);  but,  as  against  another  person, 
it  is  no  more  than  the  mere  gratuitous  declaration  of  a  stranger  not  upon 
oath. 

Although  in  general,  upon  principles  already  adverted  to  {x\  the  act  or 
declaration  of  one  man  is  not  evidence  against  another  who  is  charged  as  a 
fellow-conspirator,  until  such  a  privity  and  community  of  design  has  been 
established  between  them  as  affords  a  reasonable  presumption  that  the  act 
or  declaration  of  one  is  the  act  or  declaration  of  the  other,  made  with  his 
sanction,  and  therefore  indicating  his  mind  and  intention ;  and  although  it 
follows,  from  these  principles,  that  such  a  connection  must  be  established 


wards  said  that,  on  consideration,  he 
thought  they  bad  done  right  in  admitting 
the  evidence. 

iq)  dOth  May,  1787.  The  cases  of  The 
King  v.  Hardy  and  Tookey  O.  B.  1794, 
were  also  cited.  See  also  Jl.  v.  Salter,  5 
Esp.  C.  125 ;  where,  on  an  indictment  for 
,  a  conspiracy  to  procure  the  discharge  of  a 
coachman,  after  proof  was  given  of  a  meet- 
ing and  conspiracy,  at  which  the  defend- 
ants were  present,  it  was  held  tliat  decia* 
Tations  made  by  others  wlio  had  been  so 
present  were  admissible. 


(r)  2  Starkie'B  C.  140. 

(t)  Bnt  it  would  be  otherwise,  if,  as  in 
Hardyfs  Case^  the  papers  were  fbond  in 
the  possession  of  persons  after  the  piisoo- 
er's  apprehension;  those  persons  miglit 
ha?e  obtained  possession  of  them  after  his 
apprehension.    2  Starkie's  C.  141. 

(0  Watson's  Case,  2  Staiide's  C.  141. 

(u)  See  tit  Admissions. 

(;r)  Supray  tit  Admissiom s ;  and  see 
below,  329. 
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before  the  acts  and  declarations  of  one  man  can  properly  be  used  as  evidence  Evidence 
to  show  the  designs  of  another,  yet,  in  some  peculiar  instances,  where  it  ^  P'^T® 
would  be  difficult  to  establish  the  defendant's  privity  without  first  proving  ^^^^  ^f  ^ 
the  existence  of  a  conspiracy,  a  deviation  has  been  made  from  this  rule,  conspimcy. 
and  evidence  of  the  acts  and  conduct  of  others  has  been  admitted  to  prove 
the  existence  of  a  conspiracy,  previous  to  the  proof  of  the  defendant's 
privity. 

In  Hardift  C€ue(y),  Buller,  J.,  said, ''  In  an  indictment  of  this  sort  there 
are  two  things  to  be  considered:  first,  whether  any  conspiracy  exists ;  next 
what  share  the  prisoner  took  in  that  conspiracy."  But  the  same  learned 
Judge  afterwards  added,  '^  Before  the  evidence  (that  is,  of  the  conspiracy  so 
proved  to  exist)  can  affect  the  prisoner  materially,  it  is  necessary  to  make 
out  another  point,  namely,  that  he  consented  to  the  extent  that  the  others 
did"  (z). 

The  rule  that  one  man  is  not  to  be  affected  by  the  acts  and  declarations 
of  a  stranger,  rests  on  the  principles  of  the  purest  justice ;  and  although  the 
Courts,  in  cases  of  conspiracy,  have,  out  of  convenience,  and  on  account  of 
the  difficulty  in  otherwise  proving  the  guilt  of  the  parties,  admitted  the  acts 
and  declarations  of  strangers  to  be  given  in  evidence  in  order  to  establish 
the  fact  of  a  conspiracy,  it  is  to  be  remembered  that  this  is  an  inversion  of 
the  usual  order,  for  the  sake  of  convenience ;  and  that  such  evidence  is,  in 
the  result,  material  so  far  only  as  the  assent  of  the  accused  to  what  has 
been  done  by  others  is  proved. 

The  case  admits  of  this  illustration : — Suppose  a  witness  to  overhear  a 
conspiracy  actually  entered  into  between  three  persons  whom  he  cannot 
identify ;  if  there  be  circa mstantial  evidence  to  prove  that  C  2).,  the  de- 
fendant, was  one  of  those  conspirators,  proof  of  the  fact  of  conspiracy  would 
first  be  admitted,  and  then  the  question  would  be,  upon  the  circumstantial 
evidence,  whether  C.  D.  was  one  of  the  parties  who  so  conspired. 

It  seems,  however,  that  mere  detached  declarations  and  confessions  of 
persons  not  defendants,  not  made  in  the  prosecution  of  the  object  of  the 
conspiracy,  are  not  evidence  even  to  prove  the  existence  of  a  conspiracy  (a), 
although  consultations  for  the  purpose  (b),  and  letters  written  in  prosecution 
of  the  design,  though  not  sent  (c),  are  admissible. 

Mr.  J.  Buller,  indeed,  in  ffardy*8.Case,  seems  to  have  considered  mere  MRrede« 
declarations  of  strangers  to  be  evidence  to  prove  the  existence  of  a  oonspi-  claratioiit. 
racy,  upon  the  ground  of  neeesnty*     There  appears,  however,  to  be  no 
authority  for  admitting  such  evidence  in  criminal  cases  upon  the  plea  of 
necessity,  which,  in  principle,  is  inadmissible. 

The  existence  of  a  conspiracy  is  a  facty  and  the  declaration  of  a  stranger 
is  but  hearsay,  unsanctioned  by  either  of  the  two  great  tests  of  truth.  The 
mere  assertion  of  a  stranger  that  a  conspiracy  eidsted  amongst  others,  to 
which  he  was  not  a  party,  would  clearly  be  inadmissible ;  and  although  the 
person  making  the  assertion  confessed  that  he  was  a  party  to  it,  this,  on 

{y)  Gamey's  edition,  vol.  i.  p.  960  to  coart  is  to  be  effected  for  his  share  of 

309.  it.** 

(z)  See  also  the  observations  of  Eyre,  (a^  Infra^  398. 

C.  J.,  in  the  course  of  the  same  trial ;  where  {h)  Lord  RuueVt  Case;  and  see  the  o1>- 

he  says,  **  In  the  case  of  a  conspiracy,  servations  of  Buller,  J.,  in  Hardy's  Case, 

general  evidence  of  the  thing  conspired  upon  that  ca^e. 

is  received,  and  then  the  party  before  the  (c)  Infra,  328. 
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principles  fully  establii^bed,  would  not  make  the  aasertioo  evidence  of  the 

fact  against  strangera(</)* 
These  poritiims  are  illnatrated  by  the  following  authorities: 
In  the  case  of  Lord  Siaffordie)  evidence  was  fiist  given  of  a  general  con- 
spiracy,  before  any  proof  of  the  particnlar  part  which  the  accused  took  in 
that  conspiracy.    And  a  similar  coarse  was  adopted  upon  the  trial  of  Lord 
Lovat(f). 
Acts  to  In  Lord  WUBamBune^s  Ca$e(£\  Lord  Howard  was  permitted  to  go  into 

proTe  a         evidence  of  a  conversation  between  himself  and  Lord  Shaftedmnfj  as  to  the 
^''"^'i^'*^!'  number  of  forces  which  he  had  in  readiness,  and  (as  observed  by  Mr.  J. 
Buller)  the  Chief  Justice  repeated  this  to  the  jury  as  evidence  of  a  coiisnft« 
but  not  as  affecting  Lord  RuueL 

In  Hardifo  Case^  upon  an  indictment  for  high  treason,  in  conspiring  the 
death  of  the  King,  it  was  proved  that  ThebeaU  (who  was  indicted  for  the 
same  offence,  but  was  not  upon  his  trial),  and  the  prisoner,  were  both  mem- 
bers of  the  Corresponding  Society.  Evidence  was  admitted  to  prove  that 
ThdwaU  brought  a  paper  with  him  to  a  printer,  and  desired  him  to  print 
it,  on  the  ground  that  both  being  members  of  the  society  (of  which  the 
prisoner  was  secretary),  and  the  paper  having  been  produced  by  one  of 
them,  it  was  evidence  to  prove  a  circumstance  in  the  conspiracy,  although 
whether  it  would  ultimately  be  so  brought  home  to  the  prisoner,  that  he 
should  be  responsible  for  the  guilt  of  publishing  it,  might  be  another 
question  (A). 

In  the  same  case  it  was  proposed  to  read  a  letter  written  by  TheboaU  to 
a  private  friend,  containing  several  of  the  addresses  of  the  society,  and 
three  of  the  Judges  (t)  were  of  opinion  that  the  evidence  was  inadmissible, 
since  the  letter  amounted  to  nothing  more  than  a  declaration,  or  mere 
recital  of  a  fact,  and  did  not  amount  to  any  transaction  done  in  the  course 
of  the  plot,  for  the  furtherance  of  the  plot ;  it  was  a  sort  of  confession  by 
7*.,  and  not  like  a  fact  done  by  him ;  as  in  carrying  papers  and  delivering 
them  to  a  printer,  which  would  be  a  part  of  the  transaction.  Two  of  the 
Judges  (k)  were  of  opinion  that  the  evidence  was  admissible,  on  the  ground 
that  everything  said,  and  d  fortiariy  everything  done  by  the  conspirators, 
was  evidence  to  show  what  the  design  was. 

In  the  same  case  it  was  proposed  to  read  a  letter  written  by  Martin  in 
London,  and  addressed,  but  not  sent,  to  Margarot  in  Edinburgh  (both 
being  members  of  the  (Corresponding  Society),  on  political  subjects  calcu- 
lated to  inflame  the  minds  of  the  people  in  the  North.  Eyre,  C.  J.,  was  of 
opinion  that  this  letter  was  not  admissible  in  evidence,  being  in  the  natura 
of  a  confession  only,  and  therefore  not  evidence  against  any  but  the  party 
confessing;  two  of  the  Judges (/)  agreed  that  a  bare  relation  of  facts  by  a 
conspirator  to  a  stranger  was  merely  an  admission  which  might  affect  hhn- 
self,  but  which  could  not  affect  a  conspirator,  since  it  was  not  an  act  done 
in  the  prosecution  of  that  conspiracy ;  but  that  in  the  present  instance  the 
writing  of  a  letter  by  one  conspirator,  having  a  relation  to  the  subject  of  the 
conspiracy,  was  admissible,  as  an  act  to  show  the  nature  and  tendency  of 

(<2)  Supra,  Ut  Admissions.    Injra,         (h)  Per  Eyre,  C.  B.,  to  which  the  other 
828.  Judges  assented. 

(e)  32  Car.  2, 3  Bt  Tr.  101.  „  <*?  ^^^  ^'  ^'*  Macdonald,  C.  B.,  and 

;  i%  ,**^     ^  ^  fl.  M.    «.«  Hotham,  B. 

(/)  19  Geo.  2, 9  8t  Tr.  616.  ^f,y  Buller  and  Grow,  Js. 

(g)  35  Car.  2, 3  St  Tr.  306.  (I)  Macdonald  and  Hotham,  Bs. 
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the  conspiracy  idleged,  and  which  therefore  mig^t  be  proved  aa  the  founda*  Acts  to 
tion  for  affecting  the  prisoner  with  a  share  of  the  conspiracy.  P>^^e  a 

Bnller,  J.,  was  of  opinion^  timt  eridence  of  conversations  and  declarations  ^°'P''*<7* 
by  parties  to  a  conspiracy,  were  in  generaly  and  of  necessity,  eridence  to 
prove  the  existence  of  the  combination ;  Gtoae,  J.,  was  of  the  same  opinion, 
but  added,  that  he  considered  the  writing  m  an  act  which  showed  the  extent 
of  the  plan. 

Upon  the  last  point  it  is  observable,  that  of  the  five  learned  judges  who 
gave  their  opinions,  three  of  them  considered  the  writing  of  the  letter  to  be 
an  act  done ;  and  that  three  of  them  declared  their  opinion,  that  a  mere 
declaration  or  confession,  unconnected  with  any  act,  would  not  have  been 
admisdble. 

In  the  case  of  Home  Tooke^  who  was  afterwaids  tried  upon  the  same 
indictment,  the  draught  of  a  letter  intended  to  have  been  sent  by  Hanfy,  in 
answer  to  a  letter,  as  secretary  to  the  Corresponding  Society,  and  found  in 
his  possession,  was  admitted  in  evidence  (in). 

Upon  the  same  trial,  a  letter,  purporting  to  have  been  written  by  the 
secretary  of  a  society  in  Sheffield,  and  addressed  to  the  prisoner,  the  secre- 
tary of  the  London  Corresponding  Society,  but  found  in  the  possession  of 
ThebedOy  another  member  of  the  society,  who  also  acted  as  agent  for  the 
society,  was  admitted  in  evidence  (n)  without  dissent. 

Upon  an  indictment' against  the  defendants,  who  were  jounle3rmen  shoe- 
makers, charging  them  with  a  conspiracy  to  raise  their  wages,  evidence  was 
admitted  of  a  plan  for  a  combination  of  journeymen  shoemakers,  formed 
and  printed  several  years  before ;  and  it  was  proved  by  a  witness,  who  was 
a  party  to  the  association,  that  he  and  others  acted  upon  the  rules  and 
regulations  so  proved  in  execution  of  the  cottspincy ;  and  this  evidence  was 
admitted  by  Lord  Renyon  as  introductory  to  the  proof  that  the  defendants  ^ 
were  members  of  the  society,  and  equally  concerned ;  but  he  stated,  that 
this  would  not  be  evidence  against  the  defendants  until  it  was  proved  that 
they  were  parties  to  the  conspiracy  (o). 

Where  one  of  several  charged  with  a  conspiracy  has  been  acquitted,  the 
record  of  acquittal  is  evidence  for  another  defendant  subsequently  tried  {p). 

It  seems  to  make  no  difference  as  to  the  admissibility  of  the  act  or  decla- 
ration of  a  fellow-conspirator  against  a  defendant,  whether  the  former  be 
indicted  or  not,  or  tried  or  not,  with  the  latter,  for  the  making  one  a  co- 
defendant  does  not  make  his  acts  or  declarations  evidence  against  another, 
any  more  than  they  were  before ;  the  principle  upon  which  they  are  admis- 
sible at  all  is,  that  the  act  or  declaration  of  one  is  that  of  both  united  in 
one  common  design,  a  principle  which  is  wholly  unaffected  by  the  consi- 
deration of  their  being  jointly  indicted. 

Neither  does  it  appear  to  be  material  what  the  nature  of  the  indictment 
is,  provided  the  offence  involve  a  conspiracy.  Thus,  upon  an  indictment  for 
murder,  if  it  appeared  that  others,  together  with  the  prisoner,  conspired  to 
perpetrate  the  crime,  the  act  of  one  done  in  pursuance  of  that  intention 
would  be  evidence  against  the  rest  (g). 

Where  part  of  a  correspondence  between  two  defendants,  indicted  for  a 

(m)  O.  B.  1794.  During  the  same  sittingB  the  indictment 

(n)  Hardy's  Trialy  by  Gumey,  vol.  i^  itself,  with  the  oiiicer'B  notes,  are  evidence, 

412, 413.  wlthont  the  record  fonnally  drawn  up.  lb. 

(o)  R.  T.  Hammond  and  Webb,  2  Esp.  (q)  See  6  T.  R.  628.     See  also   Lord 

C.  718.  Ellenborough's  observations,  11  East,  584, 

(p)  R»  T.  Home  Tooke,  0.  B.  1794.  ir^fra,  tit.  Trsspass. 
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conspiracy  to  defraud  the  prosecutor  in  the  sale  of  an  annuity,  had  been 
read  upon  the  trial  against  the  party  on  trial,  whose  defence  was  that  he 
had  been  deceived  by  the  other  party,  it  was  held  that  the  whole  of  the 
correspondence  previous  to  the  consummation  of  the  purchase  was  admis- 
sible, but  not  the  subsequent  part  (r). 

Evidence  is  admissible  of  a  conspiracy  either  before  or  after  the  day  laid 
in  the  indictment  ($), 

Upon  the  trial  of  an  indictment  for  a  conspiracy  to  marry  a  poor  couple 
in^rder  to  charge  a  parish,  it  must  be  proved  that  the  husband  is  unable  to 
maintain  himself  and  his  family ;  and  it  is  not  sufficient  to  show  that  he 
was  a  servant  employed  in  husbandry  (^).  An  averment  that  •/.  S,  is  now 
leg^y  settled  in  a  particular  parish,  is  supported  by  evidence  that  he  was 
settled  there  shortly  before  the  finding  of  the  indictment  (»).  It  has  been 
said,  that  it  is  necessary  to  show  that  the  marriage  was  against  the  will  of 
the  parties  (x). 

Buller,  J.,  held,  that  the  procuring  the  marriage  by  the  gift  of  money 
was  insufficient,  without  proof  that  some  threat  or  contrivance  was  used  for 
the  purpose  (y),  and  that  it  was  against  their  consent. 

In  the  case  of  Lord  Grey  and  others,  who  were  tried  upon  an  information 
which  charged  them  with  conspiring  and  intending  to  ruin  Latfy  Henrietta 
Berkeley,  a  virgin,  unmarried,  and  within  the  age  of  eighteen  years,  she 
being  under  the  custody,  Sac,  of  the  Earl  qf  Berkeley^  her  father,  and  with 
soliciting  her  to  desert  her  father,  and  commit  whoredom  and  adultery  with 
Lord  Grey  I  and  which  also  charged,  that  in  prosecution  of  such  conspiracy, 
they  took  away  the  Lady  Henrietta  at  night  from  her  father's  house  and 
custody,  and  against  his  will,  the  defendants  were  found  guilty,  although 
there  was  no  proof  that  any  force  was  used,  and  although  it  appeared,  on 
the  contrary,  that  Lady  HenriettOy  who  was  examined  as  a  witness,  con- 
curred in  the  measures  which  were  taken  for  her  removal  (z). 

The  wife  of  one  defendant,  in  a  case  of  conspiracy,  is  not  a  competent 
witness  for  another  defendant,  since  an  acquittal  of  the  other  defendants 
would  occasion  the  acquittal  of  her  husband  (a). 

The  indictment  alleged  that  il.,  B.,  C.  and  2>.,  conspired  together  to 
obtain  to  the  use  of  them,  the  said  il.,  B^  C  and  2>.,  and  certain  other 
persons  to  the  jurors  unknown,  a  sum  of  money  for  procuring  an  appoint- 
ment under  Government,  the  evidence  negatived  2>/s  knowledge  that  C 
was  to  have  any  part  of  it ;  the  money  having  been  lodged  in  his  hands,  to 
be  paid  over  to  ^. ;  it  was  held,  that  the  averment  as  to  the  application 
of  money  was  material,  and  that  as  to  2>.,  the  conspiracy  was  not  proved 
as  laid  (ft). 

Where  the  indictment  charged  a  conspiracy  to  prevent  masters  from 
taking  into  their  employment  any  apprentices,  and  the  eyidence  was,  that 


(r)  B,  V.  Whitehead,  1  D.  &  R.  61. 

(#)  R.  V.  Chamock  ^  Keys,  4  St  Tr. 
570. 

(t)  1  Esp.  C.  304;  and  per  Ashnrst,  J., 
indictments  which  have  been  sustained  for 
ii\)ttries  of  this  nature  have  been  for  pro- 
cnring  a  marriage  where  the  man  was  a 
pauper,  and  actually  chargeable. 

(tf)  R.  V.  Tanner^  al,  1  Esp.  C.  904. 

\x)  4  Burr.  2106.  In  R,  v.  Edwards 
(8  Mod.  320),  this  offence  seems  to  have 
been  considered  as  indictable  on  the  ground 
of  conspiracy  only ;  but  in  R»  v.  Tarrant, 


(Burr.  2106),  an  information  was  granted 
against  a  single  orerseer. 

{y)  R.  T.  Fowler  and  others,  East* s 
P.  C.  461.  See  Cbiv.  Plbad.  2d.  edit. 
685,  a 

(z)  R.  T.  Lord  Grey  ^  others^  East's 
P.C.  460;  3  St  Tr.  519. 

(a)  R,  V.  Locker  and  others,  eor.  Lord 
Ellenborough,  5  Esp.  C.  107 ;  2  Stia.  1004. 
As  to  the  competency  of  a  person  convicted 
of  a  conspiracy,  see  tit.  Infamous  Wit- 
ness. 

{h)  R,  V.  Pollman,  2  Camp.  231. 
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the  defendants  attempted  to  prevent  the  masters  from  taking  any  appren- 
tices in  addition  to  those  which  they  then  had,  it  was  held  that  the  indict- 
ment was  sufficiently  supported  by  the  evidence,  since  the  effect  was  to 
prevent  the  masters  from  taking  any  apprentice  into  their  service,  as  alleged 
in  the  indictment  (c). 

Where  on  an  indictment  for  a  conspiracy  against  A,j  B,  and  C,  C»  called 
a  witness,  and  examined  him  as  to  a  conversation  between  himself  (C)  and 
A.y  it  was  held  that  the  counsel  for  the  prosecution  were  at  liberty  to 
examine  as  to  other  conversations  between  A,  and  C,  although  they  tended 
chiefly  to  criminate  A,,  who  had  called  no  witnesses  (d), 

CONSTABLE. 

Thb  regular  proof  that  A.  B,  is  a  constable,  is  by  the  production  and 
proof  of  his  appointment,  and  swearing  at  the  court-leet  (e%  or  by  justices 
of  the  peace  (/),  on  default  of  an  appointment  by  the  leet  (g).  It  has, 
however,  been  seen,  that  even  on  a  trial  for  murder,  evidence  that  a  party 
has  acted  as  a  constable  is  evidence  to  prove  that  he  is  one  (A). 

Where  a  constable  acts  under  a  warrant  from  a  magistrate,  it  seems  that 
he  ought  to  keep  the  warrant  for  his  own  justification  (t).  For  the  proofs 
Ib  actions  against  constables,  see  tit  Justioss. 

CONVICTION. 

For  the  proof  of  a  conviction,  see  Vol.  I.  and  Index  tit.  Conviotion. 

For  the  effect  of  a  conviction  in  proof,  as  a  judgment,  see  Vol.  I.  Index 
tit.  CoivvicTiON ;  and  see  also  below  tit.  Justices. 

A  conviction  is  no  evidence  in  a  collateral  proceeding  for  the  party  on 
^hose  evidence  it  has  been  obtained,  although  his  name  does  not  appear  on 
the  face  of  it  (A) ;  nor  is  it  evidence  to  contradict  the  witnesses  in  a  collateral 
proceeding,  by  showing  that  they  had  before  given  a  different  account  before 
the  conunitting  magistrate  (Q. 

Upon  summary  proceedings  before  magistrates,  they  are  placed  in  the 
situation  of  a  jury,  and  the  degree  of  credit  to  be  attached  to  the  evidence 
is  for  their  consideration  and  judgment.  Since,  however,  the  proceedings 
before  them  are  usually  of  a  criminal  and  penal  nature,  and  as  they  are 
substituted  for  a  jury  of  twelve  men,  who  must,  in  order  to  convict,  have  all 
been  satisfied  by  the  evidence  of  the  criminality  of  the  defendant,  the 
evidence  ought  to  be  fully  satisfactory,  and  convincing  to  the  mind  and  con- 
science of  the  magistrate,  before  he  pronounces  the  party  to  have  been  guilty. 
If  any  reasonable  doubt  exist  in  his  mind,  the  party  charged  is  entitled  to 
the  benefit  of  that  doubt    Such  cases,  it  is  to  be  recollected,  differ  very 


(c)  R.  V.  Fergtuon  and  Edge,  2  Star- 
kie'B  C.  469.  See  farther,  Yariancb; 
and  1  £sp.  C.  304. 

,  (d)  R.  V.  KroeH  jr  vihergy  3  Starkie's 
C.  343.  Qtu  whether  in  such  case  the 
counsel  for  A,  would  be  entitled  to  address 
the  jury  in  answer  to  such  fresh  evidence  ? 

(e)  The  wardmote-hook,  containing  the 
•entry  of  the  election,  should  be  produced. 
Underhiil  v.  Watit,  3  Esp.  C.  56. 
•  (/)  See  the  stat  13  &  14  Oh.  2,  e.  12, 
8.  15;  2Haw.  B.2,c.  10, s.  37;  Str.  1149; 
1  Bac.  Ab.  439;  6  &  6  W.  4,  c.  49. 


(g)  Haw.  B.  2,  e.  10,  s.  49. 

(A)  SuprUf  tit  Character.  R,  v. 
OordoHj  Leach,  581 .  Berryman  v.  Wise, 
4  T.  R.  336;  and  supra,  tit.  Agbnt,  JR. 
V.  Verelit,  3  Camp.  432.  R,  v.  Gardner, 
2  Camp.  513.  LUter  v.  Priestly,  Wight- 
wick,  67. 

(i)  See  Bum's  J.,  tit  Constable,  sec.  6. 
24  Geo.  2,  e.  44,  s.  6. 

(k)  Smith  V.  Rummeni,  1  Camp.  9. 
Burdon  v.  Brcwningy  1  Taunt  520. 

(I)  R  v.Hawe,  1  Camp.  C.  461. 
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materially  indeed  from  those  wliere  mere  civil  rights  are  concerned,  and 
where  the  mere  preponderance  of  evidence  may  be  sufficient  to  decide  the 
question  (m). 

In  point  of  law,  the  evidence  will  support  a  conviction  by  a  magistrate, 
if  there  was  such  evidence  before  him  as  would  have  been  sufficient  to  have 
been  left  to  a  jury.  If  such  evidence  appear  on  the  feuce  of  a  conviction  re- 
moved into  the  Court  of  King's  Bench,  the  Court  will  not  disturb  the 
magistrate's  decision,  or  examine  to  see  whether  the  conclusion  drawn  by 
him  be,  or  be  not,  the  inevitable  conclusion  to  be  drawn  from  the  evidence  (n). 
So  if  the  magistrate  acquit,  where  there  seems  to  be  primdjacie  evidence  to 
convict,  his  judgment  cannot  be  questioned ;  for  no  other  court  can  judge 
of  the  credit  due  to  witnesses  which  are  not  examined  there  (o). 

Though  the  commitment  be  under  a  defective  warrant,  the  Court,  if  there 
was  a  precedent  conviction,  will,  on  a  motion  for  a  certiorari,  presume  a 
conviction  sufficient  to  support  the  warrant  (p). 

Although  a  conviction  may  be  formally  drawn  after  the  time  of  conviction, 
a  different  information  cannot  be  substituted  (q). 


\ 


Proof  of 
title. 


Title  of 
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COPYHOLD. 

A  OOPYHOLD  tenant  proves  his  title  by  evidence  of  his  own  admittance, 
upon  the  surrender  of  a  former  tenant,  by  the  production  of  the  court-rolls, 
or  by  examined  copies  of  them  (r).  These  are  the  public  rolls  by  which  the 
inheritance  of  every  tenant  is  preserved,  and  are  the  proceedings  of  the 
Manor-Court,  which  was  formerly  a  court  of  justice  («).  And  they  are  evi- 
dence even  for  one  who  claims  under  the  lord  (/) ;  but  they  are  not  conclusive 
to  the  exclusion  of  evidence  or  mistake  (u).  And  it  is  not  necessary  to 
produce  a  copy  of  the  entries  of  the  surrender  and  admittance  stamped  ac- 
cording to  the  Stat.  48  Geo.  8,  c.  149  (or). 

The  legal  title  is  completed  by  the  admittance  of  the  tenant ;  till  the 
admittance,  the  legal  title  remains  in  the  surrenderor,  who  is  a  trustee  for 
the  surrenderee  (y).  But  after  admittance,  the  title  of  the  tenant  has  rela- 
tion to  the  time  of  the  surrender,  as  against  all  but  the  lord,  and  consequently 
after  admittance  the  tenant  may  recover  in  ejectment  on  a  demise  laid  on  a 
day  subsequent  to  the  surrender,  but  before  the  admittance  (z).  A  copy  of 
the  copyholder's  admittance  of  thirty  years  standing  is  evidence,  although 
not  signed  by  the  steward  (a). 


(m)  Vide  tupra,  Vol.  I. 

(n)  B.  V.  Datfit,  6  T.  R.  178.  Paley  on 
Convictions,  37 ;  i2.  v.  Heatan,  6  T.  H. 
876 ;  where,  ^n  a  eonvietioa  for  haying  in 
his  postession  a  private  and  concealed  still 
for  the  purpose  of  distillation,  the  evidence 
was  that  the  still  was  found  in  the  garden 
of  the  defendant's  honse,  and  that  tiie  house 
was  in  the  county,  bat  there  was  no  evi- 
dence that  the  garden  was  in  the  comity, 
tiie  conviction  was  held  to  be  bad.  B,  v. 
Chandler,  14  East,  267. 

(o)  B.  V.  Beaton,  6  T.  B.  376.  Paley 
on  Convictions,  38.  For  the  evidence  la 
particular  oases,  see  their  respective  titles, 
Oamb,  &c. 

(p)  B.  V.  Taylor,  7  D.  &  B.  683.    See 

tit.  Justices. 


(q)  K.  B.  Mich.  T.  1827. 

(r)  B.  N.  p.  247. 

(i)Ib. 

{t)  Boe  V.  HeUier,  3  T.  B.  162. 

(«)  25  Coke's  Copyholder,  sec  40.  Ld. 
Bay.  735.  Burgest  v.  Fosterf  1  Leon. 
189.  Doe  d.  Prieetljf  v.  Callowaif,  6 
B.  Sc  C.  484. 

(i)  Ihe  ex  dm.  BenningUm  v.  HaU, 
16  East,  208. 

(y)  5  T.  B.  132. 

(z)  HoUlfatt  V.  Clapham,  1  T.  B.  600. 

(a)  Bean  qf  Ely  v.  Stewart,  2  Atk. 
44.  As  to  presumptive  evidence  of  a  sur- 
render, see  Wileon  v.  AUen,  1  J.  ft  W. 
680. 
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Where  the  tenant  brings  ejectment,  it  is  necessary  to  give  some^ndence 
to  establish  his  identity  with  the  party  admitted  (6). 

Where  a  surrender  has  been  made  to  the  use  of  one  for  life,  with  remain- 
der  over  to  another,  it  is  sufficient  for  the  latter  to  proTC  the  surrender,  the 
admittance  of  the  tenant  for  life,  and  his  death ;  for  the  several  interests 
constitute  but  one  entire  estate,  and  the  admittance  of  the  tenant  for  life 
enures  to  the  benefit  of  the  remainder-man  (c).  So  if  a  copyholder  devise 
to  one  for  life,  remainder  over  in  fee. 

Formerly,  the  practice  was  for  the  owner  to  surrender  to  the  use  of  his  Title  of 
will,  and  upon  this  surrender  the  will  operated  as  a  declaration  of  the  use,  Jf*^  ^^ 
and  not  as  a  devise  of  the  land.  Hence,  a  devise  of  copyhold  lands  or  of 
customary  lands  which  passed  by  surrender  or  admittance,  did  not  require 
any  attestation  under  the  Statute  of  Frauds,  nor  any  signature,  unless  the 
signature  were  rendered  necessary  by  the  terms  of  the  surrender  to  the  use. 
of  the  will(cO.  But  by  the  stat.  55  Geo.  8,  c.  192,  it  is  enacted,  that  the  Surrender, 
disposal  of  copyhold  estates  by  will  shall  be  effectual,  without  a  previous  sui^ 
render  to  the  use  of  the  will  (e).  The  will  must  be  produced  and  proved.  And 
now  by  the  late  statute  7  W.  4,  and  1  V.  c.  20,  a  will  of  copyhold,  properly 
executed,  is  good,  although  the  testator  may  not  have  surrendered  to  the 
use  of  his  will,  and  though  being  entitled  as  heir,  devisee,  or  otherwise,  to 
be  admitted,  he  may  not  have  been  admitted,  and  though  there  may  be  no 
castom,  or  only  a  limited  custom,  to  devise  or  surrender  to  the  use  of  the  will. 
Although  copyhold  roUs  mention  a  surrender  to  the  use  of  the  tenant's  last 
will(/),  and  the  admittance  of  A.  as  devisee  under  the  will,  it  is  no  evidence 
of  the  title  of  A.  without  producing  the  will,  because  the  land  does  not  pass 
by  surrender  without  the  will,  which  nrast  be  shown  as  the  best  evidence  of 
A:s  title  {g). 

Instructions  for  a  will  of  copyhold  lands,  or  of  a  customary  estate  passing 
by  surrender  and  admittance,  taken  in  writing  by  another  in  the  presence 
and  from  the  oral  dictation  of  the  party,  although  without  the  jsignature  of 
the  party,  or  any  attestation,  constitute  a  sufficient  devise  of  the  copyhold 
estate,  and  a  good  will  under  the  statute  of  wills  (A).  So  also,  short  notes 
of  a  will  taken  by  a  lawyer  from  the  testator's  mouth,  have  been  held  to  be 
a  good  will  in  writing,  although  the  testator  died  before  they  could  be  re- 
duced to  form  {%),    So  is  a  draft  of  a  will,  the  signing  and  publication  of 


(6)  Doe  d.  Hauon  v.  Smith,  I  Camp. 
107. 

(e)  5  Mod.  306 ;  Cro.  Jae.  31 ;  1  Baand. 
151 ;  Com.  Dig.  Copyhold,  [C]  11. 

(d)  Tuffnell  Y.Pagtf ^Atk.Z7,  Carey 
V.  A$heWf  2  Bro.  Oh.  Rep.  58.  Wagstqff 
V.  Wagstaff,  2  P.  Wids.  258.  Doe  d. 
Cooke  V.  Danvert,  7  East,  299.  322. 

(e)  Copyholds  do  sot,  under  the  58  Qeo.  9| 
c  192,  pass  under  the  will  of  a  devisor  who 
died  before  admittance ;  the  statute  applies 
only  to  cases  where  a  surrender  alone  would 
have  made  (food  the  will.  King  v.  Turner, 
2  Sim.  547.  Where  a  testator,  possessed 
of  freeholds  and  copyholds,  after  a  specific 
devise  of  part  of  his  copyhold  to  R.,  devised 
all  his  real  estates  to  the  lessor  of  the 
plaintiff,  held  that  as  since  the  55  Oeo.  8, 
e.  192,  where  a  surrender  alone  is  neces- 
sary to  the  validity  of  the  devise,  validity 


to  that  extent  is  supplied  by  the  Act,  the 
copyhold  passed  under  thereslduary  clause, 
independently  of  any  question  of  inten- 
tion. Doe  d.  Clarke  v.  Ludlam,  7  Bing. 
275,  and  5  M.  &  P.  46. 

(/)  It  is  said  that,  previoas  to  the  late 
statute,  the  will  need  not  have  been  in 
writing.    1  Watk.  Cop.  130. 

{p)  Jenkins  v.  Barkery  per  Traey, 
1705.  Bae.  Ab.  Bv.  F.  632.  The  probate 
is  no  evidence  of  the  devise  of  a  copyhold. 
JertfoUe  v.  The  Duke  of  Northumber- 
land, 1,  J.  A:  W.  590. 

(A)  7>oev.J>anr^s,7  £ast,299.  There 
had  been  in  that  case  (which  was  before 
the  Stat.  55  Oeo.  3,  e.  192)  a  surrender  to 
the  use  of  the  wOl,  and  a  probate  had 
been  granted  in  the  Ecclesiastical  Ck>urt. 

(i)  1  Anderson,  34.  See  also  3  Leon. 
79;  2Keb;128. 
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which  have  been  preyented  by  the  testator's  death  (A).  Bat  now  by  the 
late  St.  7  W.  4, 1  Vict,  c  20,  s.  1,  wills  of  copyhold  and  customary  lands  must 
be  executed  with  the  formalities  which  are  requisite  for  the  devising  of 
freehold  lands. 

After  proof  of  the  will,  the  claimant  must  prove  the  admittance  of  the 
testator,  as  also  his  own  admittance ;  for  till  admittance,  although  after  the 
surrender,  the  legal  estate  remains  in  the  surrenderor,  and  descends  to  his 
heir  (/)•  Some  evidence  of  identity  is  requisite  (m).  The  surrender  by  the 
testator  to  the  use  of  his  will  is  not  evidence  of  seisin  (n). 

Surrenders  and  admittances  are  proved  either  by  the  original  entries  on 
the  court-rolls,  or  by  copies  (o).  Or,  where  there  is  no  entry  on  the  loll^ 
by  collateral  evidence.  Thus  a  surrender  duly  presented  by  the  homage, 
but  of  which  there  is  no  entry  on  the  roll,  may  be  proved  by  extrinsic  evi- 
dence {p).  The  surrender  and  admittance  constitute  but  one  entire  con- 
veyance, and  the  admittance  has  relation  back  to  the  time  of  the  surrender, 
so  as  to  vest  the  title  in  the  surrenderee  from  that  time  (9).  But  now  by  the 
statute  7  Will.  4,  &  1  Vict  c.26,  above  cited,  a  will  of  copyhold  properly  exe- 
cuted is  good,  although  the  devisor,  being  entitled,  as  heir,  devisee,  or  other- 
wise, to  be  admitted,  may  not  have  been  admitted,  and  although  there  be  no 
custom,  or  merely  a  limited  custom,  to  devise  or  surrender  to  the  use  of  the 
wilL  One  who  claims  as  grantee  by  the  lord  is  tenant  before  admittance  (r). 

Custom  is  the  very  essence  of  copyhold  tenures,  and  frequently  regulates 
the  course  of  descent;  but  where  custom  is  silent,  the  descent  is  according 


(A)  Wofftiaffy*  Woffttqffi  S  P.  Wms. 
869.  Carey  v.  Askew,  8  Bro.  C.  C.  68, 
cited  1^  Lord  Ellenborongh,  in  Doe  v. 
Vanvers,  7  East,  324. 

(/)  JRoe  V.  Wroot,  6  East,  137.  Boe  v. 
Hicks,  8  WilB.  15;  Cro.  Elii.  148;  1  T.  R. 
600;  Com.  Dig.  Copyhold,  D.  2.  Wilson 
V.  Weddell,  Yelv.  144.  The  admittance 
of  tenant  for  life  heing  the  admittance  of 
him  in  remainder,  a  devisee  in  remainder, 
after  proof  of  the  admission  of  the  tenant 
for  life,  need  not  prove  his  own  admittance. 
See  Aunedme  v.  Auneelme,  Cro.  J.  31. 
An  heir  might  before  admittance  devise 
copyholds  descending  to  liim.  King  v. 
Turner,  1  M.  &  R.  466.  Although  an  un- 
admitted devisee  or  sarrenderee  (previoosly 
to  tlie  late  stat.)  wonid  not.  See  Doe  v. 
Lawes,  7  Ad.  &  EU.  811.  Upon  a  devise  of 
copyhold  for  life,  remainder  to  the  devi- 
sor's heir  at  law,  who  died  intestate,  and 
without  ever  having  entered  or  in  any  way 
dealt  with  the  reversion;  held,  that  the 
right  heir  of  the  devisor  was  entitled  to 
maintain  ejectment  without  admittance. 
Doe  y.  Crisp,  I  P.&D.37.  Where,  upon  a 
devise  of  copyhold  lor  liftL  and  a  full  fine 
paid  upon  the  admission  of  the  tenant  for 
fiie,  the  heir  of  the  devisor  had  surrendered 
his  reversiou ;  hdd,  that  the  lord  mi^^t  re- 
Aise  admittance  to  the  surrenderee,  unless 
on  payment  of  the  fines  payable  in  respect 
of  Uie  descent  on  the  heir.  M.  v.  Dulling^ 
ham,  Lady  of  the  Manor  of,  1  P.&  D.  172. 
The  words  "  lands  of  any  tenure  "  in  S  Sc 
4  Will.  4,  c.  74,  s.  77,  extend  to  copyholds. 
Shirly,  ex  parte,  7  Dowl.  268. 


(m)  Doe  V.  SmUh,  I  Camp.  197. 
(n)  Per  Taunton,  J.,  Win.  Sum.  Assises, 
1831.  Roscoe  on  Bv.  466. 

(o)  These  must  be  duly  stamped.  Doe 
d.  Beimin^<mv.J7(al7, 16East,a08.  The 
lord  may  admit  to  a  copyhold  out  of  the 
manor  even  at  a  void  court.  The  steward 
cannot  without  special  authority.  But  an 
admittance  by  the  latter  at  a  void  eourt, 
the  proeeedings  being  entered  on  the  rolls, 
was  held  to  be  sufficient,  as  at  tlie  next 
court  the  tenants  would  have  information 
ofthe&et.  I>oe  V.  WMtaAer,  6  B.  &  Ad. 
409. 

(p)  As  by  the  draft  of  the  surrender 
from  the  muniments  of  the  court,  and  the 
testimony  of  the  foreaum  of  the  homage 
Jury,  who  made  the  presentment.  Doe  d. 
Priestly  v.  Calloway,  6  B.  &  C.  484.  An 
entry  on  the  roll  is  not  conclusive,  and  a 
new  title  may  be  shown  by  averment  or 
by  evidence.  Burgess  v.  Foster,  1  Leon. 
889.  Brend  v.  Brend,  Cas.  T.  Finch,  254 ; 
Coke's  Copyholder,  s.  40.  Lord  Holt  at 
Nisi  Prins  held  that  the  rough  draft  of  the 
steward  was  good  evidence  of  admittance. 
Ld.  Bay.  786. 

(q)  Doe  d.  Benningtony, Hall,  16  East, 
208.  Holdfast  d.  WUliams  v.  Clapham, 
1  T.  R.  600.  Vaughan  v.  Atkins,  5  Burr. 
2764.  Roe  v.  Hiekes,  2  Wils.  16.  In  tlie 
case  of  bargainor  and  bai^gainee,  the  estate 
is  in  the  bargainee  before  enrolment.  Com. 
Dig.  Bargain  and  Sale,  B.  0. 

(r)  Doe  V.  Whitaker,  6  B.  &  Ad.  400. 
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to  the  coune  of  the  oommon  law(«),  and  therefoiey  upon  the  death  of  the 

tenant,  if  no  custom  intervene,  the  legal  estate  descends  to  the  heir^t-  Heir  at  law 

law  (if),  who  hy  the  general  law  of  copyhold  may  maintain  an  ejectment 

before  admittance  (u).    His  title  is  proved  by  evidence  of  the  admission  of 

the  ancestor,  his  death,  and  the  flEwst  of  heirship  (x). 

If  the  party  claim  as  customary  heir  he  must  show  his  title  by  proof  of  Cattomary 
the  custom  (y).  He  must  prove  that  the  usage  has  existed  time  out  of  ^^' 
iniDd(;r);  and  such  usages  are  construed  strictly  (a).  The  most  usual  evi- 
dence to  prove  the  custom  are  the  court-rolls  of  the  manor.  Entries  by  the 
homage  on  these  rolls  are  evidence,  as  between  tenants  of  the  manor,  to 
prove  the  mode  of  descent,  although  no  instances  can  be  proved  in  which 
persons  have  taken  according  to  that  course  (b).  So  the  customary  of  a 
manor  handed  down  vrith  the  court-rolls  from  steward  to  steward,  is  evi- 
dence of  the  course  of  descent  within  the  manor,  although  not  signed  by 
any  one  (c). 

Entries  on  the  rolls  of  a  manor-court  of  the  admissions  of  tenants  in  Title  of 
remainder,  after  the  estate  of  the  last  tenant's  widow,  who  held  during  her  tenant  by 
doMtemdmty,  are  evidence  of  a  custom  for  a  widow  to  hold  on  that  condi-  ^•*<"">*^- 
tion,  80  that  ejectment  may  be  maintained  against  her,  as  for  a  forfeiture 
on  proof  of  incontinence,  although  no  instances  are  in  fact  stated  on  the 
rolls,  or  proved,  that  such  a  forfeiture  had  ever  been  enforced  {d).    Three 
instances  on  the  rolls,  of  husbands  having  been  admitted  as  tenants  by  the 
curtesy,  according  to  the  custom,  whose  wives  had  been  admitted  during 
their  lives,  were  held  to  be  evidence  to  prove  the  custom,  so  as  to  entitle 
the  husband  of  a  deceased  wife,  who  was  heir-at-law,  but  who  died  before 
admittance  (having  first  borne  a  child  to  her  husband  which  died  an  infant)| 
tohold  for  his  life  (c). 

A  single  instance  of  a  surrender  in  fee  by  a  tenant  in  special  tail  of  a 
copyhold,  has  been  held  to  be  evidence  of  a  custom  within  the  manor,  to 
bar  entails  by  surrender,  although  the  surrenderor  had  not  been  dead  twenty 


(i)  Doe  T.  Mawn^  3  Wils.  63.  J>mm 
T.  ^<^,  1  T.  R.  466. 

(0  Demn  v.  Spray,  1  T.  B.  466.  The 
sneeeediog  lord  of  a  manor  is  entitled  to 
avail  himself  of  a  cnstom  to  seize  copy 
bold  land  qwmMque^  which  accrued  to  the 
preceding  lord  in  default  of  the  heir  com- 
ing in  to  be  admitted,  and  that  although 
he  be  only  devisee  and  not  heir  to  the  late 
lord ;  to  entitle  him  however  to  enter  and 
teiie,  the  law  requires  that,  on  the  death 
of  the  tenant,  there  shall  be  three  procla- 
laations  for  the  heir  to  come  in  and  be 
admitted,  and  that  such  should  be  made  at 
tkree  consecutive  courts ;  and  there  Is  no 
dbtioction  between  proclamations  in  cases 
of  Mdznre  for  a  forfeiture,  and  for  seizure 
of  a  copyhold  quoutque.  Doe  v.  True- 
won,  1  B.  &  Ad.  726. 

(«)  8eeI>oeT.Brt^«wen,10Eaflt,683. 
£oe  7.  HeUier,  6  T.  B.  169.  Roe  v. 
wJm,  2  Wils.  13.  So  in  ejectment  by 
the  grantee  of  the  reversion  of  a  copyhold 
from  the  lord.  Doe  v.  Loveless,  2  B.  & 
A.  453. 

(*)  See  Tit    EjBCTNnKT  by  Hbib*- 

Pbdigrbb. 


(y)  Co.  Copyhold,  48 ;  3  Wils.  63.  A 
custom  to  present  a  surrender  at  an  in- 
definite period  is  void ;  semble,  per  Lord 
Tenterden.    K.  B.  Easter  T.  1837. 

(z)  4  Leon.  242. 

(a)  1  BolLAb.  624,  pi.  1 ;  2  T.  R.  466. 

(b)  Roe  V.  Parkery  5  T.  R.  26. 

(c)  Denn  v.  Spray,  1  T.  R.  466;  6  T. 
R.26;  12Vin.Ab.2I5. 

(d)  Doe  d.  Askew  t.  Askew,  10  East, 
520. 

(e)  JDoe  V.  Brighiwen,  10  East,  683. 
For  the  title  of  the  wife  as  heir  was  com- 
plete without  admittance,  and  that  of  the 
.husband  was  also  complete  by  operation  of 
law ;  and  the  possession  of  the  (opyhold 
by  the  husband  after  the  death  of  the  wife, 
was  referred  to  that  title,  and  not  to  an 
adverse  title,  although  he  had  been  ad- 
mitted after  the  death  of  the  wife  to  hold 
to  him,  pursuant  to  a  settlement,  by  which 
the  estate  of  the  wife  was  limited  to  the 
survivor  in  fee,  so  as  to  let  in  the  title  of 
the  heir-atr-law  of  the  wife  in  ejectment 
brought  within  twenty  years  after  the  hus- 
band's death. 
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yearsy  and  althoogli  one  instance  was  proved  of  a  recoTery  gofferad  by  a 
tenant  in  tail  to  bar  the  entail  (/). 

A  paper  signed  by  many  deceased  copyholders  of  a  manor,  stating  wbat 
was  the  general  right  of  common  in  each  copyholder,  and  ag^reeing  to  restrict 
ity  is  evidence  against  other  copyholders  who  do  not  claim  under  those 
who  signed  it  (g\  for  it  is  at  least  evidence  of  the  reputation  which  existed 
at  the  time  within  the  manor.  The  custom  of  one  manor  is  evidrace  to 
prove  the  custom  in  another,  where  both  are  subject  to  one  common  law  of 
tenure  (A). 

Evidence  of  reputation  is  odmiaHble  to  prove  the  existence  of  a  manor ;  a 
great  number  of  manors  rest  upon  no  other  evidence  (t) ;  but  it  is  in  itself 
very  weak  evidence  to  establish  any  right,  without  proof  of  an  enjoyment 
consistent  with  it  (A). 

The  general  presumption  is,  that  the  waste  laud  which  adjoins  to  a  road 
belongs  to  the  owner  of  the  adjoining  freehold,  and  not  to  the  lord  of  the 
manor ;  this  of  course  is  liable  to  be  rebutted  by  evidence  of  acts  of  dominion 
and  ownership  (Q  by  the  lord. 

Where  the  question  was,  whether  certain  common  land  was  the  soil  and 
freehold  of  the  plaintiff,  who  had  a  right  of  common  there,  or  of  the 
defendant,  who  was  the  lord  of  the  manor,  it  was  held  that  counterparts  of 
leases,  by  which  the  lord  granted  minerals  to  other  persons  in  other  parts 
of  the  uninclosed  waste,  were  not  admissible  in  evidence,  without  prepara- 
tory evidence  by  the  defendant  that  the  Jocu$  in  quo  was  part  of  the  entire 
waste,  to  parts  of  which  those  leases  were  applicable  (m).  And  it  was  also 
held,  that  if  the  leases  had  been  admissible  in  evidence,  they  would  merely 
have  shown  the  lord's  title  to  the  minerals,  and  not  to  the  surface  (n). 

It  has  already  been  seen,  that  licences  on  the  court-rolls  granted  by  the 
lords  of  the  manor  to  fish  in  a  particular  fishery,  are  evidence  for  one  who 
claims  under  the  lord,  evidence  having  been  given  of  the  payment  of  the 
reserved  rents,  and  of  acts  of  enjoyment  by  the  lords  of  the  manor  in  modem 
times  (o). 

Where  the  tenant  holds  according  to  the  custom  of  husbandry  of  the 
manor,  evidence  that  the  lord  has  leased,  for  more  than  a  century  past,  the 
coal  and  limestone  in  different  parts  of  the  manor,  and  has  received  rent 
for  it,  is  evidence  to  explain  the  nature  of  the  tenure,  and  to  show  that  the 
freehold  is  in  the  lord,  and  not  in  the  tenant  (p). 

Ancient  admissions  of  the  copyholder  to  tresacra$pr^Hf  maybe  explained 


(/)  Roe  d.  Bennett  v.  J^ery,  2  M«  & 
8.  99. 

(g)  Chapman  v.  Cowhm^  13  East,  8. 

(A)  6  T.  R.  26,  per  Lord  Kenyoa.  See 
tit  Custom;  and  Clarktony,  Woodhouee, 
6  T.  R.  412. 

(i)  PerAbbott,L.CJ.,i9eM20V.PrfeAeM, 
2  Starkie's  C.  406. 

(A)  Tide  Vol  I.  Index,  tit.  Rbputa- 

TION. 

(0  SteeU  ▼.  Priekettf  2  Starkie's  C. 
463.  Abbott,  L.  C.  J.,  obserFsd,  *'  In  some 
of  the  more  ancient  books  of  law  a  differ- 
ence of  opinion  appears  to  have  existed 
as  to  the  right  to  the  waste  lands  aiQoiaing 
to  public  highways;  but  as  fiff  as  my  own 
experience  goes,  (and  I  have  heard  the 


opinioDs  of  many  learned  Judges  on  the 
sulgect,)  it  has  unifonnly  been  laid  down, 
that  land  nnder  such  circumstances  is  pre- 
sumed, in  the  first  instance,  to  belong  to 
the  owner  of  the  aiyoining  freehold,  and 
not  to  the  lord  of  the  manor."  See  Groee 
V.  Weit,  7  l^unt.  39 ;  tf^^  tit.  Trbs- 
PAss,  Liberum  Tenemenhmu 

(m)  TyrwhittY.Wynn,ftB,kA,6U. 

(n)  Ibid. 

{a)  Supra,  Vol.  I.  Index,  tit  Prbscrip- 
TION.    RogeriY.  AUen,  1  Camp.  300. 

(p)  Brown  v.  BawUns^  7  East,  400. 
As  to  title  nnder  a  power  of  appointment, 
see  the  case  of  J%e  Lord  of  the  Manor 
tfOumdXe^  1  Ad.  ft  ED.  283. 
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to  lAean  the  foTe-crop,  or  prima  tmuura  only,  by  evidence  that  no  more  has   TItk  of  the 
been  enjoyed  under  Buch  admisflionfl  (q),  ^^^' 

The  enfranchisement  of  a  copyhold  may  be  presumed  from  the  long  pos- 
session of  the  premises  as  freehold,  and  other  circumstances,  eyen  as  against 
the  Crown  (r).  A  copyholder  in  the  manor  A,  has  common  in  the  wastes  of 
the  same  lord's  manor  of  B.,  for  cattle  levant  and  cauehant  on  his  tenement 
in  A, ;  this  is  eyidence  that  the  manors  were  formerly  in  different  hands,  for 
the  estate  of  a  copyholder  is  too  weak  to  support  a  grant  of  common  appur- 
tenant in  another  manor  («). 

Under  a  custom  that  the  remainder-man  coming  into  possession  on  the 
death  of  the  tenant  for  life  must  be  admitted,  and  pay  a  fine,  if  on  the  death 
of  the  tenant  for  life  the  next  in  remainder  does  not  come  in  to  be  admitted 
and  pay  his  fine,  after  proclamatious  made,  and  presentment  made  to  a  jury, 
the  lord,  it  was  held,  may  seize  quaitsque,  and  maintain  ejectment  to  recoyer 
possession  in  the  meantime  (t).  The  court-rolls  are  eyidence  of  the  pro- 
clamaHans  recited  to  haye  been  made  in  them  (u).  But  where  on  the  death 
of  a  copyholder  of  inheritance,  the  lord,  after  three  proclamations  to  the  heir 
to  come  in  and  be  admitted,  seized  the  estate  into  his  hands,  and  afterwards 
granted  it  in  fee  to  another,  it  was  considered  as  an  absolute  seizure,  and 
there  being  no  custom  to  warrant  it,  it  was  held  that  it  was  irregular,  and 
that  the  lord  could  not  afterwards  insist  upon  it  as  a  seizure  merely 
quautque  (x). 

The  lord  may  recoyer  from  a  copyholder  the  fine  assessed  by  him  upon  ad-  To  a  fine, 
mittance,  not  exceeding  two  years  yalue  of  the  tenement^  although  there  be 
no  entry  of  the  assessment  of  such  fine  on  the  court-rolls,  but  only  a  demand 
of  such  sum  for  a  fine,  after  the  yalue  of  the  tenement  has  been  found  by  the 
homage  (y). 

An  assessment  of  a  copyhold  fine  entered  on  the  court-rolls  as  100 1^  cannot 
be  reduced  to  60  Z.  by  the  lord's  favour,  without  a  new  assessment  {z) }  and 
therefore  in  such  a  case,  where  the  lord  sued  for  the  fine,  and  the  jury  found 
the  annual  yalue  of  the  premises  to  be  30 1,,  and  gave  a  yerdict  for  60  2.,  it 
was  held  that  the  lord  could  not  retain  his  yerdict  for  60  /.  (a). 

Where  the  lord  insists  that  the  tenant  has  committed  a  forfeiture  (b)  by  Proof  of 
cutting  down  trees,  and  the  tenant  insists  that  they  were  cut  down  for  the  forfeiture, 
purpose  of  repairs,  it  is  a  question  for  the  jury  whether  they  were  cut  down 
with  a  band  fide  intention  so  to  apply  them  (c),  although  in  fact  none  haye 
been  actually  so  applied  till  the  expiration  of  seyeral  months  after  they  were 


(q)  Stammers  y.  Dixon,  7  East,  200. 

(r)  Boe  T.  Ireland,  11  East,  280.  A 
surrender  had  been  made  of  the  premises 
to  churchwardens  and  their  successors  in 
1686,  without  naming  any  rent.  In  1649 
the  Parliamentary  survey  charged  the 
churchwardens  Qd.  rent,  under  the  head 
of  freehold  rents ;  and  there  was  no  evi- 
dence of  any  different  rent  having  been 
paid  since  that  lime;  and  receipts  had 
been  given  as  for  a  fi«ehold  rent  by  the 
steward  of  the  manor  from  1803  to  1805 
(the  trial  was  in  1809).  Lord  EUenbo- 
rough,  in  giving  judgment,  said,  '^  I  would 
presume  anything  capable  of  being  pre- 
sumed, in  order  to  support  an  enjoyment  of 
so  long  a  period.  As  Lord  Kenyon  once 
said,  on  u  similar  occasion,  that  he  would 
presume  not  only  one,    but    a    hundred 

VOL.  II. 


grants,  if  necessary,  to  support  such  a 
long  enjoyment."  8ee  tit.  Presumption  ; 
and  see  Cowlam  v.  Slacks  15  East,  108. 

(f)  Barwiek  y.  Maiihewt,  6  Taunt, 
865. 

(0  Boe  V.  Jenney,  5  East,  622. 
(tt)  Roe  V.  Hellier,  3  T.  R.  162. 
{x)  Ibid. 

(y)  Lord  Northtoick  y.  Siantoay,  6 
East,  50. 

(z)  Ibid. ;  and  3  B.  &  P.  346. 
(a)  Ibid. 

(6)  The  estate  of  a  copyholder  {semhU) 
is  not  forfeitable  for  the  act  of  his  lessee. 
CiiftojCs  Cute,  4  Co.  27,  a ;  1  Roll.  Ab. 
408,  Copyhold  (D.)  pi.  17 ;  4  Leon.  241  j 
Co.  Litt.  63,  a. 

(r)  Boe  V.  WUson,  11  East,  56. 
Z 
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cut  down,  and  until  after  an  action  of  ejectment  has  been  brought  hy  the 
lord  for  a  forfeiture,  and  although  many  of  them  still  remain  unapplied, 
part  of  the  premises  being  still  out  of  repair  (rf)-  ^^  appointment  of  one  as 
steward  may  be  proved  to  have  been  by  parol  (e). 


COPYRIGHT.    See  PRIVILEGE. 
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CORPORATION  (/). 

A  HiSTAKB  in  the  name  of  a  corporation,  who  are  plaintiffs,  will  not  be 
material  as  a  variance  in  evidence  under  the  plea  of  the  general  issue. 
Where  the  corporation  were  sued  in  the  names  of  ^^  the  mayor  and  burgesses 
of  the  borough  of  Stafford,"  and  it  appeared  in  evidence  from  the  charter 
that  they  were  incorporated  by  the  name  of  ^  the  mayor  and  burgesses  of 
the  borough  of  Stafford,  in  the  county  of  Stciffbrd"  it  was  held  that  the 
variance  could  not  be  objected  to  except  by  plea  in  abatement ;  and  that 
to  make  it  pleadable  in  bar^  it  should  appear  that  there  is  no  such  cor- 
poration (^). 

Where  a  party  had  granted  to  a  corporation  certain  rights,  it  was  held,  in 
an  action  brought  by  the  corporation  against  an  assignee  of  the  grantor,  that 
the  grant  was  evidence  that  the  corporation  was  known  by  the  name  and 
description  specified  in  the  grant  at  the  time  pf  the  grants  issue  having  been 
joined  upon  that  fact  (A). 

The  payment  of  rent  to  the  bailiffs  of  a  borough  by  the'  party,  as  tenant 
to  a  corporation,  admits  a  tenancy  from  year  to  year,  although  a  deed  of 
demise  has  been  prepared  and  executed  by  the  bailifis  and  some  of  the 
aldermen  of  the  corporation,  but  has  not  been  sealed  with  the  corporation 


(d)  The  jury  found  for  the  defendant; 
and  there  being  no  eyidence  that  the  trees 
were  to  be  applied  otherwise  than  for  re- 
pairs, the  Conrt  refused  to  disturb  the 
verdict  11  East,  66.  See  alto  BUtekett 
V.  Lowe»i  2  M.  ic  S.  404,  where  it  was 
bdd  tliat  if  a  copyholder  entitled  to  esto- 
vers cat  down  trees  for  aliene  purposes, 
the  lOTd  will  be  entitled  to  them. 

(e)  Co.  Liu.  61,  b.;  Dyer,  248,  a.; 
Com.  Dig.  Copyhold,  R.  6.  But  see  Car^ 
marthen  May€T,§fc,  qfy.  Linnty  6  C.  &  P. 
608,  where  It  was  held  that  the  corporation 
might  sue  for  tolls,  although  no  interest 
passed  by  grant  under  seal. 

(/)  See  as  to  municipal  corporetlons, 
the  Stat  5  &6Will.4,c.  76;  6&  7  Will. 4, 
e.  103 ;  7  Will.  4  &  1  Vict  c.  78;  1  Viet 
c.  84.  As  to  the  oaths  of  allegiance  and 
supremacy  to  be  taken  with  oath  of  office, 
18  C.  8 ;  Stat  8,  c.  1.  The  decUration  hi 
lieu  of  the  sacramental  test,  0  Geo.  4,  c.  17. 
See  Oath.  Consenrators  were  empowered 
to  purehase  lands  in  fee  to  them  and  their 
■nccessors,  to  make  bye-laws  affecting 
strangers  ushig  the  nayigation,  and  the 
acts  of  any  flye  of  the  committee  ajJpointed 
by  the  majority,  under  their  hands  and 
seals,  were  to  bind  the  whole,  and  they 


were  directed  also  to  sue  and  be  sued  by 
the  name  of  the  conseryators  in  the  county 
of  8, ;  held,  that  as  it  clearly  appeared  that 
they  should  take  such  lands  by  succession, 
and  not  by  inheritance,  although  not 
created  a  corporation  by  express  words, 
they  were  so  by  implication,  and  were 
therefore  entitled  to  sue  In  their  corporate 
name  for  injuries  done  to  their  lands,  and 
were  also  entitled  to  receiye  the  tolls  as 
part  of  the  profits  of  the  lands  of  which  an 
account  was  to  be  rendered.  Tone,  Con- 
servatort  of,  y.  Ash,  10  B.  k  C.  340.  A 
bond  by  mayor  and  commonalty  to  the 
mayor  is  not  good.  Bro.  Corp.  pi.  63 ;  81 
£.  4.  7. 18.  87.  60.  So  of  presentation  to 
liying.  Bro.  Corp.  pi.  63;  14  H.  8;  Yin. 
Ab.  tit  Corp.  Q.  8;  Watson*s  Parson's 
Counsellor.  And  see  Salter  v.  GrosvenoTf 
8  Mod.  303;  Bum's  £.  L.  tit  Dean  and 
Chapter. 

(g)  Mayor  and  Burgestei  of  Stafford 
V.  Bolton^  1  B.  &  P.  40;  Bro.  BCisno.  73;' 
88  Edw.  4,  c.  34.    Mayor,  ^.  of  Lynn's 
CatCj  10  Coke,  188. 

{h)  Mayor,  ^e,  qf  CariUU  v.  Blamire, 
8  Bast,  487 ;  yide  ntpra,  Vol.  I.  Index,  tit 
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seal  (t).    If  in  ejectment  by  a  corporation  a  demise  bj  deed  be  alleged,  it 
need  not  be  proved  (k). 

The  payment  of  rent  by  the  predecessors  of  bailiffs  of  a  corporation  as 
bailiffs,  is  evidence  of  a  tenancy  by  the  corporation,  and  not  by  the  bailiffs, 
and  consequently  an  ejectment  cannot  be  maintained  against  the  two  exist- 
ing bailiffs  (who  have  not  paid  rent)  without  notice  to  the  corporation,  in 
order  to  determine  the  tenancy  (Q. 

On  an  election  of  town  councillors,  under  the  statute  6  &  6  Will.  4,  c.  76, 
the  returning  officer's  duty  is  only  ministerial,  to  return  the  candidate  who 
has  the  actual  majority,  and  the  elector  must  take  it  upon  himself  to  decide 
whether  the  candidate  for  whom  he  votes  is  properly  qualified  or  not ;  the 
voting  papers  are  the  proper  evidence  of  the  election,  although  not  the 
record  of  it ;  but  when  produced,  they  must  be  proved  to  be  the  same  that 
were  given  in  at  the  election  (m). 

An  action  of  trespass  or  trover  lies  against  a  corporation  (n).  In  an  action  Actions 
of  trover  for  a  detention  by  the  servants  of  a  corporation  within  the  scope  of  against. 
their  employment  (as  where  the  agents  of  the  Bank  of  England  detain  a 
number  of  bank-notes),  it  appears  to  be  unnecessary  to  prove  that  the  de* 
tention  was  authorised  by  the  corporation  under  their  seal  (a) ;  at  all  events, 
an  authority  will  be  presumed  after  a  verdict  which  finds  the  fact  of  a  con- 
version by  the  corporation.  So  they  may  be  guilty  of  a  disseisin  (p),  or 
folse  return  (q). 

AMnanpdt  lies  against  a  corporation  whose  power  of  drawing  and  accept- 
ing bills  has  been  recognissed  by  a  statute  (r).  But  unless  authorized  by 
a  statute,  an  action  of  astun^^  does  not  lie  either  by  or  against  a  cor- 
poration (s). 

A  bye>law  may  narrow  the  number  of  electors,  but  cannot  limit  the  num- 
ber of  the  eligible,  nor  disqualify  an  integral  part  of  the  electors  {t). 

Where  a  member  of  a  corporate  body  can  derive  any  personal  advantage  Compe. 
from  the  verdict,  he  is  excluded  by  the  general  principle;  accordingly,  tency. 
upon  an  issue  on  a  numdamiUy  whether  the  election  of  common  councilmen 
in  a  borough  was  not  confined  to  persons  of  a  particular  description,  it  was 
held  that  one  who  fell  within  that  description  was  not  competent,  since  the 
limitation  enhanced  the  value  of  his  own  situation  (ti ). 


(i)  Wood  v.  Tate,  3  N.  R.  847 ;  and  see 
tit  EJBCTKBirT.  An  entry  in  the  minutes 
of  a  corporation,  not  being  under  seal,  is 
not  eridence  of  an  agreement  with  a  tenant 
as  to  allowance  in  respect  of  rent.  Ludr 
low  Corporation  v.  Charlton,  0  C.  &  P. 
842. 

(A)  Furley  r.  Wood,  1  Esp.  C.  lOB. 

(Q  JDoe  T.  Woodman^  8  East,  228.  See 
Ooodtitle  ▼.  WUton,  11  East,  334. 

(m)  R.  V.  Ledgard,  3  N.  &  P.  618. 

(n)  See  the  authorities,  Yarborough  v. 
TheBankofBngland,l6BAat,6.  Where 
the  mayor  de  facto  ordered  weights  and 
measures,  which  were  afterwards  examined 
at  a  full  meeting  of  the  corporation,  and 
used  to  regulate  those  in  the  market,  held 
that  the  corporation  was  liable,  although 
there  was  no  contract  under  the  corporate 
seal,  and  the  mayor  was  subsequently  dis- 
plarad.  De  Qrave  v.  Monmouth,  Corp. 
ef,4C.&P.lll. 


(o)  Ibid.  And  see  tit  Aobitt  ;  and  B* 
v.  Bigg,  3  P.  Wms.  427.  And  Smith  ▼• 
Bimdngham  Oat  Comp*  1  Ad.  &  £11. 
626.  ToUon  v.  WariDick  O,  X.  Comp. 
4  B.  &  C  962.  Doe  v.  Pearee,  2  Camp. 
96. 

{p)  Bro.  Corp.  pi.  24 ;  and  Lord  Ellen- 
boroagh'8  Judgment,  16  East,  9. 

{q)  16  East,  7,  and  the  cases  thers 
cited. 

(r)  Murray  v.  Soit  India  Comp,  5  B. 
k,  A.  204.  See  Slarhe  t.  Highgate  Arch" 
way  Comp,  6  Taunt.  702.  Broughton  v. 
Manchetter  Waterworlu  Comp.  3  B.  & 
A.l. 

(«)  East  London  Waterworks  Comp.  v. 
BaUey,  4  Bing.  283. 

(t)  Per  Loid  Mansfield,  B,  y.  Spencer, 
3  Burr.  1827.  As  to  notice  of  meeting,  see 
B.  T.  Kynaeton,  2  Selw.  1143. 

(u)  SteoemonY.  Netfinton,  Lord  Baym. 
1363. 
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But  upon  the  question,  whether  to  qualify  a  man  to  be  a  common  coancil- 
man  it  was  not  necessary  that  he  should  be  an  inhabitant,  and  also  have  a 
burgage  tenement,  the  Court  held  that  one  who  was  an  inhabitant  only  was 
competent,  because  he  came  to  disqualify  himself  (or). 

Where  an  action  was  brought  by  a  corporation  on  a  custom,  it  was  held 
that  one  who  had  acted  in  defiance  of  the  custom  was  not  competent  to  dis- 
prove it  (y). 

A  freeman  is  not  competent  to  support  a  corporate  title  to  rent,  where  the 
rent  is  reserved  to  the  use  of  the  corporation  (z).  The  corporation  of  King- 
ston being  lords  of  a  manor,  approved  part  of  the  common,  reserving  a  rent 
to  the  use  of  the  corporation,  and  a  freeman  was  held  to  be  incompetent  (a). 
But  where  the  question  was,  whether  the  defendants  had  a  right  to  be  free- 
men, and  it  appeared  that  there  were  commons  belonging  to  the  freemen,  an 
alderman  was  permitted  to  prove  the  negative,  none  but  aldermen  being 
privy  to  the  making  persons  free  (b).  Where  the  members  of  a  corporation 
cannot  derive  an^  private  advantage  from  the  subject-matter  which  concerns 
the  public  only,  they  are  competent  witnesses ;  and  therefore,  although  the 
mayor  and  commonalty  of  the  City  of  London  are  entitled  to  tonnage  on 
coa],  but  the  mayor  and  sheriffs  have  the  toll  for  the  benefit  of  the  corpora- 
tion at  large,  and  no  particular  individual  is  benefited  by  it,  the  freemen,  it 
has  been  held,  are  competent  witnesses  to  support  the  privilege  (c).  Where 
a  freeman  of  a  corporation  is  interested,  the  usual  mode  of  removing  the 
objection  is  l^  disfranchisement  (r/).  A  release  to  the  corporation  of  his 
interest  in  the  subject-matter  of  the  suit  is  insufficient  when  he  has  still  an 
interest  in  the  general  funds  (e). 

An  admission  by  an  indifferent  member  of  a  corporation  is  not  evidence 
against  the  corporation  (/*).  But  what  is  said  by  an  officer  respecting  his 
office  in  a  corporation  is  evidence  against  the  corporation  in  an  action  of 
disturbance  of  office  (g).  And  so  are  admissions  by  the  surveyor  of  a  cor- 
poration, in  respect  of  a  house  belonging  to  the  corporation  (A). 


COSTS. 

Costs  must  be  included  in  the  amount  for  which  the  debtor  is  in  exe- 
cution, under  the  compulsory  clause  in  stat.  33  Geo.  3,  c.  5,  s.  3  (t). 

Costs  are  not  to  be  allowed  to  any  plaintiff  upon  any  counts  or  issues  on 


(x)  Ld.  Raym.  1353.  Sir.  583. 

(y)  Camjmny  of  Carjjetiters  v.  Hay^ 
ward,  Doug.  SCO. 

(z)  Burton  v.  Ilindc,  5  T.  R.  174. 

(a)  Ibid. 

(fr)  B.  v.  PhilHpt  ^  Archer,  per  Lee, 
C.J.,B.N.P.  289. 

(c)  B.  V.  Mayor,  S^c,  of  London,  2  Lev. 
231 ;  Vent.  351 ;  1  Vcrn.  254 ;  4  Bum's 
Ecc.  Law,  94.  B.  v.  Carpenter,  2  Show. 
47.  But  see  Doicdeswell  v.  Nott,  2  Veni. 
217 ;  and  the  obsenrations  of  Bullcr,  J., 
B.  N.  P.  290.  And  see  tit.  Interkst; 
Witness;  and  Append.  Vol.  II.  340. 

(d)  2  Jones,  1 16 ;  2  Lev.  230.  A  judg- 
ment of  disfranchisement  on  a  scire  facias 
in  the  Mayor's  Court,  and  two  nVtils,  re- 
turned, the  witness  not  having  been  sum- 
moned, and  knowing  nothing  of  his  dis- 
franchlsement,  does  not  render  him  com- 


petent, the  corporation  being  interested. 
Brown  v.  Corporation  of  London,  11 
Mod.  225;  and  see  The  Sfiddlers'  Com- 
pany V.  Jones,  0  Mod.  IGO.  Welter  v. 
Governors  of  the  Foundling  Hospital, 
Peake's  C.  153. 

{e)  Doe  V.  Tooth,  3  Y.  &  J.  10.  A  cor- 
porator is  not  competent  to  prove  a  custom 
wiiich  excludes  foreigners.  Davis  v.  Mor- 
gan,  1  C.  &  J.  587. 

(/)  Mayor  qf  London  v.  Long,  1  Camp. 
23. 

(g)  Ibid.  25.  Per  fxrnl  Ellenborongb. 

(h)  Peyton  v.  Governors  qf  St.  Tho- 
nui£s  Hospital,  4  M.  &  R.  626. 

(t)  BoHns  V.  Cresswell,  2  Ad.  k  EU. 
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which  he  has  not  succeeded,  and  the  costs  of  all  issues  found  for  the  de- 
fendant shall  be  deducted  from  the  plaintiff's  costs  (A). 

COUNSEL* 
Defence  by.    See  Stat  6  &  7  W.  4,  c.  114. 

I 

COUNTY.    See  VENUE. 

In  general,  by  the  common  law,  it  is  necessary  to  prove  the  offence  to  have 
been  committed  within  the  county  or  division  where  the  indictment  is  found, 
and  for  which  the  jurors  are  returned. 

By  the  6  &  6  Edw.  6,  c.  10,  upon  an  indictment  for  homicide  where  the 
death  happens,  the  jurors  may  inquire  as  to  the  stroke,  though  given  in 
another  county.  And  by  a  number  of  other  statutes,  offences  under  parti- 
cular circumstances  may  be  inquired  of  in  other  counties  than  those  is 
which  they  are  committed  (Q. 

The  common-law  rule,  that  the  offence  must  be  proved  to  have  been  com-  I^>calUy  of 
mitted  in  the  county  where  the  indictment  is  laid,  does  not  exclude  col-  ^''^°'^- 
lateral  evidence,  although  arising  in  another  county,  tending  to  show  the 
commission  of  the  crime  in  the  first.  Thus,  proof  of  possession  of  stolen 
goods  by  the  prisoner  in  one  county,  is  evidence  on  a  charge  of  his  having 
stolen  them  in  another  (m).  And  in  the  case  of  treason,  it  seems,  that  after 
evidence  given  of  the  treason  in  the  county  in  which  it  is  laid,  evidence 
may  be  given  of  other  instances  of  the  same  crime  committed  in  another 
county,  as  explanatory  of  the  acts  committed  in  the  first  (n).  Thus  where 
a  levying  war  is  laid  as  the  treason,  the  levying  war  in  another  county  is 
evidence  to  show  the  nature  of  the  acts  in  the  county  in  wliich  the  treason 
is  laid  (0).  So  in  the  case  of  conspiracy,  evidence  of  acts  done  in  any 
other  county  may  be  adduced  tending  to  prove  the  existence  of  a  con- 
spiracy, provided  an  overt  act  be  proved  in  the  county  in  which  the  indict- 
ment is  laid  (p). 

By  the  stat.  7  G.  4,  c.  64,  s.  12,  felonies  or  misdemeanors  committed  on 
the  boundaries  of  two  or  more  counties,  or  within  the  distance  of  500  yards 
of  any  such  boundary,  or  begun  in  one  county  and  completed  in  another^ 
may  be  tried  in  any  or  either.  And  by  s.  18,  offences  committed  on  any 
person,  or  in  respect  of  any  property  in  or  upon  any  coach,  waggon,  cart, 
or  other  carriage  employed  in  any  journey,  or  on  board  any  vessel  employed 
in  any  voyage,  may  be  tried  in  any  county  through  any  part  of  which  such 
coach,  &c.  shall  have  passed  in  the  course  of  such  journey  or  voyage;  and 
in  all  cases  where  the  side,  centre,  or  other  part  of  any  highway,  or  the  side, 
centre,  or  other  part  of  any  river,  canal,  or  navigation,  shall  constitute  the 
boundary  between  any  two  counties,  the  felony  or  misdemeanor  may  be 
tried  in  either  of  those  counties  through  or  adjoining  to,  or  by  the  boundary 

(A)  R.  O.  HU.  T.,  2  WUl.  4.    A  dls-  SvoM^i  Case,  East's  P.  C.  776,  per  Holty 

tioct  issne  is  raised  on  each  count  by  the  C.  J. 

general  issue  pleaded  to  the  whole.    Cox  (n)  Kd.  83>  4  St  Tr.  410.   jR.y.  Hen-» 

V.  Tlumsan,  2  C.  &  J.  408.    Bright  ▼.  wy.  Burr.  050;  2  Haw,c.  46,  s.  183. 
Sevan,  1  D.  P.  C.  730.  (0)  Cases  of  JJamaree,  PurcJiase,  and 

n\  a     n-i      ui^j  n  i  Wille9^  8  8t  Tr.  218.    Deacon's  Case, 

(/)  See  Grim.  Plead.  C.  1.  'Bq%x,  8. 

(m)  Butler's  Case,  East's  P.  C.  776.  (p)  R.  v.  Brisae,  4  East,  164.    iJ.  ?♦ 

Although   the  contrary  has  been   held,      JJe  Berenger  and  others,  3  jM.  &  S.  67. 
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whereof  Bucfa  waggon,  &c.  shall  have  passed  in  the  course  of  the  journey  or 
voyage. 
See  further,  tit  False  Pretences.— Foboeey.—Labceny,  &c. 

COVENANT. 

The  evidence  in  an  action  of  covenant  is  closely  confined  by  the  nature 
of  the  pleadings;  the  plaintiff  is  bound  to  show  bis  title  to  sue,  and  to  point 
out  the  particular  breaches  of  covenant  of  which  he  complains,  and  the 
defendant  is  obliged  to  show  the  grounds  of  his  defence  specially  upon  the 
record.    The  most  usual  pleas  are  the — 

1 .  Plea  of  mm  est /actum. 

2.  That  the  deed  was  obtained  by  duress. 

3.  Denial  of  the  plaintiff's  performance  ot  9i  condition  precedent. 

4.  Denial  of  the  breach  of  a  covenant, 

{not  to  assign  without  license ; 
for  quiet  enjoyment. 
6.  Of  entry  and  eviction. 

6.  Denial  of  plaintiff's  title  as  assignee. 

7.  Denial  of  the  defendant's  liability  as  assignee. 

8.  A  release,  &c.  (q). 

By  the  rules  of  HiL  Term,  4  W.  4,  in  covenant,  the  plea  of  non  est  factum 
shall  operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  only, 
and  all  other  defences  shall  be  specially  pleaded,  including  matters  which 
make  the  deed  absolutely  void,  as  well  as  those  which  make  it  Toidable. 

Upon  the  plea  of  nan  est  factum  the  plaintiff  must  produce  the  deed,  if 
pleaded  with  a  profert,  and  prove  the  execution  in  the  usual  way  (r).    If 


(q)  See  lod.  tit.  Deed. — Release. 

(r)  See  Ind.  tit.  Deed.  A  party  named 
in  a  deed  of  covenant  may  sne,  though  he 
does  not  execute  the  deed.  If  there  be 
mutnal  covenants  between  A.  and  B.  on 
the  one  part,  and  C.  and  2>.  on  the  other, 
and  B,  does  not  seal  the  deed,  yet  covenant 
lies  by  him  against  C.  and  2>.  2  Roll.  23. 
1.  35;  Com.  Dig.  tit  Fait  (A.  2.)  (G.2.) 
•See  also  Cooper  v.  Child,  2  Lev.  74 ;  OUly 
V.  Copley,  8  Lev.  138.  Abbott  on  Shipp. 
166,  6th  edit.  Secui,  where  the  party 
who  sues  is  a  stranger  to  tlie  deed.  Where 
an  indenture  of  lease  was  made  between 
A .  for  and  on  behalf  of  B,  on  the  one  part, 
and  C  on  the  other  part;  A,  being  autho- 
rized by  a  writing)  but  not  under  seal,  and 
A.  executed  the  deed  in  his  own  name ;  it 
was  held,  that  B.  could  not  mpintnin  cove- 
nant on  the  deed,  although  C.'s  covenant 
purported  to  be  made  with  B.  Berkeley 
V.  Hardy,  6  B.  &  C.  355.  Note,  that  the 
execution  of  a  counterpart  by  a  lessee  is 
but  evidence  of  bis  execution  of  the  ori- 
ginal. Ibid.  As  to  the  construction  of 
covenants,  see  Barton  v.  Fitzgerald,  16 
East,  530;  Oaingford  v.  Griffiths,  I 
Saund.  59;  Howell  v.  Biehardt,  11  East, 
633 ;  Brouming  v.  Wright,^  Bos.  k  Pull. 
13.  A  recital  in  a  lease  of  mines  of  an 
agreement  to  pull  down  a  smelting-honse 
and  rebuild  it  larger,  followed  by  express 
covenants  to  maintain  and  leave  it  in  good 


and  sufficient  repair,  amount  to  a  covenant 
fai  law  to  erect  the  buildhig,  and  the  cove- 
nant tending  to  the  support  and  mainteih* 
ance  of  the  thing  demised  passes  with  the 
reversion,  and  the  assignee  may  therefore 
maintahi  the  action.  Hie  agreement  ap- 
pearing to  have  been  between  the  assignor 
of  the  plaintiff  and  two  others,  reciting 
that  he  had  an  interest  of  one  undivided 
third  of  the  premises;  held,  that  it  was 
to  be  considered  as  a  separate  contract 
with  him  according  to  his  interest,  and  the 
covenants  were  to  be  construed  with  r^ 
ference  to  such  separate  and  limited  inte> 
rest.  iS'tfii|MOfiv..Baffardy,9B.AC.505, 
and  Judgment  was  affirmed  in  error,  6  Bing. 
645.  And  see  Saltoun  v.  Houston,  1 
Bing.  433 ;  Balby  v.  WelU,  Wlhnot,  846. 
Spencer's  Cote,  5  Co.  16  b.  Shep.  Touch. 
(Preston's  edit.)  171. 

Where  the  tenant  for  life  with  remain* 
der  over,  by  indenture  demised  to  the 
phdntiff,  his  executors,  &c.  for  a  term  of 
15  years  without  any  express  covenant  for 
quiet  enjoyment,  and  died  before  the  term 
expired,  the  plaintiff  was  evicted  by  the 
remainder-man;  held,  that  the  executor 
of  the  tenant  for  life  was  not  charge* 
able  with  the  covenant  at  law,  and  that  no 
covenant  could  be  implied  from  the  recital 
of  the  agreement  for  a  lease  for  15  years 
subject  to  the  covenants  thereinafter  con* 
tained,  the  demise  by  imientare  being  the 
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there  be  no  other  plea  on  the  record,  all  the  other  ayerments  stand  admitted ;  Non  eet 
and  after  proof  of  the  defendant's  execution  of  the  deed^  nothing  remains  ^toia. 
on  the  part  of  the  plaintiff  but  to  prove  the  amount  of  his  damages  ($).  It 
may  be  obseired  that  the  deed  itself,  when  proved,  is  evidence  against  the 
defendant  who  has  executed  it,  of  all  the  facts  recited  in  the  deed.  If,  for 
instance,  a  lease  describe  the  demised  land  as  meadow-land,  this  is  evidence 
that  it  was  such  at  the  commencement  of  the  term  (t).  And  an  assignment 
of  the  original  lease  by  the  lessor,  executed  on  the  back  of  the  originsd  deed, 
is  evidence  against  the  assignee  of  such  original  deed  (ti).  But  if  the  defen- 
dant by  his  plea  admit  the  execution  of  the  deed,  he  admits  so  much  of  the 
deed  as  is  stated  in  the  declaration,  but  no  more ;  and  if  the  plaintiff  seeks 
to  prove  some  other  recital  of  the  deed  not  specified  in  the  declaration,  he 
must  prove  the  execution  of  the  deed  (or). 

If  there  be  any  material  variance  between  the  declaration  and  the  deed  Yarianesk 
proved,  it  will  be  fatal  under  this  plea.  The  declaration  stated,  that  by  a 
certain  indenture  it  was  witnessed,  that  as  well  in  consideration  of  certain 
furnaces  to  be  erected  by  the  plaintiff.  A,  B.  did  demise,  &c. ;  but  on  the 
production  of  the  deed,  it  appeared  to  be  as  follows,  *'  That  as  well  in  con- 
sideration of  the  erecting  the  furnaces,  as  also  of  building  certain  houses  and 
payment  of  rent,  A.  J3.  did  demise,"  &c. ;  and  it  was  held  that  the  variance 
was  fatal  (y). 


completion  and  performanoe  of  that  agree- 
ment. Adam  v.  Oibney,  6  Bing.  65G. 
And  aee  Swan  v.  Searlet,  Dyer,  267,  and 
BendLldO;  Hf^de  y.  Canont  qf  Wind$ar, 
Cro.  El.  553;  8h«p.  Touch.  160,  and  Com. 
Big.  100.  An  action  of  covenant  does 
not  lie  against  a  snbaeqnent  chairman  of  a 
boKiti  of  directors  on  a  deed  nnder  the  seal 
of  the  former  one,  althoneh  executed  by 
him  for  and  on  behalf  of  the  company. 
HoUy.  Bmnbrtdge,  1  M.  &  G.  42;  1  Sc 
N.  R.  151 ;  and  8  Dowl.  5dd. 

(<)B.N.P.178.  Michael  V.  StochifUh, 
Cro.  Eliz.  120. 

(0  Smith  V.  Woodteardy  4  East,  586. 

(u)  Nash  V.  Turner,  1  Esp.  C.  217. 

(x)  WUliame  v.  Sills,  2  Camp.  519. 
Watton  V.  King,  4  Camp.  272. 

ijf)  SwaUow  V.  Beaiunont,  2  B  &  A. 
765.  See  tit.  Dssn.  2  Ld.  Raym.  702. 
HmeU  1,  Bichards,  11  East,  633.  See 
also  tit.  Yabiancb.  A  covenant  by  ar- 
ticles  of  agreement,  between  the  com- 
mander of  a  post-office  packet  with  the 
several  owners,  to  pay  the  yearly  snm  of 
—  /.,  or  such  other  sum  as  should  be  al- 
lowed by  Goremment,  to  each  and  their 
several  and  respectire  executors,  &c,  in 
inch  parts  and  proportions  as  were  set 
sgainst  their  respeetiye  names,  was  held  to 
^  a  Beyeral  covenant,  and  that  each  was 
entitled  to  sue  in  respect  of  his  separate 
interest,  and  that  they  ooold  not  maintain 
s  jtnnt  actioii.  Servante  v.  James,  10  B. 
&  C.  410. 

Where  in  covenant  the  allegation  was, 
that  four  "demised  by  indenture;*'  held, 
tiiat  it  imported  a  sealing  and  delivery  by 
^  four;  and  that,  upon  the  issue  ^  non 
ft  factum,**  after  proof  by  the  plaintiff  of 


the  execution  of  the  counterpart  by  the 
defendant,  the  latter  might  produce  the 
lease,  and  show  that  it  was  executed  by 
two  only,  and  that  it  was  a  fatal  variance 
between  the  proof  and  the  declaration. 
Wilson  V.  Wolfryes,  6  M.  A  8.  341. 

Covenant  by  the  reversioner  against  the 
assignee  of  the  grantee.  The  declaration 
stated,  that  A,  and  B.  did  gn^ant  license 
for  a  term  of  years  to  C  to  continue  a 
channel  open  through  the  bank  of  a  navi» 
gation,  in  order  that  the  waste  water  might 
pass  through  the  channel  to  the  mills  of  C, 
the  latter  paying  a  certain  annual  snm 
therein  mentioned.  Breach,  non-payment 
of  that  annual  sum.  Semble,  that  upon 
the  face  of  the  declaration  A.  and  B, 
must  be  oousidered  as  having  the  sole 
ownership  of  the  navigation,  and  the  sole 
power  of  granting  this  privilege;  and  in 
that  case,  that  the  deed  would  operate  as 
the  grant  of  an  interest  In  an  hereditament, 
and  that  the  assignee  of  the  grantee  would 
be  liable  to  an  action  by  the  reversioner, 
within  the  statute  32  Henry  8.  By  the 
deed  produced  in  evidence,  A.  and  B. 
were  described  as  persons  liaving  the 
greatest  proportion  or  share  in  the  profits 
of  the  navigation.  Held,  that  by  this  deed 
it  appeared  that  the  grantors  had  not  the 
power  of  granting  the  privilege  of  which 
the^deed,  as  set  out  in  the  decluatioD,  pur- 
ported  to  be  a  grant,  and  therefore  that 
there  was  a  variance.  Held  ahw,  that  the 
deed  showed  that  the  assignee  of  the 
grantee  was  not  bound  by  the  covenants, 
inasmuch  as  it  appeared  that  the  grantors 
had  not  any  legal  or  equitable  estate  in  an 
hereditament.  BarlofPortmorer.Bunn, 
IB.&C.  604. 
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Breach^  d^:. 


In  covenant  by  a  lessor  against  lessee  it  is  no  variance  if  the  plaintifF 
makes  profert  of  the  said  indenture,  and  at  the  trial  produces  the  counter* 
part  executed  by  the  lessee  (z). 

For  the  defendant's  evidence  under  this  plea,  see  tit.  Deed. 

The  proof  of  this  plea  lies  upon  the  defendant  (a) ;  and  it  has  been  said 
that  it  is  sufficient,  in  support  of  such  a  plea,  to  prove  that  the  deed  was 
given  under  an  arrest  made  by  the  plaintiff  vnthout  any  cause  of  action,  or 
under  an  arrest  without  good  authority,  though  for  a  just  debt ;  or  under  an 
arrest  by  warrant  from  a  justice  for  felony,  when  no  felony  has  been  com- 
mitted ;  or  that  a  felony  having  been  committed,  the  arrest  was  unlawfully 
made  use  of  to  procure  the  execution  of  the  deed  (b).  There  are  contradic' 
tory  decisions  upon  the  question,  whether  duress  of  the  goods  as  well  as  of 
the  person  will  avoid  a  deed  (c) ;  since,  however,  duress  must  be  specially 
pleaded,  the  question  cannot  well  arise  upon  the  evidence  in  an  action  upon 
the  deed.  It  is  however  to  be  observed,  that  in  the  case  of  Astley  t, 
JReynolds  (d),  it  was  held  that  asmmpnt  would  lie  to  recover  money  paid 
under  duress  of  goods. 

It  is  laid  down  in  Buller's  Nisi  Prius,  that  if  A,  menace  me,  except  I 
make  unto  him  a  bond  of  40^,  and  I  tell  him  I  will  not  do  it,  but  I  will 
make  unto  him  a  bond  of  20/.,  the  Court  will  not  expound  this  bond  to  be 
voluntary,  upon  the  maxim :  ''  Non  videiur  conseruum^  retinntdsse  si  quia  ex 
pr<Bscripto  niinantis  aliquid  imnmtavit  (e). 

Proof  of  the  performance  of  a  condition  precedent,  when  put  in  issue  by 
the  defendant's  plea,  cannot  be  dispensed  with,  although  the  condition  has 
been  performed  according  to  a  subsequent  parol  agreement.  The  plaintiff 
covenanted  to  build  two  houses  for  500  /.,  and  in  an  action  for  the  money, 
averred  that  he  had  built  the  houses  within  the  time.  It  was  held  that  he 
could  not  be  admitted  to  show  that  the  time  had  been  enlarged  by  a  subse- 
quent parol  agreement,  and  that  the  houses  had  been  built  within  the 
enlarged  time  (g). 

Proof  of  the  breach. — The  breach  must  be  proved  as  it  is  laid  in  the  decla- 
ration (A)< 


(z)  Pearse  v.  Morrice,  3  B.  &  Ad.  396. 

(a)  6  Co.  119;  B.  N.  P.  172.  See  tit 
Duress. 

(b)  B.  N.  P.  172;  Aleyn,  92.  Wooden 
V.  Collins,  Midi.  9  Geo.  2.  See  tit 
Duress. 

(c)  This  is  affirmed  In  1  Roll.  Ab.  687, 
and  denied  in  Svmner  v.  Feryntan,  Hil. 
1708;  11  Mod.  201.  Bnt  in  Astley  v. 
Peynolds,  Sir.  915.  it  was  held  that  (u^ 
sumpsit  would  lie  for  money  obtained  under 
duress  of  goods. 

(d)  Stra.  915.  But  see  Lindon  v.  Hooper ^ 
Cowp.  414*    Vide  tupra. 

(e)  B.  N.  P.  173 ;  Bac.  Heg.  22. 

ig)  Littler  v.  Hollandy  3  T.  R.  590. 


(A)  Where  the  lessee  of  premises,  de- 
mised as  a  public-house,  covenanted  that 
he  would  use  his  best  endeavoara  to  keep 
it  open  as  a  licensed  house,  and  it  having 
been  underlet  to  several  tenants,  at  length, 
tlirough  tlie  misconduct  of  one,  the  license 
was  refused  by  the  magistrates ;  held,  that 
it  lay  on  the  defendant  to  show  that  after 
the  withdrawal  of  it,  he  did  some  act  to 
obtain  the  renewal  of  tbe  license,  but  t]iat 
it  was  for  the  jury  to  say  whether  the 
plaintiff,  in  never  having  himself  taken 
any  steps  to  obtain  the  grant  of  the  license, 
had  sustained  any  substantial  damage,  and 
if  not,  that  he  was  entitled  only  to  nominal 
damages.  Linder  v.  PryoTy  8  C.  &  P. 
518.  Upon  a  covenant  in  the  assignment 


*  See  tit.  AssuxpsiT,  67.  Where  the  declaration  stated  an  agreement  by  the  plain* 
tiff's  testator  to  sell  premises  and  tbe  defendant  to  purchase,  and  that  by  the  indenture 
of  bargain  and  sale  the  defendant  did  covenant  to  pay  the  purchase-money  on  a  day 
stated,  "  as  the  consideration  of  such  sale  and  purchase,  with  interest,  to  the  completion 
of  the  purchase  ;**  held,  to  be  an  independent  covenant,  and  that  the  money  might  be 
Aicovered  without  tender  of  a  conveyance.  Mattock  v.  Kinglake,  2  P.  &  D.  343;  and 
lO  Ad.  k  £U.  50. 
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Where  it  was  assigned  thns,  "  that  the  defendant  had  not  used  a  farm  in 
a  husbandlike  manner,  but,  on  the  contrary,  had  committed  waste ; "  it  was 
held  that  it  was  not  sufficient  to  prove  that  the  defendant  had  used  the  farm 
in  an  unhnsbandlike  manner,  but  that  he  was  bound  to  prove  that  the  defen- 
dant had  been  guilty  of  ukute  (t). 

Where  the  covenant  was  to  keep  all  trees  standing  in  an  orchard  whole 
and  undefaced,  reasonable  use  and  wear  only  excepted ;  the  cutting  down 
trees  past  bearing,  the  landlord  being  likely  to  get  back  his  premises  at  the 
end  of  the  term  in  an  improved  condition^  was  held  to  be  no  breach  of  the 
covenant  (A). 

In  covenant,  the  mean  tenant  may  recover  against  his  under-lessee,  for 
not  repairing,  the  costs  of  an  action  for  not  repairing  brought  by  the  ori- 
ginal lessor(/). 

The  proof  of  the  breach  not  to  assign  must  of  course  depend  upon  the 
terms  of  the  covenant  (m). 

On  a  covenant  not  to  set,  let,  or  assign  over  (n),  without  leave,  it  was  Not  to  as- 
held  that  an  under-lease  amounted  to  a  breach  (o).    But  where  the  covenant  "i8°>  ^« 
-was  not  to  assign,  transfer,  or  set  over,  it  was  held  that  an  under-letting  was  Uoeiue. 
not  a  breach  of  the  covenant  (p).      Where  the  proviso  was  that  the  lease 


of  a  lease,  that  the  assignor  would  not  keep 
any  licensed  yictQalling  house,  &c.  within 
the  distance  of  half  a  mile  from  Uie  premises 
assigned ;  held  that  the  covenant  was  to 
be  construed  half  a  mile  hy  the  nearest 
mode  of  access  between  the  places.  Lei{fh 
V.  Hmd,  9  B.  &  C.  774. 

Defendant  on  a  settlement  made  on  his 
marriage,  conveyed  estates  upon  certain 
trusts,  and  covenanted  with  the  trustees  to 
pay  off  incumbrances  on  the  estate  to  the 
amount  of  19,000  /.  within  a  year.  Held, 
that  on  his  failing  to  do  so,  the  trustees 
were  entitled  to  recover  the  whole  19,000  /. 
in  an  action  of  covenant,  though  no  special 
damage  was  laid  or  proved,  and  an  inquisi- 
tion on  which  nominal  damages  had  been 
given  was  set  aside  and  a  new  writ  of  inquiry 
awarded,  tethbridge  v.  Mylton,  2  B.  dc 
A.  772.  Where  the  Crown  lessee  of  duchy 
lands  had  underlet  on  a  building  lease, 
with  a  covenant  that  he  would  apply  for 
and  do  his  utmost  to  procure  a  renewal, 
but  his  offer  was  only  of  a  fine  to  the 
amount  of  two  years'  rack-rent,  paid  by 
the  occupiers,  the  Crown  requiring  as  a 
fine  a  sum  short  of  three  years  annual 
value  of  the  premises ;  held,  tiiat  the  cove- 
nant was  to  be  construed  to  impose  on  the 
covenantor  no  more  than  to  pay  a  reason- 
able fine,  but  that  the  fine  so  claimed  by 
the  Crown  being  found  by  the  jury  as  rea- 
sonable, and  that  the  covenantor  having 
declined  to  renew  on  those  terms,  could 
not  be  said  to  have  done  his  utmost  endea- 
vour to  obtain  a  renewal  within  the  mean- 
ing of  the  covenant.  Simpton  v.  Clayton^ 
4  Bing.  N.  C.  758 ;  and  6  Sc.  469.  Upon 
a  covenant  for  appearing  at  any  insurance 
office  within  the  bills  of  mortality,  and 
answer  questions,  and  do  any  act  to  enable 
the  plaintiff  to  effect  a  policy  on  the  de- 
fendant's life^  and  not  to  do  any  act  to 


avoid  such  insurance,  breach,  that  the 
defendant  went  beyond  the  limits  of  En- 
rope;  held,  that  the  defendant,  being 
bound  to  take  notice  of  the  conditions  of 
the  policy,  the  declaration  was  bod  for 
want  of  averring  that  he  had  notice  of 
the  policy  having  been  effected,  the  de- 
fendant having  no  means  of  knowing  at 
what  office,  or  the  terms  of  their  policies, 
at  which  the  plaintiff  might,  at  his  own 
option,  insure.  Vyse  v.  Wak^ld,  8  Dowl. 
377 ;  and  6  M.  &  W.  442. 

(i)  HarrU  v.  Mantle,  3  T.  R.  307. 

(A)  Good  V.  HUl,  2  Esp.  690. 

(0  Neale  v.  WyUie,  3  B.  &  C.  583. 
Action  by  mean  tenant  against  under 
lessee  for  overloading  chamber  with  meaL 
Lord  Abinger  held,  Liv.  Sum.  Ass.  1835, 
that  the  plidntiff  was  not  entitled  to  recover 
damages  recovered  against  him  by  the  ori- 
ginal lessor.  Note,  there  was  no  distinct 
evidence  of  application  by  plaintiff  to  de- 
fendant to  defend  an  action  brought  against 
phdntiff. 

(?/i)  In  an  action  of  covenant,  the 
breaches  are  specified  in  the  declaration ; 
but  in  an  action  on  a  bond  for  the  per- 
formance of  covenants,  or  to  indemnify, 
the  defendant  may  require  a  particuhur  of 
the  breaches  on  which  the  action  is  brought. 
Tidd's  Pract  526. 

(n)  An  assignment  by  a  deed  which  is 
void,  is  no  breach  of  the  covenant.  Doe 
V.  Powell,  5  B.  &  C.  308. 

(o)  Roe  V.  Harrison,  2  T.  R.  426.  Such 
a  covenant  is  a  fair  and  usual  covenant. 
Morgan  v.  Slaughter,  1  Esp.  C.  8«  But 
the  taking  a  lodger  is  not  a  breach  of  a 
covenant  not  to  underlet.  Doe  v.  Laming, 
4  Camp.  77. 

(  p)  Crusoe  v.  Blencowc,  2  Bl.  R.  766; 
3  M  ils.  224. 
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# 

should  be  void  if  the  lessee  assigned,  or  otherwise  parted  with  the  indenture 
of  lease,  or  the  premises  thereby  demised,  or  any  part  thereof,  for  the  whole 
or  any  part  of  the  term,  without  leaye,  in  writing,  it  was  held  that  the  terms 
included  an  undei^lease  (q),  A  covenant  that  the  lessee,  his  executors  or 
administrators,  will  not  assign,  does  not  bind  his  assigpiees  (r). 

Under  a  covenant  not  to  assign,  it  is  not  sufficient  to  show  an  assignment 
by  operation  of  law(s).  As  under  a  sale  by  the  sheriff  who  has  seized  the 
lease  under  a  fieri  /aciaa  (t) ;  or  where  the  assignees  under  a  commission 
assign  the  bankrupt's  lease  (u);  or  where,  as  it  seems,  executors  dispose  of 
the  testator's  term  (x) ;  otherwise  where  an  assignment  is  effected  in  fraud 
of  the  covenant,  as  by  means  of  a  warrant  of  attorney  to  confess  a  judgment, 
in  order  that  the  judgment-creditor  may  take  the  lease  in  execution  (y). 
Where  the  covenant  is  not  to  assign,  set  over,  or  otherwise  let  the  demised 
premises,  it  is  not  sufficient  to  show  that  a  stranger  is  in  possession  of  the 
premises,  for  he  may  have  been  a  tortious  intruder  (z).  But  where  the 
covenant  was  not  to  dUeney  assign,  or  part  with  the  possession,  it  was  held 
to  be  sufficient  to  prove  a  stranger  to  be  (a)  in  possession  (b). 

Where  the  plaintiff  declares  on  a  covenant  for  quiet  enjoyment  (c),  if  the 
covenant  be  general^  he  must  show  in  his  declaration  that  the  eviction  was 


(q)  Doe  ▼.  Worteley,  I  Camp.  20,  cor. 
Lord  Ellenborongh.  A  lease  by  the  lessee 
for  the  whole  term  amounts  to  an  assign- 
menL  Halford  v.  Hatch,  Dong.  178. 
Where  a  lease  contained  a  proviso  for  re- 
entry in  case  the  lessee  **  should  demise, 
lease,  grant,  or  let  the  premises,  or  any 
part  thereof,  or  eonyey,  alien,  assign,  or  set 
over  the  indenture,  or  his  estate  therein, 
or  any  part  thereof,  for  all  or  any  part  of 
the  term,"  it  was  held  that  proof  that  the 
lessee  had  entered  into  partnership  with  A. 
and  agreed  that  he  should  have  the  use  of 
a  hack  room,  and  other  parts  of  the  pre- 
mises ezdnrively,  was  evidence  of  a  for- 
feiture. Boe  d.  IHngley  v.  Salee,  1  M.  A 
S.297. 

(r)  Doe  d.  Cheerev.  8mUh,6TBnnt  795. 

(s)  Assigns  are  construed  to  mean  vo- 
luntary assigns,  as  contradistinguished 
from  assigns  by  operation  of  law;  per 
Lord  EUenborough,  9  M.  &  S.  358.  But 
the  alienation  by  executors,  as  in  case  of 
bankruptcy,  may  be  restrained  by  express 
words.    See  below,  note  (u). 

(t)  Doe  d.  Mitchiruon  v.  Carter,  8  T. 
B.57. 

(u)  Doe  V.  Bevan,  3  M.  &  S.  853 ;  3  Wils. 
237.  Fox  V.  Stoan,  Sty.  483.  WeatherUl 
V.  Gearing,  12  Ves.  613.  The  Courts 
have  construed  assigns  to  mean  voluntary 
assigns,  as  contradistinguished  from  as- 
signs by  operation  of  law;  and  further, 
that  the  immediate  vendee  from  the  as- 
signee in  law  is  not  within  the  proviso. 
The  reason  is,  that  the  assignee  in  law 


cannot  be  encumbered  with  the  engage- 
ment belonging  to  the  property  which  he 
takes,  such  as  in  the  case  of  carrying  on 
the  bankrupt's  trade  in  a  public-house. 
Secue  under  a  covenant  for  re-entry  in  case 
lessee  should  become  bankrupt,  or  the  lease 
be  assignable  under  1i  commission  of  bank- 
rupt. Doe  V.  Smith,  5  Taunt.  705.  So 
where  the  party  expressly  covenants  for 
his  executors.  Boe  v.  Harrison,  2  T.  R. 
425.  As  to  the  case  of  a  devise  by  will, 
see  Berry  v.  Taunton,  Cro.  Eliz.  831; 
Shepp.  Touchstone,  144 ;  Crusoe  v.  Bugby, 
3  Wils.  237 ;  Swan  v.  Fox,  Styles,  482. 

(x)  Seers  y.  Hind,  I  Ves.  jun.  2»5. 

(y)  Doe  V.  Carter,  8  T.  R.  300.  Doe  v. 
Skegffs,  cited  2  T.  R.  134. 

(z)  Doe  V.  Payne,  I  Starkle's  C.  86. 

(a)  4  l^unt.  766;  but  see  Ld.  Ellen- 
borough's  observations  in  Doe  v.  Payne, 
IStarkie'sC.  87. 

(b)  For  other  decisions  on  this  subject, 

see  tit.  ElBCTMBlTT.— FORFBITUBB. 

(c)  This  covenant  runs  with  the  land,  and 
binds  the  assignees ;  and  there  is  no  differ- 
ence between  an  assignment  of  an  inherit- 
ance and  a  term  for  years.  A.  devised  for 
a  term  to  B.,  who  assigned  his  interest  to 
C.,  and  covenanted  wi&  him  and  his  as- 
signs for  quiet  enjoyment;  C.  demised  to 
D.,  who  was  evicted  for  a  forfeiture  by  B. 
before  the  assignment  to  C;  and  it  was 
held  that  Z>.  might  maintain  an  action  of 
covenant  against  B,  Leujis  v.  Campbell, 
3  Moore,  35.  And  see  Thurtby  v.  Plant, 
1  WilL  Sannd.  241,  b. 


*  The  words  "  coneesei  {r  demisi"  import  a  covenant  in  law.    Bae.  Ah.  tit  Cove- 
nant, [B.]    Shepp.  Touch.  160;  Com.  Dig.  Cov.  [A.]  4.    The  covenant  in  such  case 
ceases  with  the  estate  out  of  which  it  is  granted.  Adams  v.  Oibney,  6  Bhig.  656.   In  an 
action  for  not  accepting  shares  In  a  railroad,  which  by  the  contract  were  to  be  trans- 
ferred 
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made  by  a  person  claiming  by  a  legal  title  inconsistent  with  his  own  (cQ;   Breach.-^ 
and  his  proof  must  correspond  with  such  ayerment  (e).    If  the  eviction  has  ?"^®'  *?" 
been  obtained  by  means  of  legal  process,  the  plaintiff  should  proye  the  ^°^*" 
execution  and  judgment,  and  show  how  it  was  obtained.    Where  the  cove- 
nant is  particular  against  interruption  or  eviction  by  the  lessor  or  grantor, 
or  some  other  specified  person,  the  plaintiff  need  not  allege,  and  of  course 
need  not  prove  the  title  of  the  party  interrupting  or  evicting  him  (f). 

The  plaintiff  must  show  some  act  done,  or  disturbance  of  his  possession, 
which  amounts  to  a  breach  of  the  covenant.  A  mere  verbal  disturbance, 
by  prohibiting  the  tenant  of  the  covenantee  from  paying  rent,  will  not 
amount  to  a  disturbance  (^). 

In  support  of  this  plea  in  excuse  for  the  non-performance  of  a  covenant,  Plea  of 
the  defendant  must  prove  such  an  entry  or  eviction  as  was  sufficient  to  ^^._^^ 
prevent  the  performance  of  the  covenant. 

On  a  covenant  to  repair  the  dwelling-house,  proof,  under  this  plea,  of  an 
entry  into  the  back-yard  would  not  be  sufficient,  unless  it  appeared  that  this 
entry  wholly  prevented  the  defendant  from  repairing  the  house  (A). 

In  an  action  of  covenant  for  quiet  enjoyment  against  il.,  and  any  person 
by  his  means,  title  or  procurement,  it  is  sufficient  to  prove,  by  way  of  breach, 
a  claim  of  dower  by  the  wife  of  A.  (t) ;  or  an  entry  by  the  wife  of  A,y  4he 
latter  having  purchased  jointly  with  his  wife  {k) ;  or  by  the  appointee  of 


cvictioiL 


{d)  Titdale  v.  Sir  W.  Euex,  Hob.  34. 
FoHer  v.  Pierwn^  4  T.  R.  617.  Buckley  v. 
Williamt,  d  Lev.  325 ;  Lofft,  400.  Hurd  v. 
Fletcher,  I  Dong.  43.  Bvam  v.  VaugTum^ 
4  B.  &  C.  361.  Spencer  v.  Marriott,  1  B. 
&  C.  457.  Brookt  v.  Humphries,  5  Bing. 
N.  C.  55. ;  6  So.  756.  Where  the  lease 
contains  a  covenant  for  qniet  enjoyment 
against  the  lessor  and  those  who  claim 
nnder  him,  the  lessee  eannot,  upon  an  evic- 
tion by  a  paramount  title,  recover  under 
the  implied  covenant  for  general  title,  im- 


plied in  the  word  "  demise."  Menril  v. 
Frame,  4  Taunt.  329. 

(e)  Hobeon  ▼.  Middleton,  6  B.  &  C.  205. 

(/)  Perry  y .  Edwards,  1  Str.  400.  Lloyd 
v.  Tonikku,  1 T.  R.  671 .  Such  a  covenant 
extends  to  tortious  acts  by  the  specified 
person.  1  Str.  400.  Nash  v.  Palmer,  5 
M.&S.374.  For<e  v.  Fine, 2 BolLR. 21; 
2  Sannd.  181,  a. 

{g)  1  Brownl.  81. 

Ih)  B.  N.  P.  165. 

(t)  GodboIt,d33;  Pal.  340. 

(A)  Builer  v.  SwinneHony  Pal.  330. 


feired  and  paid  for  by  the  1st  of  March  or  any  intermediate  period,  paying  for  them  at 
par,  with  all  calb,  the  plaintiff  binding  himself  to  execute  a  legal  transfer  to  the 
defendant  on  that  day,  it  appeared  that  the  plaintiff  had  procured  the  transfers  from 
a  third  party,  executed,  as  to  the  name  of  the  trensferee,  in  blank,  which  he  tendered  on 
the  1st  of  March  to  the  defendant,  and  that  calls  doe  before  that  day  had  not  been  paid 
as  required  by  the  local  Act  previous  to  any  transfer;  held,  upon  objection,  that  the 
plaintiff  having  contracted  for  a  conveyance  from  him,  it  must  be  intended  to  be  a  con- 
ye3rBnce  in  the  statutory  form,  and  upon  the  implied  covenant  of  the  plaintiff  for  title,  and 
that  the  implied  covenant  from  tlie  third  party  was  not  the  same  thing ;  secondly,  that 
the  objection  upon  the  local  Act  had  been  waived  by  an  agreement  by  the  defendant  that 
the  plaintiff  should  not  pay  such  instalments ;  and  lastly  and  chiefly,  that  the  convey- 
ance required  by  the  Act  being  clearly  one  by  deed,  an  instrument  with  the  name  of  the 
vendor  in  blank  at  the  time  of  the  sealing  and  delivery  was  void.  HibblewhUe  v.  3PMo» 
rine,  6  M.  &  W.  200.  A  covenant  in  law  is  restrained  by  a  particular  covenant.  Nokes 
v.  James,  4  Co.  80;  1  WiU.  Sannd.  60;  and  supra,  note  (c).  Idnev.  Stephenson^ 
4  Bing.  li.  C.  678;  5  Bing.  N.  C.  183;  where  express  covenants  for  warranty  are  intn^ 
dueed,  none  can  be  implied  from  the  general  terms.  See  Stannard  v.  Forbes,  6  Ad.  & 
Ell.  672;  and  see  1am  y«  Stephenson,  4  Bing.  N.  C.  678.  Where  a  superior  landlord 
distraina  on  an  under-tenant  by  deed,  the  latter  cannot  sue  in  assumpsit,  but  must  resort 
to  an  action  of  covenant  against  his  lessor.  Schlenker  v.  Moxey,  3  B.  A  G.  780.  The 
oovenant  for  qniet  eqjoyment  relates  to  the  assignor's  own  acts  subsequent  to  the  terms 
vesting  in  him  against  any  subleases  or  assignment  before  granted  by  the  assignor.  Per 
Lord  Ellenboroogh.  Barton  v.  Fitzgerald,  16  East,  542.  A  oovenant  by  the  lessor, 
that  the  lessee  paying  rent  shall  quietly  enjoy,  is  not  a  conditional  covenant  Bawson 
v.  Dyer,  5  B.  &  Ad.  584. 
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Covenant 
to  repair. 


Covenant 
not  to  sue. 


Covenant 
not  to 
aign. 


A.y  under  a  power  to  which  A,  was  party  (I) ;  or  by  the  eldest  son  of  A^f 
claiming  under  a  settlement  made  by  A.  (m). 

Where  the  defendant  covenanted  that  he  had  not  permitted,  nor  suiTered 
to  be  done,  any  act  whereby  an  estate  was  encumbered,  it  was  held  that  the 
assenting  to  an  act  which  he  could  not  prevent  was  not  a  breach  of  the 
covenant  (n). 

Under  a  covenant  to  keep  a  house  in  repair,  it  is  sufficient  to  keep  it  in 
substantial  repair,  according  to  the  nature  and  circumstances  of  the  build- 
ing (o) ;  therefore  evidence  is  admissible  as  to  the  state  and  circumstances 
of  the  house  at  the  time  of  the  demise  {p). 

On  a  covenant  to  keep  in  repair  during  the  term,  an  action  may  be  brought 
during  the  term  (q).  It  is  not  sufficient  evidence  of  a  breach  of  covenant 
to  show  that  the  house  was  destroyed  by  a  tempest,  unless  the  covenantor 
has  delayed  to  repair  it  beyond  a  reasonable  time  (r). 

Upon  the  execution  of  a  bond,  the  obligee  by  deed-poll  (releasing  a  former 
bond  payable  by  the  party's  executors,  &c.  for  which  the  latter  had  been 
substituted)  covenanted  not  to  sue  on  the  latter  bond  in  the  lifetime  of  the 
obligor ;  and  that  if  any  other  should  sue  in  his  name,  and  recover,  that  the 
obligee  would  pay  the  obligor,  during  his  life,  the  interest  on  the  sum 
recovered ;  held,  that  it  was  no  bar  to  an  action  by  an  assignee  of  the  bond 
suing  in  the  name  of  the  obligee ;  and  that,  if  the  action  had  been  brought 
for  the  benefit  of  the  obligee,  the  defendant  should  have  pleaded  the 
fraud  («). 

Covenant  by  lessor  against  the  assignee  of  lessee,  for  non-payment  of  rent; 
plea,  that  before  the  rent  became  due  the  defendants  assigned,  the  replication 
setting  forth  a  covenant  by  lessee,  his  executors  and  administrators,  not  to 
assign  without  licence :  held,  that  the  action  being  founded  on  privity  of 
estate,  the  obligation  ceased  when  that  privity  was  destroyed ;  the  plain- 


(I)  Hurd  V.  Fletcher,  1  Doug.  43. 

(m)  Evam  v.  Vaughtm,  4  B.  &  C.  261. 

(n)  Hobton  v.  Middleton,  6  B.  &  C.  295. 
A, tortious  disturbance  by  a  stranger  is 
insufficient  2  Saund.  178  (n).  DuMey  v. 
Folliott,  3  T.  a  587. 

(o)  It  is  not  meant  that  the  house  should 
be  delivered  up  in  an  improved  state,  or 
that  the  effect  of  the  elements  should  be 
averted,  but  only  that  it  should  be  kept  in 
the  state  in  which  it  was  before  the  de- 
mise, by  the  timely  expenditure  of  money 
and  care.  Outteridge  V.  Munyard,  1  Mo. 
k  R.  334.  Burdett  v.  Withen,  7  Ad.  5c 
£11.  136.  And  see  below,  tit.  Waste  ; 
and  Dretoorth  v.  Johnson,  5  C.  &  P.  239. 
HarriM  v.  Jonet,  1  Mo.  &  R.  334.  GtU" 
ieridge  v.  Munyardf  1  Mo.  &.  R.  334.  A 
covenant  to  repair  is  not  broken  by  altera- 
tions and  improvements,  where  improve- 
ments are  contemplated  in  the  lease,  as 
where  the  covenant  b  to  keep  in  repair; 
{inter  alia)  Improvements,  Doe  v. 
Jones,  4  B.  &  Ad.  126.  But  under  a  cove- 
nant to  repair  and  uphold  (inter  alia)  brick 
walk,  the  pulling  down  a  brick  wall,  sepa^ 
rating  the  court-yard  from  another  yard, 
is  a  breach.  Doe  v.  Bird,  6  C.  &  P.  106. 
So  if  a  doorway  be  broken  into  the  adjoin- 
ing house,  it  is  a  breach  of  the  covenant 


to  repair.  Doe  v.  Jackson,  2  Starkie's  C« 
03.  A  covenant  to  put  the  premises,  with- 
in a  reasonable  time,  in  a  state  of  habitable 
repair,  and  deliver  them  up  in  such  state, 
means  such  a  state,  as  well  with  respect  to 
safety  as  the  comfort  of  the  class  of  per^ 
sons,  and  the  purpose  for  wliich  they  were 
to  be  occupied.  Belcher  v.  M'Tntoskf 
2  M.  dc  R.  186.  A  tenant  under  a  cove- 
nant to  repair  is  liable  for  repairs  only ; 
he  is  not  liable  for  any  extra  expense,  e.  g, 
for  expense  which  would  be  incurred  by 
laying  a  floor  on  an  improved  plan.  Sau>' 
ard  V.  Lcggatt,  7  C.  &  P.  613.  A  tenant 
from  year  to  year  is  bound  merely  to  keep 
the  premises  wind  and  water  tight.  Leech 
v.  Thomas,  7  C.  &  P.  327.  Under  a  cove- 
nant to  keep  and  leave  the  house  in  as  good 
repair  as  it  was  in  at  the  time  of  making 
the  lease,  the  tenant  b  bound  only  to  do 
his  best  to  keep  it  in  the  same  plight;  ordl« 
nary  and  natural  decay,  is  no  breach  of  the 
covenant.  Fits.  Ab.  Cov,  4 ;  Shepp.TV>ucli« 
169. 

(p)  Burdett  v.  Withers,  7  Ad.  A  £1U 
636.  Stanly  v.  Totegood,  3  Ring.  N.  C.  4» 
Muntz  V.  Qoring,  4  Ring.  N.C.  451. 

{q)  Luxmore  v.  Robson,  1  B.  &  A.  584.. 

(r)  Shcpp.  Touch.  173. 

{»)  Morley  v.  Frere,  6  Ring.  647. 
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tiff's  remedy  against  the  defendant,  if  within  the  corenant,  was  on  the 
coTenant  not  to  assign  (0- 

Where  the  plaintiff  declares  as  assignee  (u),  and  his  title  is  put  in  issue 
by  one  or  more  of  the  defendant's  pleas,  he  must  prove  his  title  as  alleged  (x); 
whether  as  assignee  of  the  reversion,  by  proof  of  the  due  execution  of  the 
assignment  (y) ;  as  assignee  of  the  estate  of  a  bankrupt,  by  proof  of  the 
several  steps  of  bankruptcy,  and  of  the  assignment  (z\  if  an  assignment  be 
essential  to  title ;  as  heir  (a)  of  the  covenantee ;  or  as  his  devisee  or  his 
executor,  according  to  the  circumstances  of  the  case. 

The  production  of  an  original  lease  for  a  long  term,  with  proof  of  pos- 
se.ssion  for  seventy  years,  affords  presumptive  evidence  of  all  mesne  assign- 
ments (b). 

Where  the  action  is  by  an  assignee  of  the  reversion  on  a  covenant  to 
pay  rent,  and  the  assignment  is  traversed,  the  plaintiff  may  either  prove 
a  conveyance  duly  and  regularly  made,  or  a  payment  of  rent  to  him  by  the 
defendant  (c). 

So  if  the  defendant,  by  one  or  more  pleas,  deny  that  he  is  bound  by  the 
coyenant,  the  plaintiff  must  prove  the  liability  as  assignee  (</).     Upon  a 


Plea  deny- 
ing title  of 
plaintiif- 


(0  Paul  V.  Nurte,  8  B.  &  C.  486. 

(n)  Before  the  stat  32  Hen.  8,  c.  34,  the 
action  of  debt  for  rent  lay  for  the  assignoe 
of  the  reversion  at  common  law ;  and  the 
action  being  fonnded  on  privity  of  estate, 
was  local.  Walker's  Case,  3  Rep.  22,  b. ; 
4  Mod.  81.  Olover  v.  Cope,  4  Mod.  80; 
1  Will.  Sannd.  24 ! ,  c  in  note.  The  effect  of 
the  above  statute  was  to  transfer  a  privity 
of  contract,  and  to  enable  the  assignee  of 
the  lessor  to  maintain  covenant  against  the 
lessee.  Tkursby  v.  Plant,  I  Will.  Saund. 
237.  The  lessor  might,  at  common  law, 
mahitain  debt  or  covenant  for  rent,  or  not 
repairing,  or  other  covenant  running  with 
tbe  land,  against  the  assignee  of  the  lessee; 
Imt  the  action  was  local,  as  founded  in 
privity  of  estate.  Walker's  Case,  3  Rep.  22 ; 
6  Heo.  7, 19,  a. ;  1  Will.  Saund.  241,  e.  in 
Bote ;  and  consequently  such  an  action  by 
the  acaignee  of  the  reversion  against  the 
assignee  of  the  lessee  is  also  local,  and  must 
be  brought  in  the  county  where  the  land 
lies.  Ibid,  Where  J.  B,  seised  in  fee  con- 
Teyed  to  the  defendant  in  fee,  to  the  use 
that  J,  B,,  his  heirs  and  assigns,  might  take 
to  hifl  use  a  rent  issuing  out  of  the  premises, 
and  the  defendant  covenanted  with  J,  J9., 
bis  heirs  and  assigns,  to  pay  the  rent,  and 
to  build  on  tbe  premises ;  it  was  held  that 
the  leaaee  of  J.  B.  could  not  maintain  an 
action  on  either  covenant  against  the  de- 
fendant, for  there  was  no  privity  either  of 
contract  or  of  estate.  MUnes  v.  Braneh, 
5M.&8.411. 

{x)  After  a  lease  for  twenty-one  years, 
the  leasee  sublet  the  premises  to  Af  .  for  the 
term  wanting  twenty-one  days,  and  after- 
wards assigned  all  his  interest  in  the  under- 
lease and  reversion  to  the  original  lessor, 
which  the  latter  assigned,  with  all  his  in- 
terest in  fee,  to  the  plaintiff  by  way  of 
mortgage;  ilf.  also  afterwards  assigned 
all  his  interest  in  the  term  granted  to  him, 


to  the  defendanta  by  way  of  mortgage,  but 
the  latter  never  entered.  Held,  flrat,  that 
the  intermediate  interest  in  the  underlease, 
carved  out  of  the  original  lease,  still  re- 
mained as  a  barrier  between  the  original 
term  and  the  inheritance,  and  that  the  im- 
mediate reversion  did  not  merge  in  the 
larger  estate ;  secondly,  that  it  was  not 
necessary  that  the  original  lessor  should 
have  been  the  grantee  of  the  whole  of  his 
immediate  lessee's  reversion,  in  order  to 
enable  him  to  sue  upon  the  covenants  inci- 
dent to  that  reversion;  and  lastly,  that 
the  defendants  having  received  the  l^ue  in 
pursuance  of  the  assignment  to  them,  they 
became  legally  possessed,  and  their  legal 
liability  as  assignees  eonid  not  be  affected 
by  any  trusts  created  in  the  deed  of  assign- 
ment ;  the  plaintiffs  were  therefore  entiUed 
to  sue  on  the  covenants  in  such  underlease 
for  rent  Burton  v.  Barclay,  7  Bing.  746. 

(y)  See  tit.  Deed. 

(z)  See  tit.  Bankruptcy. 

(a)  See  the  several  titles  Devisbb, 
ExECCTOR,  Heir,  kc. 

(b)  Earl  v.  Baxter,  2  Bl.  1228. 

(c)  Peake's  £v.  283,  Doe  v.  Parker, 
there  cited ;  and  see  Carriek  v.  Biagrave, 
1B.&B.  531. 

(d)  If  he  be  charged  as  assignee  of  the 
whole,  when  in  foct  he  is  assignee  of  part 
only,  the  non-joinder  of  the  other  tenants 
in  common  ought,  it  seems,  to  be  pleaded 
in  abatement  Mureson  v.  Dawson,  5  B. 
&  C.  479.  In  covenant  by  the  lessor  against 
the  executor  of  the  assignee  of  the  lessee, 
become  insolvent,  for  rent  accruing  subse- 
quently to  the  death  of  such  assignee; 
held,  that  if  the  latter  assented  to  the  as- 
signment made  under  the  7th  Oeo.  4,  c.  57, 
and  acted  as  tenant  of  tlie  premises,  his 
executor  was  liable  as  representing  the  as- 
signee. Abercrombie  v.  Hickman,  3  N.  5c 
P.  670. 
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covenant  which  runs  with  the  land,  proof  that  the  defendant  is  heir  will 
support  a  declaration  which  charges  him  generally  as  assignee  (e). 

So  the  assigpiee,  under  a  plea  to  that  effect,  may  show  an  assignment 
of  the  term  to  another  before  breach  (/)•  Notice  of  such  assignment  to  the 
plaintiff  is  unnecessary  (g) ;  the  assent  of  the  assignee  will  be  presumed  (A). 

The  defendant  may  object  that  he  is  assignee  of  part  only,  where  he  is 
charged  as  assignee  of  the  whole  (t). 

Where  the  plaintiff  declared  ag^nst  the  assignees  under  a  commission  of 
bankrupt  against  the  lessee,  and  averred  in  the  usual  form  that  the  estate, 
right,  title,  &c.  of  the  lessee  came  to  the  defendants  by  assignment  thereof 
duly  made,  by  virtue  of  which  said  assigpiment  they  entered  into  the  de- 
mised premises,  and  were  possessed  thereof  for  the  residue,  &c. ;  it  was  held, 
that  the  averment  was  not  satisfied  by  proof  that  the  assignees  had  adver- 
tised the  lease  for  sale,  (without  stating  themselves  to  be  the  owners,)  and 
without  taking  any  possession  of  the  premises  (A).  But  it  was  said  by  Lord 
Ellenborough,  that  if  a  bidder  had  been  found,  and  the  defendants  had 
accepted  the  bidding,  that  would  have  been  evidence  of  their  assent  to  take 
to  the  premises.  And  where  the  assignees  of  a  bankrupt  paid  rent,  not  as 
tenants,  but  for  the  purpose  of  preventing  a  distress  u]ion  the  premises 
where  the  bankrupt's  goods  remained,  under  a  protest  that  they  did  not 
mean  to  adopt  the  term,  imless  upon  a  trial  made  it  should  be  found  to  be 
valuable,  and  the  premises  were  put  up  to  sale  with  the  plaiatiff's  concur- 
rence, it  was  held  that  they  were  not  liable  to  covenant  for  rent,  although 
they  had  kept  the  keys  of  the  premises  for  four  monthsy  no  application 
having  been  made  to  them  to  deliver  them  up  (I). 


(e)  JDeriiley  v.  Custanee,  4  T.  R.  75. 

(/)  Where  the  defendant  proved  that 
he  had  executed  the  asflignment,  bat  it 
had  not  been  deliyered  to  the  assignee,  bat 
remained  in  the  hands  of  the  defendant's 
solicitor,  who  had  a  lien  apon  it,  it  was 
held  to  be  soffldent.  OdeU  v.  Wake,  8 
Camp.  894. 

{g)  Pitcher  v.  Tovey,  1  Salk.  81.  Tay- 
lor V.  Shaw,  1  B.  &  P.  21. 

[h)  Ibid. 

h)  Hare  v.  Cater,  Cowp.  768. 

[k)  Turner  v.  RiehardMn  and  another, 
7  East,  885.  Bee  alto  1  Esp.  C.  284;  and 
see  Page  v.  Godden,  2  Starkie's  C.  200. 
Where  a  party  assigned  all  his  property  In 
trust  for  his  creditors,  and  the  assignees, 
shortly  after,  advertised  the  property  as- 
signed for  sale,  inclnding  a  lease,  for  which 
there  being  no  bidder,  they  tendered  the 
key  of  the  premises ;  held,  that  the  words 
of  the  assignment  being  large  enough  to 
include  leasehold  interests,  it  was  a  qaes- 
tion  fer  the  jury  whether,  after  the  de- 
fendants were  aware  of  the  existence  of  the 
lease,  they  had  so  dealt  with  the  property 
as  to  make  themselves  assignees  of  it,  and 
liable  to  the  covenants;  but  not,  if  they 
had  done  no  more  than  fairly  try,  by  putting 
np  the  lease  for  sale,  whether  any  benefit 
could  be  made  of  it.  Carter  ▼.  Wame, 
1  M.  &  M.  470.  And  see  Wheeler  v. 
Brcanah,  8  Camp.  840.  Haneon  v.  Ste- 
veneon,  1  B.  &  Ad.  808;  and  Clarke  ▼. 
Hume,  I  By.  Sc  M.  207.     In  order  to 


charge  the  assignees  of  a  bankmpt,  some 
evidence  must  be  given  of  their  acceptance 
of  the  lease;  see  6  Q.4,  c  16,  s.  75.  Cope- 
land  V.  Stephens,  1  B,  k  k,  503.    The 
allowing  the  bankrupt  to  carry  on  the  trade 
npon  tbe  premises  for  tbe  benefit  of  credi- 
tors, under  the  occasional  superintendence 
of  the  assignee,  is  an  acceptance,  although 
the  assignee  by  letter  to  the  landlord  dls- 
ehUm  the  acceptance.    Clarke  v.  Hume,  1 
Ry.  k  M.  207.  So  where  assignees,  chosen 
on  the  8th,  suffered  the  bankrupt's  cows 
to  remain  on  the  premises  tiU  the  10th, 
during  which  time  they  were,  however, 
milked  by  order  of  the  assignees,  who  had 
received  the  key  of  the  pr^dses  firom  the 
messenger.   Weleh  v.  Myers,  4  Camp.  868. 
8ee  fhrther  Hasting  v.  WiUon,  Holf  s  C. 
200.   Hanson  v.  Stevenson,  1  B.  ft  A.  808. 
It  has  been  held,  that  the  provisional  as- 
signee of  sn  insolvent  mast  be  taken  to 
have  consented  to  accept  the  property. 
Crofts  V.  Pick,  1  Blng.  854.    Doe  v.  An- 
drews, 4  Blng.  848.    Under  the  Insolvent 
Acts,  58  G.  8,  c.  102,  and  1  G.  4,  c.  1 19, 
the  permanent  assignees  are  not  bound  to 
accept  it  See  the  stat  7  G.  4,  c.  57,  s.  98, 
and  1  &  2  Viet.  c.  110,  ss.  87  ft  50.    A  trus- 
tee  under  an  assignment  for  the  benefit  of 
creditors  has  a  reasonable  time  fbr  consl- 
demtion  whether  he  will  take  the  lease: 
Carter  v.  Warner,  M.  ft  M.  479. 

(0  Wheeler  v.  Bramah,  8  Camp.  840; 
and  now  see  the  statute  6  Geo.  4,  c.  16, 
B.  75. 
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If  the  plaintiff  state  the  particulars  of  the  defendant's  title,  thej  must,  if 
traversed,  be  proyed  as  laid  (m).    But  under  a  general  allegation,  it  is  suffi 
clent  primd  facie  eridence  to  prove  payment  of  rent  or  possession  by  the 
defendant  (n). 

Proof  of  possession  by  the  defendant,  or  of  payment  of  rent,  iBprimd/aeie 
proof  that  he  is  assignee.  But  still  the  defendant  may  show  that  the  title 
is  in  another,  and  prove  that  he  is  under-tenant  only,  even  though  the 
reversion  of  but  one  day  be  left  in  the  original  lessee  (o).  So  the  devisee  of 
the  equity  of  redemption,  the  legal  estate  being  in  a  mortgagee,  is  not 
liable  to  a  covenant  running  with  the  land  (p).  So  he  may  show  that  he  is 
but  appointee^  and  as  being  in  by  the  appomtarj  not  liable  on  a  covenant 
binding  on  assigpis  (9).  But  an  actual  entry  or  possession  is  not  essential 
to  render  the  assignee  of  the  whole  term  of  a  lease  liable  to  the  covenant 
for  payment  of  rent  (r). 

If  the  plaintiff  charge  the  defendant  through  a  variety  of  deeds,  instead 
of  charging  him  generally  by  virtue  of  divers  mesne  assignments,  and  these 
be  put  in  issue  by  the  plea,  the  plaintiff  must  prove  the  deeds  as  stated  («). 
In  respect  of  a  defence  on  the  ground  of  illegality  of  contract,  there  is  no 
difference  between  a  contract  by  parol  and  one  under  seal  (Q. 

Under  the  plea  of  release  (which  must  be  by  deed),  it  must  be  proved  that 
the  release  was  executed  subsequently  to  the  breach  of  covenant. 

In  covenant  for  non-repair,  the  defendant,  it  is  said,  may  examine  the 
plaintiff's  witnesses  generally  as  to  the  state  of  the  premises  at  the  time  of 
the  demise,  but  not  as  to  particular  defects,  and  when  they  arose  (u). 

A  plea  of  expulsion  to  a  declaration  on  covenant  for  non-payment  of 
rent,  is  not  supported  by  evidence  of  a  mere  trespass  (x).  But  an  expul- 
sion from  part  suspends  the  whole  rent  (y). 

The  evidence  peculiar  to  the  pleas  of  Accord  and  Satisfaction,  Infancy,  is 
treated  of  elsewhere,  imder  the  proper  titles. 


(m)  Turner  r,  Bylet^  8  B.  &  P.  461. 

(n)  Doe  V.  TTittiaiw,  6  B.  &  C.  41. 

(o)  Holford  Y.  Hatehy  Bong.  178.  Hare 
V.  Catar,  Cowp.  766. 

(p)  Mayor f  fee.  qf  Carlisle  v.  BlamirOf 
8  East,  487. 

(q)  Boach  ▼.  Wadham,  6  East,  389. 
Where  the  contract  for  the  purchase  of 
leasehold  premises  amounted  only  to  an 
equitable  agreement,  and  there  was  na 
l^;al  assignment,  it  was  held  that,  being 
equitable  SMignee  of  the  whole  interest, 
the  obligation  was  co-eztensiTe  with  tliat 
interest,  and  that  the  purchaser  was  liable 
to  indemnify  the  plaintiff,  the  equitable 
assignor,  against  all  damages  incurred  by 
reason  of  breaches  of  covenant  on  the  lease 
subsequent  to  the  date  of  the  agreement. 
Clme  V.  WUberforce,  1  Bear.  113. 

<r)  WiUiams  v.  Boeanquety  1  B.  5c  B. 
388,  overruling  Baton  v.  Jaquet,  Doug. 
488.  See  7  T.  R.  813;  Stone  v.  Bvane, 
Wood&ll's  L.  Sc  T.  c.  8,  s.  15  -,  Co.  Litt 
46.  b.;  1  Ld.  Raym.  867.  Grattan  v. 
Biffglett  4  Taunt.  766.  But  it  seems 
that  in  order  to  charge  an  executor  as 
assignee,  it  must  be  proved  that  he  entered 
on  l£e  premises.  TUney  v.  Iforritf  1  Ld. 
Baym.  658. 

(j)  3  B.  &  P.  461. 

(f)  In  covenant  for  rent,  it  is  a  good 


plea  that  the  premises  were  let  for  the  ex- 
press purpose  of  being  used  for  drawing 
oil  of  tar  or  pitch,  contrary  to  the  provi- 
sions of  the  Building  Act  Oa§4ight  and 
Coke  Company  v.  Turner,  6  Bing.  If.  C. 
666;  7  Sc.  778 ;  6  Bhig.  N.  C.  834.  On 
an  agreement  for  relinquishment  of  a  trade 
for  a  consideration,  and  covenant  against 
exercising  at  any  time  thereafter  the  trade 
of  a  common  carrier  to  and  from,  certain 
places,  held  that  the  Court  could  not 
enter  into  the  reasonableness  of  the  re- 
straint  in  respect  of  the  consideration, 
nor  declare  the  covenant  void  by  reason  of 
the  restriction  being  unlimited.  Archer  v. 
Marth,  6  Ad.  &  EU.  (Q.  B.)  059;  and  3 
Nev.&P.563.  Also  Hitchcock  i.  Coker^ 
6  Ad.  &  Ell.  488 ;  overruling  Homer  v. 
Oravetj  7  Bing.  735.  A  covenant  in  a  lease 
of  a  brewery,  that  the  lessor  would  not  carry 
on  the  trade  during  the  demise,  is  void,  as 
being  an  instrument  of  trade.  Hinde  v. 
Gray,  1  Sc.  N.  S.  138.  But  see  Archer 
v.  Marsh,  and  Hitchcock  v.  Coker,  supra. 

(it)  Young  v.  Mantz,  6  Sc.  377.  See 
Stanley  v.  Towyood,  8  Sc«  818;  and  3 
Bing.  K.  S.  4. 

(«)  Hodgkin  v.  Queenborough,  Willes, 
181.    B.N.P.  177. 

(y)  Co.  Litt.  148.  b.  WaUiei'i  Caee^ 
8  Rep.  33.  b. 
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COVERTURE.    See  HUSBAND  AND  WIFE. 

CRIMINAL  CONVERSATION. 

Thb  plaintiff,  in  an  action  for  criminal  conversation  with  his  wife,  must 
prove,  Ist.  The  marriage ;  2dly.  The  fact  of  adultery ;  3dly.  It  is  usual  to 
adduce  evidence  in  aggravation  of  damages. 
Marriage.  1st.  His  Marriage, — The  plaintiff  must  prove  a  marriage  in  fact;  proof 
of  cohabitation  and  reputation  are  insufficient  (z).  But  this  is  the  only 
instance  in  civil  cases  in  which  such  evidence  is  insufficient,  and  the  excep- 
tion in  this  case  is  founded  partly  on  the  consideration  that  the  proceeding 
is  of  a  penal  nature,  and  partly  as  a  rule  of  policy  and  convenience,  to  pre- 
vent the  setting  up  of  pretended  marriages  for  bad  purposes  (a).  Even  the 
defendant's  admission  of  the  fact  has  been  said  to  be  insufficient  (&). 

The  defendant  was  surprised  at  a  lodging  with  the  plaintiff's  wife,  and  on 
being  asked  where  Major  Morris's  wife  was,  he  answered,  '^  in  the  next 
room ;''  this  was  holden  to  be  insufficient,  for  it  was  nothing  more  than  a 
confession  of  the  reputation  that  she  went  by  the  name  of  the  plaintiff's  wife, 
and  not  a  confession  of  the  fact  of  marriage  (c). 

Where,  however,  the  defendant  has  seriously  and  solemnly  recognised  the 
marriage,  it  seems,  upon  principle,  that  his  acknowledgment  is  admissible 
evidence  of  the  fact  (d). 

Since  the  action  is  against  a  wrong-doer^  it  seems  to  be  sufficient  to  prove 


{z)  Iformv.JIfiZZer,  4  Burr.  2057.  The 
reason  assigned  by  Lord  Maosfleld  is,  that 
otherwise  parties  might  be  liable  to  anch 
actions  on  evidence  made  by  the  plaintiff 
who  brings  the  action.  In  an  action  for 
criminal  conversation,  the  plaintiff  and  his 
wife  being  Quakers,  the  register  of  their 
marriage  and  proof  of  its  having  been 
celebrated  according  to  the  forms  of  that 
society,  held  soflScient.  Deane  v«  ThO" 
mat,  1  H.  &  M.  861.  In  an  action  for 
criminal  conversation,  the  letters  of  the 
wife  to  her  husband  and  others  are  admis- 
sible in  evidence  to  show  the  state  of  the 
wife's  feelings,  althouf^h  they  may  also 
state  that  which  would  not  strictly  be 
evidence.  Willis  v.  Bernard,  8  Bing, 
376. 

(a)  4  Burr.  8057.  JBirt  v.  Barlow, 
Douf?.  162. 

{h)  Peake's  L.  Ev.  358.  Birt  v.  Bar- 
low, Doug.  162.  But  see  tit.  ABMissioir. 
—Polygamy. 

(c)  MorrU  v.  MiUer,  Burr.  2057; 
B.  N.  P.  27.  In  strictness,  however,  and 
upon  general  principles,  it  is  diiHcult  to 
exclude  such  evidence  from  the  conside- 
ration of  the  jnry.  To  rely  upon  such 
evidence  to  prove  a  fact,  the  circumstances 
of  which  are  peculiarly  within  the  plain- 
tiff's own  knowledge,  and  consequently 
where  better  proof  might  be  had,  and  to 
substitute  for  it  the  mere  declaration  of 
the  defendant,  which  may  be  founded  on 
nothing  more  than  the  mere  assertion  of 
the  parties  themselves,  would  fully  war- 
rant the  highest  degree  of  suspicion  and 


Jealousy,  so  as  to  induce  the  Jnry,  *on  the 
recommendation  of  the  Ck>urt,  to  require 
better  evidence.  Still  cases  may  occur 
where  eridence  resting  on  the  same  foun- 
dation, but  merely  stronger  in  degree, 
would  be  not  only  evidence,  but  almost 
conclusive  of  the  fact.  Suppose,  for  in- 
stance, that  in  some  other  proceeding 
where  it  was  necessary  to  prove  the  same 
marriage,  the  present  defendant  had  made 
an  affidavit  setting  forth  all  the  circum- 
stances of  the  marriage,  and  that  he  was 
himself  present  at  the  ceremony,  could  it 
be  said  that  such  evidence  would  not  be 
most  cogent  to  prove  the  fact  of  marriage? 
And  yet  it  would  be  evidence  of  the  same 
class  with  the  former,  and  its  admissi- 
bility would  rest  on  no  otfaar  basis  than 
any  other  assertion  made  by  the  defen- 
dant would  do.  (Vide  supra,  tit.  Admis- 
sions ;  Bigg  v.  Cttrgenven,  2  Wils.  999 ; 
and  Lord  l^enborough's  observations  in 
Dickenson  v.  Causard,  1  B.  &  A.  679; 
where  he  says, "  I  take  it  to  be  quite  clear, 
that  any  recognition  of  a  person  standing 
in  a  given  relation  to  others  is  primAfaeis 
evidence,  against  the  person  making  such 
recognition,  that  such  relation  exists.'*) 
These  observations,  which  are  made  for 
the  purpose  of  preserving  the  entirety  of  a 
general  principle,  regard  the  theory  rather 
tlian  the  practice  in  such  cases ;  for  it  is 
quite  clear  that  a  jury  would  be  fully  war- 
ranted in  refusing  to  And  the  foot  of  mar- 
riage upon  evidence  so  Blight,  when  evi- 
dence so  much  better  might  be  adduced. 
{d)  See  the  last  note,  and  supra,  30. 


CRIMINAL    CONVERSATION. 


353 


a  marriage  aceording  to  any  religion,  as  in  the  case  of  AnabapUsts,  Quakers, 
and  Jews  (e).  The  evidence  to  prove  a  marriage,  in  fact,  which  will  be 
more  fully  considered  hereafter  (/*),  usually  consists  in  proving  an  examined 
copy  of  the  register,  and  in  the  testimony  of  some  one  who  was  present  at 
the  ceremony,  or  who  can  identify  the  parties,  by  evidence  of  their  signa- 
tures in  the  register (^).  So  the  identity  may  be  proved  by  other  circum- 
stances sufficient  to  satisfy  the  jury ;  such  as  that  a  wedding  dinner  was 
given  upon  the  occasion  of  the  marriage ;  that  the  lady  left  her  house  for 
the  purpose  of  being  married,  and  afterwards  was  known  and  addressed  by 
her  husband's  name  (h). 

3dly.  The  fact  of  AduUery, — ^The  evidence  of  this  fact,  which,  from  its  Fact  of 
very  nature,  is  usually  circumstantial  (i),  must  be  sufficient  to  satisfy  the  Adultery, 
jury  (J)  that  an  adulterous  intercourse  has  actually  taken  place.    Proof  of 
familiarities,  however  indecent,  is  insufficient,  if  there  be  reason  to  appre- 
hend, Arom  the  fact  of  the  parties  being  interrupted,  or  on  any  other  circum- 
stance, that  a  criminal  conversation  has  not  actually  taken  place. 

The  nature  of  the  proofs  upon  this  bead  are  too  obvious  to  require  speci- 
fication. They  usually  consist  in  evidence  of  indecent  familiarities  between 
the  parties  (A) ;  their  elopement ;  their  passing  as  man  and  wife  at  the  inn ; 
of  the  season,  irequency  and  privacy  of  their  meetings,  and  of  all  other  cir- 
cumstances attending  their  intercourse,  and  indicating  the  nature  of  it. 

Where  a  discovery  has  been  made  by  a  servant,  it  is  of  importance  to 
show  that  it  was  promptly  communicated  to  the  party  injured ;  if  it  was  not 
made  till  after  a  quarrel  or  dismissal  from  the  service,  or  after  a  long  interval, 
the  evidence  labours  under  great  suspicion. 

Letters  written  by  the  defendant  to  the  wife  frequently  afford  strong  evi- 
dence of  the  nature  of  their  intercourse  {I). 

Where  the  statute  of  limitation  has  been  pleaded  so  as  to  exclude  the  reco- 
Tery  of  damages  for  adulterous  intercourse,  which  took  place  at  a  greater 
distance  of  time  than  six  years  previous  to  the  commencement  of  the  action, 
it  has  been  held  that  anterior  acts  of  adultery  are  still  evidence  for  the  pur- 
pose of  showing  the  nature  of  the  connection  which  subsisted  within  the  six 
years  (m). 

(e)  B.  N.  P.  28,  cites  Woolstcn  v.  Scott, 
per  DenlsoD,  J.,  at  Thetford,  where  the 
plaintiff  was  an  Anabaptist,  and  recovered 
6002.  See  Goner  v.  Lady  Lanetborough, 
Peake's  C.  17.  But  it  was  formerly 
doubted  whether  it  was  not  necessary  to 
prove  that  the  marriage  was  celebrated 
according  to  the  rites  of  the  church. 

(/)  Tit  MARBIAOB. — POLYOAMY. 

(g)  In  consequence  of  ao  expression  by 
Mr.  J.  Buller,  in  the  ease  of  Birt  v.  Bar* 
icw,  a  doubt  has  been  raised  whether,  if 
the  origiaal  register  be  produced,  the  sub- 
scribing witnesses  ought  not  to  be  called. 
This  doubt  seems  to  l«  wholly  destitute  of 
foundation :  the  object  of  such  proof  is  not 
to  bind  a  party  by  the  contents  of  an  in- 
stmment,  but  merely  to  prove  the  identity 
of  the  parties ;  aud  therefore  the  objection 
does  not  arise,  that  evidence  is  adduced  to 
authenticate  the  Instrument  different  from 
that  which  the  parties  have  themselves 
constituted. 

( h)  See  Birt  v.  Barltno,  Dong.  162. 

(t)  In  the  Causes  Cel^bres,  torn.   18. 
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p.  451,  the  law  of  England  on  tliis  sub- 
ject IB  thus  caricatured :  **  Les  preuves  de 
I'adultere  des  femmes  sont  tr^s  difficiles : 
il  faut  que  le  mari  puisse  prouver  qu'il  a, 
comme  dit  Madame  Pemelle  du  Tartuffe, 
v(L  de  ses  propres  yeux :  autrement  il  n'est 
pas  ecout^." 

(J)  Presumptive  evidence  of  the  fact  is 
sufficient  in  the  Ecclesiastical  Courts.  See 
Loveden  v.  Loveden,  2  Hagg.  Con.  2.  The 
only  general  rule  that  can  be  laid  down  upon 
the  subject  is,  that  the  circumstances  must 
be  such  as  would  lead  the  guarded  discretion 
of  a  reasonable  and  just  man  to  tiie  eon- 
duBion;  per  Sir  W.  Scott,  lb.  .And  see 
Chambers  v.  Chambers,  1  Hagg.  Con.  444. 
WUliams  v.  WUliams,  lb.  290.  Elwee 
V.  Elwes,  lb.  277.  Cadogan  v.  Cadogan, 
2  Hagg.  Con.  4.  Woody.  Wood,  A  Hagg. 
Eccl.  Rep.  198  (n). 

{k)  Duke  of  Norfolk  v.  Oermaine,  8 
St  Tr.  27. 

(0  B.  N.  P.  28. 

(m)  Ditke  of  Norfolk  v.  Oermaine,  8 
St  Tr.  27. 
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CRIMINAL   CONVERSATION. 


Damages. 


Evidence  in 

agginTa- 

tion. 


The  confession  of  the  wife  will  be  no  evidence  against  the  defendant  (n) ; 
but  a  discourse  between  the  wife  and  the  defendant  is  evidence  (o)^  as  also 
are  letters  written  by  the  defendant  to  the  wife. 

3dly.  Evidence  of  Damage, — ^There  is  no  case  in  which  the  damages  depend 
more  upon  the  particular  circumstances  of  the  case  than  in  the  action  lor 
adultery.  The  injury  to  the  husband  in  the  dishonour  of  his  bed — ^the 
alienation  of  his  wife's  affections — the  destruction  of  his  domestic  comforts^ 
and  the  suspicion  cast  upon  the  legitimacy  of  her  offspring,  is  usually  visited 
with  considerable  damages  where  there  has  been  no  fault  on  the  part  of  the 
plaintiff.  It  is  a  trite  observation,  that  such  a  loss  does  not  admit  of  any 
pecuniary  estimate  or  compensation ;  this  is  true :  but,  on  the  other  hand, 
such  damages,  if  not  an  adequate  retribution,  constitute  the  only  one  which 
the  law  can  award ;  and  the  impossibility  of  giving  full  redress  is  a  bad 
reason  for  giving  none,  and  for  depriving  morality  of  one  of  its  safi^^rds. 
•  Evidence  in  aggravation  usually  consists  in  showing  the  rank  and  quality 
of  the  plaintiff;  the  condition  of  the  defendant ;  that  he  was  received  by 
the  plaintiff  as  a  friend  or  relation ;  that  he  was  dependent  on  the  plaintiff ; 
that  he  was  a  man  of  fortune  and  condition ;  that  the  plaintiff  and  his  wife, 
previous  to  the  seduction,  lived  upon  terms  of  affection  and  domestic  com- 
fort. For  this  purpose  general  evidence  (/>)  is  admissible  by  any  witness 
acquainted  with  the  family,  who  can  testify  to  their  demeanour  and  conduct, 
and  to  the  terms  on  which  they  lived.  Letters  written  by  the  wife  to  the 
plaintiff  previous  to  any  suspicion  of  a  criminal  intercourse  are  also  admis- 
sible with  the  same  view ;  but,  in  order  to  obviate  all  suspicion  of  collusion 
in  such  case,  it  is  essential  to  give  reasonable  evidence  to  show  that  the 
letters  had  existence  at  the  time  {q) ;  as  by  proof  that  the  wife,  at  the  time 
of  writing,  showed  or  read  them  to  a  witness  (r) ;  and  it  is  desirable,  under 
such  circumstances,  to  explain  the  reason  of  the  wife's  living  apart  from 
the  husband  at  the  time  when  she  wrote  such  letters  («).  But  it  does  not 
appear  to  be  essential  to  give  such  explanatory  evidence  wkere  there  is  no 
ground  to  suspect  collusion  (fy» 

The  wife's  letters  to  a  third  person,  written  before  suspicion  of  the  cri- 
minal intercourse,  are  also  admissible,  although  they  contain  facts  which 
are  not  in  themselves  admissible  evidence  (ti). 

The  opinion  which  a  witness  has  formed  of  the  wife's  affection  for  her 
husband,  from  the  anxiety  which  she  has  expressed  for  him,  and  her  mode 
of  speaking  of  him  during  his  absence,  is  also  evidence  to  the  same  end  (r). 

Proof  of  a  settlement,  and  provision  for  the  children,  is  also  evidence  in 
aggravation  rr). 


(n)  B.  N.  P.  28.  Baker  v.  Morleyy 
OuildbaU,  1730. 

(o)  Ibid,  So  letters  written  by  the  wife 
to  the  defendant  and  received  by  him, 
would,  coupled  with  his  conduct  after  the 
receipt,  be  evidence  against  him.  See  the 
observations  of  Sir  W.  Scott,  Loveden  v. 
Loveden,  2  Ha^.  52. 

{p)  Ld.  Ellenborough,  in  Trelavmey  v. 
Coleman,  1  B.  &  A.  00,  is  reported  to  have 
said,  ^  Wluit  the  husband  and  wife  say  to 
each  other  is  evidence  to  show  their  de- 
meanour and  conduct."  But  qu.  whether 
the  evidence  in  such  case  ought  not  to  be 
general. 

(q)  Trelmoney  v.  Coleman,  2  Starkie's 


ClOl ;  1  B.  &  A.  00.  Edioardt  v.  Cracky 
4  Esp.  C.  30.  Willis  v.  Bernard,  8  Bing. 
376. 

(r)  Ibid,  Edwards  v.  Crock,  4  Esp. 
C.30. 

(s)  Trelavmey  v.  Coleman,  2  Starkie's 
C.  101. 

(0  Ibid. 

(u)  Willis  v.  Bernard,  8  Bing.37G. 

(r)  Ibid, 

(x)  B.N.  P.  27.  Evidence  of  the  amount 
of  the  defendanVs  property  is  not  admis- 
sible with  a  view  to  damages ;  per  Alderson, 
B.  James  v.  Beddington,  6  C.  &  P.  580. 
Contra,  1  Selw,  N.  P.  25.    See  Ut.  Mas- 
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The  representation  made  by  the  wife  to  her  husband  on  the  eve  of  her 
elopement  is  admissible,  as  part  of  the  res  gesta,  in  order  to  remove  all  sus- 
picion of  connivance  on  the  part  of  the  husband  (y). 

The  plaintiff  cannot  go  into  general  evidence  of  the  wife's  good  conduct 
until  an  attempt  has  been  made  to  impeach  it(z). 

The  defendant,  under  the  general  issue,  will  be  entitled  to  enter  into  any  Evidence 
evidence  to  disprove  the  marriage,  or  the  fact  of  adultery,  or  to  show  that  ^^^  ^t^^^' 
the  plaintiff  has  sustained  no  injury  in  law  or  fact.  It  has,  in  one  instance, 
been  held  that  the  defendant  might  prove  the  plaintiff's  connection  with 
other  women  after  his  marriage,  in  bar  of  the  action  (a) ;  but  in  a  subse- 
quent case  (b)^  it  was  decided  that  the  fact  went  in  mitigation  of  damages 
only. 

The  defendant  may  show  in  mitigation  the  misconduct  of  the  plaintiff, 
in  respect  of  iUicit  connection  with  other  women  (c),  or  ill  treatment 
of  the  wife ;  that  he  turned  her  out  of  doors,  and  refused  to  maintain 
her  (d). 

It  was  laid  down  by  Lord  Mansfield  as  clear  law,  that  if  a  woman  be 
suffered  to  live  as  a  prostitute  with  the  privity  of  her  husband,  and  a  man 
be  thereby  drawn  into  criminal  conversation,  no  action  will  lie :  it  is  a 
damage  without  an  injury.  But  if  it  be  not  with  the  husband's  privity,  it 
will  only  go  to  the  damages,  let  her  be  ever  so  profligate.  And  Pratt,  C.  J., 
declared  himself  to  be  of  the  same  opinion,  in  a  similar  case,  about  the  same 
time  (e). 

So  if  the  criminal  connection  can  be  shown  to  have  taken  place  with  the 
husband's  privity  and  catisent,  the  action  will  not  be  maintainable  (y) ; 
for  a  plaintiff  cannot  be  allowed  to  recover  damages  in  a  court  of  justice 
grounded  on  his  own  turpitude ;  and  besides,  the  maxim  applies  volenti  nan 
Jit  injvcrieu 

In  one  case  it  was  held  (^),  that  proof  that  the  husband  and  his  wife  were 


iy)  Hoare  v.  Allen,^  Esp.  C.  276, 
{z)  See  tit.  Character. 

(a)  By  Ld.  Kenyon,  in  Wyndham  v, 
L(L  Wycomb,  4  Esp.  C.  16.  Sturt  v. 
Marquis  of  Blan4fordf  there  cited. 

(b)  Bromley  v.  Wallace,  4  Esp.  C.  237. 

(c)  Bromley  v.  Wallace,  4  Esp.  C.  237. 

(d)  B.  N.  P.  27.  A  witness  called  to 
prove  the  previous  harmony  of  the  husband 
and  wife,  may  be  cross-examined  as  to 
declarations  made  by  her  previous  to  the 
adultery,  of  ill  usage  by  him.  Winter  v. 
Wroot,  1  Mo.  &  R.  404. 

(e)  Smith  v.  Allison,  Sittings  at  West. 
eor.  Ld.  Mansfield,  after  Trin.  5  Geo.  3, 
B.  N.  P.  27.  But  in  a  previous  case  of 
Cibber  v.  Sloper,  (per  Lee,  C.  J.,  cited  B. 
N.  P.  27,)  it  was  holden  that  the  action 
lay,  although  the  privity  and  consent  of  the 
husband  to  the  defendant's  connection  with 
the  wife  were  fully  proved. 

(/)  B.N.P.27.  Hodges  \,  Windham, 
Peake*s  C.  39.  Dvberley  v.  Gunning,  4 
T.  R.  665.  The  plaintiff  is  enUtled  to  re- 
cover, unless  he  is  shown  to  have  been  in 
some  degree  a  party  to  his  own  dishonour, 
by  giving  a  general  license  to  the  wife  to 
conduct  herself  generally  as  she  pleased 
towards  men,  or  to  have  assented  to  the 
particular  instance,  or  to  have  renounced 


totally  and  permanently  all  advantage 
from  her  society ;  all  which,  as  well  as  the 
amount  of  damages  for  the  loss  of  the 
society  of  such  a  person,  are  questions  for 
the  jury.  Winter  v.  Henn,  4  C.  &  P. 
494.  And  even  where  the  husband  had 
never  published  his  marriage,  and  only  oc- 
casionally visited  her,  whilst  living  with 
her  mother  as  an  unmarried  daughter,  and 
permitted  her  to  receive  the  visits  of  other 
men,  and  to  follow  a  profession  particularly 
exposed  to  danger ;  held,  that  such  circum- 
stances were  only  in  mitigation  of  damages, 
and  not  in  bar  of  the  action.  Calcraft 
V.  Lord  Harborough,  4  C,  &  P.  499. 
In  Trevanion  v.  Daubuz,  Bodmin  Sum. 
Assizes,  1834.  Roscoe  on  Evidence^  482. 
Patteson,  J.  told  the  jury  that  the  neglect 
or  misconduct  of  the  husband  was  only 
matter  of  mitigation,  but  that  if  his  conduct 
was  occasioned  by  a  desire  to  get  rid  of 
his  wife,  if  he  had  thereby  encouraged  the 
advances  of  the  defendant,  and  testified  a 
desire  to  throw  her  away,  they  would 
properly  find  for  the  defendant ;  and  see 
Winter  v.  Henn,  4  C.  &  P.  498.  Howard 
V.  Burttmwood,  1  Sel.  N.  P.  10.  Hoare 
Y.  Allen,^e\,  N.  P.  11.    3  Esp.  C.27a 

{g)  Weedon  v.   Timbrel,  5  T.  R.  367. 
Bartelot  v.  Hawke,  Peake's  C.  7.    In  the 
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parted  upon  articles  of  Beparation,  was  a  bar  to  the  action ;  but  in  a  later 
case,  the  propriety  of  that  decision  has  been  doubted.  And  at  all  events, 
where  the  husband  does  not,  by  the  articles  of  separation,  renounce  all 
future  intercourse  and  society  with  his  wife,  and  all  assistance  to  be  deriyed 
from  her  in  respect  of  the  education  of  his  children,  the  separation  will  not 
be  a  bar  to  the  action  (A). 

Mere  separation  for  the  sake  of  conyenience,  as  where  the  parties  are 
servants  in  different  families  (t),  is  no  bar ;  neither  is  any  voluntary  separa- 
tion without  deed  (k). 

The  defendant  may  show,  in  mitigation  of  damages,  that  the  wife  had 
before  eloped,  or  had  been  connected  with  othei^ ;  that  she  had  borne  a 
bastard  before  marriage  (/) ;  that  she  had  been  a  prostitute  previous  to  her 
connection  with  the  defendant  (m) ;  that  she  was  a  woman  of  loose  conduct, 
and  notoriously  bad  character;  that  she  made  the  first  overtures  and 
advances  to  the  defendant  (n) ;  that  his  means  and  expectations  are  incon- 
siderable. 

Where,  on  cross-examination  of  the  plaintiff's  witnesses,  it  was  insinuated 
that  the  plaintiff  had  left  his  wife  abroad  against  her  will ;  a  letter  written 
by  her  on  that  occasion,  and  before  the  criminal  acquaintance  with  the 
defendant  commenced,  was  held  to  be  admissible  evidence  (o). 

Evidence  aimed  ag^nst  the  previous  character  and  condubt  of  the  wife  is 
obviously  of  a  dangerous  nature,  and  not  to  be  resorted  to,  unless  it  be  of  a 
strong  and  decisive  cast ;  a  failure  in  the  attempt  to  affect  the  character  of 
the  wife  at  a  time  previous  to  the  criminal  intercourse,  would  probably 
increase  the  amount  of  the  damages  very  considerably. 

A  declaration  made  by  the  wife  at  the  time  of  eloping  from  the  husband, 
that  she  fled  through  fear  of  personal  violence,  is  evidence  in  an  action 
against  the  adulterer  {p). 

The  letters  of  the  wife  to  the  defendant  are  not  in  general  evidence  for 


latter  case  the  hnsband  and  wife  had  been 
separated  by  articles,  and  Lord  Kenyon 
said,  that  if  the  parties  were  separated  by 
mutual  consent  at  the  time,  he  was  of  opi- 
nion that  the  husband  could  not  maintain 
the  action,  for  it  was  impossible  to  receive 
any  injury  by  losing  the  society  of  a  wife 
whom  he  had  already  abandoned;  but  proof 
being  given  of  adultery  previous  to  the 
separation,  the  ]»laintiff  had  a  verdict.  In 
Hodges  v.  Windftamf  Peake's  C.  39,  the 
parties  living  apart  under  articles  of  sepa- 
ration at  the  time  of  the  adultery,  Lord 
Kenyon  himself  said,  that  he  doubted  on 
the  question,  but  allowed  the  case  to  pro- 
ceed, taking  a  note  of  the  objection.  Lord 
EUenborough,  in  Chambers  v.  Cauyieldy 
6  East.  248,  ii\fra,  note  {h),  said,  that  he 
did  not  consider  the  question  as  concluded 
by  the  case  of  Weedon  y.  Timbrel ;  and 
Abbott,  C.  J.,  in  Graham  v.  Wigleyf  2 
Roper's  Hnsband  and  Wife,  323,  2d  ed., 
held  that  a  voluntary  separation  without 
deed,  so  that  a  suit  was  still  maintainable 
for  restitallon  of  conjagal  rights,  was  no 
bar. 

(A)  Chambers  v.  CauyUld^  6  East, 
S44. 

(<)  Edwards  v.  Crock,  4  Esp.  C.  39. 


(k)  Per  Abbott,  C.  J.,  in  Graham  v. 
WigUy,  8  Roper's  Hush.  k.  Wife,  323, 
2d  ed.  supra f  note  (/)• 

(/)  Roberts  v.  MaUton,  per  Willes, 
C.  J.,  Hereford,  1746 ;  B.  N.  P.  296. 

(m)  B.  N.  P.  27.  But  it  is  there  also 
laid  down,  that  the  defendant  cannot  give 
evidence  of  the  general  reputation  of  her 
being  or  having  been  a  prostitute,  for  that 
may  have  been  occasioned  by  her  fiuni- 
liarity  with  the  defendant;  though,  per- 
haps, having  laid  a  foundation,  by  proving 
her  being  acquainted  with  other  men,  such 
general  evidence  may  be  admitted.  But 
acts  of  misconduct  by  the  wife  with  others 
after  the  adultery  are  not  admissible.  Per 
Ld.  Kenyon,  JSlsam  v.  Fawcett,  2  Esp.  C. 
662. 

(n)  Blsam  v.  Fatoeett,  2  Esp.  C.  662 ; 
1  Bel.  N.  P.  26.  Gardiner  v.  Jadis,  1 
Sel.  N.  P.  26. 

(o)  Willis  y.  BemardyB  Blag,  Sie, 

(p)  Per  Ld..£Uenborough,  6  East,  188. 
Here  the  evidence  is  admissible,  because  it 
explains  the  nature  of  the  act ;  the  general 
rule  is,  that  her  unconnected  declarations 
are  not  evidence  on  either  side.  Winsmore 
V.  Qreenbank,  Willes,  677. 
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the  latter  (^).  Where,  hon^ever,  they  were  written  preyioosly  to  any  illicit 
intercourse,  they  may  be  admiuible  for  the  purpose  of  showing  solicitation 
by  the  wife  (r). 

The  recorery  against  another  defendant,  in  respect  of  a  similar  cause  of 
action,  which  accrued  during  the  same  period,  is  no  bar  to  the  action  («). 

CRUELTY  TO  ANIMALS,  6  &  6  Will.  4,  c.  69. 

CUSTOM  (t). 

CnsTOHs,  with  a  view  to  the  present  object,  may  be  classed,  1.  Ai^  the  DifTerent 
general  and  ancient  customs  of  the  realm;   2.  Particular  local  customs;  Undsof. 
S.  Mercantile  customs,  which  are  not  part  of  the  ancient  law,  but  haye  been 
ingrafted  into  it ;  4.  Customs,  or  rather  usageSf  which  are  so  common  and 
prevalent  as  to  afford  a  presumption  of  their  adoption  as  matter  of  contract 
in  particular  instances. 

It  would  be  foreign  to  the  present  purpose  to  observe  upon  the  first  of  Oeoeral 
these  classes.  Such  customs  constitute  a  large  portion  of  the  lex  turn  scriptOy  c"**®"**^ 
or  common  law  of  the  land.  These  are  not  matter  of  evidence ;  where  a 
doubt  arises  concerning  them,  it  is  to  be  resolved  by  the  Judges  in  the 
several  courts  of  justice.  They  are,  to  use  the  language  of  Sir  W.  filackstone^ 
the  depositaries  of  the  laws,  the  living  oracles  who  must  decide  in  all  cases 
of  doubt,  and  who  are  bound  by  oath  to  decide  according  to  the  law  of  the 
land  (tt). 

2dly.  Particular  customs  which  affect  the  inhabitants  of  particular  dis-  Local 

trictS.  CUftOOM. 

The  customs  of  Oavelkind  and  Borough  English  are  noticed  by  the  law 
without  proof  (v),  but  other  private  customs  must  bd  pleaded  and  proved. 
The  customs  of  London  differ  from  others  in  point  of  trial.  If  the  existence 
of  the  custom  be  brought  in  question,  it  is  not  tried  by  a  jury,  but  by  certi- 
ficate from  the  lord  mayor  and  aldermen  by  means  of  the  recorder  (x),  un- 
less the  corporation  be  interested  in  the  custom,  as  where  they  claim  a  right 
of  taking  toll,  and  then  they  are  not  allowed  to  certify  in  their  own  behalf  (y).> 

In  order  to  establish  a  particular  local  custom  before  a  jury,  it  must  be 
shown  that  it  has  existed  so  long  that  the  memory  of  man  runneth  not  to 
the  contrary ;  for  if  it  appear  to  have  originated  within  time  of  legal  memory,, 
that  is,  since  the  beginning  of  the  reign  of  Richard  I.,  it  is  not  a  good  cus- 
tom (z). 

Next  it  must  appear,  that  the  usage  has  been  contintted;  for  if  there  be 
any  chasm  or  interruption  of  the  right  within  the  time  of  legal  memory, 
there  must  have  been  a  revival  or  beginning  within  the  time  of  legal  memory,, 
which  will  avoid  the  custom.  But  an  interruption  in  the  possession  or  en- 
joyment only,  though  for  10  or  20  years,  will  not  destroy  the  custom ;  as,  if 


(q)  Baker  v.  Morley,  B.  N.  P.  28. 

(r)  EUam  v.  Fawcett,  3  Esp.  C.  569. 

(#)  Oregton  v.  M*Taggart,  1  Camp. 
416. 

{t)  Prescription  Is  always  pencmal,  and 
made  in  the  mime  of  a  certain  person  and 
his  anceston,  and  those  whose  estate  he 
hath;  custom  is  local  and  alleged  in  no 
person,  hut  that  within  a  manor,  &c.  is 
sucli  a  cnstom,  and  that  serves  for  those 
who  cannot  prescribe  in  their  own  name, 
because  not  in  the  name  of  any  person  cer- 


tain, as  inhabitant  of  a  towa,  &e«  FoUtan 
V.  Craehroode,  4  Co*  31 . 

(u)  1  Comm.  60.  A  cnstom  wldch  runs 
through  the  whole  land  is  the  common 
kw.  Per  Littleton,  J.;  Y.  Bw  8  £4.4^ 
18, 19. 

(v)  Co.  Litt.  175. 

(x)  Cro.  Car.  616. 

(y)  Hob.  85. 

(z)  1  Bl.  Comm.  Introd.  s.  3 ;  3  Roll. 
360,  h  10. 46.    See  tit.  Pkbscriptioh. 
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the  inhabitants  of  a  parish  have  a  customary  right  of  watering  their  cattle 
at  a  certain  pool,  the  custom  is  not  destroyed,  although  they  do  not  use  it 
for  10  years,  it  only  becomes  more  difficult  to  be  proved ;  but  if  the  riffht  be 
discontinued,  though  but  for  a  day,  the  custom  is  at  an  end  (a).  It  must  also 
have  been  peaceable,  and  acquiesced  in,  and  not  subject  to  contention  and 
dispute ;  for  since  customs  originate  in  common  consent,  their  being  imme- 
Tnorially  disputed  at  law,  or  otherwise,  is  a  proof  that  such  consent  was 


wanting. 


Customs  must  also  be  reasonable,  or  rather,  taken  negatively,  must  not  be 
unreasonable,  which  according  to  Sir  Edward  Coke  (b)  is  not  to  be  always 
understood  of  every  unlearned  man's  reason,  but  of  artificial  or  legal  reason, 
warranted  by  authority  of  law ;  upon  which  account  a  custom  may  be  good, 
though  the  particular  reason  of  it  cannot  be  assigned,  for  it  sufficeth,  if  no 
good  legal  reason  can  be  assigned  against  it  (c). 

To  constitute  a  legal  custom,  it  is  not  only  necessary  that  its  existence 
should  be  established  by  evidence,  and  also  that  it  should  be  reasonable,  but 
that  it  should  be  certain,  compulsory,  and  consistent  (d). 

The  usual  evidence  of  custom  consists  in  acts  of  usage  within  the  know- 
ledge and  experience  of  living  witnesses ;  upon  which  alone,  and  without 
the  aid  of  more  remote  evidence  of  a  documentary  or  traditionary  nature, 
the  presumption  of  a  custom  may  be  built  {e). 

It  consists  also  in  the  proof  of  court-rolls,  customaries,  and  other  ancient 
writings,  the  nature  and  force  of  which,  in  the  proof  of  customary  descents 
and  tenures,  have  already  been  considered  {f)  ;  and  also  in  reputation  and 
traditionary  declarations,  and  in  such  decrees,  judgments,  and  other  docu- 


(a)  1  Comm.  Int.  s.  3. 

(b)  1  iDst.  6-2. 

(c)  1  Comm.  lut.  s.  3;  1  lost.  62.  A 
custom  that  none  but  a  freeman,  or  the 
widow  or  partner  of  a  freeman,  shall  sell 
by  retail  In  a  city  or  the  suburbs,  is  valid. 
Mayor  of  York  v.  Welbank,  4  B.  &  A. 
438.  Where  there  is  a  custom  to  exclude 
foreigners  from  exercising  a  trade  witliln  a 
corporation,  a  bye-law  to  support  the  cus- 
tom, which  gives  a  penalty  to  any  but  the 
corporation,  is  bad.  Totterdell  v.  Olazby, 
2  WIIs.  266.  A  custom  is  good  for  a 
tenant  to  have  a  way- going  crop ;  Wiff- 
gUstoorth  v.  Dalliaon,  1  Dong.  201 ;  that 
he  may  leave  the  way-going  crop  in  the 
bam,  Beavan  v.  Delahay,  1  H.  B.  6 ; 
that  beech  shall  be  deemed  to  be  timber, 
Aubrey  v.  Fither,  10  East,  446.  A  custom 
for  the  churchwardens  to  set  up  monu- 
ments in  a  church  without  the  consent  •f 
the  rector  or  ordinary  is  Illegal.  Beckwith 
▼.  Harding,  1  B.  &  A.  508.  See  also 
Fryer  v.  Johnson,  2  Wils.  28.  So  is  a 
custom  to  appoint  separate  cliorchwardens 
and  overseers,  and  make  separate  rates  for 
a  borough  within  a  parish,  and  the  rest  of 
the  parish.  B.  v.  Gordon,  1  B.  &  A.  624. 
So,  though  a  custom  for  all  the  inhabitants 
of  a  parish  to  play  at  all  kinds  of  lawful 
games,  at  all  seasonable  times,  within  a 
particular  close,  is  good,  such  a  custom 
for  all  persons  for  the  time  being,  being  in 
the  same  parish,  is  bad.    Fitch  ▼.  Bany 


ling,  2  H .  B.  393.  So  a  custom  for  poor  and 
indigent  householders,  living  within  a  parti- 
cular district,  to  cut  and  carry  away  rotten 
boughs  and  branches,  cannot  be  supported, 
the  description  of  persons  being  too  vague. 
Selby  V.  Bobinson,  2  T.  R.  758 ;  and  see 
Steel  V.  Houghton,  1  H.  B.  51.  Worlledge 
V.  Maning,  I  H.  B.  53,  n. ;  B,  v.  Price, 
4  Burr.  1925.  See  tit.  Manok.  A  custom 
contrary  to  the  principles  of  resulting  trusts 
is  bad.  LewisY.Leiois,^HL.kJL^9,  To 
seize  and  burn  unwholesome  meat  is  good. 
Vaughan  v.  Hmoard,  1  Mod.  202 ;  2  Mod. 
66.  So  for  a  leet  jury  to  destroy  measures 
found  by  them  to  be  false,  la  lawful.  WiU" 
cock  V.  Winder,  3  B,  &  Ad.  43.  A  cus- 
tom for  the  lord  of  a  manor  to  inclose 
without  limit,  is  bad.  Arlett  v.  Bills,  IB. 
&  C.  346.  And  a  custom  depriving  the 
rector  of  his  common-law  right  when  not 
immemorial,  cannot  be  established  by  mere 
long  usage ;  nor  will  an  allegation  of  a 
custom  ^'  in  parishioners"  to  elect  be  sup- 
ported by  evidence  of  the  exercise  by 
**  parishioners  paying  church  rates."  Ar- 
nold V,  BUhop  of  Bath  and  WeUs,  6  Bing. 
316;  1  B.&Ad.605. 

(d)  See  1  Bl.  Conun.  78,  9. 

(e)  Usage,  though  it  be  not  ancient, 
which  is  fl^issible  and  unopposed  by  op- 
posite evidence*  is  usually  conclusive,  i^* 
Y,Hoyte,6T,  R.430. 

(/>  See  Copyhold;  and  Vol.  I.  Ind. 
tit.  Custom. 
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mento  as  fall  within  the  general  principle  on  which  reputation  is  admis^ 
sible  (g). 

With  respect  to  reputation  and  traditionary  declarations^  as  applied  to  proof  by 
the  proof  of  customs,  some  rules  are  to  be  observed  which  have  already  been  reputation, 
noticed. 

1st.  They  must  be  supported  by  evidence  of  the  exercise  of  such  right  or 
eastom(A);  Sdly,  must  be  of  a  public  nature  (t);  Sdly.  derived  from  persons 
likely  to  know  the  facts  (A);  4thly,  must  be  general (/);  dthly,  must  be  free 
from  suspicion  (m). 

The  entry  by  homage  on  the  court-roll  is  evidence  to  prove  a  custom  with-  By  court- 
in  the  manor,  although  there  be  no  evidence  of  the  exercise  of  that  custom  ^^^' 
in  any  particular  instance;  for  it  is  the  solemn  opinion  of  the  homage, 
delirered  upon  oath  upon  being  convened  to  inquire  into  the  point,  and 
founded  on  all  the  information  which  tradition  and  personal  observation  can 
give  them  (n).  So  an  ancient  writing  found  amongst  the  court-rolls  of  a 
nunoi,  and  delivered  down  from  steward  to  steward,  and  purporting  to  be 
ejc  eu8enm  omnium  tenentiumy  is  evidence  to  prove  a  customary  mode  of 
descent,  as  that  the  lands  shall  descend  to  the  eldest  sister  where  there  is 
no  son  or  daughter  (o). 

It  has  been  held  that  a  single  instance  of  a  surrender  in  fee  by  a  tenant  in 
speci&l  tail  of  a  copyhold  estate,  was  (being  unresisted  by  other  evidence) 
evidence  to  prove  a  custom  within  the  manor  to  bar  entails  by  surrender, 
although  the  surrenderor  had  not  been  dead  twenty  years  (p). 

In  general,  the  custom  of  one  manor  or  other  district  (q)  is  not  admissible  Custom  of 
to  prove  the  existence  of  the  same  custom  in  another  manor,  for  without  ^j^^^^f  ^ 
some  general  connecting  link  the  existence  of  the  custom  in  one  place  affords 
no  presumption  of  the  existence  of  a  similar  custom  in  another.  But  if  the 
custom  in  question  be  a  particular  incident  to  some  general  tenure  which  is 
common  to  two  manors  or  districts,  then  the  existence  of  the  incident  custom 
in  one  is  evidence  of  its  existence  in  the  other  also  (r) ;  otherwise,  a  custom 
in  one  parish  is  no  evidence  of  the  existence  of  the  same  custom  in  an  ad- 
joining parish  (s)  ;  and  the  custom  in  one  archdeaconry  is  not  admissible  to 
show  that  the  same  usage  prevails  in  another  archdeaconry  (t).  Where  the 
issue  was  upon  a  custom  in  the  borough  of  Hastings,  which  was  stated  to  be 
one  of  the  Cinque-ports,  it  was  held  that  a  customal  was  evidence  which 
represented  the  custom  to  exist  in  each  of  the  Cinque-ports,  although  it  was 


districts. 


ig)  B.  N.  P.  205.  B,  V.  Eriitoell,  3  T. 
B.  709.  Morewood  v.  Wood^  14  J^ast, 
327,  n. 

(A)  Vol.  I.  Ind.  tit  Custom. 

(i)  Ibid,;  and  Weeks  v.  Sparke^iiiete 
cited,  1  M.  &  S,  679 ;  B.  N.  P.  296.  Be- 
cause, according  to  Lord  Kenyon,  all  man- 
kind being  interested  in  the  subject,  it  is  to 
be  presumed  that  they  will  be  conversant 
with  and  discourse  together  about  it,  wliich 
cannot  apply  to  private  prescription.  14 
East,  327,  n. 

(k)  Vol.  I.  Ind.  tit.  Custom. 

(Z)  Ibid.    B.N.P.  295. 

(m)  Ibid. 

(n)  5  T.  R.  26. 

(o)  Derm  v.  Spray,  1  T.  R.  466. 

(p)  Boe  V.  Jeffrey,  2  M.  &  8.  92, 
supra. 


(q)  Where  there  was  no  evidence  of  the 
existence  by  custom,  for  the  Crown  to 
have  the  feudal  right  of  primer  seisin,  or 
Fannie  de  successianf  upon  a  fief,  being 
one  of  the  five  great  fiefs  in  Jersey;  held, 
that  it  could  not  be  supported,  the  exist- 
ence of  such  a  right  in  one  country  afibrd- 
ing  no  inference  in  favour  of  it  in  another ; 
and  parties  claiming  such  a  feudal  burden 
are  bound  to  establish  by  custom  in  the 
country  where  it  is  sought  to  be  esta- 
blished. Attorney-general  v.  Symonds, 
1  Knapp,  390. 

(r)  Jhike  of  Somerset  v.  France,  Str. 
652 ;  3  Keb.  90 ;  Fost.  41.  44 ;  Doug.  495; 
Cowp.  808. 

(#)  Fumeaux  v.  Hvichins,  Cowp.  808. 

(0  Buding  v.  Newell,  Str.  933,  Post. 
41 ;  Doug.  495. 

▲  A  4 


360 


CUSTOM   OF   MBRCHANTS. 


Mercantile 
customB. 


Not  subject 
to  varia- 
tioo. 


urged  that  it  was  not  admissible  to  prove  a  custom  alleged  to  be  the  cuttom 
of  Hastings  and  not  co-extensive  with  the  Cinque-ports  (u). 

So,  in  some  instances,  where  an  analogy  arises  from  the  nature  of  the 
subject-matter,  one  custom  may  be  evidence  to  prove  another;  as  with 
respect  to  the  right  of  soil  in  fen  lands,  or  the  profits  of  ndnes  (x).  Where 
the  question  was  as  to  the  right  of  a  copyholder  in  fenny  and  marshy  lands 
to  dig  up  the  lord's  soil  for  turf,  evidence  was  admitted  of  the  custom  in  aa 
adjacent  manor. 

ddly.  The  Customs  of  Merchants,  or  Ltx  Mercatoria, — ^These  are,  in  strict- 
ness, a  branch  of  the  general  law  of  England.  For  although  the  learned 
writer  of  the  Commentaries  has  classed  the  Customs  of  Merchants  under  the 
same  head  with  Local  Customs  (y),  they  are  very  different  in  many  essential 
respects,  particularly  in  the  following:  they  are  general  and  binding  ol  all 
without  proof,  and  it  is  not  necessary  that  they  should  have  prevailed  for 
time  beyond  legal  memory,  and  they  may  be  valid,  although  incons^tent 
with  the  old  common  law.  This  system  of  customs  is  of  mercantile  inven- 
tion and  practice,  and  has  been  ingrafted  into  the  common  law  for  the  benefit 
of  trade  and  commerce.  It  is  curious  to  observe  the  process  by  which  those 
rules,  which  were  in  the  first  instance  adopted  by  merchants  for  their  own 
convenience,  have  become  embodied  with  the  common  law ;  and  it  is  nseful 
to  do  so  in  order  to  distinguish  between  those  mercantile  customs  which  have 
been  thus  introduced,  and  others  which  are  not  already  recognized  by  the 
law,  but  which  may  nevertheless  be  established  by  proof,  and  others  again 
which  may  be  used  in  evidence  for  the  sake  of  the  presumptions  which  they 
afibrd  as  to  the  intention  of  the  parties  in  particular  instances. 

General  mercantile  customs,  which  have  frequently  become  the  subject  of 
legal  investigation  in  the  course  of  evidence,  when  ascertained  by  long  ex- 
perience to  be  of  public  use  and  utility,  are  at  last  recognized  and  adopted 
by  the  law  without  further  proof.  It  would  be  evidently  fruitless  and  nuga- 
tory to  go  on  requiring  the  same  proof  of  usage  in  every  particular  instance. 
Hence  that  custom  or  usage  which  was  at  first  but  evidence  of  the  intention  of 
the  parties  becomes  at  last  a  general  rule  of  law ;  and  this  has  happened  in 
some  instances  even  where  the  mercantile  custom  has  been  inconsistent  witk 
the  rules  of  common  law,  as  in  the  instance  of  bills  of  exchange  (z). 

When  such  general  customs  have  been  adopted  and  recognized  by  the  law, 
they  are  no  longer  subject  to  variation  according  to  new  practices  and 
devices  introduced  by  merchants. 

It  is  a  mistake  to  suppose  that  the  law,  in  recognizing  the  lex  mercatoria, 
adopts  it  subject  to  all  the  new  fashions  of  merchants,  or  liable  to  be  ex- 
plained totiea  quoties  by  their  practice  and  understanding  on  the  subject. 
Such  evidence  may  indeed  be  applicable  where  no  general  rule  has  been 
established,  and  is  frequently  received  for  such  purposes;  but  it  maybe  laid 
down  as  a  general  position,  that  where  a  mercantile  rule  has  become  part  of 


{u)  Moore  v.  The  Mayor,  J-c.  of  HasU 
ingSj  10  St.Tr.  Append.  137. 

(x)  Vet  Ld.  Hardwicke,  2  Atk.  189. 

(y)  1  Comm.  76 ;  Winch.  24. 

{z)  The  history  of  these  instruments  af- 
fords a  singular  instance  of  the  tendency  of 
such  customs  to  ingraft  themselves  into 
the  common  law.  Formerly  tiie  Courts 
would  not  recognize  the  eubtoui  of  mer- 
chants with  respect  to  any  but  foreign  bills 


of  exchange ;  they  then  relaxed  In  fiivonr 
of  inland  bills  drawn  by  Tnerehants;  and 
finally  held  that  the  custom  was  binding 
upon  all.  It  is  nsual  even  at  this  day  to 
describe  a  bill  of  exchange  to  have  been 
drawn  according  to  the  custom  of  mer- 
chants,  although  the  necessity  of  proof,  or 
even  of  the  allegation,  has  long  beea  ex- 
ploded. 
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the  ^iieitl  law,  no  evidence  of  mage  can  be  received  to  contradict  or  alter  Coitom  of 
it,  any  more  than  each  eyidenoe  would  be.  admissible  to  impugn  any  other  ^^^^^uits 
rule  of  common  law.  ^iie. 

Thus  in  the  case  of  Edie  v.  East  India  Conqfaruf  (a),  where  the  question 
was  whether  a  bill  of  exchange  indorsed  to  C  without  the  addition  of  the 
words  ^  or  order/'  was  negotiable,  it  was  held  that  evidence  was  inadmissible 
to  show  that  by  the  custom  of  merchants  such  an  instrument  was  not  nego* 
tiable,  the  Courts  having  already  decided  in  two  instances  in  the  affir- 
mative {b).  In  that  case  Mr.  J.  Foster  said,  *^  Much  has  been  said  about 
the  custom  of  merchants,  but  the  custom  of  merchants,  or  law  of  merchants, 
is  the  law  of  the  kingdom,  and  is  part  of  ^e  common  law.  People  do  not 
sufficiently  distinguish  between  customs  of  different  sorts ;  the  true  distinc-* 
tion  is  between  general  customs  (which  are  part  of  the  common  law),  and 
local  customs,  which  are  not  so.  This  custom  of  merchants  is  the  general 
law  of  the  kingdom ;  part  of  the  common  law ;  and  therefore  ought  not  to 
have  been  left  to  the  jury  after  it  had  been  settled  by  judicial  determi- 
nations.'^  And  in  the  case  of  Piilans  v.  Van  Mierop  {c),  Lord  MansftM 
said  a  witness  cannot  be  admitted  to  prove  the  law  of  merchants. 

A  custom,  however  prevalent  it  may  be  amongst  merchants,  must  be  sanc- 
tioned by  the  Courts  as  reasonable,  before  it  can  be  considered  as  a  general 
and  legal  custom  {d).  In  the  case  of  Hawkins  v.  Cardy  (e),  the  plaintiff 
alleged  a  special  custom  amongst  merchants  in  the  declaration,  to  which  the 
defendant  demurred,  and  thereby  admitted  the  existence  of  the  custom,  when 
the  Court  held  that  the  custom  was  void,  and  gave  judgment  for  the  defendant. 

If  a  mercantile  custom  be  insisted  upon  which  the  law  has  not  recogniased, 
or  if  there  be  a  doubt  as  to  the  existence  of  the  custom,  it  is  proper  to  prove 
it  as  a  fact  by  evidence  (f).  Such  a  custom  must  be  proved  by  evidence  of 
facts,  and  not  by  mere  speculative  opinions  (g) ;  by  means  of  witnesses  who 
have  had  frequent  and  actual  experience  of  the  custom  (A).  The  testimony 
of  those  who  speak  from  report  only  and  not  from  particular  instances 
within  their  own  knowledge,  if  receivable  at  all,  is  of  no  weight  (t). 

4thly,  Customs  or  usages  which  are  not  recognized  by  the  law  of  the  Common 
land,  but  which  may  be  used  as  presumptive  evidence  (A)  as  to  the  intention  usage; 
of  the  parties  in  particular  instances. 

Where  parties  have  not  entered  into  any  express  and  specific  contract,  a  Presamp- 

tioDB  from. 

(a)  Bnrr.  1216.  pletc,  although  it  goes  off  thnmgh  the  act 

(6)  Mare  v.  Manning^  Comyns,  311.  of  the  owner.    Broad  ▼.  Thomas,  7  Bing. 

Acheson  v.  Fountain,  1  Str.  557.  00 ;  and  4  C.  &  P.  338. 

(<?)  Burr.  leeO.  (g)  Per  Foster,  J.,  Edie  v.  The  East 

id  )  Todd  y.  Beid,  4  B.  4c  A.  210.  India  Company,  Doag.  519. 

{e)  Carth.  466;  1  Ld.  Raym.  130.  (h)  Skinn.  54,  pi  7 ;  Burr.  1228 ;  Doug. 

(/)  By  Wilmot,  J.,  2  Burr.  1228.  510. 
Where  a  plaintiff,  a  ship-broker,  claimed  (i)  Per  Lord  Kenyon,  C.  J.,  SaviU  v. 
half  commission  as  reasonable  compensap  Barehard,  4  Bsp.  C.  53. 
tion  for  having  done  all  in  his  power  to  (A)  If  there  be  a  general  usage  to  deal 
procure  the  hke  of  the  ship,  a  memoran-  with  common  carriers  in  their  way  (t.  e.  for 
dam  fbr  tiie  charter-party  having  been  a  geneial  lien),  all  persons  dealing  in  the 
signed,  but  the  contract  went  off,  and  the  trade  are  supposed  to  contract  with  them 
sUp  got  employed ;  held,  that  the  alleged  on  the  footing;  of  the  general  practice, 
custom  not  being  proved,  he  could  not  adopting  the  general  lien  into  their  parti- 
maintain  the  action.  Bead  v.  Bonn,  10  cular  contract  PerLd.  £llcnboTough,C.J. 
B.  k  C.  438.  in  Buskforth  v.  Hadfield,  6  East,  510.    A 

By  the  custom  of  London,  a  ship-broker  custom  which  runs  through  the  whole  lund 

is  not  entiUed  to  charge  for  trouble  in  is  the  common  law.     Per  Littleton,  J., 

procuring  a  charter  for  a  ship,  where  the  Y.  B.  8  £d.  4,  18. 
treaty  goes  off  add  the  contract  is  incom- 


362 


custom:  presumptions  from. 


Common 
usage; 
presump- 
tions from. 


presumption  neyertheless  arises  that  they  meant  to  contract  and  to  deal 
according  to  the  general  usage,  practice  and  understanding,  if  any  such 
exist,  in  relation  to  the  subject  matter  (/.)  Thus  in  an  action  on  a  policy  of 
insurance,  evidence  is  admissible  to  show  the  custom  of  a  particular  branch 
of  trade,  for  every  insurer  is  presumed  to  be  acquainted  with  the  practice 
of  the  trade  in  which  he  insures,  although  it  has  been  but  recently  esta- 
blished (m),  and  the  usage  has  existed  but  for  a  year. 

Although  the  custom  of  one  manor  be  not  evidence  to  prove  the  existence 
of  a  similar  custom  in  a  different  one,  yet  the  case  is  different  where  the 
question  concerns  a  particular  branch  of  trade  (n),  for  then  it  seems  that  the 
manner  of  carrying  on  trade  at  one  place  may  be  evidence  of  the  mode  of 
carrying  it  on  in  another.  Thus  in  an  action  on  a  policy  on  a  ship  on  a 
fishing  voyage  to  Labrador,  evidence  of  the  custom  in  the  Newfoundland 
trade  was  admitted  to  prove  that  there  had  been  no  unnecessary  delay  in 
unloading  the  cargo  (o). 

Where  an  agreement  between  parties  is  general  or  doubtful,  the  custom 
and  usage  of  the  country  in  which  it  was  made  are  frequently  evidence  of 
the  terms  upon  which  the  parties  meant  to  contract ;  for  in  the  one  ease, 
their  silence  raises  a  presumption  that  they  intended  to  be  governed  by  the 
usual  course  of  dealing,  in  such  cases,  prevalent  in  the  neighbourhood ;  and 
in  the  latter,  it  is  reasonable  to  suppose  that  they  intended  to  use  the  dubious 
term  in  that  sense  in  which  it  was  generally  understood,  either  in  the  neigh- 
bourhood, or  in  the  particular  course  and  habit  of  dealing  to  which  the 
agreement  relates.  Thus  a  tenant  from  year  to  year  generally  is  bound  to 
manage  the  land  in  a  husbandlike  manner,  according  to  the  custom  of  the 
country  (p).  So,  although  in  general  six  months  notice  is  necessary'  to 
determine  a  tenancy  from  year  to  year  of  lands,  a  longer  may  be  necessary, 
or  a  shorter  sufficient,  according  to  the  custom  of  the  country,  without  any 
express  contract  to  that  effect  (q).  So  where  the  terms  of  the  hiring  of  a 
servant  are  doubtful,  they  may,  it  seems,  be  explained  by  the  custom  as  to 
hiring  servants  in  that  country  (r). 

So,  where  the  tenant's  time  of  entry  is  doubtful,  the  usage  and  custom  of 
the  country  as  to  the  time  of  entry  is  evidence  (s).  And  even  where  the 
contract  is  special,  and  by  deed,  evidence  of  custom  is  admissible  to  establish 
rights  consistent  with  and  consequent  upon  the  stipulations  in  the  con- 
tract :  as  to  show  that  a  tenant  under  a  lease  is  entitled  to  an  away-going 
crop,  according  to  the  custom  of  the  country  (t);  or  that  a  heriot  is  due  by 
custom  on  the  death  of  a  tenant  for  life,  although  not  mentioned  in  the 
lease  {u)  ;  for  such  customs  are  not  repugnant  to  the  contracts,  but  consistent 
with  them,  and  the  rights  are  consequent  upon  the  taking  of  the  land.  But 
no  customary  right  can  be  established  which  is  inconsistent  with  the  terms 
of  a  contract. 


(I)  Doug.  519.  SatfiU  v.  Barehard,  4 
Esp.  C.  53. 

(m)  Per  Ld.  Mansfield,  Bong.  495. 

(n)  Per  Buller,  J.  Noble  v.  Kennaway, 
DoQg.  495. 

(o)  Noble  V.  Kennoioay,  Dong.  498. 

Ip)  Powley  v.  Wdaur,  5  T.  B.  378; 
sup,  58. 

{q)  Roey,  WUhinsan,  Butler's  Co.  Utt. ; 
and  Roe  v.  CJiamoch,  Peake's  C.  5 ;  iitfray 
tit.  Ejectment. 

(r)  Navestoek  v.  Standon  Massey,  B. 


S.  C.  719 ;  Bott,  238.  Bat  in  that  case 
it  seems  to  have  been  unnecessary  to  resort 
to  such  evidence  in  order  to  establish  the 
settlement ;  and  Aston,  J.,  did  not  put  the 
case  on  that  footing.  And  see  i2.  v.  Ship- 
lam,  1  T.  R.  490. 

(*)  Evans's  Pothier,  vol.  ii.  p.  385;  and 
see  tit.  Presumption. 

{t)  Wigglesworth  v.  Dalliion,  1  I>ong. 
101,  affirmed  in  the  Exchequer  Chamber. 

(u)  P.  C.  White  V.  Sayer,  Palm.  211. 
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A  custom  for  a  lord  of  a  manor  to  have  common  of  pasture  in  all  the  lands  Comm<in 
of  his  tenants  for  life  or  years,  is  void,  because  the  custom  is  contrary  to  the  usage ; 
lease  (x) ;  nor  would  the  custom  of  the  country  be  evidence  to  show  a  dit-  ^^^fJJJi,, 
ferent  time  of  quitting  from  that  expressed  in  the  lease  (y). 

Where,  indeed,  the  terms  used  in  a  contract  are  of  dubious  meaning,  the 
custom  and  usage  of  the  country,  or  of  any  particular  class  of  persons,  as 
merchants  conversant  with  the  term,  to  use  it  in  a  particular  sense,  is  evi* 
dence  that  the  parties  themselves  so  intended  to  use  it.  But  where  the 
meaning  of  the  terms  is  plain  and  unequivocal,  and  i^  fortiori,  where  the  law  ' 
has  annexed  a  particxdar  meaning  to  the  use  of  the  term,  it  "seems  to  be  an 
aniversal  rule  that  no  evidence  can  be  admitted  of  a  custom  or  usage  to 
receive  such  terms  in  a  diflPerent  sense  (r). 

Where  a  lease  was  from  Michaelmas  generally,  it  was  held  that  it  must 
be  taken  primA  facie  to  import  new  Michaelmas,  and  that  evidence  could 
not  be  admitted  to  show  the  understanding  of  the  parties  that  the  holding 
was  to  be  from  old  Michaelmas  (a) ;  and  the  same  rule  seems  equally  to 
exclude  the  evidence  of  custom  and  usage  for  the  purpose  of  showing  that 
old  Michaelmas  was  meant,  since  such  evidence  is  merely  the  means  of 
showing  in  what  sense  the  contracting  parties  meant  to  use  the  particular 
term  in  question  (b). 

So  a  reddendum,  in  an  old  renewed  lease,  of  so  many  quarters  of  com, 
means  the  Winchester,  and  not  the  customary,  bushel  (c). 

An  agreement  to  sell  a  number  of  acres  of  land  generally,  must  be  under- 
stood of  statute,  and  not  of  customary,  acres  (d). 

On  the  question,  whether  a  liberty  to  cruize  for  six  weeks  authorized  the 
party  to  cruize  for  the  space  of  six  weeks  in  the  whole,  taken  at  different 
intervals,  Lord  Mansfield  held  that  the  conduct  of  the  captain  in  other 
Instances  under  similar  circumstances  was  admissible  in  evidence  (e). 

On  a  question  whether  unnecessary  delay  had  been  practised,  the  witness 
was  admitted  to  state  in  evidence  that  the  delay  had  not  been  greater  than 
they  had  practised  upon  similar  occasions  (f). 


(ar)  P.  C.  White  v.  Sayer,  Palm.  211. 

(y)  Per  Le  Blanc,  J.,  0  Bast,  122. 

(z)  See  Pakol  Evidence. 

(a)  Doe  d.  Spicer  t.  Lea,  11  Bast,  312. 
This  case  seems  to  orerrule  that  of  Forley 
v.  Wood,  there  cited ;  in  which  Lord  Ken- 
yon  held  at  NiH  Pritu,  that  evidence  was 
admissible,  that,  by  the  custom  of  the 
ooiinty  of  Kent,  all  demises  to  hold  from 
Michaelmas  commenced  at  old  Michael- 
mas. Qtf.  however,  whether,  when  the 
lease  mentions  a  particular  time  for  the 
commencement  of  the  tenancy  (as,  Lady- 
day),  and  by  the  custom  of  the  country  it 
is  usual  to  enter  on  the  tillage  lands  at 
Candlemas,  and  the  rest  of  the  premises  at 
Lady-day,  the  lease  may  not  )je  considered 
as  specifying  the  substantial  time  of  hold- 
ing, and  as  silent  with  respect  to  the  sub- 
ordinate terms  of  entry,  so  as  to  admit 
evidence  of  the  custom.  See  the  dictum 
of  the  Court  in  Doe  v.  Snotoden,  2  Bl.  R. 
1225.  Doe  v.  WatJdru,  7  Bast,  651.  Doe 
V.  Spence,  6  Bast,  120.  Doe  v.  Howard, 
11  Ea»t,4m, 

(6)  In  Doe  V.  Benson,  4  B.  &  A.  588, 
the  distinction  was  taken  between  a  letting 


by  parol,  in  which  case  such  evidence  is 
admissible,  and  a  letting  by  deed  or  other 
writing ;  but  it  seems  that  in  the  case  of 
Forley  v.  Wood,  there  was  a  written  lease. 
See  Runnington*8  Eject.  112. 

(c)  Master,  j-c  of  St,  Cross  v.  Lord 
Howard  de  Walden,  6  T.  R.  338.  JR.  v. 
M<^or,  4  T.  R.  750.  By  the  stat.  22  &  23 
Cu*.  2,  c.  12,  the  buyer  of  com  by  any 
other  than  the  Winchester  measure,  for- 
feits 40  s.  besides  the  value  of  the  com. 
See  R,  V.  Arnold,  5  T.  R.  353 ;  and  see 
HocHn  V.  Coohe,  4  T.  R.  314;  1  Roll.  R. 
420. 

{d)  Morgan  t.  Tedeastle,  Poph.  55. 
Wing  V.  Earle,  Cro.  Bliz.  267.  Waddy 
V.  Newton,  8  Mod.  276.  But  see  2  Roll. 
R.  67  ;  Cro.  Bliz.  665.  Sir  J.  BrmxCs 
Case,  cited  6  Rep.  67. 

(e)  Syers  v.  Bridge,  Doug.  509.  It  was 
held  that  the  mere  opinion  of  witnesses, 
that  the  six  weeks  might  be  made  up  of 
disjointed  intervals,  was  inadmissible,  none 
of  them  having  known  a  case  so  circum- 
stanced. 

(/)  Noble  y.  Kenmoway,  Doug.  492. 
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Upon  the  Bame  principle,  the  hiw  of  a  foreign  country  where  a  contract 
has  been  made^  is  evidence  to  show  the  intention  of  the  parties,  and  the 
nature  and  effect  of  the  contract  (g). 

A  custom,  as  well  as  a  prescription,  being  entire,  must  be  proved  a»  laid. 
A  plea  of  justification  under  a  custom  for  the  tenants  of  tipartiadar  copy* 
hold  estate  to  cut  turf,  is  not  supported  by  proof  of  a  custom  for  all  the 
copyholders  generally  to  cut  turf  (A). 

Where  the  defendant  justified  under  an  easement  claimed  by  the  tnAoAt^- 
ant$  of  a  parish,  it  was  held  that  he  brought  himself  within  the  description 
of  an  inhabitant  by  proof  that  he  rented  a  stall  in  the  parish,  which  he  used 
occasionally  (t). 

One  who  would  be  benefited  by  the  custom  is  not  a  competent  witness  to 
establish  it,  even  in  an  action  between  other  parties,  since  the  verdict  would 
afterwards  be  evidence  for  him  (A), 


DAMAGES  (/). 

Dabcagbs  in  a  legal  sense  include  costs  (m).  Damage  is  either  in  law  or 
in,,^^.  In' law,  where  one  deprives  another  of  a  defined  legal  right:  as  in 
case  of  slander  charging  a  crime,  or  affecting  a  man  in  his  trade  or  means  of 
livelihood,  &c.  (n) ;  or  where  a  sheriff  suffers  an  escape  on  mesne  process  (p). 
In  such  cases  an  action  is  maintainable,  though  no  special  damage  be  proved ; 
for  the  privation  of  that  to  which  the  plaintiff  was  legally  entitled,  is  a 
damage  in  law  (/>).  In  covenant  by  the  mesne  tenant  against  his  under-lessee 
for  not  repairing,  he  may  recover  the  costs  of  an  action  brought  by  the 
original  lessor  (9). 


DEATH. 

Thb  proofs  and  presumptions  relating  to  the  death  of  any  individual 
person  will  be  considered  more  at  large  under  the  title  Pbdioreb. 

The  proof  of  the  death  of  any  person  known  to  be  once  living,  is  incum- 
bent on  the  party  who  asserts  the  death  (r) ;  for  it  is  presumed  that  he  still 
Hves  till  the  contrary  be  proved.  But  in  analogy  to  the  statute  of  bigamy  («), 


(g)  See  tit.  Forbion  Law. 

(k)  WUson  V.  Pa^e,  4  Esp.  71. 

(i)  Fiteh  ▼.  Pitch,  2  Bsp.  543. 

(A)  See  Common.-- Copyhold. — In* 

TBBBST. 

S[)  The  sabjeet  of  dsmages  is  considered 
er  the  tp^^fic  beads  of  Tbbspass.-" 

NUISAHCB. — DiSTUBBANCBy  &C. 

(m)  PbiUips  v.  Baeoth  9  East,  298; 
and  therefore  a  writ  alh^ipiiig  that  80#. 
were  awarded  for  costs,  is  satisfied  by 
proof  of  a  writ  reciting  that  80#.  were 
awarded  as  well  for  damages,  by  reason  of 
detaining  the  debt,  as  for  costs.  Ibid.  See 
Tidd,  tit.  Costs.  The  48  Geo.  3,  c.  123,  ex- 
tends to  damages  for  an  assaalt.  lA.&E. 
S4. 

(n)  See  Libbl. 

(0)  See  Shbrifp. 

(p)  A  possibility  of  damage  is  sufficient, 
per  Powell,  J.,  6  Madd.  40;  11  East,  571. 
Barksr  V.  Green,  2  Bingh.  317.  Pindar 
V.  Wadsworth,  2  East,  154.    Hobson  v. 


Todd,  4  T.  R.    71.     See  tit  Watbb- 

COURSB* 

(q)  NeaU  v.  WyUies,  3  B.  &  C.  533. 
But  in  an  action  by  a  mesne  tenant  against 
an  under-lessee,  for  overloading  the  cham- 
ber with  meal,  Lord  Abinger  held  that  the 
plaintiff  was  not  entitled  to  recover  the 
damages  recovered  against  him  by  the  ori- 
ginal lessor.  Liv.  Sum.  Ass.  1835.  There 
was  no  distinct  evidence  of  an  application 
by  the  plaintiff  to  the  under-lessee  to  de- 
fend the  action  brought  by  the  original 
lessor. 

(r)  Wilsm  v.  Hodgu,  2  East,  312. 
Throgmorton  v.  WaUon,  1  Rol  R.  416. 
Whether  proof  is  to  be  given  of  the  death 
at  any  particular  time  within  seven  years, 
or  after  the  expiration  of  seven  years,  Doe 
V.  Nepean,  6  B.  &  Ad.  Sa  See  iZ.  v. 
Harbome,  2  A.  &  R  540. 

(s)  IJac  1,  c.  11,  B.  2.  The  presumption 
is  merely  as  to  the  fact,  not  as  to  the  time 
of  the  death  within  the  seven  years.  Doe 
d.  Knight  v.  Nepean,  2  M.&  W.894. 
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and  the  statute  conoeming  leases  for  life  (t),  where  a  person  has  not  been 
heard  of  for  many  years,  the  presumption  of  the  duration  of  life  ceases 
at  the  end  of  seven  years.  Thus,  upon  a  plea  of  coverture,  where  the 
husband  had  gone  abroad  twelve  years  before,  the  defendant  was  called  upon 
to  prove  that  he  was  alive  within  the  last  seven  years  («).  But  the  pre- 
sumption is  merely  as  to  the  fact,  not  as  to  the  time  of  the  death  within  the 
seven  years  (x). 

Proof  that  a  person  sailed  in  a  ship  bound  to  the  West  Indies  some  years 
ago,  which  has  not  since  been  heard  of,  is  evidence  npon  which  a  jury  may 
I>Tesume  that  the  individual  is  dead ;  but  the  time  of  the  death,  if  it  become 
material,  must  depend  upon  the  particular  circumstances  of  the  case(y). 

In  establishing  a  title  upon  a  pedigree,  where  it  may  be  necessary  to  lay 
a  branch  of  a  family  out  of  the  case,  it  is  BuBicient  primd  facie  to  show,  that 
the  person  has  not  been  heard  of  for  many  years  {z). 

Proof  by  one  of  the  family  that  a  particular  person  had  many  years  before 
gone  abroad,  and  was  supposed  to  have  died  there,  and  that  the  witness  had 
not  heard  in  the  family  of  his  having  married  was  held  presumptive  proof 
of  his  death  without  lawful  issue  (a). 

The  fact  of  a  tenant  for  life  not  having  been  seen  or  heard  of  for  14  years, 
by  a  person  residing  near  the  estate,  although  not  a  member  of  his  family, 
is  primd  facie  evidence  of  the  death  of  the  tenant  for  life  (b). 

Letters  of  administration  are  not  evidence  of  the  death  of  a  party  (c). 

A  remarkable  case  b  mentioned  in  the  Reports,  where  the  question  was, 
whether  the  son  survived  the  father,  so  as  to  entitle  the  widow  of  the  son 
to  her  dower,  the  father  and  the  son  having  been  hanged  at  the  same 
instant ;  and  it  was  found  by  the  jury,  that  the  son,  who  had  been  observed 
to  struggle  the  longest,  survived  the  father  (d). 

DE  JURE  AND  DE  FACTO. 

As  to  the  distinction  between  acts  done  by  an  officer  de  jure  and  such  as 
are  done  by  an  officer  de  facto 'j  see  B,  v.  Lisk^  Andr.  163;  Str.  1090 ;  2  Bar- 
nard, 193.  264.    R,  V.  Hebden,  2  Str.  1109.    R.  v.  Grimes,  6  Burr.  2601. 

DEATH-BED  DECLARATIONS. 

These  are,  as  has  been  seen,  evidence  in  particular  cases,  on  account  of 
the  solemn  obligation  which  the  situation  of  the  party  imposes  upon  him  to 
declare  the  truth  («);  and  such  a  declaration  is  not  the  less  admissible 


{t)  19  Car.  2,  c.  6.  Where  a  tenant  for 
life  had  not  been  heard  of  for  fourteen 
years  by  a  person  residing  on  the  estate,  it 
was  held  to  be  presumptive  evidence  of  his 
death.  Doe  v.  Deakin,  4  B.  &  A.  433;  see 
B.  V.  Ttoyning,  2  B.  &  A.  386, 

(u)  Hope%oeU  v.  De  Pinna,  2  Camp. 
113.  See  also  Doe  v.  Jetson,  6  East,  80« 
See  also  The  Bishop  of  Salisbury's  Case^ 
10  Rep.  59,  a.  Thorne  t,  Rolfe,  1  Anders. 
80.  Smartle  v.  Penhallow,  2  Lord  Raym. 
994.    Bensm  v.  Olive,  2  Stra.  920. 

(or)  Doe  v.  Nepean,  2  M.  &  W.  894. 

(y)  TTa^Amv.JTin^,  IStarkie'sC.  121. 
Patersan  v.  Black,  Park's  Ins.  433;  1  HI. 
R.  404.  Doe  v.  GHffin,  15  East,  293. 
Doe  T.  Wolley,  8  B.  &  C.  22. 


(z)  Howe  V.  Hasland,  1  Bl.  405. 

(a)  Doe  d.  Banning  v.  Qrxffin,  15  East, 


293. 

(b)  LUyyd  ▼.  H%mt,  4  B.  &  Ad.  433. 

(c)  Thompson  t.  Donaldson,  3  Esp.  C. 
63. 

(d)  Cro.  Eliz.  503;  2  Comm.  132.  A 
similar  question  arose  from  the  circum- 
stance of  Oeneral  Stanwix  and  his  daugh- 
ter being  lost  in  the  same  vesseL  Cited  B. 
V.  Dr,Kay,  1  Bl.  R.  640.  Feame's Essays; 
2  Salkeid  by  Evans,  593 ;  Evans's  Pothier, 
vol.  a,  p.  34i3.    See  tit.  Presumption. 

(e)  Supra,  Vol.  I.  Ind.  tit  Driva 
Dbclaratxons.  Id  general,  evidence  of 
the  declarations  of  a  man  since  dead,  of 
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Admissibi- 
lity. 


How  given 
in  evidence. 


because  it  was  made  under  the  additional  obligation  of  an  oath  extra-judi- 
cially  administered. 

In  Woodcock! $  Case{g\  the  wife  of  the  prisoner  having  been  mortally 
wounded  by  him,  was  taken  to  the  pooi^house,  where  she  was  attended  by 
a  magistrate,  who,  in  the  absence  of  the  prisoner,  administered  an  oath  to 
her,  and  took  down  her  statement  in  writing;  and  the  declilration  was 
afterwards  admitted  in  evidence  (A). 

The  presumption  in  favour  of  this  species  of  testimony  ceases  where  the 
party  himself  would  not  have  been  admitted  to  give  evidence  upon  oath ; 
and  therefore  the  declaration  of  an  attainted  felon  at  the  place  of  execution 
is  inadmissible  (i) ;  but  that  of  an  accomplice  is  admissible,  since  the  accom- 
plice, if  living,  might  have  been  examined  upon  oath  (A). 

Three  several  declarations  had  been  made  by  the  wounded  person  in  the 
course  of  the  same  day,  at  the  successive  intervals  of  an  hour  each ;  the 
second  had  been  made  before  a  magistrate,  and  reduced  into  writing,  but 
the  others  had  not ;  the  original  written  statement  taken  before  the  magis- 
trate was  not  produced,  and  a  copy  of  it  was  rejected.  A  question  then  arose 
whether  the  first  and  third  declarations  could  be  received ;  and  Pratt,  C.  J., 
was  of  opinion  that  they  could  not,  since  he  considered  all  three  statements 
as  parts  of  the  same  narrative,  of  which  the  written  examination  was  the 
best  pvoof :  but  the  other  Judges  held  that  the  three  declarations  were  three 
distinct  facts,  and  that  the  inability  to  prove  the  second  did  not  exclude 
the  first  and  third;  and  evidence  of  those  declarations  was  accordingly 
admitted  (/). 

In  order  to  warrant  the  admission,  it  must  be  shown,  in  the  first  place, 
that  the  declaration  was  made  under  an  apprehension  of  impending  death; 
and  this  may  be  collected  from  the  nature  and  circumstances  of  the  case, 
although  the  declarant  did  not  express  such  an  apprehension  (wi).  And  it  is 
not  essential  that  the  party  should  apprehend  immediate  dissolution;  it  is 
sufficient  if  he  apprehend  it  to  be  impending.    Whether  such  evidence  be 


fiicts  done  by  others,  or  even  by  himself, 
are  not  admissible.    Gamons  v.  BarTiardy 

1  Anst.  298.  Tbe  declarations  of  persons 
in  articulo  mortis  being  only  admissible 
when  it  clearly  appears  that  they  are  un- 
der the  impression  of  a  future  state  and 
impending  death,  held  that  a  child  under 
the  age  of  four  years,  not  being  supposed 
capable  of  such  impressions,  &e  declara- 
tions were  inadmissible.  Bex  v.  Pikey 
3  C.  &  P.  698. 

ig)  Leach's  C.  C.  L.  563. 

(A)  Woodcoch*$  Cote,  Leach's  C.  C.  L. 
3d  edit.  563.  On  an  indictment  for  the 
murder  of  ^.  by  poison,  the  dying  declara^ 
tions  of  B.y  who  died  also  of  the  same 
cause,  admissible.  B.  v.  Baker,  2  M.  & 
R.  53.  The  dying  declarations  of  a  child 
of  ten  years  of  age,  were  received  where 
the  party  was  shown  to  be  of  quick  intelli- 
gence, and  before  examination  strongly  im- 
pressed with  the  nature  of  an  oath,  and  the 
danger  of  immediate  death.  Beg.y,PerkinSf 

2  Moody,  135. 

(i)  B.  y.  JDrummond,  Leach's  C.  C.  L. 
378,  dd  edit.;  1  East's  P.  C.  353,  8.  C. 


(k)  By  all  the  Judges,  TinJOer^s  Case, 
East's  P.  C.  364.  356. 

(T)  B.  v.  Beaton  and  Tranter,  Str.530; 
6  St.  Tr.  502,  According  to  the  latter 
report  of  this  case,  the  C.  J.  and  Powis,  J. 
deemed  the  evidence  inadmissible;  Eyre 
and  Fortescue,  Js.,  were  for  admitting  it ; 
but  it  appears  that  it  was  admitted. 

(m)  B,  V.  Woodcock,  Leach's  C.  C.  L. 
563, 3d  edit.  The  Court  will  hear  all  that 
a  party  has  said,  in  order  to  decide  from 
what  he  has  said  whether  he  had  that  im- 
pression on  his  mind  which  would  make 
his  declarations  admissible.  B,  v.  Van 
Butchell,  3  C.  &  P.  631.  Whei«  the 
deceased,  at  the  time  of  making  a  state- 
ment as  to  the  cause  of  her  death  to  a 
medical  person,  stated  that  she  hoped  he 
would  do  what  be  could  for  her  for  the 
sake  of  her  fiunily,  held  that  the  expression 
of  such  a  hope  excluded  the  declaration ; 
to  render  it  admissible,  it  must  be  made 
under  the  impression  of  an  almost  imme- 
diate dissolution.  B,  v.  Crockett,  4  C.  & 
P.  544. 
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admissible  is  a  question  for  the  Court,  and  not  for  the  jury,  to  determine, 
uoder  all  the  circumstances  of  the  case(n). 

In  Tinkler's  Case  (o),  a  majority  of  the  Judges  were  of  opinion  that  the  Force  and 
death-bed  declaration  of  a  deceased  accomplice  was  alone  sufficient  to  con-  effect, 
yict  the  prisoner,  because  the  declarant  in  that  situation  could  have  no 
interest  in  excusing  herself,  or  unjustly  charging  others ;  but  other  Judges 
were  of  opinion  that  confirmatory  evidence  was  necessary. 

In  general,  although  it  is  for  the  Court  to  decide  upon  the  admissibility 
of  the  eyidence,  it  is  for  the  jury,  under  the  circumstances,  to  judge  of  the 
effect  of  it. 

Sir  D.  £yans  has  justly  observed  (/>),  that  ^'  Much  consideration  should 
be  given  to  the  state  of  the  mind  of  the  party  whose  declarations  are  received. 
Strongly  as  his  situation  is  calculated  to  induce  the  sense  of  obligation,  it 
must  also  be  recollected  that  it  has  often  a  tendency  to  obliterate  the  dis- 
tinctness of  his  memory  and  perceptions;  and  therefore,  whenever  the 
accounts  received  from  him  are  introduced,  the  degree  of  his  observation 
and  recollection  is  a  circumstance  which  it  is  of  the  highest  importance  to 
ascertain .  Sometimes  the  declaration  is  of  a  matter  of  judgment,  of  inference, 
and  conclusion,  which,  however  sincere,  may  be  fatally  erroneous.  The 
circumstances  of  confusion  and  surprise,  connected  with  the  object  of  the 
declaration,  are  to  be  considered  with  the  most  minute  and  scrupulous  atten- 
tion ;  the  accordance  and  consistency  of  the  fact  related  with  the  other  facts 
established  in  evidence,  is  to  be  examined  with  peculiar  circumspection;  and 
the  awful  consequences  of  mistake  must  add  their  weight  to  all  the  other 
motives  for  declining  to  allow  an  implicit  credit  to  the  narrative,  on  the 
sole  consideration  of  its  being  free  from  the  suspicion  of  wilful  misrepre- 
sentation. " 

It  is  further  to  be  remarked,  that  this  seems  to  be  the  only  instance  in 
which  evidence  is  admissible  against  a  prisoner  who  has  not  had  the  power 
to  cross-examine — an  anomaly,  which  in  itself  calls  for  g^eat  caution  and 
circumspection  in  the  use  and  application  of  such  evidence.  Finally,  it  has 
never  been  received  except  in  cases  of  murder,  where,  if  the  dying  person 
was  certain  as  to  the  author  of  the  violence,  yet  in  the  case  of  a  quarrel  and 
eonfiicty  he  might  be  under  a  strong  temptation  to  give  a  partial  account  of 
the  transaction,  although  all  motives  of  personal  hostility  had  ceased.  In 
other  cases  it  is  far  from  improbable  that  he  would  attribute  the  fact  to 
some  person  whom  he  suspected  to  be  his  enemy,  when,  if  his  grounds  for 


(n)  John's  CatCy  East's  P.  C.  357.  By 
all  the  Judges.  Welbome^s  Case,  East's 
P.  C.  3aa  Per  Lord  Bllenborough,  R.  v. 
Hucks,  1  Starkie's  C.  522.  In  the  pre- 
vious ease  of  Ji»  v.  Woodcock^  Leach's 
C.  C.  L.  663,  Eyre,  C.  B.,  left  it  as  a 
question  to  the  jury,  whether  the  deceased 
was  under  the  apprehension  of  death  when 
she  made  the  declaration.  In  Mosley's 
Casey  1  Ry.  k  M.  C.  C.  L.  97,  upon 
an  indictment  for  murder,  the  wounds 
which  occasioned  the  death  were  inflicted 
on  the  party  on  the  evening  of  Thursday, 
the  30th  September,  and  a  surgeon  at- 
tended him  the  same  evening,  and  until 
his  death,  on  tlie  10th  October.  The  sur- 
geon did  not  consider  the  case  hopeless  till 
the  latter  day,  and  always  till  then  held 


out  hopes  of  recovery,  and  then  told  him 
the  case  was  hopeless.  Anotlier  witness 
who  attended  him  daily,  stated  that  the 
deceased,  on  the  evening  of  the  30th,  said 
that  he  had  been  robbed  and  killed,  that 
he  should  not  get  the  better  of  it,  and  that 
all  along  he  said  he  should  never  get 
better;  and  it  was  held  that  upon  this 
evidence  the  declarations  of  the  deceased 
on  the  Thursday  evening,  after  he  had  said 
that  he  was  robbed  and  killed,  and  also  on 
subsequent  days,  were  properly  admitted. 

(o)  East's  P.  G.  354.  356.  See  also 
Westheer's  Case,  Leach,  14.  Declutttions 
in  artieuUf  mortis  of  the  circumstances  of 
robbery,  have  been  held  inadmissible.  R, 
v.  Lloyd  and  others,  4  C.  &  P.  233. 

{p)  Pothier,  by  Evans,  vol.  ii.  p.  293. 
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supposing  80  could  have  been  investigated,  they  might  have  turned  out  to  be 
yery  unsatisfactory. 

Declarations  of  this  nature  have  also  been  admitted  in  civil  cases,  where 
they  have  been  made  by  attesting  witnesses  to  an  instrument. 

In  the  case  of  Wright  v.  Littler  {q)j  the  plaintiff  claimed  under  a  will 
dated  1743;  the  defendant  claimed  under  a  will  dated  in  1745,  and  proved 
the  hand-writing  of  the  witnesses  by  whom  it  purported  to  have  been 
attested.  To  disprove  this  will,  the  plaintiff  called  Mary  Victor^  the  sister  of 
WiUiam  Medlicott,  one  of  the  attesting  witnesses,  and  upon  cross-examination 
by  the  defendant's  counsel,  she  stated  that  William  MedUcott^  in  bis  last 
illness,  acknowledged  and  declared  that  the  will  of  1745  was  forged  by 
himself.  Lord  Mansfield,  in  delivering  the  judgment  of  the  Coart,  upon  a 
motion  for  a  new  trial,  said,  ''As  the  account  was  a  confession  of  great 
iniquity,  and  as  he  could  be  under  no  temptation  to  say  it,  but  to  do  justice 
and  ease  his  conscience,  I  am  of  opinion  that  the  evidence  was  proper  to  be 
left  to  a  jury  (r)." 

In  a  subsequent  case  (s),  Mr.  J.  Heath,  on  the  authority  of  the  above  case, 
admitted  the  declaration  of  a  person  who  had  set  his  name  to  a  forged  bond, 
and  who,  upon  his  death-bed,  begged  pardon  of  Heaven  for  having  been 
concerned  in  the  forgery. 

The  ground,  however,  upon  which  such  evidence  has  been  admitted,  is 
this: — [f  the  attesting  witness  had  been  living,  he  must  have  been  called, 
and  might  have  been  cross-examined  as  to  the  validity  of  the  instrument, 
the  authenticity  of  which  depends  upon  the  credit  given  to  it  by  his  attes- 
tation (/); 

In  a  late  case  (u),  the  Court  of  Kings's  Bench  said  that  as  it  did  not  appear 
that  such  evidence  had  ever  been  received,  except  in  cases  of  homicide, 
where  the  declarations  had  been  made  by  the  deceased,  and  in  civil  cases, 
where  the  declarations  had  been  made  by  attesting  witnesses,  they  would 
not  further  extend  the  rule;  and  therefore  the  Court  held  the  declaration 
of  a  dying  person  as  to  the  relationship  of  the  lessor  of  the  plaintiff  in  eject- 
ment to  the  person  last  seised  (x),  to  be  inadmissible. 


{q)  3  Burr.  1244 ;  1  Black.  846. 

(r)  Lord  Mansfield  also  observed  upon 
the  ftict,  that  the  evidence  came  out  upon 
eroBS-^zamination  by  the  defendant,  and 
had  not  been  objected 'to  at  the  trial;  and 
said,  that  even  if  it  had  been  upon  exa- 
mination by  the  plaintiff,  it  would  have 
been  equally  admissible,  especially  since 
the  will  was  all  written  and  witnensed  by 
him  (WiUiam  Medlicott)^  and  gave  the 
premises  in  question  to  his  wife. 

(<)  6  East,  105^  cited  by  Lord  Ellenbo- 
roQgh,  C.  J. 

(t)  4  B.  &  A.  55.  Upon  the  same  prin* 
ciple,  evidence  has  been  admitted  to  im- 
peach the  character  of  attesting  witnesses 
who  are  dead,  and  whose  handwriting  is 
proved  in  order  to  substantiate  the  instru- 
ment   See  tit  Witness. 

(m)  Doe  V.  Bidqwaif,  Mich.  1  Geo.  4, 
MS.,  and  4  B.  4c  A.  63. 

{x)  Ibid.  A^  having  been  convicted  of 
perjury,  pending  a  rule  for  a  new  trial, 
shot  the  prosecutor,  and  it  was  held  that 
an  affidavit  of  his  dying  dedaiations  on 


the  subject  of  the  perjury  was  not  admis- 
sible ;  and  it  was  held  that  sach  declara- 
tions were  admissible  in  those  cases  only 
where  the  death  was  the  subject  of  the 
charge,  and  where  the  dedarations  related 
to  the  circumstances  of  the  death.  S,  v. 
Meade,  2  B.  &  C.  605.  In  B.  v.  Hutch- 
imonfCor,  Bayley,  J.,  Durham  Sfiring  Ass. 
1822,  the  prisoner  being  charged  with  ad- 
ministering sayin  to  a  pregnant  woman,  Jt 
was  held  that  her  dying  declarations,  al- 
though they  related  to  the  eaase  of  her 
death,  were  inadmissible^  the  deaUi  not 
being  the  subject  of  inquiry.  8  B.  &  C. 
606,  in  the  note.  Fonnertyit  seems  to 
have  been  the  practice  to  receive  in  erl- 
denoe  the  declarations  of  deceased  panpers 
as  to  their  settlements ;  and  in  the  case  of 
n.  V.  Bury  St.  BdtnmuU^  Cald.  482, 
where  a  pauper  had  on  his  death-bed  told 
his  wife  that  she  and  her  children  wonld 
belong  to  and  prove  their  settlement  in  the 
parish  of  B,,  the  declaration  vras  held  to 
be  admissible ;  and  Mr.  J.  BuUer  held  that 
it  was  admissible,  on  the  g&ieiml  principle 
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DEBT. 

This  action  is  founded  either  upon  a  specialtyi  or  upon  a  parol  contract,, 
or  duty  (y).  The  proofs  in  the  former  class  of  actions  are  considered  under 
the  titles  Bond— Cotb want — Dreo.  Those  which  belong  to  the  latter 
are  distributed  under  the  titles  of  Bills  or  Exghakob,  Goods  Sold  and 
Delitersd,  Sec. :  and  where  the  action  is  for  a  penalty,  under  the  title 
Penal  Action. 

The  proofs  now  requisite  in  an  action  of  debt,  depend  on  the  issues  taken, 
according  to  the  mode  of  pleading  prescribed  by  the  new  rules.  As  the 
same  defence  may  still  be  made  by  means  of  proper  pleas  which  could  for- 
merly have  been  taken  under  the  plea  of  nil  debet,  which  put  the  whole  of 
the  plaintiff's  material  allegations  in  issue,  the  proofs  will  be  stated  as  they 
stood  before  the  rules,  subject,  however,  to  the  operation  of  the  new  rules, 
which  take  away  the  general  issue,  and  require  the  defendant  to  traverse 
some  matter  of  fact  alleged  by  the  plaintiff,  or  to  plead  specially  in  confes- 
sion and  avoidance. 

Previously  to  the  new  rules,  the  plaintiff,  under  the  plea  of  nil  debet,  was 
bound  to  prove  all  the  material  allegations  in  his  declaration,  although  the 
plea  were  an  improper  one,  to  which  he  might  have  demurred  (z).  The 
defendant  might,  in  general,  g^ve  in  evidence  such  matter  as  showed  that 
he  was  not  indebted  to  the  plaintiff. 

Where,  previously  to  the  new  rules,  the  action  was  immediately  founded  EWdcDce 
upon  a  record  or  specialty,  nil  debet  was  an  improper  plea ;  for  the  defendant  J"^^'  ^*' 
could  not  by  his  plea  admit  the  existence  of  the  record  or  specialty,  and  yet  fore  the 
deny  the  debt  (a).    But  whenever  a  specialty  or  record  was  but  inducement  new  mlei. 
to  the  action,  which  was  founded  upon  extrinsic  matter  of  fact,  nil  debet  was 
a  good  plea ;  as  in  debt  for  rent  by  indenture  (b),  or  for  an  escape  (c),  or  on 
a  detfOii^afU  (d). 

In  an  action  of  debt  for  rent,  nil  debet  wta  a  good  plea,  although  the  demise 
was  by  deed,  for  the  deed  did  not  acknovdedge  the  debt,  as  an  obligation  to 
pay  money  does ;  the  debt  accrued  by  the  subsequent  enjoyment  (e),  and 
non  egt/hetwn  here  would  not  hare  been  an  answer  commensurate  with  the 
declaration.  It  might  be  very  true  that  the  deed  was  the  deed  of  the  lessee, 
and  yet  that  no  debt  had  arisen ;  for  something  utra  the  deed,  that  is,  the 
enjoyment  of  the  land,  was  essential  to  the  creatioii  of  the  debt,  which  was. 


on  which  radi  declaiatlons  are  reeetvable 
on  trials  for  homicide.  Sach  a  d&laration 
was  also  received  in  the  case  of  Appotun 
V.  Dmrnoelij  d  Bott,  80.  It  is,  however, 
observakte,  tiiat  in  addition  to  the  general 
principles  on  which  mere  declarations  of 
deceased  persons,  thon^^  made  in  arti0u2o 
vierHf,  are  exdnded,  another  olgection  is 
appllciMe  to  declarations  as  to  settlements, 
vis.  tliat  they  Involve  law  as  well  as  Ibct. 
The  role  seems  to  be  now  established  that 
such  declarations  are  inadmissible.  SeeJB. 
V.  Ferry  Frystoney  2  East,  54.  R.  y. 
Chadderttm,  Ibid.  87.  E,  v.  AberawiUy, 
Ibid.e0. 

(y)  A,h  Indebted  to  B.,  B.  to  C;  an 
agreement  that  B.'s  debt  and  claim  shall 
be  extinguished,  and  that  A .  shall  pay  the 
amount  to  C,  is  binding.  Fairlieir.  Den" 
ton^  8  B.  &  C.  79&.    Debt  lies  npon  the 

VOL.  II. 


decree  of  a  eolonial  ooort  of  equity,  if  dniy 
perfected.  Henley  v.  Soper,  8  B.  Ic  C.  IC; 
and  S  M.  &  Ry.  163. 

(z)  See  tit  BAZL-BOMn,  supra,  119, 
note  (a). 

(a)  Qilb.  L.  B.  70,  2d  edit. ;  I  Will. 
Sannd.  39,  n.  (8.);  Cowp.  689 ;  Hard.  332. 
Tyndaly.Hutehi9uan,SL&v.l70.  War' 
ren  v.  Canieii,  2  Lord  Raym.  1600;  2  Str. 
778;  8  Mod.  107.  Although  foets  be 
mixed  with  it,  as  in  an  action  by  the  as- 
signee of  the  sheriff  npon  a  bail-bond. 
Fort.  S68f  2  Lord  Raym.  1603;  2  Str. 
780;  6BQrr.268e. 

(6)  Cowp. 

(e>  Salk.  606. 

(d)  Ibid,  and  1  Sannd.  219. 

(tf)  B.  N.  B.  170;  Hard.  332;  1  Will. 
Sannd.  39;  Gilb.  L.  B.  239,  2d  edit.; 
Cowp. 
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Ifil  debet :    technically  speaking,  a  matter  in  paU  to  be  proved  before  a  jury  (/).    Con- 

before  thr^'  sequently,  the  defendant,  in  an  action  of  debt  for  rent,  might  proTC  under 

new  rules,     this  issue  that  the  lessor  had  kept  possession  of  the  premises,  or  (as  it  seems) 

of  any  part  (g) ;  for  as  the  action  arises  not  on  the  contract  merely,  but  is 

also  founded  on  the  pernancy  of  the  profits  according  to  the  contract^  this 

was  evidence  to  show  that  no  debt  ever  existed  (k). 

So  the  lessee  might  show  an  entry,  or  expulsion  from  the  premises  by  the 
lessor,  or  any  suspension  of  rent  by  him,  under  this  issue  (t),  or  that  the 
lessor  had  entered  into  part  of  the  premises ;  for  since  the  lessor  by  his  own 
wrongful  act  deprives  the  party  of  the  benefit  of  the  entire  contract,  no 
apportionment  can  be  made  in  his  favour  (A).  So  he  might  show  an  evic- 
tion by  a  third  person.  In  order  to  prove  thh,  he  must  have  shown  that 
the  evictor  had  a  title  to  enter,  and  did  enter  before  the  rent  was  due,  and 
show  also  by  what  process  he  was  evicted  (l).  This  must  have  been  done  by 
the  production  of  the  judgment  in  ejectment,  Sic.  or  by  proof  of  an  examined 
copy  of  it,  and  by  proof  of  the  execution  of  the  writ  of  possession  under  the 
warrant,  and  an  examined  copy  of  the  return. 

But  the  defendant  could  not,  where  the  demise  was  by  deed,  give  evidence 
to  show  that  the  plaintiff  had  no  interest  in  the  demised  tenements ;  for  if 
he  had  pleaded  it,  the  plaintiff  might  have  replied  the  indenture,  or  might 
have  demurred,  for  the  declaration  being  on  the  indenture,  the  estoppel 
appeared  on  record.  But  if  the  defendant  had  pleaded  nU  habuU  in  tenemewtUy 
and  the  plaintiff  had  joined  issue  on  the  plea,  instead  of  relying  on  the 
estoppel,  the  defendant  would  not  have  been  concluded  by  the  deed,  and  the 
jury  would  have  been  bound,  as  has  already  been  seen,  to  find  according  to 
the  truth  of  the  fact  (m).  Neither  could  the  defendant,  under  this  issue, 
give  in  evidence  disbursements  for  necessary  repairs,  although  the  plaintiff 
was  bound  to  repair ;  for  the  proper  remedy  was  by  an  action  of  covenant  (n)^ 
unless  by  the  terms  of  the  covenant  the  repairs  were  to  be  paid  out  of  the 
rent  (o).  It  was  no  defence  that  the  lessee  did  not  actually  enter  and  enjoy, 
where  he  might  without  the  hindrance  of  the  lessor,  have  entered  and 
enjoyed,  for  he  could  not  defend  himself  by  his  own  laches  (/?). 

The  general  rule  was,  that  the  plaintiff  might  g^ve  in  evidence,  under  this 
plea,  any  matter  which  showed  that  nothing  was  due  at  the  time  when  the 
action  was  brought  {q) ;  as  payment  (r),  or  a  release  («)•  But  the  Statute  of 
Limitations  must  have  been  and  must  still  be  pleaded ;  and  on  a  qui  tarn 
action  to  recover  penalties,  it  has  been  held  that  the  defendant  could  not 
give  in  evidence  the  record  of  a  recovery  against  him  by  another  person  for 
the  same  forfeiture  {t). 

(/)  Oilb.  L.  £.  280,  Sd  edit.;  B.  N.  P.  Vol.  I.  p.  343.    Bat  where  the  demise  is 

170.  by  parol  agreement,  see  1  Baym.  746; 

(g)  See  Qflb.  L.  £.  283, 2d  edit ;  1  Inst  B.  N.  P.  177. 

148,  a.;  Vent.  277 ;  Bol.  Ab.  398.  (n)  B.  N.P.  177;  1  Bay.  370. 

ih)  2  Bol.  Ab.  677,  pi.  21 ;  Oilb.  L.  E.  (o)  I  Lord  Ray.  420. 

283, 2d  edit  \p)  BoLAb.  605;  Glib.  L.  K  284* 

(i)  It  is  frequently  pleaded,  bnt  it  seems  ( j)  Com.  Dig.  Pleader,  2,  W.  17. 

that  this  is  optional  on  the  part  of  the  de-  ,^k  ^,,.    ,    «   qq^     a^  ^..  t,^^.^ 

fendant  1  Will.Sannd.206,\r(«);  B.N.P.  «  ^  ?S^'  L.  B.  286.    See  tit  BOKD.- 

177 ;  1  Mod.  86 ;  1  Vent  258 ;  Ld.  Raym.  *'a» *'»'t. 

666 ;  1  Sid.  161 ;  2  Keb.  762.    Contr^  ^  W  P«  Holt,  J.,  HatUm  ▼.  Jfme,  I 

2  Leon.  10 ;  Gonlds.  80 ;  Ow.  85.  8«lk.  804,  8.  C. ;  2  Lord  Bay.  787.  See  Co. 

(ik)  1  Inst  148,  a. ;  Vent  277 ;  BoL  Ab.  ^t*- 1^*»  ^'  ^^^ntrh ;  GUb.  L.  £.  286. 

308 ;  Gilb.  L.  £.  283.  {t)  Bredm  v.  Harman^  Str.  701.  Jaek^ 

(2)  Fort  360.  Cooper  y.  Ymtng,  8  Geo.  «<m  y.  QiOmg^  B.  N.  P.  107.   Vide  Mtpro, 

2.   Jordan  v,  TwelU,  B.  R.  H.  171.  VoL  I.  Ind.  tit  JunoiCBiiTs. — Rbcoju>  -, 

(m)  Sallc.  277;  B.  N.  P.  170;  supra,  and  tf|fra,  tit  Rbcord. 
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By  the  rules  of  Hilary  Tenn,  4  W.  4 :  1,  in  debt  on  specialty  or  covenant,    New  rales, 
the  plea  of  non  est  factum  shall  operate  as  a  denial  of  the  execution  of  the 
deed  in  point  of  fact  only,  and  all  other  defences  shall  be  specially  pleaded, 
including  matters  which  make  the  deed  absolutely  void,  as  well  as  those 
which  make  it  Toidable. 

2.  The  plea  of  ^*nd  debet'*  shall  not  be  allowed  in  any  action. 

8.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  exchange 
and  promissory  notes,  the  defendant  may  plead  that  "he  never  was  indebted 
in  manner  and  form  as  in  the  declaration  alleged,''  and  such  plea  shall  have 
the  same  opeTbtion  as  the  plea  of  non  asmmpnt  in  indebitattu  asntmpritf  and 
all  matters  in  confession  and  avoidance  shall  be  specially  pleaded  as  above 
directed  in  actions  of  assumpsit 

4.  In  other  actions  of  debt  in  which  the  plea  of  nil  debet  has  been  hitherto 
allowed,  including  those  on  bills  of  exchange  and  promissory  notes,  the 
defendant  shall  deny  specifically  some  particular  matter  of  fact  alleged  in 
the  declaration,  or  plead  specially  in  confession  or  avoidance. 

DECEIT. 

To  support  an  action  on  the  case  for  deceit,  the  plaintiff  must  allege,  and   General 
prove,  tiJraMid  to  have  been  committed  by  the  defendant,  and  that  a  damage  ^^^^^^^^* 
has  resulted  from  the  fraud  to  the  plaintiff  (u).    The  fraud  must  consist  in 
depriving  the  plaintiff,  by  deceitful  means,  of  some  benefit  which  the  law 
entitled  him  to  demand  or  expect  (x). 

It  is  matter  of  evidence  to  prove  that  the  deceitful  and  fraudulent  means  Deceitful 
have  been  used  as  alleged,  and  that  the  plaintiff  has  in  fact  been  deceived  means, 
by  them  to  his  detriment ;  but  it  is  usually  a  question  of  law,  arising  upon 
the  facts,  whether  an  action  lies  in  respect  of  damage  resulting  from  such 
means ;  for  it  is  not  a  general  rule,  that  wherever  fraud  and  damage  concur 
an  action  is  maintainable.  Such  means  must  have  been  used  as  were  likely 
to  impoBC  on  a  person  of  ordinary  prudence  and  circumspection,  to  throw 
him  off  his  guard  on  a  point  where  he  might  reasonably  place  confidence  in 
the  representation  of  the  defendant,  and  also  such  as  deprived  the  party  of 
a  benefit  which  in  point  of  law  he  had  a  right  to  expect  (y).    Thus  no  action 


(tt)  12  East,  636. 

(or)  The  making  a  representation  which 
the  party  knows  to  be  false,  and  which  Is 
Intended  to  hidnce  another  to  act  on  it  to 
his  damage,  is  a  fraud  in  law,  and  sufficient 
to  support  an  action.  PolhUl  v.  Walker, 
3  B.  &  A.  114.  The  defendant  accepted  a 
bill  as  per  procuration  of  the  drawee,  be* 
lieving  that  the  acceptance  would  be  sanc- 
tioned ;  the  holder  of  the  bill  was  in  conse- 
quence nonsuited ;  held  that  the  defendant 
was  liable.  Ibid.  Where  the  plahitiff  had 
heen  induced,  tlirongh  the  false  representa- 
tions of  the  defendant,  to  employ  a  seryant, 
snd  the  Judge  had  drawn  ^e  attention  of 
the  jury  to  two  classes  of  motive,  viz.  a 
^)^  statement  knowingly  made,  with  in- 
tention to  bcauefit  himsdf ;  and,  secondly, 
a  desire  to  benefit  another  person;  and 
4hected  them,  that  although  he  might 
have  no  intention  to  obtain  any  advantage 
for  hfanself,  yet  that  it  would  still  be  a 
ff9saA  if  ha  made  fiUse   representations. 


productive  of  injury  to  another,  knowing 
such  representations  to  be  false ;  and  the 
Jury  found  a  verdict  and  damages  for  the 
plaintiff,  adding  that  they  considered  there 
was  no  actual  fraud  on  tue  part  of  the 
defendant,  and  that  he  had  no  fraudulent 
intention,  although  what  he  had  done  con- 
stituted a  fraud  hi  the  legal  acceptation  of 
the  term;  the  Court  refused  to  enter  the 
verdict  for  the  defendant.  Fatter  v. 
Charles,  7  Bmg.  105. 

(y)  Per  Lord  Ellenborough,  in  Vernon 
V.  Keyg,  12  East,  631 ;  B.  N.  P.  30.  In 
Bayley  v.  Merrell,  Cro.  Jac.  386,  on  an 
agreement  to  carry  goods  at  so  much  per 
cwt.,  it  was  held  that  no  action  lay  for 
falsely  affirming  that  a  load  of  madder 
contained  a  less  quantity  of  cwts.  than  it 
contained  in  fact  In  1  Roll.  Ab.  801 ,  pL 
16,  it  was  held  that  one  who  was  induced 
to  buy  a  term  by  a  false  assertion  on  the 
part  of  a  seller  Utat  a  stranger  had  offered 
90  L  for  it,  could  not  recover.    Where  the 
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is  maintainable  in  respect  of  a  false  representation,  by  a  vendor,  of  the- 
intention  or  will  of  another  in  respect  of  the  goods  (z). 

The  plaintiff  must,  in  the  first  place,  prove  fraud,  in  fact;  he  must  show 
that  the  representation  was  not  only  faUefyy  but  that  it  was  fraudulent^ 
made,  with  intent  to  deceive  the  plaintiff,  for  the  fraud  or  deceit  is  the  founda- 
tion of  the  action  (a).  Thus  in  all  cases  of  deceit  in  the  sale  of  personal 
chattels,  in  respect  of  the  quality,  soundness  or  goodness  of  the  subject* 
matter,  the  plaintiff  must  prove  not  only  the  faUify  of  the  repreaeBtation, 
but  also  the  scienter,  the  knowledge  of  the  defect,  on  the  part  of  the  defen- 
dant (b). 

If  the  defendant  sell  goods  as  his  own,  the  plaintiff  should  show  that  he 
knew  that  they  were  not  his  own  (c).  For  if  the  defendant  had  reasonable 
ground  to  suppose  that  they  were  his  own  property,  as  if,  for  instance,  he  had 
bought  them  hondfidey  this  action  will  not  lie  against  him(cf)*  But  if 
the  defendant  represent  them  to  be  the  goods  of  A,  B.,  and  that  he  had 
authority  from  A.  B,  the  owner,  to  sell  them,  it  will  be  sufficient  for  the 
plaintiff  to  show  that  he  had  no  authority  from  A.  B. ;  and.  proof  that  they 
were  the  goods  of  some  other  person  would  be  primd  facie  evidence  of  the 
want  of  authority  in  the  defendant,  and  sufficient  to  put  hiip  upon  proving 
that  he  had  authority  (e). 

So,  if  a  man  sell  a  horse,  stating  him  to  be  of  a  certain  age,  according  to 


plaintiff  sold  to  the  defendant  certain 
buildings,  trade,  and  stock,  nnder  a  fiilse 
representation  by  the  latter  that  he  was 
about  to  enter  into  partnership  with  certain 
persons  in  the  same  trade  (whose  names  he 
would  not  disclose),  and  that  they  would 
not  consent  to  his  glTing  the  plaintiff  more 
than  a  certain  sum,  but  in  fiict  they  had 
aathoriaed  him  to  make  the  best  terms  be 
could,  and  would  have  gi^en  a  larger  sum, 
and  In  ftct  the  defendant  charged  them 
with  a  larger  snm,  it  was  held  that  no 
action  was  maintainable ;  for  it  was  either 
a  fiilse  representation  of  the  intention  of 
another,  or  a  mere  gratit  dietum  of  the 
defendants,  on  which  it  was  the  indiserfr- 
tion  of  the  plaintiff  to  rely.  Veman  v. 
Keysy  12  East,  6d2,  affirmed  on  error,  m 
the  Bzcheqner  Chamber,  4  Taunt  488. 

(z)  F«nionv.  JLey«,12East,692.  See 
the  last  note. 

(a)  Where  there  has  been  an  exprem 
warranty,  although  the  action  be  framed 
in  tortf  madhidenter  averred,  it  need  not 
be  proved,  Wittiamtan  v.  AUiton,  2  East, 
446;  for  tiien  the  express  warranty  is  the 
gist  of  the  action,  and  not  the  deceit.  See 
tit  AaauKPSiT.— Wabrantt.  And  where 
there  is  a  warranty  the  action  is  usually 
laid  in  attumptit,  in  order  that  the  decla- 
ration may  embrace  the  money  counts.  The 
propriety  of  this  pcaetice  was  established 
hi  tiiecaseof  5^i<ar«  v.  IFiUUitt,  Doug.  18. 
Where  the  a<^ion  is  framed  in  tortj  the 
plaintiff,  if  hs  prove  the  Mcimter^  will  be 
entitied  to  recover,  although  the  repiesen* 
tation  made  may  fall  short  of  a  warranty 
Where  a  vendor  knew  of  defects  in  a  ship 
at  the  time  of  tale,  which  it  was  impossible 


that  the  buyer  should  discover,  and  did  not 
disclose  them  at  the  time  of  sale,  Lord  Ken- 
yon  held  that  he  was  liable  to  an  actloo  ibr 
the  deceit,  as  on  a  warranty  that  the  ship 
was  fr^e  from,  all  defects,  although  by  the 
express  tonus  of  the  contract  the  bu3rer 
was  to  take  her  with  aU  fiudts.  MdHOi 
V.  Matteuxy  Peake*s  C.  116.  But  in  the 
subsequent  case  of  BagUkole  v.  Walters^ 
3  Camp.  154,  Lord  Ellenborough  stated 
that  he  could  not  subscribe  to  the  doctrine 
of  the  former  case;  he  said,  **  Where  an 
article  is  sold  with  aU  fatdts,  I  tUnk  it 
quite  immaterial  how  many  belonged  to  it 
within  the  knowledge  of  the  seller^  ualeas 
he  used  some  artifice  to  disguise  them,  and 
to  prevent  their  being  discovered  by  the 
purchaser."  There,  however,  the  plaintiff 
frdled  in  proving  any  yVatui.  See  PariUn- 
son  V.  Xee,  2  East,  314. 

(b)  SuprOfiiOte  (a). 

(e)  B.  N.  P.  30;  Salk.  210.  B.  sells 
goods  to  il.  as  his  own,  hot  knowing  them 
to  be  the  goods  of  P.,  who  retakes  them, 
il.shall  have  an  action  on  the  case.  42  Ass. 
8  ;  4  COb  14*  On  the  sale  of  a  personal 
chattel  the  law  vrill  imply  a  warranty  as 
to  the  rlrht  to  sell,  3  T.  R.  57 ;  2  BL  Com. 
451 ;  3  Com.  186;  Peake's  C.  94.  But  a 
warranty  as  to  the  right  to  real  property 
wiUnot  be  implied,  2  B  &  P.  13;  3B.  & 
P.  166;  DougU  654;  6  T.  B.  606«  A 
warrant  as  to  the  soundness,  goodness,  or 
value  of  a  horse,  or  other  personal  chattel, 
is  never  implied.  2  East,  314;  2  Com.  451 ; 
3Com.  165;  2  BoIL  B.  5. 

(d)  Ibid. 

(«)  B.  K.  P.  31 ;  1  Daav.  176. 
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4  pedigree  deliyered  to  him  when  he  bought  the  horse,  and  shown  to  the  Proof  of 
purchaser  (/);  or  sell  a  piotare  as  the  production  of  an  ancient  master  (g)f  ^^^d. 
OT  as  having  formed  part  of  a  particular  cabinet  of  paintings,  and  such 
representations  be  made  according  to  the  honest  belief  of  the  owner  at  the 
time,  no  action  is  maintainable,  although  the  representation  be  incorrect ; 
but  it  is  otherwise  if  the  vendor  knew  at  the  time  that  he  was  representing 
afiUsehood. 

In  an  action  for  giving  a  false  repMsentation  of  the  credit  and  circum-  Character, 
stances  of  a  third  ^person,  to  the  detriment  of  the  plaintiff,  it  is  not  necessary 
to  show  that  the  defendant  expected  to  derive  any  benefit  from  the  deceit, 
or  that  he  colluded  with  the  other  (A).  The  ground  of  the  action  is  the 
intention  to  deceive  and  injure  the  plaintiff  (t),  and  of  this,  as  on  all  other 
questions  of  mala  ftdeSf  the  jury  are  to  judge  (k).  Though  the  defendant 
infonn  the  plaintiff  that  a  party  may  safely  be  credited,  and  that  he  spoke 
from  his  own  inawledgey  and  not  from  hearsay,  he  will  not  be  liable  to 
damages  although  the  representation  be  fieJse,  and  the  plaintiff  in  conse- 
quence reeeire  an  injury,  if  the  representation  was  in  fact  made  by  the 
defendant  bond  Jide,  and  under  the  belief  that  it  was  true  (/).  It  is  not 
raffieient  to  show  that  the  defendant  intended  to  deceive  when  he  made  the 
representation,  without  proof  that  he  intended  to  defraud  the  plamtiff(m). 
The  mere  suppression  of  the  fact  that  the  party  concerning  whom  the  repre- 
sentation is  made,  had  recently  been  discharged  under  the  Insolvent  Act,  is 
not  conclusive  evidence  of  fraud  (n). 

It  is  enacted  by  the  statute  9  6.  4,  c.  14,  s.  6,  that  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  or  by  reason  of  any  representa- 
tion or  assurance  made  or  given  concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade  or  dealings  of  any  other  person  {p\  to  the  intent 
or  purpose  that  such  other  person  may  obtain  credit,  money  or  goods  upon 
weA  repreeeniatum  or  auurance  (jp),  unless  such  representation  or  assurance 
be  made  in  writing,  signed  by  the  party  to  be  charged  therewith. 

The  party  whose  solvency  is  misrepresented  is  a  competent  witness  {q). 
Similar  misrepresentations  made  by  the  defendant  to  other  persons  are,  it 
has  been  held,  admissible  in  evidence  to  prove  a  ftiiudulent  connection  be- 
tween the  defendant  and  the  customer  (r). 


if)  Dwdop  V.  Waugk,  Peake'sC.  133. 

(y)  JemUtfine  ▼.  Slade,  3  Esp.  C.  672. 

ih)  Pasley  t.  Freeman^  3  T.  R.  51: 
Falsehood  and  fhmd  are  essential ;  false- 
hood without  fraud  is  not  sufficient.  Athlin 
V.  ^hiU,  Holt's  C.  387. 

(i)  Tapp  V.  Leey  3  B.  &  P.  367 ,-  3  T.  R. 
51. 

(i)  Eyre  v.  Ihintford,  1  East,  318. 
The  defendants  having  credit  lodged  with 
them  in  &TOQr  of  T.  to  a  certain  amount, 
bat  upon  an  express  stipulation  that  goods 
should  previously  be  lodged  with  them  to 
treble  the  amount,  informed  the  plaintiff, 
who  applied  to  them  for  information  as  to 
^•'b  responsibility,  that  they  might  safely 
execute  T.*b  order  for  goods  upon  credit, 
BDd  stated  the  fact  that  such  credit  had 
been  lodged  with  them,  but  wholly  omitted 
tbeprarions  condition;  and  it  was  held 
that  this  was  a  suffpre$no  veri^  which 
warranted  the  Jury  in  finding  fraud. 

(0  Haycraf  v.  Creasy ,  '2  East,  JW. 


(m)  Scott  V.  Lara,  Peake's  C.  S86 ;  and 
infra,  376. 

(n)  Gairufordv.  Blactiford,6  Price, 36. 
The  representation  was,  that  X.  H,  then 
owed  him,  the  defendant  50/. ;  that  he  the 
defendant  was  ready  to  give  Z.  H.  credit 
for  any  thing  he  wanted.  See  Wood  v. 
Wain,  1  Esp.  C.  442. 

(o)  In  Lyde  v.  Bartuird,  1  M.  &  W.  101, 
the  Judges  of  the  Court  of  Exchequer 
were  divided  in  opinion  whether  the  clause 
applied  to  a  case  where  the  defendant  had 
falsely  represented  the  interest  of  A.  B,  in 
certain  funds  charged  only  with  three  in- 
cumbrances, whereby  the  plaintiff  was 
induced  to  give  him  credit. 

( p)  The  words  in  italics  are  omitted  in 
tlie  printed  copy  of  the  statute. 

(q)  Smith  v.  HarrU,  2  Starkie's  C.  47. 
Richarilion  v.  Smith,  1  Camp.  277,  for  the 
witness  in  an  action  for  the  goods  cannot 
avail  himself  of  the  verdict. 

(r)  Beat  v.  Thutchcr,  3  Esp.  C.  1U4. 

B  B  3 


374 


DECEIT. 


Proof  of 
deception. 


In  the  sale 
of  goods. 


The  gist  of  the  action  is,  that  the  plaintiff  was  imposed  upon  by  i^e  fraud 
of  the  defendant.  If  therefore  it  appear  that  the  plaintiff  was  aware  of  the 
falsity  of  the  representation,  or  made  the  contract,  to  use  a  common  phrase, 
with  his  eyes  open  to  the  defect,  he  is  remediless,  for  he  was  not  deeemed. 
Nay,  further,  if  he  had  the  full  means  of  detecting  the  fraud  and  ascer- 
taining the  truth,  and  neglected  to  inform  himself  of  it  when  he  might 
easily  have  done  so,  or  even  if  he  placed  a  blind  and  wilful  confidence  in  a 
representation  which  was  not  calculated  to  impose  upon  a  man  of  ordinary 
prudence  and  circumspection,  it  seems  that  an  action  of  deceit  cannot  be 
supported.  For  although  the  plaintiff  in  these  cases  may,  in  point  of  &cty 
have  been  deceived,  yet  it  was  a  consequence  of  his  own  folly  that  be  was 
so  defrauded,  and  vigilanHbua  nan  darmientUnujura  gubveniuni. 

Where  a  false  representation  was  made  on  the  sale  of  goods,  but  the 
plaintiff  had  full  opportunity  to  inspect  them,  and  a  written  caatraet  was 
entered  into,  the  terms  of  which  had  no  reference  to  the  representation,  it 
was  held  that  the  plaintiff  was  not  entitled  to  recover  («). 

If  the  vendor  of  a  horse  affirm  that  he  is  sound  wind  and  limb,  when  it  is 
apparent  that  he  has  but  one  eye  {t),  or  warrant  an  house  to  be  in  perfect 
repair,  which  wants  a  roof  (u),  the  buyer  must  abide  by  the  consequence  of 
his  own  laches. 

The  possession  of  goods  by  a  vendor,  induces  a  reasonable  presumption 
of  ownership  and  title  (x).  But  it  is  laid  down,  that  if  the  seller  was  out  of 
possession  at  the  time  of  the  sale,  no  action  will  lie  against  him,  though  they 
be  not  his  own,  without  an  express  warranty,  for  there  was  room  to  question 
his  title  (f^). 

If  the  vendor  of  a  house  affirm  that  the  rent  of  the  house  was  more  than  it 
really  was,  whereby  the  vendee  was  induced  to  give  more  for  it  than  it  was 
worth,  an  action,  it  is  said,  will  lie ;  for  the  value  of  the  rent  is  within  the 
private  knowledge  of  the  landlord  {z) ;  but  if  the  seller  merely  affirm  that 
the  thing  sold  is  worth  so  much,  or  that  one  would  have  given  so  much  for 
it,  although  the  affirmation  be  false,  yet  if  the  buyer  might  inform  himself 
as  to  value,  no  action  lies.  And  this  principle,  it  is  said,  applies  to  all  cases 
where  the  purchaser  may  easily  ascertain  the  true  value  (a).  But  where 
the  value  of  the  article  is  not  perfectly  obvious  upon  mere  inspection,  but 
requires  a  particular  degree  of  skill  for  the  ascertainment,  or  depends  upon 
collateral  circumstances,  the  action  may  be  maintained. 

Although  the  goods  have  been  sold  by  a  written  contract,  yet  the  plaintiff 
is  at  liberty  to  give  parol  evidence  of  antecedent  misrepresentations,  for  the 


(s)  Pickering  ▼.  Dowwn,  4  Taunt  779. 

{t)  Unless,  as  is  quaintly  remarked  in 
the  year-books,  the  purchaser  be  also  blind. 

(ti)  Bayley  v.  Merrel,  Cpo.  Jac.  387 ; 
and  per  Grose,  J.;  ST.  It66.  Dyer  "9, 
Hargrave,  10  Ves.  607.  Where  the  de- 
fect is  so  obvious  and  yisible,  it  is  presumed 
that  the  parties  did  not  intend  the  wa^ 
ranty  to  apply  to  it. 

(x)  B.  N.  P.  30.  Medina  v.  Stmighton, 
Salk.  210 ;  1  Ray.  593.  DobeU  v.  Stevens, 
3  Roll.  023. 

(y)  Salk.  210;  B.  N.P.  31. 
{z)  Rimey  v.  Selhy,  Salk.  211;  Ray. 
1118;  Sid.  146;  B.  N.P. 31.    So  where 


the  vendor  of  a  pnblic-house,  pending  his 
treaty,  made  false  representations  concern- 
ing the  amount  of  the  business  done,  and 
the  rent  received  for  a  part  of  the  premises. 
Dobell  ?.  Stevens,  3  B.  &  C.  625. 

(a)  B.  N.  P.  31 ;  1  Sid.  146.  Where  the 
plaintiff  brought  an  action  against  the  de- 
fendaut,  alleging  that  thedefendant,havlng 
skill  in  jewels,  sold  him  a  stone  which  he 
affirmed  to  be  a  Bezoar-stone,  and  sold  it  as 
such,  Judgment  was  arrested,  because  the 
declaration  did  not  allege  that  the  de- 
fendant knew  that  it  was  not  Beaoar-stone, 
or  warranted  it.  See  also  Pickering  ▼• 
Dow^on,  4  Tannt.  779. 
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purpose  of  proTing  fraud :  as  that  the  seller,  by  fraud,  prevented  him  from    Deception 
discoyeriug  a  defect,  which  he,  the  seller,  knew  to  exist (i).    It  has  been   *f  *^j*** 
held  that  in  an  action  for  fraudulently  misrepresenting  the  profits  of  a  ^f^   ' 
business  as  amounting  to  a  specific  sum,  a  variance  from  that  amount  in  the 
representation  proved  will  be  fatal  (c). 

If  a  merchant  sell  one  kind  of  silk  for  another,  whereby  the  purchaser  is 
imposed  upon  in  the  value,  the  action  lies,  although  it  turn  out  that  the 
deceit  was  not  in  the  merchant,  but  in  his  factor;  for  he  is  responsible, 
etvUUer,  although  not  criimnaUtery  for  the  deceit  of  his  factor  (d) ;  and  it  is 
more  reasonable  that  he  who  trusted  the  factor  should  suffer  than  that  a. 
stranger  should. 

It  must  be  proved  that  the  damage  in  fact  resulted  from  the  fraudulent  Proof  of 
act  of  the  defendant.  Where  the  plaintiff's  agent  applied  to  A.  for  the  cha^  damage, 
racter  of  an  intended  vendee,  and  A.  made  a  fraudulent  representation  on 
the  subject,  and  afterwards  the  defendant,  who  was  the  brother  of  ^.,  to 
whom  the  agent  also  applied,  but  did  not  say  at  whose  request,  confirmed 
his  account,  and  the  ageqt  communicated  A.*8  representation  to  the  plain- 
tiff, but  did  not  communicate  the  defendant's  representation ;  it  was  held 
that  the  action  was  not  maintainable,  for  the  damage  did  not  result  from 
the  defendant's  representation,  but  from  A.'s(e).  So  no  action  will  lie  for 
any  misrepresentation  where  the  plaintiff  or  his  agent  knew  that  the  party 
whose  circumstances  were  misrepresented  was  insolvent  {/), 

If  il.  falsely  represent  to  B.  the  circumstances  of  C,  in  consequence  of 
which  B,  sells  to  C.  goods  upon  credit  from  time  to  time,  A.  is  liable  to  B. 
although  C,  pays  for  the  goods  first  supplied,  on  the  purchasing  of  which 
the  representation  is  made  (g).  He  continues,  it  is  said,  to  be  liable  within 
a  reasonable  time,  and  to  a  reasonable  amount  (h) ;  in  other  words,  the  lia- 
bility depends  so  much  on  the  peculiar  circumstances  of  each  case,  that  the 
law  cannot  define  generally  the  limits  either  as  to  time  or  as  to  amount. 
Where  B.  had  sold  goods  to  C,  on  the  representation  of  A,,  and  then  told  C 
that  he  would  sell  him  no  more  without  further  references,  it  was  held  that 
^.'s  liability  did  not  extend  beyond  the  time  of  such  declaration  (t).  For 
this  is  strong,  if  not  conclusive,  evidence  to  show  that  the  plaintiff  was  no 
longer  deceived  by  ^.'s  misrepresentation. 

It  is  no  defence  to  an  action  of  this  nature,  that  the  plaintiff  agreed  to 
take  the  article  with  aUfauUs. 

Where  the  vendor  of  a  ship  represented  her  to  have  been  built  in  1816, 
and  in  fact  she  had  been  built  a  year  earlier,  it  was  held  that  the  plaintiff 


Evidsnce 
in  defence. 


(6)  Pickering  v.  Dowson,  4  Taunt.  779; 
and  P.  C.  in  Kain  v.  Old,  2  B.  &  C.  634. 
And  see  Vobell  v.  Stevens,  3  B.  &  C.  626. 

(c)  Gilbert  y.  Stanitlaus,  3  Price,  64. 
Eyen  although  the  sum  was  laid  under  a 
videlicet.  The  declaration  stated  that  the 
defendant,  a  publican,  represented  that  in 
his  public- house  the  returns  averaged  300  2. 
a  month ;  held  to  be  proved  by  evidence 
that  he  said  that  he  was  doing  300/.  a 
month  in  his  house.  Bowring  v.  Stevens^ 
2  C  &  P.  337. 

(d)  Hem  Y.NichoUs,  Salk.  289;  B.  N.  P. 
31. 

(e);S^c«?Mv.X<ira,  Peake'8C.226.  Nei- 
ther did  the  defendant  ftitend  to  impose 
upon  theptaintiff. 


(/)  Cowen  V.  Simpson,  1  Esp.  C.  200. 

(i)  Hutchinson  v.  BeU,  1  Taunt.  668. 
But  there  B,  stated  to  A.  that  he  proposed 
to  open  an  account  with  C  as  a  general 
customer.  In  the  case  of  JDe  Graves  v. 
Smith,  2  Camp.  633,  cor,  EUenborough, 
C.  J.,  where  the  interrogation  was  general, 
and  the  false  information  given  without 
reference  to  any  proposed  mode  of  dealing, 
it  was  held  that  the  defendant  was  respon- 
sible for  the  first  parcel  of  goods  only,  al- 
though the  party  became  insolvent  witliin 
a  few  months,  and  after  the  delivery  of  a 
second  parcel  on  credit. 

(h)  Ibid, 

(t)  See  above,  note  (g), 
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SvideDcein  was  entitled  to  recover^  although  he  was  to  take  her  on  thoee  oondi- 

defence.        tions  (*). 

So  if  a  watch  be  warranted  which  turns  out  to  be  worthless,  the  plaintiff 
is  entitled  to  recover,  notwithstanding  a  stipulation  that  if  he  disliked  the 
watch  the  vendee  would  exchange  it  (J),  So  where  A.  fraudulently  miaie* 
presented  the  circumstances  of  J3.  to  C,  it  was  held  that  he  was  liable, 
although  he  had  promised  to  pay  €.  if  J3.  did  not(m). 

Evidence  of  the  aetual  value  of  the  premises  or  chattel  sold  is  admissible 
in  reduction  of  damages,  though  not  in  bar  of  the  action  (n).  Where  the 
action  was  for  a  misrepresentation  of  a  publican's  profits,  and  in  fact  he 
named  his  brewer,  and  stated  that  a  pass-book  was  kept  of  the  beer  and 
spirits,  but  the  plaintiff  made  no  inquiry  of  the  brewer  nor  asked  for  the 
pass-book ;  it  was  held  that  the  omissions  did  not  bar  the  action,  but  weie 
proper  for  the  consideration  of  the  jury,  on  the  question  whether  any  fraud 
had  been  practised  (0).  It  is  no  defence  that  the  plaintiff  on  a  bill  filed  paid 
the  price  of  goods  deceitfully  sold  (p). 


Non  eat 
factum. 


Proof  of 
ezeentioii. 


DEED. 

1.  As  to  the  Production  of  the  deed,  and  proof  under  the  plea  of  non  est 

factum. 

2.  —        Evidence  by  the  defendant  under  the  same  plea. 
8.        —        Evidence  under  special  pleas. 

4.        —        Admissibility  and  effect  of  a  deed  in  evidence. 

Thb  plea  of  nan  est  factum  (q)  puts  in  issue  the  execution  of  the  deed,  and 
its  continuance  as  a  deed  at  the  time  of  the  plea.  Where  the  plaintiff  has 
not  the  possession  of  the  deed,  he  may  aver  that  it  has  been  lost  or  destroyed, 
or  that  it  is  in  the  possession  of  the  adversary  (r) ;  but  the  deed,  if  pleaded 
with  a  profert,  must  be  produced,  or  the  plaintiff  will  be  nonsuited  (s). 
Where  the  deed  has  been  improperly  pleaded  with  a  profert  on  nan  estftie- 
tumy  he  should  move  to  amend  the  record ;  but  an  application  at  Nisi  Prius 
for  that  purpose  comes  too  late  (f  )•  If  a  deed  be  alleged  to  be  lost  through 
time  and  accident,  but  be  found  before  the  trial,  it  may  be  given  in  evi- 
dence (u). 

Proof  of  the  execution  consists  in  evidence  of  the  sealing  and  delivery  of 
the  deed  by  the  testimony  of  the  attesting  witness  (or),  in  the  manner 
already  stated  (y).  The  deed  may  be  admissible  in  evidence  although  when 
produced  at  the  trial  it  appear  that  the  seal  has  been  torn  off.    As,  where  it 


(k)  Fletcher  r.Batother,  2  Staakic'sC, 
661,  cor.  Abbott,  L.  C.  J. 

(0  Wallace  v.  Jarman,  9  Starkie's  C. 
162,  cor.  Ellenboroagh,  L.  C.  J. 

(m)  Hamer  v.  Alexander ^  2  N.  R.  241. 
'  in)  Pearson  ▼.  Wheeler,  1  R.  &  M.  30a 

(o)  Bovjrvng  v.  Stevens,  2  C.  &  P.  887. 

(p)  Jendioine  v.  Slade,  2  Esp.  C.  578. 

(9)  It  Boems  that  if  issue  be  taken  on  the 
improper  plea  of  nil  debet  to  a  declaration 
on  a  bond,  the  ezecntion  of  the  deed  stands 
admitted.  On  such  an  issue  taken  in  an 
action  by  executors  on  a  bond  to  the  testa* 
tor,  evidence  was  admitted  of  an  admission 
of  the  amount  of  the  debt  by  the  defendant, 
and  the  plaintiffs  recovered  without  proof 
of  the  bond.  York  Summer  Assizes,  1827, 
eor,  Bayley,  J.    Wlierc  the  defendant,  W, 


F,  B.,  executed  the  bond  in  the  name  of 
W.  B,,  and  appeared  at  the  time  to  be 
known  by  the  latter  name,  and  the  de- 
claration was  against  W,  F.  B.,  sued  by 
the  name  of  W.  B, ;  upon  the  plea  non  est 
factum,  held,  that  the  bond  was  not  void, 
and  that  the  objection,  if  yalid,  could  not 
be  available  under  that  plea.  WtUiams  v. 
Bryant,  7  Dowl.  fi02. 

(r)  Reed  v.  Brookman,  8  T.  R.  151 ; 
Totty  V.  NesHtt,  Ibid,  in  note.  BoUon  v. 
Bishop  of  CarlUle,  2  H.  B.  250. 

(s)  Smith  y.  Woodward,  4  East,  585. 

(t)  Paine  v.  Bustin,  I  8tarkie*s  C.  74. 
(«)  HawUy  v.  Peacock,  2  Camp.  557. 
(x)  Bee.  Ab.  Br.  647. 
(y)  Vide  Vol.  I.  Ind.  tit.  Dbbd. 
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'waa  sealed  when  pleaded,  aad  the  leal  was  afifcerwards  torn  off;  for,  as  has  Proof  of 
been  already  obserrcd^  the  issae  is  upon  its  continuance  as  a  deed  at  the  ^^^^^^°* 
time  of  pleading  (s).  And  after  the  plea  with  a  profert,  it  is  in  the  custody 
of  the  law,  and  if  the  seal  be  broken  off  in  court  the  law  will  not  allow  the 
innocent  party  to  be  prejudiced  (a).  So  it  may  be  shown  that  the  seal  has 
been  torn  off  by  accident  after  Hie  execution  of  the  deed  (p) ;  and  before  the 
time  of  pleading  (c)  ;  or  that  it  has  been  cancelled  through  the  practice  of 
the  obligor  (d). 

If  the  deed  be  altered  by  the  party  (the  obligee)  himself,  although  but  in 
an  immaterial  point,  he  thereby  avoids  the  deed  (e) ;  for  the  law  takes  eTcry 
man's  act  most  strongly  against  himself.  An  alteration  by  a  stranger,  in 
an  immaterial  point,  will  not  avoid  the  deed ;  but  it  is  said  to  be  otherwise 
if  a  stranger  alter  it  in  a  material  point,  for  the  witnesses  cannot  prove  it 
to  be  the  deed  of  the  party  where  there  is  any  material  difference  (/).  And 
an  alteration  in  any  covenant  will  avoid  the  whole  deed,  for  the  deed  cannot 
be  the  same  unless  every  covenant  be  the  same  (g). 

If  an  interlineation  appear  in  a  deed,  and  there  be  no  evidence  to  show 
how  it  was  done,  it  will  be  presumed  to  have  been  done  before  the  execu- 
tion (h). 

Where  a  deed  operated  differently  as  to  different  parties,  and  after  execu- 
tion by  some,  and  before  the  execution  by  others,  was  altered  in  parts, 
which  did  not  affect  the  former,  but  only  the  latter,  it  was  held  to  be  binding 

on  all  (1). 

Where  the  lessor  of  the  plaintiff  in  ejectment  claimed  under  a  deed 
proved  to  have  been  mutilated  after  execution,  it  was  held  that  the  deed 
was  void,  but  that  the  avoidance  did  not  devest  the  estate,  which  had  passed 
iinder  the  deed  (A), 

The  proof  of  the  execution  of  a  deed  has  already  been  considered  (Z).  No  Proof  of 
particular  form  of  delivery  is  essential.  Mere  delivery  without  words  is  ^^^^^T- 
sufficient  (m)  i  as  if  the  obligor  throw  it  down  on  a  table,  with  intent  that 


(2)  Besidef  this,  the  deed,  after  it  has 
been  pleaded  with  a  profert.  Is  in  the  cus- 
tody of  the  law.  Cro.  EUs.  120;  6  Go. 
119,  b.;  8  Bnlst.  247  ;  Dy.  69,  pi.  12, 13; 
Doc.  PI.  263;  RolL  R.  39,  40;  2  RolL 
Ab.29. 

(a)  SmUh  v.  Weodicardy  4  East,  686. 
If  the  seal  be  broken  off  in  court,  the  deed 
shaU  be  enrolled  for  the  benefit  of  the  pap- 
ties  ;  ibr  where  anything  is  impaired  wliilst 
in  the  custody  of  tlie  law,  it  is  restored  by 
the  benignity  of  the  law  as  flur  as  possible. 
1  Inst.  676. 

(b)  And  this  is  a  question  for  the  Jnry. 
In  Palm.  403,  it  was  holden  that  a  deed 
leading  the  uses  of  a  reeovery  was  good 
evideiMe  of  such  uses,  although  the  seals 
were  torn  off,  it  being  proved  to  haTO  been 
done  so  by  a  young  boy.  B.  N.  P.  268. 
It  is  there  suggested  that  such  eridence 
would  not  be  sufficient  under  the  plea  of 
non  eit  faetumy  although  it  might  where 
the  deed  was  used  as  eridenoe  collate- 
rally, 

(e)  Pal.  403;  1  Mod.  211. 
(d)  1  Vent.  297. 

(O  B.  N.P.  267;  10  Co.  92;  11  Co. 
27,8. 


(/)B.N.P.267;llCo.27.  <2tt.  there- 
fore, whether  the  deed  is  avoided  by  the 
act  of  a  stranger,  where  the  contents  of  the 
original  deed  can  be  satisfactorily  proved. 
As  the  act  of  a  stranger  in  tearing  off  the 
seals  does  not  vitiate  the  deed,  it  is  difficult 
to  say  why  his  alteration  of  it  should  avoid 
it;  the  reason  above  assigned  for  consider- 
ing it  to  be  whoUp  void  assumes  that  which 
may  or  may  not  be  true,  according  to  cir- 
cumstances. See  Com.  Dig.  tit.  Fait,  (1); 
RolL  41  Cro.  EUs.  626;  Mo.  10. 

(g)  11  Co.  28,  b. ;  B.  N.  P.  267. 

(k)  Yin.  Ab.  vol.  12,  p.  68.  But  see 
below,  377  (a). 

(t)  Doe  d.  Lewii  v.  Bingham^  4  B.  ft  A. 
672. 

(k)  Doe  V.  Hirst,  3  Starkie's  C.  60. 

(I)  Supra,\oh  I.  Ind.  tit.  Debd.  A  party 
may  be  bound  by  a  covenant  in  an  inden- 
ture of  lease,  although  he  does  not  seal  it, 
if  he  aflpree  to  the  lease  (Co.  Litt.  231,  a. ; 
Com.  Dig.  tit.  Fait,  A.  2).  As  where  il. 
demises  to  B.  and  C.,  who  covenant  with 
A,,  and  B,  seals  the  counterpart,  and  C 
agrees  to  the  lease,  but  does  not  seal  it. 

(m)  Co.  Litt.  36,  a. ;  2  RolL  24, 1. 28. 45. 
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deed:  non  est  factum. 


Delivery. 


Variaoce. 


the  party  shall  take  it,  and  he  takes  it  accordiDgly  (n) ;  or  deliver  it  at  his 
deed  into  the  hands  of  a  stranger  {p).  But  it  is  otherwise  if  he  deliver  it  to 
a  stranger  as  an  eeerowy  to  be  his  deed  upon  performance  of  canditumM{p) ; 
and  it  cannot  be  delivered  to  the  obligee  as  an  escrow  (q),  A  delivery  by 
a  stranger  with  the  assent  of  the  maker  is  sufficient  (r). 

A  delivery  may  also  be  by  words,  without  an  actual  delivery ;  as  where 
the  deed  lies  on  the  table,  and  the  obligor  says  to  the  obligee,  '<  take  it  up 
as  my  deed  («). 

If  the  obligor  once  deliver  it  as  his  deed,  with  intent  that  it  shall  be  so,  he 
cannot  by  any  subsequent  words  explain  his  intent  to  be  otherwiBC  (ty 

One  who  executes  a  deed  for  another,  under  a  power  of  attorney,  must 
execute  it  in  the  name  of  the  principalj  but  no  particular  form  of  worda  ia 
essential  (u). 
The  due  execution  of  a  deed  may  be  presumed  from  circumstances  (v). 
In  general,  where  an  action  is  brought  against  one  of  several  covenantors 
or  obligors,  the  defendant  cannot  take  advantage  of  it,  except  by  plea  in 
abatement  (x). 

If  the  plaintiff  declare  on  a  bond  made  by  two,  it  is  no  variance  under  the 
plea  of  non  est  factum  that  the  bond  was  made  by  three  (y).  But  if  one  of 
several  covenantees  or  obligees  bring  an  action  without  averring  that  the 
rest  are  dead,  the  defendant  may  take  advantage  of  it  at  the  trial,  as  a 
variance  under  the  plea  of  non  est  factum  (z). 

If  the  deed  appear  to  be  razed  or  interlined,  it  is  a  question  for  the  jury 
whether  it  was  the  individual  contract  delivered  by  the  party  (a). 

A  variance  between  the  real  name  of  the  defendant  from  that  which  is 
given  him  in  the  deed,  and  by  which  he  is  sued,  is  immaterial  (6). 


(n)  Ow.  05.  But  it  is  no  delivery,  unleM 
the  intent  be  found.   Ibid,  and  1  Ley.  140. 

(o)  2  Boll.  24,  1.  42.  Although  it  was 
not  to  be  delivered  till  after  the  perform- 
ance of  a  condition.  2  Roll.  25, 1. 90;  1  Lev. 
152. 

(p)  Co.  Litt.  36,  a. ;  2  Roll.  25, 1. 25. 

(q)  2  Cro.  86,  6. 

(r)  Perkins's  Fait.  137 ;  and  Com.  Dig. 
Fait  A.  3. 

(s)  Co.  Litt.  36,  a. 

(t)  Com.  Dig.  Fait.  A.  3.  Bnt  qu,  whe- 
ther the  delivery  is  absolute  where  the  deed 
is  delivered  to  the  obligee  as  an  escrow  to 
be  his  deed  on  performance  of  a  condition. 
Ibid ;  and  see  Vol.  I.  Ind.  tit.  Dbbd. 

(ti)  TTi/Ac  T.  £acA,  2  East,  142. 

(v)  Where,  on  the  execution  of  a  compo- 
sition-deed with  creditors,  a  dispute  arising 
as  to  the  exact  amount  of  the  debt  of  one, 
the  deed  was  executed  with  a  blank  as  to 
that  sum,  and  the  amount  was  inserted 
the  following  day,  upon  the  vouchers  being 
produced,  Imt  the  attesting  witness  was 
not  present,  and  the  deed  was  not  proved 
to  have  been  re-executed  or  re-delivered, 
but  there  was  evidence  of  its  being  subse- 
quently recognised  and  acted  upon  by  the 
defendant ;  held  that  the  Judge  properly 
referred  it  to  the  jury  to  say  whether  they 
would  not  presume  an  execution  after  such 
insertion,  or  that  It  was  not  to  be  consi- 
dered as  delivered  as  a  perfect  deed  until 
the  sum  was  so  inserted:  held  also  (per 


Holroyd,  J.,  on  the  trial),  that  the  attoney 
who  prepared  the  deed  on  the  retainer,  and 
on  behalf  of  the  trustees,  was  a  competent 
witness  in  an  issue  directed  by  the  Court 
to  try  its  validity,  notwithstanding  one  of 
the  trusts  was  for  the  payment,  in  Uie  first 
instance,  of  the  costs  attending  the  pre- 
paring it,  and  he  was  also  a  defendant  in 
another  action,  the  result  of  which  de- 
pended on  the  validity  of  the  deed;  the 
Court  not  questioning  the  decision  of  that 
learned  Judge,  and  being  satisfied  that  the 
Justice  of  the  case  had  been  obtained  by 
the  verdict.  Hudson  v.  Bevett^  5  Bing. 
368. 

(x)  See  the  cases,  1  Will.  Sannd.  164, 
n.l.  Whelp€Ude'MCate,tLBp.U9',  GUberi 
V.  Bath,  1  Str.  503. 

(y)  South  V.  Tanner,  8  Taunt,  254. 
(z)  1  Will.  Sannd.  154,  and  the  cases 
there  cited. 

(a)  B,  N.  P.  967 ;  10  Co.  92.  Formerly 
the  Judges  decided  upon  the  profiert,  or 
view  of  the  deed,  whether  it  was  void  by 
reason  of  erasure  or  interlineation ;  but  when 
deeds  grew  to  be  voluminous,  they  found  it 
Inconvenient  to  decide  upon  demurrer,  and 
referred  it  to  a  Jury.    B.  N.  P.  267. 

(d)  A  party  ought  to  be  sued  by  the  name 
given  him  in  the  bond,  See*  A  declaration 
against  him  by  his  right  name,  stating  that 
in  another  name  he  executed  the  bond,  has 
been  held  to  be  bad.  Oould  v.  Bamet, 
3  IViunt.  504.    See  above,  376,  note  (9). 
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If  the  deed  read  vary  from  that  described  in  the  declaration,  in  leg^  effect.  Variance, 
the  variance  will  be  fatal  (c).    As,  if  it  describe  the  consideration  for  the 
defendant's  covenant  improperly  (</)  ^  or  allege  that  as  absolute  which  is 
merely  qualified  and  conditional  (e). 

Where  the  declaration,  in  setting  out  one  of  the  several  covenants  in  a 
lease,  on  which  breaches  were  assigned,  described  it  to  be  the  Cellar  Beer 
Field,  by  mistake  for  the  Aller  Beer  Field,  the  variance  was  held  to  be  fatal, 
as  amounting  to  a  misdescription  of  the  deed  declared  on  (f)^ 

The  defendant  prayed  oyer  of  the  condition  of  a  bond,  which  was  for  the 
payment  of  100  L  by  instalments,  till  the  said  sum  be  paid ;  the  defendant 
then  pleaded  non  ettf actum ;  and  it  appeared  that  the  word  hundred^  where 
it  should  have  occurred  the  second  time  in  the  condition  of  the  bond,  had 
been  omitted,  but  had  afterwards  been  inserted  without  the  defendant's 
knowledge;  it  was  held,  that  although  the  alteration  did  not  avoid  the 
instrament,  yet,  that  it  caused  such  a  ▼ariance  between  the  condition  set 
out  on  the  record  on  oyer  and  the  condition  of  the  bond  produced,  that  the 
plaintiff  could  not  recover  (^). 

2.  The  defendant  may  give  in  evidence  any  matter  which  shows  either  Evidence 
1st,  that  the  deed  was  originally  void,  or,  2dly,  that  it  was  avoided  by  ^^^  ^®  de- 
matter  subsequent  before  the  plea ;  for  the  plea  is  in  the  present  tense,    ^  ^ 
and  if  it  has  been  avoided,  it  was  not  the  defendant's  deed  at  the  time  of 
pleading  (A). 

Ist  That  it  was  originally  void.  As  where  a  bail-bond  is  taken  after  the  Proof  by 
return  of  the  writ(i).  That  it  is  a  forgery;  that  he  was  made  to  sign  it  defendant, 
when  he  was  so  drunk  that  he  did  not  know  what  he  did  {k) ;  that  he  was  a 
lunatic  (J) ;  that  it  was  obtained  by  fraud,  and  without  any  real  assent  of  the 
mind,  having  been  falsely  read  over  to  him,  being  a  blind  man,  or  unable  to 
read  (m)  ;  that  she  was  a  feme  covert  (n) ;  that  tbe  deed  was  delivered  as  an 
escrow,  upon  a  condition  not  yet  performed  (o);  that  it  was  delivered  to  a 
btranger  for  tbe  use  of  the  plaintiff,  who  refused  it,  for  the  refusal  deraigns 
the  bond  (p) ;  that  it  was  made  to  a  feme  covert,  and  that  the  husband  dis- 
agreed, and  refused  to  accept  it(^);  that  the  deed  was  cancelled  before  the 
plea ;  that  a  material  erasure  was  made  in  the  deed,  or  that  the  seal  was 
torn  off  before  the  plea  (r) ;  but  this,  it  seems,  is  but  presumptive  evidence 
of  such  an  act  on  the  part  of  the  obligee  as  will  cancel  the  deed,  for  the 
latter  may  show  that  the  seal  was  torn  off  by  accident  («) ;  or  that  the  alter- 
ation was  made  by  a  stranger  in  a  point  not  material,  and  without  his 


(c)  See  Sioallou)  v.  Beatimontf  tuproy 
343;  Sands Y. Ledger,  2  Ld.  Raym.  792; 
Bowdl  y.  Bichardt,  1 1  East,  633 ;  Broionr 
ing  T.  Wright,  2  B.  &  P.  19. 

(d)  Swallow  V.  Beaunwntf  supra,  247. 

(«)  See  Brown  v.  BwU,  2  B.&  B.  395. 
Tenipany  y.  Bumand,  4  Camp.  20.  See 
also  1  Camp.  196;  14  East,  568 ;  7  Twant, 
305;  1  B.&  A.  67;  and  Vol.  I.  tit  Va- 

BIAXCB. 

(/)  Pitt  T.  Green,  9  East,  188. 

(y)  Wavgh  v.  Bussell,  1  Marsh.  214. 

{k)  Gilb.  JL  £t.  173,  2d  edit. 

(i)  Supra,  tit  Bail-bond. 

{k)  CoU  V.  Bobms,  B.  N.  P.  172.  See 
tit  Drurkbvvbbs. 

(0  B.  M .  P.  172.  Yatei  v.  Boen,  Sir. 
1104. 


(w)  B.  N.  P.  172. 

(n)  Ibid.;  2  WUs.  362;  Bnrr.  1805; 
Lord  Ray.  363. 

(o)  B.  N.  P.  172 ;  2  Roll.  Ab.  683  ; 
6  Co.  119. 

{p)  6  Co.  119,  b. 

(q)  Ibid. 

(r)  Fonnerly,  the  Court  decided  on  view 
of  the  deed,  upon  profert  made,  whether  it 
was  void  or  not  from  rasure  (10  Co.  92): 
and  they  held  that  a  raised  or  interlinea 
deed  was  void,  because  they  could  not 
sufficiently  collect  the  intention  of  the 
obligor.  10  Co.  92;  Bac.  Ab.  £▼.  F. 
649.  See  above,  378,  note  (a),  and  377, 
note  {h)» 

(s)  B.N.P.172. 
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privity  (0-  But  an  alteration  by  the  oblige  himself,  even  in  an  immaterial 
point,  will,  it  is  said,  aToid  the  deed  (fi).  An  alteration  in  any  one  covenant 
will  avoid  the  whole  deed,  for  the  deed  ia  not  the  same,  unless  all  the  cove- 
nants be  the  same  (x). 

Where  the  deed  is  a  joint  one  (y),  or  both  joint  and  several  (r),  the 
defendant  who  is  sned  may  show  that  the  seal  of  one  of  the  obligors  has 
been  torn  off,  for  the  manner  of  the  obligation  becomes  different,  and  a  pre- 
fiumption  arises  that  the  obligee  has  been  satisfied.  But  it  is  otherwise 
where  the  obligation  is  entirely  several  (a)« 

Where  A.,  with  a  blank  left  after  his  name,  is  bound  to  B,  and  afterwards 
the  name  of  C.  is  added  as  a  joint  obligor,  the  bond  is  not  avoided,  for  the 
addition  does  not  alter  the  contract  of  ^.,  who  was  bound  to  pay  the  money 
independently  of  any  addition  (b). 

Where  a  bond  was  made  to  C,  with  blanks  left  for  the  christian  name  and 
addition,  which  were  filled  up  afterward  with  the  assent  of  the  parties,  it 
was  held  that  the  bond  was  void  (c).  And  in  general,  if  blanks  be  left  at 
the  time  of  execution,  and  be  afterwards  filled  up,  the  deed  will  be  avoided, 
for  it  is  no  longer  the  same  contract  that  was  sealed  and  delivered  (<f);  but 
an  immaterial  addition  will  not  avoid  the  deed  (e).  The  defendant  may 
also  show  that  the  deed  after  execution  was  altered,  and  without  any  new 
stamp  (/) 

The  defendant  cannot,  under  this  plea,  give  any  matter  in  evidence  which 
avoids  the  deed  either  at  common  law  or  by  statute,  unless  it  impeach  the 
execution  6r  continuance  of  the  deed  (^) ;  and  therefore  cannot  give  in  evi- 
dence that  the  deed  is  void  for  usury  (A) ;  or  that  the  bond  was  delivered  to 
the  plaintiff  himself  upon  a  condition  not  performed  (c)  ;  or  to  a  stranger, 
but  not  as  an  escrow  (A).  So,  in  all  cases  where  the  deed  is  merely  voidable, 
but  not  void,  the  matter  must  be  specially  pleaded,  and  is  not  evidence 
under  this  plea  {l)^  as  for  infancy  (m),  duress,  or  where  it  was  obtained  by 
threats  (n) ;  nor  can  he  read  the  condition  of  the  bond  to  show  that  it  is 
void,  as  being  in  restraint  of  marriage,  or  for  any  other  illegality  (o). 

Where  the  plea  is  rum  at  factum  generally,  the  proof  lies  upon  the  plaintiff; 
but  where  the  plea  shows  that  the  deed  is  void  for  special  matter,  the  issue 
is  on  the  defendant  {p), 

8.  The  usual  pleas  in  avoidance  of  a  deed  are,  that  it  was  obtained  by  duress, 


(0B.N.P.171.  Bat  see  11  Co.  27,  and 
Str.  1160 ;  where  it  is  laid  down,  that  an 
alteration  by  a  stnmger  in  a  material  point 
will  avoid  the  deed,  because  the  witnesses 
cannot  then  say  that  it  is  the  deed  of  the 
party.  Vide  iuproy  377. 

(«)  Piffott's  Case,  11  Co.  27 ;  B.  N,  P. 
267 ;  vide  ntpra,  377. 

(x)  11  Co.  27, 28,  b.  J  a  N.  P.  267. 

(y)  Noy,  172 ;  B.  N.  P.  268 ;  11  Co.  28 ; 
2  Show.  28, 29 :  2  Boll.  Rep.  39, 40 ;  5  Co. 
23,  a.;  Cro.  EUz.  646 ;  Doc  PI.  260. 262, 
268;  Poph.  161 ;  2  HoU.  R.  30. 

(z)  March.  125;  2  Show.  20;  Bac.  Ab. 
Et.  662 ;  B.  N.  P.  268. 

(a)  Ibid. 

(fr)  2  Lev.  36;  2Keb.  872.  881;  Moor. 
647. 619 ;  Cro.  Eliz.  627 ;  B.  N.  P.  281. 

(c)  Boll.  R.  39,  40. 

(fi)  Ibid.;  2  RoU.  Ab.  20;  B.  N.  P. 
281. 


<e)  Vent.  186. 

(/)  1  Ford,  84.    See  tit  Stamp. 

(g)  Cotton  V.  Goodright,  Bh  1008 ;  6 
Co.  110,  a. ;  Com.  Dig.  Pleader,  2  W.  18; 
2  Starkie'B  C.  36. 

(h)  6  Co. •119,  a.;  Com.  Dig.  Pleader, 
2  W.  18. 

(t)  9  Co.  137,  a. 

(A)  Dyer,  167,  b. 

(I)  Com.  Dig.  Pleader,  2  W.  18. 

(to)  B.  N.  p.  172;  Ca.  K.  B.  609.  Per 
Lord  Mansfield,  Barr.  1806 ;  Lord  Raym. 
316.  But  where  infancy  actnidly  avoids 
the  deed,  it  Is  evidence  on  the  plea  of  iiofi 
ett/aetum.    Per  Eyre,  J.,  2  H.  B.  616. 

(n)  6  Co.  119,  a.;  Com.  Dig.  Pleader, 
2  W.  18. 

(o)  Bl.  1008. 

( p)  Mod.  Ca.  218 :  Com.  Dig.  Plewler, 
2  W.  18. 
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which  will  be  supported  by  proof  that  he  was  fofced  to  give  the  bond  by  a  Special 
wrongful  imprisonment  (q) ;  by  threats,  and  then  proof  of  a  menace  of  Ufe,  P^^^  ^° 
member,  mayhem,  or  imprisonment,  is  sufficient,  it  is  said,  to  ayoid  a  deed  (r) ;  *^^      ^^' 
but  a  threat  of  battery,  or  of  injury  to  the  party's  house  or  goods,  is,  it  is 
said,  insufficient,  because  the  party  may  reooyer  damages  for  the  injury  (») ; 
this,  however,  is  clearly  a  very  inadequate  reason  for  the  distinction,  and 
may  be  frequently  false  in  fact*    Under  the  plea  of  duress,  it  is  a  question 
for  the  jury  whether  the  act  of  the  party  was  voluntary,  or  was  the  result  of 
terror  and  apprehension. 

So  the  defendant,  in  avoidance  of  the  deed,  may  plead  coverture  {t), 
infancy  (ic),  or  that  the  deed  was  void  under  the  statute  of  usury,  or  against 
gaming,  or  for  other  illegal  matter  (x),  fraud  or  covin,  and  in  some  instances 
mistake  (y). 

Other  pleas  in  answer  are,  of  a  tender;  whit  ad,  or  poH  diem{z);  or  a 
release  (a),  which  must  be  produced  and  proved  as  a  deed ;  performance 
of  the  condition ;  a  defeazance,  which  must  be  proved  as  a  deed,  if  denied 
by  the  replication  (b) ;  eviction  (c) ;  expulsion  {d). 

4.  It  is  a  general  rule,  that  parties  to  a  deed  and  those  who  are  privy  in  Proof  hy, 
estate,  can  found  no  claim  upon  the  deed  without  showing  it  to  the  Court  («) ;  ^^^°  °^ 
and  where  the  contract  creates  the  obligation,  it  can  neither  be  pleaded  nor  ^' 

given  in  evidence  unless  it  be  under  seal,  but  it  is  otherwise  where  the 
interest  vests,  although  the  deed  has  no  continuance  (/*). 

Where  an  estate  is  claimed  by  act  of  law,  the  party  may  make  his  claim 
without  showing  the  deeds ;  as  where  the  party  is  tenant  in  dower,  or  by 
elegit,  or  guardian  in  chivalry ;  for  where  the  law  creates  an  estate,  but 
does  not  give  custody  of  the  deeds,  it  must  allow  the  estate  to  be  defended 
without  them  (g),  fiut  a  tenant  by  the  curtesy  cannot  claim  an  estate 
lying  in  grant,  without  deed,  because  he  has  the  custody  of  the  deeds  in 
right  of  his  wife  (A). 

Where  the  plea  is,  that  J.  S.  was  enfeoffed  by  deed,  it  seems  that  a  parol 
feoffinent  cannot  be  proved ;  for  if  the  jury  were  to  find  the  issue  for  the 
defendant,  the  plaintiff  would  be  forever  after  estopped,  although  there  was 
no  such  deed  (i).  So  a  demise  may  be  proved  by  parol,  for  it  may  be  by 
livery ;  but  if  it  be  alleged  to  have  been  by  deed,  it  must  be  proved  by 
deed  (k).  The  deliverer  will  be  estopped  by  the  livery,  unless  he  fwoduce 
the  indenture  to  show  that  it  was  merely  conditional. 

A  deed  of  feoffment  is  evidence  to  prove  livery,  where  the  party  has  had 
possession  (/),  but  if  possession  has  not  gone  along  with  the  deed,  livery 
must  be  proved  under  a  plea  of  feoffment  (m).    Upon  a  plea  that  J,  8. 


(q)  2  Ins.  482;    Com.   Dig.   Pleader, 

2  W.  10.  But  this  is  no  plea,  if  the  deed 
be  acknowledged  by  tbe  defendant  to  be 
enrolled  of  record.    2  Boll.  868. 

(r)  2  Ins.  488;  CI.  Ass.  72;  Com.  Dig. 
Pleader,  2  W.  20. 

($)  2  Ins.  483. 

It)  See  tit.  Husband  k  Wife. 

(tf)  See  tit  Infant. 

\x)  See  tit  Tendbr. 

{jf)  See  tit  Pabol  Evidence.  In 
some  instsnces  the  mere  suppresno  veri 
will  avoid  a  deed.  See  Gordon  v.  Oardon, 

3  Swanst  400. 


(z)  See  tit  Patxent. 

(a)  See  tit  Release. 

(h)  Com.Dig.Pleader,2W.36;Mo.57a 

ie)  Vide  mpra,  tit  Covenant. 
d)  Ibid. 

(«)  Co.  Litt  267 ;  10  Co.  92. 
(/)  BoU.  R.  39,  40;  2  Bnls.  246. 
(g)  10  Co.  93, 94. 
(A)  10  Co.  94;  Co.  litt  226,  a. 
(i)  2  Roll.  Ab.  682. 
{k)  Ibid. 

(0  Roll.  R.  192.  227 ;  Tri.  per  Pato, 
200;  Cro.  Jac.  423;  Bac.  Ab.  Ev.  F.  648. 
(m)  Bl.  Comm.  67. 
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enfeoffed  the  defendant  without  saying  per  mdjentwram^  the  indenture  ia 
evidence  of  the  feoffment  (n).  A  deed  of  feoffment  may  be  given  in  evi- 
dence as  a  release ;  for  where  the  party  is  already  in  possession,  the  deed 
alone  will  be  a  sufficient  contract  to  transfer  a  right  (0).  Where  a  thing 
lies  in  livery,  a  deed  is  evidence,  although  the  seal  be  torn  off,  for  the  deed 
is  only  the  evidence  of  transferring  the  possession,  which  being  once  trans- 
ferred by  livery  does  not  return  {p) ;  but  it  is  otherwise  where  the  thing  to 
which  title  is  claimed  (as  a  watercourse)  lies  in  grant,  for  a  man  cannot 
claim  a  thing  lying  in  solemn  agreement  but  by  solemn  agreement  (qy 

The  production  of  an  original  lease  for  a  long  term  of  years,  coupled  with 
a  possession  for  seventy  years,  was  held  to  be  presumptive  evidence  of  the 
execution  of  all  mesne  assignments  (r).  A  deed  takes  effect  from  the  delivery. 
A  condition  to  pay  for  goods,  then  and  afterwards  to  be  delivered,  does  not 
bind  as  to  goods  delivered  between  the  date  and  execution  («). 


DEPOSITIONS. 

Thb  admissibility  and  effect  of  depositions  in  civil  cases  have  already 
been  considered  {€) ;  it  remains  to  notice  those  which  are  made  according 
to  the  statutes  in  criminal  proceedings. 
Deposi-  The  stat.  7  Geo.  4,  c.  65,  s.  2,  enacts  that  '^  two  justices,  before  they  admit 

tions  under  to  bail,  and  the  justice  or  justices,  before  he  or  they  shall  commit  to  prison 
7  Gea*?*  *°y  person  arrested  for  felony  or  on  suspicion  of  felony,  shall  take  the 
c.  65.  '  examination  of  such  person,  and  the  information  upon  oath  of  those  who 
shall  know  the  facts  and  circumstances  of  the  case,  and  shall  put  the  same, 
or  so  much  thereof  as  shall  be  material,  into  writing;  and  the  two  justices 
shall  certify  such  bailment  in  writing;  and  every  such  justice  shall  have 
authority  to  bind  by  recognizance  all  such  persons  as  know  and  declare  any- 
thing material  touching  any  such  felony  or  suspicion  of  felony,  to  appear  at 
the  next  court,  &c.  at  which  the  trial  thereof  is  intended  to  be,  then  and 
there  to  prosecute  or  give  evidence  against  the  party  accused ;  and  such 
justices  and  justice  respectively  shall  subscribe  all  such  examinations,  infor- 
mations, bailments  and  recognizances,  and  deliver  or  cause  the  same  to 
be  delivered  to  the  proper  officer  of  the  court  in  which  the  trial  is  to  be, 
before  or  at  the  opening  of  the  court  (u). 

Sect.  3.  provides  for  such  examination  and  depositions  in  cases  of  mis- 
demeanor. 


(n)  8  Roll.  Ab.  682. 

(0)  Tri.  per  Pais,  209 ;  Bac.  Ab.  Ev.  F. 
649. 

(p)  Pal.  403;  Mod.  11;  Vent.  14;  2 
Keb.  666 ;  3  Lev.  220;  2  Show.  28.  The 
livery  being  indorsed.  RoU.  Ab.  29.  The 
cancelling  of  a  deed  does  not  revest  the 
property  conveyed.  Bolton  v.  Bishop  of 
Carlisle,  2  H.  B.  263.  Roe  d.  Lard 
Berhely  v.  Archbishop  of  YorJk,  6  East, 
86,  per  Holroyd,  J.,  in  Doe  d.  Lewis  v. 
Bingham,  4  B.  &  A.  677 ;  and  per  Bayley 
and  Holroyd,  Judges,  in  Doe  v.  Hirst, 
3  Starkie's  C.  60.  A  lease,  on  a  dispnte 
between  a  lessor  and  lessee,  was  ordered 
by  a  Court  of  Equity  to  be  deposited  with 
the  attorney  of  the  lessor,  and  in  an  action 
by  the  lessee  against  the  tenant  in  posses- 
sion, was  prodaced,  having  the  names  of 


the  parties  torn  off;  it  was  held  that  it  was 
still  evidence  of  the  lessee's  title,  and  that 
the  ihets  did  not  show  a  snrrender  in  law, 
or  by  deed  or  note  in  writing.  Doe  v. 
Thomas,  9  B.  &  C.  288. 
(q)  3  Buls.  79;  RolL  R.  188. 

(r)  2  Bl.  R.  1228. 

(#)  Com.  Dig.  Fait,0.;  2Cro.  264. 

(i)  Supra,  Vol.  I.  Ind.  same  title. 

(m)  If  the  prisoner  be  taken  before  a 
magistrate  of  a  different  county  from  that 
in  which  the  offence  was  committed,  the 
informations,  dccshonld  be  transmitted  to 
the  latter  county,  and  will,  it  is  said,  be 
evidence,  although  the  magistrate  had  no 
original  cognizance  of  the  offence.  Cro. 
Car.  213;  2  Hale,  286;  Dalton's  Just, 
c.  Ill,  p.  200. 
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The  object  of  the  Legislature  in  framing  the  statutes,  for  which  the  above 
provisions  have  been  substituted  (x),  was  to  enable  the  Court  to  see  whether 
a  prisoner  had  been  properly  admitted  to  bail,  and  whether  the  witnesses 
were  consistent  or  contradictory  in  the  evidence  which  they  gave,  without 
manifesting  any  intention  to  alter  the  law  of  evidence  (y).  But  such  depo« 
sitions,  in  being  warranted  by  the  former  and  present  statutes,  became  * 

evidence  in  particular  cases,  upon  general  principles  of  evidence ;  that 
objection  having  been  removed  by  the  statutes  which  would  otherwise 
have  operated  to  their  exclusioui  namely,  that  they  were  extra-judicial. 

To  warrant  such  evidence,  it  is  essential  to  prove  by  the  justice,  coroner,  PreTions 
or  his  clerk,  &c.  that  the  depositions  contain  the  substance  of  the  information  P'^^- 
on  oath(z).    It  is  not  necessary  to  prove  that  the  depositions  were  signed 
by  the  witnesses  (a). 

It  must  also  be  previously  proved  that  the  witness  is  dead  (ft);  or  that  Death  of 
he  has  been  kept  away  by  the  practices  of  the  prisoner  (c) ;  or,  as  has  been  ^^  witness. 
$aid  {d),  that  he  is  unable  to  travel.    It  seems,  however,  to  be  very  doubtful 
whether  the  mere  casual  and  temporary  inability  of  the  witness  to  attend 
in  a  criminal  case,  be  a  sufficient  ground  for  admitting  his  deposition,  which 
affords  evidence  of  a  nature  much  less  satisfactory  than  the  testimony  of  a 
witness  examined  vwd  voce  in  court,  and  which  might  be  procured  at  another 
time  if  the  trial  were  to  be  postponed.    It  is  true  that  the  prisoner  has  had 
the  power  to  cross-examine  the  witness,  but  this  was  at  a  time  and  under 
circumstances  very  disadvantageous  to  the  prisoner.      There  are  indeed 
many  old  cases  in  which  great  abuse  has  been  practised  in  the  reading  of 
depositions  against  prisoners,  although  the  deponents  might  have  been 
produced ;  but  these  instances  occurred  in  bad  times,  when  little  regard 
was  paid  to  the  rules  of  evidence,  or  indeed  to  any  other  laws  (e).    In  Lord 
Marlet^s  Caseif)  it  was  held  that  it  was  not  sufficient  to  show  that  endeavours 
had  been  used  to  find  the  witness,  and  that  he  could  not  be  found.    It  must 
also  be  proved  that  the  depositions  were  taken  conformably  with  the  statute, 
since  any  other  would  be  extrajudicial ;  that  they  were  taken  on  oath  (g) ; 
that  they  were  taken  in  the  presence  of  the  prisoner ;  for  where  the  infor-  j^  ^^  ^^^ 
mations  are  taken  before  a  magistrate,  the  words  of  the  statutes  strongly  sence  of  the 
imply  that  the  prisoner  is  supposed  to  be  present,  for  the  justice  is  to  take  prisooer. 
the  examination  of  the  prisoner,  and  the  informations  of  those  who  bring  the 


(ar)  l&2PhiL&M.cll8;2&8PhJL 
&  H.  c.  10. 

(y)  Per  Grose,  J.,  Lamb^M  Case,  Leach's 
C.  a  L  3d  edit  025;  3  T.  R.  710.  728. 

(z)  2  Hale's  P.  C.  284.  It  aeems  that 
they  may  be  proved  by  any  one  who  was 
present,  and  able  to  swear  to  the  due 
taking.  Where,  on  a  capital  charge,  the 
magistrate  himself,  not  haying  any  clerk, 
took  down  the  depositions,  it  was  held  that, 
although  not  absolutely  necessary,  it  was 
desirable  that  he  should  be  present  to 
prove  the  oorreetness ;  but  having  returned 
that  the  prisoner  was  sworn,  the  Judge  re- 
jected evidence  to  prove  that  he  was  not 
so  in  fiMt  Beg.  v.  Pikesley,  9  C.  4b  P. 
124. 

(a)  JR.  V.  Fleming  and  Windham,  2 
Leach,  96. 

(ft)  Wettbeer's  Case,  Leach,  14.  And  see 


Bromwieh's  Case,  I  Lsv.  180;  1  Salk. 
281 ;  B.  N.  P.  42. 

(c)  Harrison's  Case,  4  8t.  Tr.  492 ;  Post. 
387;  Keb.  55. 

(d)  2  Hale,  52 ;  Phill.  on  Ev.  371.  But 
this  has  been  held,  even  in  a  civil  case,  to 
be  insufficient. 

(e)  See  Mr.  J.  Poster's  observations, 
Post  Die.  p.  234 ;  and  see  the  cases  of  Sir 
W.  Raleigh,  Udal,  the  Earl  qf  Essex, 
the  Duke  ofNotfolk,  Lord  Strqfford,  kc, 
in  the  State  Trials. 

(/)  KeL  65. 

(y)  2  Hale,  284.  Note,  the  former  sta- 
tutes did  not  in  terms  require  that  the  in- 
formations should  be  taken  on  oath,  bat  this 
b  necessarily  incident  to  the  duty  of  the 
magistrate  or  coroner.  Dalton,  Just  c.  1 1 1 ; 
B.  N.  P.  242. 
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In  the  pre-  pruoner ;  and  if  they  were  to  be  taken  in  the  prisoner's  absence  he  wonld 
senceof  the  j^g^  ^^y^^  benefit  of  cross-examination,  and  consequently  the  eridencey  in 
principle,  would  not  be  admissible :  the  effect  of  the  statutes  seems  to  be 
not  to  alter  any  rule  of  evidence,  but  only  to  make  a  particolar  proceeding 
regular  which  otherwise  would  have  been  irregular,  and  so  to  leave  it 
subject  to  the  ordinary  rules  of  evidence  (h).  The  same  inference  is  to  be 
drawn  from  the  terms  of  the  late  statute. 

In  Woodcocks  Case  (i),  the  magistrate  visited  Silvia  Woodcock  (who  had 
received  a  mortal  blow)  at  the  poor-house,  and  took  her  deposition  there  in 
the  absence  of  the  prisoner,  and  C.  B.  Eyre  was  of  opinion  that  the  deposi- 
tion was  not  admissible,  since  it  had  not  been  taken,  as  the  statute  directs, 
in  a  case  where  the  prisoner  was  brought  before  the  magistrate  in  custody ; 
the  prisoner  therefore  had  no  opportunity  of  contradicting  the  facts  it 
contained. 

In  Dingler's  Ccue  (A),  the  deposition  had  been  taken  by  the  magistrate  at 
the  infirmary  where  the  wounded  person  lay,  and  the  Court  acceded  to  the 
objection  that  the  prisoner  was  not  present,  or  on  his  defence.  Where  part 
of  the  examination  in  a  case  of  murder  was  taken  in  the  absence  of  the 
prisoner,  but  that  which  had  been  so  taken  was  read  over  to  him,  and  the 
rest  of  the  deposition  taken  in  the  ordinary  way,  and  the  deponent  was  re- 
sworn in  the  presence  of  the  prisoner,  who  was  asked  whether  he  chose  to 
put  any  questions,  it  was  held  that  the  deposition  was  admissible,  the 
witness  being  dead  at  the  time  of  the  trial ;  and  a  great  majority  of  the 
Judges  were  of  opinion  that  the  evidence  had  been  properly  received  (J). 

It  has  been  said,  that  depositions  taken  by  the  coroner  are  evidence, 
although  the  prisoner  was  not  present,  because  the  coroner  is  a  public  officer 
appointed  to  inquire  of  such  matters  (m),  and  therefore  it  is  to  be  presumed 
that  such  depositions  were  fairly  and  impartially  taken.  Yet,  it  seems  that 
the  admissibility  of  these  depositions  stands  altogether  upon  the  statutes  (it), 
and  therefore  it  is  difficult  to  conceive  why  a  greater  degree  of  credit  should 
be  g^ven  to  depositions  before  the  coroner  than  to  those  before  justices, 
both  being  invested  with  equal  authority. 

The  objection  is  not  a  want  of  authority  in  the  case  of  the  magistrate,  for 
the  statutes  invest  him  with  authority,  but  upon  the  principle  that  the 
accused  has  lost  the  benefit  of  a  cross-examination,  a  defect  which  cannot  be 
remedied  by  any  care  or  attention  on  the  part  of  the  coroner,  for  he  is  not 


(h)  Aecording  to  the  esse  of  Tike 
T.  EriMweU^  3  T.  B.  707.  Boiler,  J.,  was 
of  ophiloa  that  depoeitioiifl  taken  in  the 
dbience  of  the  prisoner  might,  after  the 
death  of  the  witness,  be  reui ;  and  refers 
to  Badboume*a  Com,  where  it  had  heen  so 
held  by  all  the  Judges;  but  in  that  case 
(Leach,  C.  G.  L.  3d  edit.  512),  the  deposi- 
tion was  taken  in  the  pretence  of  the  pri- 
soner, and  of  coorse.the  qaestion  did  not 
arise.  It  seems  to  ]ia?e  been  the  opinion 
of  Lord  Kenyon,  in  tlie  case  of  The  King 
V.  EritweU,  tliat  depositions  so  taken  were 
not  admissible ;  and  he  refers  to  Pain^i 
Cote  (as  reported  6  Mod.  163),  and  terms 
the  ol^ectlon  there  taken  to  admitting  the 
deposiUon  in  evidence,  namely,  the  loss 


of  cross-examination,  a  toei^Aiy  ot^ee* 
Hon. 

(t)  Leach's  G.  C.  L.  3  edit  663. 

(k)  Ibid.  633,  «or.  Rose,  Beeorder,  and 
Gkmld,  J. 

(2)  R,  V.  Smithy  ear.  Richards,  G.  B., 
and  afterwards  by  the  Judges,  S  Starlde's 
G.  808;  BiiSB.&Ry.  G.G.  L.330.  In  the 
prevkmscaseof  R.  v.  J^SEwftetyHolt'sG.  iSOQ, 
Chambre,  J.,  held  that  the  prisoner  evglil 
to  be  present  wliilst  the  witness  actually 
delivers  the  whole  of  liis  testimony. 

(m)  B.  N,  p.  248,  cites  1  Lev.  130;  S 
Jon.  63. 

(n)  Per  Lord  Kenymi,  3  T.  R  7S7. 
Lambe*  Case,  Leach's  G.  G.  L.  3d  edit. 
625. 
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privy  to  the  facts  to  which  the  cross-examination  might  be  directed,  and 
"Mrhich  may  be  known  to  the  prisoner  alone. 

In  Bromvsich^s  C(U€{p)y  (one  of  the  authorities  referred  to  in  Buller*s  Nisi 
Prius,  in  support  of  this  distinction),  it  does  not  appear  whether  the  prisoner 
"Mras  or  was  not  before  the  coroner  at  the  time  when  the  evidence  was  given, 
and  it  does  not  appear  that  either  in  that  case,  or  in  Lord  Morley's  Case  (p)^ 
the  question  was  raised. 

In  the  case  of  Thatcher  t.  WaUer  (q\  the  other  authority  cited  in  support 
of  the  position  in  BuUer,  the  only  question  was,  whether  the  deposition  of  a 
vvitness  taken  before  the  coroner  could  be  read,  the  witness  being  abroad, 
and  it  was  held  that  it  might;  and  it  is  stated,  that  the  Court  (with  the 
exception  of  the  Chief  Justice)  were  of  opinion  that  if  the  deposition  had 
been  taken  before  a  magistrate  it  could  not  have  been  read ;  and  the  only 
reason  assigned  for  the  distinction  is,  that  the  coroner  was  an  officer  of 
greater  authority.  In  heither,  therefore,  of  these  cases  was  the  question 
considered  upon  plain  and  broad  principles. 

In  the  case  of  The  King  v.  Eri8well{r\  Mr.  J.  Buller  states  it  to  have 
been  long  settled,  that  a  depositioa  taken  before  a  coroner  in  the  absence 
of  the  accused  is  good  evidence  («);  but  that  learned  Judge  did  not,  it 
seems,  intend  to  make  a  distinction  between  depositions  taken  before  coroners 
and  those  taken  before  justices,  for  he  stated  that  the  latter  would  be  admis- 
sible in  evidence,  although  taken  in  the  absence  of  the  party  charged ;  and 
also  stated  that  it  had  been  so  determined  in  RadiMmm*$  Case  by  all  the 
Judges.  It  is  however  remarkable,  that  in  Radbaum's  Case(t)  the  infor- 
mation was  taken  in  the  presence  of  the  prisoner.  It  is  also  to  be  observed, 
that  in  the  same  case  of  The  King  v.  ErisweU,  Lord  Kenyon,  although  he 
assumed  that  depositions  before  coroners  and  informations  before  magistrates 
were  excepted  cases,  placed  their  admissibility  upon  the  same  footing,  viz. 
the  statutes  of  Philip  &  Mary,  and  made  no  distinction  whatsoever  between 
the  two  cases.  He  added,  indeed,  that  the  examination  before  a  coroner  is 
an  inquest  of  office,  a  transaction  of  notoriety  to  which  every  one  has  a 
right  of  access  (u) ;  but  he  immediately  afterwards  laid  great  stress  upon  the 
case  of  The  King  v.  Paine  (x)  as  one  which  had  been  decided  by  the  Courts 
of  King's  Bench  and  Common  Pleas  on  gpreat  consideration ;  and  cited,  what 
he  termed  a  weighty  reason,  given  by  the  Chief  Justice  according  to  the 
report  in  5  Mod.  163,  for  rejecting  such  evidence ;  viz.  ''  the  defendant  not 
being  i^resen/  when  they  were  taken  before  the  mayor,  and  so  had  lost  the 
benefit  of  a  cross-examination."  His  Lordship  also  observed,  that  the  case 
as  reported  in  6th  Modern,  had  been  adopted  in  2  Hawk.  c.  46,  s.  24,  which 
he  approved  of.  It  cannot  therefore  be  inferred  that  Lord  Kenyon  fully 
acceded  to  the  admissibility  of  such  evidence,  although  in  the  course  of  his 
argument,  assuming  them  to  be  exceptions,  he  denied  the  consequences 
attempted  to  be  deduced  from  them.  The  only  plausible  ground  upon 
which  such  a  distinction  can  be  supported,  seems  to  be  this,  that  a  proceed- 
ing before  the  coroner  is  a  matter  so  notorious,  that  every  one  may  be  pre- 
sumed to  have  notice  of  it,  and  consequently  to  have  had  an  opportunity  of 

(o)  1  Lev.  180.  {t)  Leach,  dd  edit  512. 

(  ^)  J  ^^'  '^'  *^-  (u)  Sec  4  Coram.  274 ;  1  Hale,  60.    B. 

iS3?R.'7V  v.^car^.  Leach,  50. 

(*)  And  he  cited  1  Lev.  180;  Kel.  55;  (x)  T  Salk.  281 :  5  Mod.  163. 

also  Salk.  555.  v  /  ' 
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When  afi- 
nii*sil)le  to 
irn[H:a/.h 
the  testi- 
mony of  a 
witness. 


When  ad- 
misaiMc  to 
impeach  the 
credit  of  a 
witness. 

In  cases  of 
misdemea- 
nor. 


Examina- 
tions before 
Justices. 


crosfuezamining  the  witness.  This  however  is  a  reason  far  from  satisfactory. 
Upon  the  whole,  the  distinction  is  not  warranted  by  the  Le^slature ;  and 
as  it  is  unfonnded  in  principle,  it  may,  when  the  question  arises,  be  a  matter 
of  very  grave  and  serious  consideration  whether  it  ought  to  be  supported. 

A  deposition  judicially  and  regularly  taken  may  be  read  to  contradict 
the  testimony  of  a  witness  at  the  trial ;  for  it  is  to  be  recollected,  that  one 
reason  for  requiring  such  informations  to  be  taken,  is  in  order  to  try  the  con* 
sistency  of  the  witnesses  (y). 

In  Oldroy^s  Case  (z),  it  was  held  that  where  a  witness  for  the  prosecu- 
tion gave  evidence  in  favour  of  the  prisoner,  in  contradiction  of  the  depo- 
sition taken  before  the  coroner,  it  was  competent  to  the  Judge  to  direct  the 
deposition  to  be  read,  in  order  to  impeach  the  witness's  testimony.  Here 
the  deposition  was  read  by  direction  of  the  Judge,  but  Lord  EUenborough, 
C.  J.,  and  Mansfield,  C.  J.,  were  of  opinion  that  it  would  be  competent  to 
the  prosecutor  to  do  the  same. 

It  was  admitted  in  Lord  Stafford's  Ccue(ja)j  that  the  depositions  of'a 
witness  taken  before  a  justice  of  the  peace,  might  by  the  prisoner's  desire 
be  read  at  the  trial,  in  order  to  discredit  the  witness,  by  showing  a  variance 
between  his  evidence  at  the  trial  and  his  deposition  (Jb), 

Such  depositions  formerly  were  not  admissible,  except  in  case  of  felony ; 
and  therefore,  upon  an  information  for  a  libel,  a  deposition  taken  by  a 
magistrate  in  the  defendant's  absence  could  not  be  read  (c) :  but  now  depo- 
sitions are  taken  in  cases  of  misdemeanor,  as  well  as  of  felony  (cT),  They 
cannot  be  read  on  an  indictment  for  petit  treason,  where  the  party  is  still 
living,  although  the  witness  has  been  kept  out  of  the  way  by  the  defendant's 
procurement  (^),  since  the  6th  &  6th  £dw.  6,  c.  11,  requires  that  two  lawful 
accusers  shall  be  brought  in  person  before  the  accused,  and  prove  him 
guilty,  &c.  But  upon  an  indictment  for  petit  treason  and  murder,  it  seems 
that  such  depositions  are  evidence  to  prove  the  charge  of  murder  (/*)• 

Where  depositions  have  been  taken  and  lost,  a  witness  may  be  cross- 
examined  from  copies  [g). 

Analogous  to  these  depositions  are  the  examinations  which  are  judicially 


(y)  Vide  supra,  383.  It  seems  to  be  a 
C^eral  rule,  that  where  a  witness  at  one 
trial  varies  from  his  evidence  at  another  in« 
relation  to  the  same  matter,  such  variance 
may  be  given  in  evidence  to  discredit  his 
testimony.    Haw.  b.  2,  c  46,  s.  23. 

(z)  Russ.  &  Ry.  C.  C.  L.  88.  Note,  that 
the  counsel  for  tlie  prosecution  did  not 
mean  to  call  the  witness,  who  was  mother 
to  the  prisoner,  but  the  learned  Judge,  in 
compliance  with  the  ordinary  rule,  her 
name  being  on  the  back  of  the  indictment, 
directed  that  she  should  be  called.  The 
learned  Judge,  in  summing  up  to  the  jury, 
stated  that  the  evidence  of  the  witness 
was  not  to  be  relied  on,  and  left  the  case 
to  them  entirely  on  the  otlier  evidence. 
All  the  Judges  afterwards  held  that. there 
was  sufficient  evidence  to  go  to  the  jury, 
and  no  sufficient  circumstances  to  raise  a 
doubt  as  to  the  propriety  of  the  conviction. 
They  agreed,  that  where  some  of  the  evi- 
dence is  inadmissible,  yet,  tliat  if  the  case 
appear  to  be  clear  without  that  evidence, 
szeeution  ought  not  to  be  stayed.    Tinck' 


lev's  Case,  Easf  s  P.  C.  364 ;  but  that  this 
rule  would  not  have  been  applicable  in  the 
principal  case,  had  the  deposition  been 
inadmissible.  As  to  the  competency  of  a 
party  to  impeach  his  own  witness,  see  tit. 

M'lTNESS, 

(fl)  3  St.  Tr.  152. 

(b)  2  Haw.  c.  46,  ji.  22.  But  it  seems 
that  the  deposition  must  be  proved  t6  be 
the  genuine  one  of  the  witness.  In  JLord 
Stafford's  Case,  Oates,thewitaess,  proved 
that  the  paper  produced  contained  his 
deposition.    3  St  Tr.  153. 

(c)  B.  V.  Painsy  1  Salk.  281 ;  5  Mod. 
183. 

(d)  By  the  late  stat  7  Geo.  4,  c.  64. 

(e)  Fost.  236.  337. 

(/)  Fost.  106.  Radboum*s  Case,  Leach, 
512. 

(g)  i?.  V.  Shellard,  0  C,  &  P.  277. 
Where  it  is  said  also  tliat  the  witness 
ought  to  be  asked  only  whether  he  has 
always  said  the  same  thing,  except  before 
the  magistrates. 


DBTINUB. 
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made  under  the  direction  of  Acts  of  Parliament^  which ^it  seems  to  be  now  Examina^ 
settled  are  not  evidence  where  they  are  taken  ex  parte  against  one  who  had  .^^^  before 
not  the  benefit  of  cross-examination.  Therefore  an  ex  parte  examination  of 
a  pauper,  although  taken  upon  oath,  is  not  admissible  eyidence  against  the 
appellant  parish.  For  althoagh  the  stat  13  &  14  Car.  %  c.  12,  s.  1,  gives 
magistrates  authority  to  remove  upon  complaint  made,  and  incidentally  to 
examine  upon  oath,  yet  the  proceeding  is  ex  partem  and  the  parties  to  be 
affected  have  no  opportunity  to  cross-examine  {h).  In  the  case  of  The  King 
V.  lUmenstane  (i)  it  was  held  that  the  examination  of  a  woman  pregnant  of 
a  bastard  was  admissible  evidence,  after  her  death,  agJEiinst  the  person  whom 
she  charged  as  the  putative  fiither,  although  the  proceeding  before  the 
magistrate  was  ex  parte,  and  the  party  charged  was  not  present;  the 
authority  of  this  case  may  well  be  doubted  (k). 


DETINUE. 

^Kc2ef{ntf6  the  plaintiff  must  prove,  Ist,  his  property  In  the  goods;  and 
5Mly,  the  detainer  by  the  defendant. 

1.  Property  in  the  goods.  This  may  be  either  absolute  or  special  (Z). 
But  a  present  right  of  possession  is  essential  (m) ;  a  mere  reversionary 
interest  is  not  sufficient.  And  the  right  must  exist  at  the  time  of  bringing 
the  action.  If  A.  deposit  the  tit  e  deeds  of  his  estate  with  B.,  and  before 
action  convey  the  estate,  he  cannot  recover,  for  the  title  deeds  go  with  the 
estate  (r). 

2dly.  The  detainer  by  the  defendant.  Under  the  "pleA  o£  nan  detinetf  it 
is  sufficient  for  the  plaintiff  to  prove  that  the  goods  came  wrongfully  into 
the  defendant's  possession,  though  the  declaration  allege  a  possession  by 
finding  (p). 

If  a  man  detain  the  goods  of  a  feme  covert  which  came  into  his  hands 
before  the  marriage,  the  husband  alone  may  bring  detinue^  for  the  detention 
is  the  gist  of  the  action  (p);  proof  of  possession  is  unnecessary  (^^y  ctnd  if 
A,  deliver  goods  to  B,  to  deliver  them  to  C,  the  latter  may  bring  detinue 
against  J8.,  for  the  property  is  vested  in  him  by  the  delivery  to  B,  for  his 
use  (r). 


(A)  a.  y.  Ferry  Fryttone,  2  East,  54. 
12.  y.  NuneJuim  Courtenay,  1  East,  373. 
B.  v.  BrinoeU,  3  T.  R.  721. 

(t)  5  T.  R.  373.  See  also  B.  v.  Clayton, 
3  East,  68;  nipro,  201,  n.  (g),  and  the  ob- 
serrations  apon  it. 

(k)  The  Court  assumed  that  depositions 
under  the  stat  of  Phil.  &  Mary,  taken  in 
the  abteneeof  the  prisoner,  would  be  evi- 
dence against  him.    Vide  infra,  tit  EXA- 

MIVATIOK, 

(0  B.  N.  P.  50.  The  proof  as  to  pro- 
perty seems  to  be  the  same  as  in  an  action 
of  trover.  Ibid.  But  greater  certainty  is 
necessary  in  the  description  of  the  pro- 
perty in  the  declaration. 

(m)  Gordon  v.  Harper,  7  T.  R.  9. 
Pain  y.  Whitaker,  1  R.  &  M.  100. 

(n)  PhiUips  y.  Bobinson,  4  Bingh.  106. 
If  A.,  tenant  in  fee-simple, enfeoff  B.  with- 
cot  warranty,  B.  shall  have  all  charters 
and  evidences,  for  If •  is  to  defend  the  land 
at  his  peril;  bat  if  A.  enfeoff  B,  with 
warranl^,  B,  shall  not  have  any  charters 


or  evidences  which  comprehend  the  war- 
ranty without  express  grant  If  A.  en- 
feoff B.  with  warranty  to  him,  his  heirs, 
and  assigns,  and  J8.  by  deed  enfeoff  C 
without  warranty,  who  enfeoffeth  J),  with 
warranty,  C  shall  have  the  first  and  second 
charter.  Lard  Buckhurst's  Case,  1  Co.  1. 

(o)  MUU  v.  Graham,  1  N.  R.  140 ;  and 
aemble,  where  the  detention  is  wrongful, 
the  declaration  may  always  be  supported 
on  an  allegation  of  finding,  as  in  trover; 
per  Sir  J.  Mansfield,  C.  J.  Ibid,  In  cases 
of  special  bailments  it  may  be  fit  to  declare 
specially;  but  even  there  it  seems  to  be 
unnecessary.  Ibid.  And  see  Co.  Litt.  286, 
b. ;  tit.  2,  N.  B.  138  (£).  Kettle  v.  Brom- 
tall,  -WUles,  118;  Mod.  Ent  vol.  2,  p. 
422. 

(  p)  B.  N.  P.  50.  Seeut  in  detinue  of 
charters  of  the  wife's  inheritance.  1  BoL 
347. 

iq)  Ibid. ;  and  1  RolL  Ab.  600. 

(r)  1  Roll.  Ab.  606. 

o  92 
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DBVISEE. — DIRECTORY. 


If  ^.  deliver  goods  to  B.  who  loses  them^  and  2>.  finds  them,  and  delivers 
them  to  J.  S,  who  has  a  right  to  them,  A.  cannot  maintain  detinue  against  D., 
for  he  is  not  privy  to  the  delivery  by  A,  (»). 

If  a  statute  prohibit  goods  under  pain  of  forfeiture,  one  part  to  the  King, 
and  another  to  him  who  will  inform,  seize,  or  sue  for  the  same,  any  person 
may  bring  detinue  for  the  goods,  for  the  bringing  the  action  vests  a  property 
in  him  (t).    An  heir  may  maintain  detinue  for  an  heir-loom  (u). 

The  plaintiff  must  prove  an  actual  possession  of  the  goods  by  the  defen- 
dant (x);  hence  detinue  does  not  lie  against  the  executor  of  a  bailee  who  has 
destroyed  the  chattel  (^).  And  if  there  be  several  executors,  and  one  only 
has  the  possession,  the  action  must  be  brought  against  him  alone  (r). 

If  goods  be  delivered  to  husband  and  wife,  the  detinue  must  be  against 
the  husband  only  (a) ;  but  if  goods  come  to  a  feme  covert  before  marriage, 
the  action  must  be  brought  against  the  husband  and  wife  (b).  In  detinue  for 
a  bond,  a  variance  as  to  the  sum  will  be  material  (c).  The  detention  of  goods 
seized  by  excise  officers,  after  payment  of  the  penalty  on  a  conviction  by 
justices,  is  not  unlawful  if  no  demand  has  been  made  (d). 

Under  the  plea  of  nan  detinet,  the  defendant  may  give  in  evidence  any 
matter  which  shows  that  he  does  not  detain  the  plaintiff's  goods  (e) ;  as  for 
instance,  a  gift  by  the  plaintiff;  but  he  cannot  give  in  evidence  that  the 
goods  were  delivered  by  way  of  pledge,  as  he  may  in  trover  (f). 

And  by  the  rule  of  H.  T.  4  W.  4,  the  plea  of  non  detinet  shall  operate  as 
a  denial  of  the  detention  of  the  goods  by  the  defendant,  but  not  of  the 
plaintiff's  property  therein ;  and  no  other  defence  but  such  denial  shall  be 
admissible  under  that  plea. 

The  jury  must  find  the  value  of  every  particular  thing  demanded ;  for  the 
judgment  is  to  recover  the  thing  itself,  or  the  value  of  it,  and  if  the  jury 
find  damages  and  costs,  and  no  value,  the  defect  cannot,  it  is  said,  be  sup- 
plied by  a  writ  of  inquiry  (^). 

DEVISE,  PROOF  OF  TITLE  BY.    See  Ejectment. 

DIRECTORY. 

Statute  when  directory  as  to  Time.    See  Time. 
As  to  Mode  of  Sale  (A),  see  Index. 


(jr)  3  Danv.  511 ;  B.  N.  P.  51. 

(0  Salk.  228 ;  B.  N.  P.  51.  It  has  been 
said,  that  detinue  does  not  lie  where  the 
property  has  been  taken  by  trespaAs  (Sel. 
N.  P.  tit.  Detinue,  6  Hen.  7,  9,  a. ;  Bro. 
Ab.  Detinue,  pi.  63),  because,  as  is  aaid, 
the  property  is  devested  by  the  trespass, 
ta7n,qu. 

(u)  Bro.  Ab.  Detinue,  pi.  30. 

(or)  2  RoU.  Ab.  703.     WUkins  v.  Da- 
pard,  5T.  R.112. 

(y)  B.  N.  P.  50. 

(2;)  Bro.  Ab.  Detinue,  pi.  19.  • 

(a)  Roll.  R.  128;  B.N.P.51. 

(b)  Co.  IJtt  351;  B.  N.  P.  51 ;  i.  e.  sem- 
hie,  for  the  detention  before  the  marriage. 

(c)  2  Roll.  Ab.  703 ;  B.  N.  P.  51. 

(rf)  Hutchingi  v.  Morris^  6  B.  &  C.  464. 

(e)  Co.  Litt  283  ;  B.  N.  P.  61. 

(/)  B.  N.  P.  51.     Under  the  plea  of 


non  detinet  of  a  note,  the  defendant  can- 
not show  a  justifiable  detention.  Riekards 
V.  Frankum^  6  M  &  W.  420 ;  and  8  DowL 
346.  And  on  the  note  being  produced  at  the 
trial,  there  appearing  to  be  a  memonuidnm 
at  the  back,  assigning  it  to  •(?.,  a  third 
party,  and  directing  the  maker  to  pay  the 
assignee  the  amount  and  all  interest  in 
respect  thereof,  it  was  held,  that  as 
amounting  to  a  mere  indorsement,  it  did 
not  require  a  stamp;  but  tiiat  on  the  issues, 
"  not  tiie  property  of  the  plaintiff,  and  that 
the  defendant  held  it  as  the  servant  of  Q,*' 
the  verdict  must  be  found  for  the  defendant. 
Ihid^  S.  C.  9  C.  &  P.  221. 

ig)  Ibid.',  10  Co.  119.  But  they  may 
find  the  aggregate  value  of  that  which 
consists  of  a  number  of  particulars ;  as  a 
flock  of  sheep,  &c.  Ibid, 

{h)  Doe  V.  EvoM,  1  C.  &  M.  450.  As 
to  writs,  MiUery.Bowden^lCtM  J.563. 
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DISTRESS  (i). 

An  action  of  trespass  is  a  proper  form  in  all  cases  where  the  distress  is 
either  wholly  illegal  (A)  or  irregular,  unless  it  be  otherwise  provided  by  a 
statute. 

Where  a  distress  has  been  irregularly  made  for  rent,  or  for  poor*s  rates, 
the  action  is  in  case  or  trespass,  according  to  the  nature  of  the  irregularity 
complained  of  (Q.  But  the  plaintiff  may  waive  the  trespass  and  bring 
case  (m). 

In  an  action  on  the  case  for  an  illegal  or  irregular  distress,  the  particular 
gravamen  is  specified  in  the  declaration,  which  governs  the  nature  of  the 
proof. 


And  see  Davidson  v.  OUlf  1  East,  72. 
Clarks  Y,  Palmer,  4  M.  &  Ry.  141.  A 
statute  is  never  directory  when  in  the 
Dilative. 

(«)  As  to  JQstiflcations  under  a  distress 
for  rent,  see  Rbflevin. — ^Txbspass.  A 
Canal  Act  authorixhig  the  eompany  to  dis- 
train goods  in  boats  for  non-payment  of 
toll,  does  not  warrant  a  distress  except  on 
the  canal.  Fraser  v.  Swanseoy  1  Ad.  ic 
Bll.  954.  As  to  distresses  for  small  rents, 
aee  the  stat  67  O.d,  c.  98;  7  &  SO. 4,  e.  17. 
Distress  warrants  by  Justices  of  the  peace, 
S7  O.  S,  c.  20.  As  to  notice  of  action,  see 
NoTiCB.— TiKB.  Goods  wers  seized  (un- 
der a  warrant  of  distress,  for  church-rates, 
admitted  to  be  Irregolar)  on  the  27th  Oc- 
tober, bnt  not  sold  ontil  the  Ist  and  2d 
November,  and  the  action  was  brought  on 
the  SOth  January ;  it  was  held,  that  as  the 
seizure  was  only  conditional,  if  the  amount 
were  not  paid,  and  the  subsequent  sale  was 
the  real  grievance,  the  action  was  In  time ; 
and  where  the  demand  of  perusal  and  copy 
of  the  warrant  required  it  to  be  within 
three  days,  although  by  24  Qeo.  2,  c.  44, 
no  action  can  be  brought  until  after  refusal 
of  such  copy,  and  in  six  days  after  demand, 
held,  that  the  right  of  action  was  not  af- 
fected thereby.  Collins  v.  Base,  6  M.  &  W. 
194. 

(k)  If  the  landlord  turn  the  plaintiff's 
family  out  of  possession,  and  continue  in 
possession  after  the  rent  is  paid,  he  is  a 
trespasser.  Etherton  v.  Poppleteellf  1 
East,  189.  As  to  what  may  be  taken  in 
execution  under  a  distringas,  see  8  B.  & 
P.  256;  4  East,  467.  Implements  of 
trade  are  distrainable  where  there  is  no 
other  subject  of  distress.  Simpson  v. 
Hartopf  Willes,  512.  Utensils  in  use 
are  not  distrainable.  Secus,  if  not  in  use 
and  no  other  distress  on  the  premises. 
Fenton  v.  Logan,  9  Bing.  676.  Wood 
V.  Clarke,  1  Cr.  &  J.  484.    See  Appen- 


dix. Beasts  distrained  damage  feasant 
must  be  fed  iirhilst  impounded.  Cruelty 
to  Animals  Act.  The  collector  of  land-tax 
cannot  break  open  a  house,  without  the 
presence  of  a  constable,  to  make  a  distress, 
the  provision  overruling  the  whole  of  sect. 
17  of  88  Geo.  3,  c  5.  Foss  v.  JRaine, 
4M.  &W.419;7Dowl.5d;and8C.&P. 


(0  lb.  By  Stat  17  Geo.  2,  c.  38,  s.  8, 
''Where  any  distress  shall  be  made  for 
money  justly  due  for  the  relief  of  the  poor, 
the  distress  shall  not  be  deemed  unlawful, 
nor  the  party  making  it  a  trespasser,  on 
account  of  any  defect  or  want  of  form 
in  the  warrant  of  appointment  of  overseers, 
or  in  the  rate  of  assessment,  or  in  the  war- 
rant of  distress  thereupon ;  nor  shall  the 
party  distraining  be  deemed  a  trespasser 
ab  initio,  on  account  of  any  irregularity 
which  shall  be  afterwards  done  by  him ; 
but  the  party  grieved  may  recover  satis- 
faction for  the  special  damage  in  an  action 
of  trespass,  or  on  the  case,  with  full  costs; 
unless  tender  of  amends  be  made  before 
action  brought."^  By  stat.  1 1  Geo.  2,  c.  19, 
s.  19, "  Where  any  distress  shall  be  made  for 
any  rent  justly  due,  and  any  irregularity 
or  unlawful  act  shall  be  afterwards  done 
by  the  party  distraining,  or  his  agent,  the 
distress  shall  not  be  deen^ed  unlawful,  nor 
the  4i0trainer  a  trespasser  ab  initio*,  but 
the  party  grieved  may  recover  satisfaction 
for  the  special  damage  in  an  action  of 
trespass,  or  on  the  case,  at  the  election  of 
the  plaintiff;  and  if  he  recover,  he  shall 
have  fiill  costs."  But  by  sec.  20  of  the 
same  stat.  it  is  provided,  <'  that  no  tenant 
or  lessee  shall  recover  in  such  action,  if 
tender  of  amends  has  been  made  before 
action  brought." 

(m)  Distress  made  after  tender  of  the 
rent,  the  plaintiff  may  waive  the  trespass 
and  bring  case.  Branseomhe  v.  Bridges, 
1  B.  &  C.  145;  3  Starkie's  C.  171. 


*  An  irregularity  in  the  distress  does  not  avoid  the  sale.    Lyon  v.  Weldon,  2  Bing. 
334. 

c  c  3 
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DISTRESS:   IRREGULAR. 


Causes  of 

BCtiou. 


The  most  usual  causes  of  action  are  for  distraining  where  no  rent  was 
due  (n) ;  or  for  more  than  was  due  (o) ;  or  for  an  excessive  distress  (p) ;  or 
for  distraining  beasts  of  the  plough,  and  sheep,  where  there  is  other  sufficient 
distress  (q) ;  or  driving  a  distress  above  three  miles  out  of  the  hundred  (r) ; 
impounding  goods  distrained  off  the  premises,  and  not  giving  due  notice  («); 
refusing  to  restore  the  goods  distrained  for  rent,  after  tender  of  the  rent  and 
costs  (/) ;  selling  the  distress  within  five  days  after  notice  («) ;  not  removing 


(n)  By  2  Will.  &  Mary,  sess.  1,  c.  5,  s.  5, 

the  owner  may,  in  action  of  trespass  or 
case,  recover  doable  the  value  of  the  goods, 
and  full  costs. 

(o)  This  is  either  at  common  law  or 
under  the  stat.  of  Marl.  52  Hen.  3,  c.  4. 

(p)  Trespass  does  not  lie  for  taking 
an  excessive  distress  for  rent  (Lynn  v. 
Moody,  Fitzg.  85 ;  2  Str.  851.  Hutehins 
V.  Chambers,  1  Burr.  590),  unless  gold  and 
silver  be  taken  to  excess,  for  they  are  of 
known  value.  Ibid ;  and  per  Lord  Kenyon, 
CrotDther  v.  Ramsbottom,  7  T.  R.  658. 
The  proper  remedy  for  taking  an  extensive 
distress  is  case  upon  the  Statute  of  Marl- 
hridge,52H.d,e.4.  ButchiruY.Whitaker, 
S  Ld.  Kenyon,  204.  Trover  will  not  lie. 
WhUworth  v.  Smith,  1  M.  &  R.  193. 
Bachelor  v.  Vyte,  4  M.  &  8.  552. 

(q)  Unqore  estpurveu  quenvU  homme 
de  religion  n'autretoUdittreinteperbestet, 
que  gaignent  sa  terre,  ne  per  set  hrehis, 
taunt  come  lem  trove  autre  desiresceet  au^ 
tres  chateuxst^fflsattnt.  51H.3,st.4.  But 
such  a  distress  is  not  Illegal  if  at  the  time  of 
makinff  it  there  was  reasonable  ground  fbr 
supposing,  from  the  appraisement  of  com- 
petent persons,  that  without  taking  beasts 
of  the  plough  there  would  not  have  been 
sufficient.  Jenner  v.  Tolland,  6  Price,  8. 
The  law  does  not  compel  the  previous  sale 
of  such  other  goods.  Ibid;  and  see  2 
Willes  R.  107.  An  action  is  not  main- 
tainable for  distraining  beasts  of  the 
plough  where  there  is  no  other  sufficient 
subject  of  distress  on  the  premises.  Pig- 
gott  V.  Birtle,  1  M.  &  W.  441.  Imple- 
ments of  trade  are  dlstrainable  where  there 
is  no  other  subject  of  distress.  Simpson 
V.  Hartop,  WlUes,  512.  Utensils  in  use  are 
not  distrainable.  Secus,  if  they  be  not  in 
use  and  there  be  no  other  distress  on  the 
premises.  Fenton  v.  Logan,  0  Bing.  676. 
Wood  V.  Clarke,  1  Cr.  &  J.  484.  Crops 
taken  In  execution  under  the  statute,  and 
left  a  considerable  time  upon  the  pre- 
mises in  order  to  be  reaped,  are  not  dis- 
trainable for  rent  becoming  due  after  they 
were  taken  in  execution;  ;fe«  Vol.  I.  514; 
and  where  props  are  so  taken,  sold,  and 
left  on  the  premises,  and  arrears  of  rent 
have  been  paid,  under  the  statute  of  Anne, 
tlie  landlord  cannot  distrain  for  subsequent 
rent  on  the  ground  that  the  purchaser  has 
not  entered  into  the  agreement  prescribed 
by  the  sUt.  56  Geo.  3,  c.  50,  s.  3.  Nor  can  it 
be  presumed  from  the  absence  of  such  an 
agreement  that  the  straw  was  sold  to  be 
carried  off  contnry  to  the  1st  section. 


Wright  v.  JDavies,  1  Ad.  &  EIL  641.  As 
to  the  general  position  that  growing  crops 
seized  under  Kfi.fa,  are  not  liable  to  the 
landlord's  dist^ness,  see  Peacock  v.  Purrif, 
2  B.  &  B.  362 ;  5  B.  Moore,  79.  JBaton 
V.  Southby,  Willes,  131,  and  the  dtetnm 
of  Thompson,  B.  in  Cfwilliam  v.  Burke, 
1  Price,  277,  contrdi.  Distrainers  of  cattle 
damage  feasant  are  bound  to  provide  a 
proper  pound,  and  are  liable  for  injury 
caused  by  the  state  of  it;  where  the  repli- 
cation alleged  that  the  poand  was  them 
wet,  and  wnoUy  unfit,  and  whereby,  4te.,  it 
was  held,  that  the  issue  raised  expressly 
its  state  at  the  time  of  impounding,  and 
not  whether  generally  sufficient.  Wilder 
V.  Speer,  3  N.ft  P.  536. 

(r)  1  &  2  Phil,  k  Mary,  c.  12,  which 
entitles  the  party  aggrieved  to  52.  and 
treble  damages. 

{s)  2  WiU.  ic  Maiy^c. 5,  s.  2;  11  Qea 2, 
c.  19,  s.  10. 

(t)  A  tender  of  the  rent  upon  the  hud 
before  the  distress  makes  the  distress  toi^ 
tious ;  a  tender  after  thetiistresa,  and  be- 
fore the  impounding,  makes  the  subsequent 
detainer,  but  not  the  taking,  wrongful;  a 
tender  after  the  taking  and  impoonding 
dues  not  make  either  the  one  or  the  other 
wrongftd;  but  in  the  case  of  a  distress  for 
rent,  a  sale  after  tender  of  the  rent  and 
costs,  is  illegal,  under  the  equity  of  the 
Stat  2  WiU.  ic  Mary,  c.  5.  An  action  on 
the  case  will  not  lie  for  detaining  the  plain- 
tiff's cattle,  which  have  been  distrained 
damage  feasant,  in  the  pound  after  tender 
of  amen^  made  subsequent  to  the  imr 
pounding.  Ajiscomb  v.  Shore,  1  Camp. 
285;  1  Taunt.  261 ;  nor  where  the  tender 
is  made  after  the  distress,  but  before  the 
impounding ;  for  the  proper  action  is  reple- 
vin or  trespass.  Lindon  v.  Hooper,  Cowp. 
414 ;  and  see  6  T.  R.  299;  Sheriffs.  James, 
1  Bing.  341. 

(u)  See  the  stat.  2  Will.  &  Mary,  sess.  1, 
c.  5,  s.  2.  Where  the  landlord  sold  an 
unripe  crop  of  com  within  the  five  days, 
the  plaintiff  cannot  recover  on  a  declarer 
tion  for  the  seizure,  per  quodhe  would  not 
replevy,  for  such  a  sale  is  wholly  void,  and 
the  tenant  might  at  any  time  before  the 
com  was  ripe  have  tendered  the  rent  due, 
and  if  after  that  the  landlord  had  taken 
the  com,  he  would  have  been  a  trespasser. 
Otoen  V.  Legh,  3  B.  &  A.  470.  The  five 
days  appointed  by  the  statute  are  inclu- 
sive of  the  day  of  sale.  Wallace  v.  King, 
1  H.  B.  13.  The  act  of  appraisement  at 
the  end  of  five  days  does  not  take  away 
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the  goods  distrained  within  a  reasonable  time  after  the  lapse  of  fire  days  (or); 
for  not  selling  for  the  best  price  (y) ;  for  not  leaving  the  overplus  arising 
from  the  sale  of  a  distress  with  the  sheriff  (2)  or  constable. 

The  omission  of  the  bailiff  to  deliver  a  copy  of  his  charges,  under  the 
stat.  57  G.  3,  c.  93,  s.  6,  does  not  render  the  landlord  liable  (a). 

The  law  does  not  prescribe  any  priority  in  the  sale  of  goods ;  no  action 
lies  for  selling  beasts  of  the  plough  before  other  goods,  where  the  distress 
is  legal  (b), 

A  count  in  trover  is  usually  added  to  the   special  count;  and  therefore,   Proof bj 
mere  proof  of  the  defendant's  seizure  and  sale  of  the  plaintiff's  goods  will  ^^^  sheriff, 
usually  be  sufficient  to  throw  upon  the  defendant  the  necessity  of  justifying 
the  act  (c). 

The  more  correct  course  seems  to  be,  that  the  plaintiff  should  enter  at 
once  upon  the  whole  of  his  case.  If  he  alleges  a  distress  for  rent,  and  com- 
plains of  an  irregularity  committed  in  the  course  of  that  distress,  he  should 
prove  the  defendant's  handwriting  to  the  notice  of  distress,  if  such  a  notice 
has  been  served  ;  this  will  usually  be  evidence  of  the  tenancy,  the  quantum 
of  rent,  and  the  sum  in  arrear,  if  it  be  correct  as  to  such  particulars ;  if  it 
be  not  correct,  and  the  fact  should  be  material,  the  defendant  may  prove 
the  amount  of  the  rent  by  evidence  of  the  original  contract,  or  by  evidence 
of  receipts  given  by  the  defendant,  or  of  payments  to  him. 

In  an  action  for  an  excessive  distress  (d)  the  plaintiff  should  prove  the  Excessive 
tenancy  (e),  the  rent  due  as  alleged,  and  the  distress.    The  tenancy  may  be  dbtrefts. 


the  right  to  replevy.  Jacob  v.  King,  6 
Taunt.  451.  An  arrangeixieiit  between  the 
landlord  and  tenant  that  the  goods  dis- 
trained shall  remain  on  the  premises  after 
the  five  days,  is  not  per  se  evidence  of  col- 
lusion between  the  landlord  and  tenant. 
Harrison  v.  Barry ^  7  Price,  690. 

(x)  AlthoQgh   there  are  precedents  of 
declarations  in  case  for  not  removing  a  dis- 
tress from  the  premises  after  the  expiration 
of  five  days  (see  Chitty  on  Pleadings),  yet 
it  seems  to  be  clear  that  the  remedy  is  in 
trespass,  and  not  case.   As  the  stat.  2  Will. 
&  Mary,  sess.  1,  c.  5,  s.  2,  'and  the  stat  1 1 
Geo.  2,  c.  19, 8. 10,  authorize  an  appraise- 
ment and  sale  of  tiie  goods  upon  the  pre- 
mises after  the  expiration  of  tlie  live  days, 
it  foUows  tliat  the  landlord  is  to  be  allowed 
a  reasonable  time  for  doing  this,  the  sta- 
tutes having  fixed  no  particular  time,  and 
it  being  impossible,  where  each  case  must 
depend  so  much  on  its  own  circumstances, 
for  the  Legislature  to  prescribe  any.   What 
shall  be  a  reasonable  time,  under  the  cir- 
cumstances of  the   particular  case,   Is  a 
qnestion  for  the  jury.     In  the  late  case  of 
Pitt  V.  Adamt,  Abbott,  L.  C  J.,  left  it  so 
to  the  jury,  and  the  Court  of  K.  B.  aiter- 
vrards  held  the  direction  to  be  right.    If 
the  party  remain  in  possession  beyond  a 
reasonable  time,  he  is  a  trespasser.    Ibid, 
After  the  stat  2  Will.  &  Mary,  sees.  1,  c.  5, 
0.  2,  which  gives  the  power  of  sale  after 
the  expiration  of  five  days,  and  previous  to 
the  stat.  11  Oeo.  2,  c.  19,  s.  10,  which 
authoriied  a  sale  on  the  premises,  the  land- 
lord was  considered  to  be  a  trespaMsr  if 


he  did  not  remove  the  distress  at  the  end 
of  five  days.  Orijffin  v.  ScoU,  Str.  717. 
See  also  Winterbome  v.  Morgan,  1 1  East, 
395.  Wallace  Y.Khig,  I  H.  B.13.  Bther- 
ton  V.  PoppleweUy  1  East,  189.  But  the 
defendant  in  trespass  may  disprove  the 
trespass  by  evidence  of  consent  on  the  part 
of  the  tenant.  See  Harriun  v.  Bray,  7 
Price,  610. 

iy)  According  to  the  stat.  2  Will,  k, 
Mary,  c.  5,  s.  2,  infray  note  {p).  But  the 
price  at  which  the  goods  were  appraised 
will  be  presumed  to  be  the  best,  until  the 
contrary  appear ;  4  Mod.  390 ;  Com.  Dig. 
Distress,  D.  8. 

(z)  According  to  the  stat.  2  WUI.  & 
Mary,  c.  5,  s.  2,  where  the  action  is  against 
overseers  for  the  surplus  under  a  distress 
for  poor's  rates,  under  the  stat.  27  Geo.  2, 
c.  20,  a  demand  must  be  proved  to  have 
been  made  previous  to  the  commencement 
of  the  action.  Simpson  v .  Rouih,  2  B.  &  C. 
682. 

(a)  Hart  v.  Leach,  1  M.  &  W.  660. 

(&)  Jennet  v.  Yolland,  6  Price,  5. 

{c)  But  trover  will  not  lie  for  an  irregu- 
larity in  the  sale  where  the  defendant  was 
entitled  to  distrain,  although  he  sells  before 
the  expiration  of  the  five  £iys.  Wallace  v. 
King,  1  H.  B.  13. 

{d)  Under  the  stat.  52  H.  3,  c.  4,  **  et 
qui  distrietionesfocerint  irrationabiles  et 
indebitas  graoiter  amercientur  propter 
excessum  districtionum  ipsarum, 

{e)  A  local  description  of  the  premises 
must  be  proved  as  laid.  Harris  v.  Cooke 
2  Moore,  587.  See   Vol.  I.  tit.  Yasha^hcW 
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proved  as  already  stated,  or  by  the  production  and  proof  of  the  lease. 
A  variance  between  the  quantum  of  rent  alleged,  and  that  appearing  to  be 
due,  will  not  be  material  (y). 

The  taking  of  the  distress  by  the  defendant  may  be  proved  by  the  testi- 
mony of  the  person  employed  to  distrain,  if  he  can  prove  his  authority  from 
the  defendant;  or  such  authority  may  be  proved  by  giving  secondary 
evidence  of  the  warrant  to  distrain,  after  giving  notice  to  produce  the  wai^ 
rant.  Proof  of  the  seizure  of  the  distress  is  sufncient,  vrithout  showing  that 
the  goods  were  sold  or  removed ;  and  although  no  person  be  left  in  posses- 
sion of  tlie  goods  (ff).  So  if  the  plaintiff  pay  the  expenses  of  the  levy 
under  protest  before  any  seizure  is  made  or  inventory  taken  (A). 

It  is  not  necessary  to  prove  express  malice ;  it  should,  however,  appear 
that  the  excess  was  considerable  (i).  Neither  is  it  necessary  to  prove  the 
precise  amount  of  rent  alleged  to  be  due  (A). 

The  proper  test  of  value  is  the  amount  which  the  goods  would  have  sold 
for  at  a  broker's  sale  (/). 

The  action  does  not  lie  against  the  keeper  of  a  pound  merely  for  receiving 
a  distress,  though  the  original  taking  was  tortious,  unless  he  exceed  his 
duty  and  assent  to  the  trespass  (m). 
Proof  by  In  an  action  on  the  case  the  defendant  may,  under  the  general  issue,  give 

tlie  defend-  any  evidence  in  justification  of  his  act  (n).  If  the  distress  were  for  rent  he 
should  prove  the  tenancy,  either  by  means  of  the  contract,  or  evidence  of 
the  payment  of  rent  by  the  plaintiff,  or  some  other  admission  by  him  of  the 
tenancy  (o) ;  the  authority  to  the  broker  or  other  agent  to  distrain,  for  the 
particular  cause ;  notice  of  distress  according  to  the  statute  (p),  by  means 


ant. 


(/)  Sells  V.  Hoare,  Bing.  401. 

(g)  Sioan  v.  Earl  qjf  Fahnouth,  8  B.  & 
C.456. 

(A)  HuteUnt  v.  Scott,  2  M.  &  W. 
800. 

(i)  FieU  V.  MUchell,  0  Esp.  C.  71.  As 
if  a  man  distrain  oxen  for  a  small  snm, 
where  a  sheep  or  pig  might  have  been 
distrained.  Sectu,  where  the  distress  can- 
not be  made  on  an  article  of  inferior  value. 
Ibid.  According  to  an  ancient  case,  a  cart 
and  horse  may  be  distrained  for  a  small 
demand,  because,  as  is  said,  tJiey  are  not 
severable.  Clarke  v.  Tuckery  2  Vent,  183. 
Froudlove  v.  Twemlow,  1  Cr.  &  M.  320. 
A  landlord  is  not  bound  to  calculate  very 
nicdy  the  value  of  the  property  seized, 
but  he  must  take  care  that  some  propor- 
tion is  kept  between  ttmt  and  the  amount 
ilue.  Per  Bayley,  J.,  WUlottghby  v.  Bachr 
hmise,  2  B.  &  C.  823.  To  maintain  the 
action  there  must  be  a  disproportion  to 
excess.  Per  Lord  EUcnborough,  Field  v. 
mtchelly  0  Esp.  C.  71.  A  landlord  is 
liable  for  excess  in  seizing  growing  crops, 
the  probable  produce  of  which  is  capable 
of  estimation  at  the  time  of  seizure,  but 
tlie  measure  of  damag'cs  is  the  inconve- 
nience and  expense  sustained  by  the  tenant 


in  being  deprived  of  their  management,  or 
which  he  is  put  to  in  providing  sureties  on 
replevying.  Piggott  v.  Birtle,  1  M.  dc  AV. 
441. 

(k)  Sells  V.  Hoare,  I  Bing.  401. 

ll)  Wells  V.  Moody,  7  C  &  P.  59 ;  and 
therefore  a  witness  ought  not  to  be  asked 
what  might  have  been  obtained  for  the 
goods  from  an  incoming  tenant.  IbiiL  Per 
Parke,  B. 

(m)  Bodkin  v.  Powell,  Cowp.  476. 

(n)  Under  the  stat  11  Geo.  2,  c.  10,  s. 
21,  a  previous  recovery  in  replevin  is  a 
bar.  Phillips  v.  Berryntan,  3  Doug. 
386. 

(o)  And  for  this  purpose  notice  should 
be  given  to  him  to  produce  the  lease  or 
agreement  under  wliich  he  holds,  the  re- 
ceipts for  rent,  Jcc. 

(p)  By  the  stat.  2  Will. &  Mary, Bess.l, 
c.  5,  s.  2,  it  is  enacted,  ^*  That  where  any 
goods  or  chattels  sliall  be  distrained  for 
any  rent  reserved,  and  due  upon  any  con- 
tract, and  the  tenant  or  owner  of  the  goods 
shall  not  within  five  days*  next  after  such 
distress,  and  notice  thereof  f,  with  the 
cause  ^of  such  taking,  left  at  the  chief 
mansion-house,  or  other  most  notorious 
place  on  the  premises  t  charged  with  tlie 


•  See  note  (r),  supra,  391. 

t  As  to  the  form  of  notice,  see  Moss  v.  Gallimore,  Doug.  180.  It  need  not  state  at 
what  time  the  rent  became  due.    Ibid, 

t  But  notice  delivered  to  the  party  himself  is  sufficient  {Walter  v.  Jtumhal,  Loril 
Ray.  63>,  for  It  is  the  most  effectual  way  of  giving  notice. 
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of  an  ezftmined  copy,  after  proof  of  notice  to  produce  the  original ;  a  regul  a 
appraisement  by  two  sworn  appraisers  (^)  at  the  expiration  of  fiye  days 
after  the  notice  (r) ;  the  sale  of  the  goods  for  the  best  price  that  could  be 
^ot  (s) ;  the  amount  of  the  costs  (t) ;  the  leaving  the  overplus,  after  payment 
of  the  rent  and  costs,  with  the  sheriff  or  constable. 

He  cannot  justify  a  joint  distress  for  parcels  distinctly  let,  though  in  the 
same  lease  (u) ;  nor  can  he  split  his  distress,  and  first  distrain  for  part,  and 
afterwards  for  the  residue  (r).  A  distress  warrant  for  seven  rates,  one  of 
which  has  been  quashed,  is  void  as  to  all  (y).  An  arrangement  after  an 
illegal  distress  as  to  the  sale  does  not  devest  the  plaintiff's  right  of  action  (z) ; 
neither  does  payment  or  tender  of  rent,  in  order  to  obtain  re-deliverance  of 
the  goods,  bar  an  action  for  irregularity.  An  agreement  to  take  interest 
on  rent  does  not  take  away  the  right  of  distress  (a). 

In  an  action  for  an  excessive  distress,  the  defendant  may  show  that  more 
rent  was  due  than  is  stated  in  the  notice  (b).  Previously  to  the  late  statute, 
the  broker  who  made  the  distress  was  held  to  be  an  incompetent  witness  for 
the  defendant,  to  disprove  an  irregularity  (c). 

In  an  action  under  the  stat.  11  Geo.  *2,  c.  19(c?),  for  a  fraudulent  and 


Proof  by 
the  defend- 
ant. 


rent,  replevy  the  same,  the  person  dis- 
training may,  with  the  sheriff  or  under- 
sheriff  of  the  county,  or  constable  of  the 
busdred,  parish  or  place,  where  the  dis- 
tress is  taken,  cause  the  ddstress  to  be  ap- 
praised by  two  sworn  appraisers*,  whom 
SQch  sheriff,  &c.  shall  swear  to  appraise 
them  troly;  and  after  snch  appraisement 
shall  and  may  lawfully  sell  the  goods  and 
chattels  so  distrained  for  the  best  price 
that  can  be  gotten  for  the  same,  towards 
satisfaction  of  the  rent,  and  the  charges  of 
the  distress  and  appraisemoit,  leaving  the 
orerplns  (if  any)  in  the  hands  of  the  she- 
riif,  under-sheriff,  or  constable,  for  the 
owner's  use.**  It  seems  that  at  all  events 
reasonable  care  and  diligence  ought  to  be 
used  to  obtain  the  best  price.  Where  a 
sheriff  sells  under  a  venditioni  exponasy 
the  meaning  of  the  writ  is,  sell  for  the  best 
price  you  can  obtain ;  and  the  sheriff  ought 
Dot  to  part  with  the  goods  for  a  price  ma- 
nifestly inadequate  to  their  value.  See 
Ketghtly  v.  Birch,  3  Camp.  581.  Bar- 
nard  v.  Leigh,  1  Starkie's  C.  43.  But 
where  a  sheriff  cannot  sell  but  under  too 
great  a  saoriflce,  under  a  writ  of  Ji.  fa.,  he 
ought  to  make  a  special  return.  lb.  The 
party  is  not  bound  by  the  notice  of  distress 
given  at  the  time  of  the  distress ;  he  may 
distrain  for  one  thing  and  justify  for  an- 
other. Crowther  v.  Ramtbottom,  7  T.  R. 
658. 

iq)  See  the  stat.  tupra,  note  {p).  An 
appraisement  by  a  party  who  makes  the 
distress  is  irregular.  Wettwood  v.  Cowne, 
1  Starkie's  C.  172.  In  case  for  wrongfully 


refusing  to  permit  the  plaintiff  to  appraise 
goods  distrained,  a  plea  that  the  goods 
were  taken  for  arrears  of  rent,  is  an  issu- 
able plea,  as  going  to  the  merits.  Sealey 
v.  Harris,  7  Dowl.  197. 

(r)  The  five  days  are  reckoned  inclusive 
of  the  day  of  sale.  Walhtce  v.  King,  1  H. 
B.  13. 

(s)  Supra,  note  (p). 

(t)  The  stat.  57  Qeo.  3,  c.  93,  which  re- 
gulates the  costs  of  distresses  for  rents  not 
exceeding  20  L  directs  (sec.  6)  that  evi- 
dence of  the  justice's  signature  shall  be 
proof  of  the  judgment 

(u)  Rogers  v.  Birkmire,  8tr.  1040; 
Caa.  T.  H.  245. 

(jr)  Wallis  v.  Saville,  Lutw.  1532. 
Seciu  if  he  seize  for  the  whole,  but  mis- 
taking the  value  of  the  goods,  seize  too 
little.  Hutchins  v.  Chambers,  1  Burr. 
589. 

(y)  Hurdy  v.  Winh,  2  Moore,  417. 

(z)  Willoughby  v.  Backhouse,  2  B.  &C. 
821. 

{a)  Skerry  v.  Preston,  2  Chltty's  R. 
245. 

(ft)  Gwinnett  v.  PhUlipf^  3  T.  R.  645. 
Crowther  v.  Bamsbottom,  7  T.  R.  658. 

(c)  FwfWv.  MifcheU,e  Esp.  C.  73. 

(rf)  By  11  Geo.  2,  c.  19,  s.  1,  "  In  case 
any  tenant  or  lessee  of  lands  or  tenements, 
upon  the  demise  whereof  any  rent  is  pay- 
able, shall  fraudulently  or  clandestinely 
carry  off  his  goods,  to  prevent  the  landlord 
from  distraining,  it  shall  be  lawful  for 
every  landlord,  or  any  person  by  bim  em- 
powered, within  thirty  days  next  ensuing 


Proof  in  an 
action  for  a 
fraudulent 
removal, 
&c. 


*  It  is  irregular  for  the  party  distraining  to  act  as  broker,  2  Bing.  334.  Westwood 
V.  Cowne,  1  Starkie's  C.  172.  Andretos  v.  Rxtssell,  B.  &  P.  81.  The  measure  of 
damages,  in  an  action  for  selling  without  an  appraisement,  is  the  value  of  the  goods,  and 
special  i^mage  sustained,  mintw  the  amount  of  rent  due.  Buggins  v.  Good,  2  Tyrr.  447. 
yott  r.  Curtis,  cited  lb.  449. 
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Fraudulent  clandestine  removal  of  goods,  to  prevent  a  distress,  the  plaintiff  must 
removal.  prove,  Ist,  that  the  rent  was  in  arrear  (e) ;  Sdly,  the  fact  of  the  removal  of 
the  goods,  and  their  value.  It  is  sufficient  to  show  that  the  removal  was 
with  the  privity  of  the  tenant ;  Sdly,  that  the  removal  was  fraudulent  or 
clandestine,  and  made  {f)  with  intent  to  prevent  the  landlord  or  lessor 
from  distraining  for  the  rent  so  due.  It  has  heen  said,  that  it  is  neeessary 
to  prove  that  the  removal  was  secret  and  clandeMtine^  as  well  as  that  it  was 
fraudulent  {g) ;  but  this  may  well  be  doubted,  the  words  of  the  statute  being 
in  the  disjunctive.  The  statute,  it  seems,  contemplates  a  removal  by  the 
tenant  for  his  own  benefit,  and  does  not  extend  to  a  delivery  to  a  creditor 
who  presses  for  payment  of  a  debt  (A).  Nor  to  the  removal  of  the  goods  of 
Intention,  a  stranger  (t).  The  fraudulent  intention,  which  is  a  question  of  fact  for  the 
jury,  is  usually  evidenced  by  the  season  and  circumstances  of  the  removal  5 
as  &om  its  having  been  effected  in  the  night-time,  or  at  an  unseasonable 
hour,  with  suddenness  and  precipitation  after  a  threat  of  distraining,  or 
with  knowledge  that  a  distress  was  intended. 

In  an  action  against  one  for  aiding  and  assisting  a  tenant  in  a  fraudulent 
removal,  it  is  essential  to  prove  knowledge  of  the  fraudulent  intent  (k). 

In  an  action  of  trespass  against  the  landlord,  who  has  followed  goods  thus 
removed,  he  cannot  give  the  fraudulent  removal  in .  evidence  under  the 
general  issue  (/);  he  must,  on  issue  taken  on  the  special  justification,  be  pre- 
pared with  the  proofs  already  stated,  and^lso  show  that  he  distrained  the 
goods  within  thirty  days  aft«r  the  removal  (m). 


Proof  by 
the  plain- 
tiff. 


DISTURBANCE. 

In  an  action  on  the  case  for  the  disturbance  of  the  plaintiff  in  the  enjoy- 
ment of  incorporeal  rights,  such  as  of  common  (n),  way  (n),  watercqurse  (n), 
office,  seat  at  church,  or  other  possession,  the  plaintiff  must  prove,  under 
the  plea  of  the  general  issue,  not  guilty ;  1st,  his  right,  as  alleged  in  the 


such  carrying  off,  to  seize  such  goods  wher- 
erer  the  same  shall  be  found,  as  a  distress 
for  the  rent,  and  the  same  to  sell  or  dispose 
of,  as  if  the  said  goods  had  been  distrained 
upon  such  premises."  8ec.  2 :  ''  Provided 
that  no  landlord  shall  seize  goods  sold  honA 
fide,  and  for  a  Suable  consideration,  be- 
fore snch  seizure  xnade,  to  any  person  not 
privy  to  such  fraud."  Sec.  3 :  ''If  any 
such  tenant  shall  firauduleotly  remove  his 
goods,  and  any  person  shall  knowingly 
assist  such  tenant  in  fraudulently  convey- 
ing away  his  goods,  or  in  concealing  the 
same,  all  persons  so  offending  shall  forfeit 
to  the  landlord  from  whose  estate  such 
goods  were  carried  off,  double  the  value  of 
the  goods,  to  be  recovered  by  action  of 
debt  in  any  of  His  Majesty's  courts  at 
Westminster,  or  in  the  courts  of  session 
in  the  counties  palatine,  or  in  the  courts 
of  grand  sessions  in  Wales."  The  land- 
lord may  elect  which  remedy  he  will  pui^ 
sue,  in  case  of  fraudulently  removing  goods 
to  prevent  a  distress,  by  action  or  by  com- 
plaint to  two  magistrates,  althon^  the 
goods  do  not  exceed  the  value  of  60/. 
Bromley  v.  HeUkn,  1  M.  &  M.  175. 

(«)  Unless  rent  be  actually  in  arrear,  the 
case  is  not  within  the  stat.    9  Will.  Saund. 


284,  a.  n.  (2).  Watson  v.  Main,  3  Esp.  C. 
15. 

(/)  Lister  V.  Brown,  3  D.  &  B.  501 ; 
IC.  &P.  121. 

(g)  Watson  v.  Main,  3  Esp^  C  15,  cor. 
Eyre,  C.  J.  The  point  was  doubted  in 
Fiimeaux  v.  Fotkerby,  4  Camp.  136 ;  but 
in  the  case  of  Opperman  v.  Smith,  4  D.  & 
R.  33,  subsequently  decided,  it  was  lield, 
that  an  open  removal,  if  fraudulent,  of 
which  the  Jury  were  to  judge,  would  justify 
the  landlord  in  following  and  distraining  the 
goods.  A  withdrawing  of  cattle  to  a  place 
where  they  were  not  likely  to  be  found,  is 
a  concealment,  although  they  were  turned 
into  an  open  field.  Stanley  v.  Wharton, 
8  Price,  301.  An  action  lies,  although  the 
value  does  not  exceed  502.    76. 

{h)  Bach  V.  Meats,  5  M.  &  8.  200. 

(i)  Thornton  v.  Adams,  5  M.  &  8.  38. 

(k)  Brooke  v.  Noakes,  8  B.  &  C.  530. 

(0  2  Wm.  Saund.  284, a.;  3  Esp.C.  15 
Fumeauje  v.  Fotherhy,  4  Camp.  130.  As 
to  the  justification  by  the  landlord  in  an 
action  of  trespass,  see  TaaspAss. 

(m)  AcconUng  to  the  stat.  11  Geo.  2, 
clO,  s.  1,2. 

(n)  Bee  these  titles  rsspeethdy. 
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declaration ;  Sdly,  the  defendant's  interrnption  of  that  right ;  and  8dly^ 
the  damage  sustained. 

1st.   The  usual  allegation  in  the  declaration  against  a  wrongdoer,  is  Proof  of  the 
habere  debet,  without  alleging  a  grant  or  prescription  {o) ;  and  although  he  plaintiff's 
should  allege  a  prescription,  yet  as  it  is  hut  inducement,  a  variance  from  ^ 
the  prescription  in  eyidence  would  not  he  material,  provided  the  plaintiff 
pTOTcd  himself  to  be  really  entitled  to  the  right  claimed  {p) ;  hut  the  plaintiff 
must  prove  hu  right  as  ekumed;  as,  if  he  claim  a  right  as  appurtenant  to 
particular  lands,  by  proof  that  it  has  been  used  by  the  occupiers  of  that 
land ;  and  it  would  be  insufficient  to  prove  that  the  right  was  enjoyed  as 
appurtenant  to  other  lands,  or  by  the  tenants  of  the  manor  (q). 

The  title  to  a  right  of  this  nature  is  proved,  either,  let,  by  direct,  or  2dly, 
more  usually  by  presumptive  evidence ;  by  direct  evidence,  as  by  proof  of 
a  grant  of  a  right  of  way,  as  appurtenant  to  a  house  or  land,  or  of  a  right 
to  a  pew,  as  appurtenant  to  a  house,  by  proof  of  a  faculty  (r). 

2dly,  Prescriptive  rights  can  seldom  be  proved  except  by  presumptions  Presnmp- 
resulting  from  constant  usage  and  enjoyment,  where  the  right  is  of  a  private  ^^®  ®^~ 
nature ;  and  from  such  evidence,  and  also  from  reputation  and  traditionary 
declarations,  where  it  is  of  a  public  nature  («). 

An  uninterrupted  enjoyment  of  land  for  twenty  years,  in  the  claimants 
own  right,  u  primA  facie  evidence  of  title  to  the  land  itself  (^);  and  an 
enjoyment  of  a  privilege  or  easement  in  the  lands  of  another,  aff6rds  also  a 
presumption  of  a  legal  title  by  grant  or  prescription  (tf ) ;  this,  however,  is 
merely  presumptive  evidence  of  the  right,  which  is  liable  to  be  rebutted  by 
circumstances  (x) ;  and  on  the  other  hand,  the  presumption  of  legal  title 
may  be  inferred  from  a  shorter  period  of  possession  (y). 

In  an  Action  for  the  disturbance  of  the  plaintiff  in  his  enjoyment  of  a' pew 
in  a  church,  proof  of  poueitian  is  sufficient  against  a  wrong-doer,  without 


(o)  Com.  Dig.  Action  on  the  Case,  B.  1. 

(p)  As  against  a  stranger  for  a  wrongful 
distorbance  of  a  right,  the  mode  by  which 
he  acquired  the  right  is,  it  seems,  no  more 
material  to  be  stated,  tiian  it  would  be  if 
the  plaintiff  in  an  action  of  trover  should 
aver  that  he  was  lawfully  possessed  of 
goodM  bought  at  a  fair.  Seciu  in  trespass 
or  replevin,  where,  if  a  plaintiff  allege  a 
particular  estate,  he  would  be  bound  to 
prove  it  on  issue  taken.  Sir  Francis  Leakt^s 
Case^  Bjer,  366.  Goram  v.  Stoeeting, 
2  Will.  Saund.'20G,  note  (32) ;  2  Cro.  630; 
Com.  Dig.    Action  on  the  Case,  B.  1.; 

1  Will.  Sannd.  346.    Ricketts  y.  Salway, 

2  B.  &  A.  360. 

(q)  Wilson  Y.  Page,  4  E8j».C,  71.  But 
where  the  plaintiff  declared  upon  a  right 
of  common,  in  respect  of  a  messuage  and 
150  acres  of  land,  with  the  appurteniances, 
it  was  held  that  the  declaration  was  divi- 
sible, and  that  proof  of  common  right  in 
respect  of  the  land  was  sufficient  to  en- 
title the  plaintiff  to  a  verdict  pro  tanto. 
BicketU  V.  Saltoay,  2  B.  &  A.  360.  The 
allegation  of  a  right  of  common  for  all  the 
plaintiff's  cattle,  levant  and  couchant,  Sec. 
may  be  supported,  although  the  common 
he  not  sufficient  to  feed  all  the  cattle  for  a 
length  of  time.  Willis  v.  Ward,  2  Chitty, 
297.    So  it  was  held  that  an  allegation 


that  the  plaintiff  was  entitled  to  common  of 
pasture  for  all  cattle,  levant  and  eouehantf 
upon  the  land,  was  supported  by  evidence 
that  the  plaintiff  was  a  part  owner  with 
defendant  and  others  of  a  common  field, 
upon  which,  after  the  com  was  reaped,  and 
the  field  cleared,  the  custom  was  fbr  the 
different  occupiers  to  turn  out  cattle  in 
proportion  to  the  extent  of  their  respective 
lands  within  the  common  field ;  and  although 
such  cattle  were  not  maintained  upon  such 
land  in  winter,  and  although  the  custom 
was  to  turn  out  according  to  the  extent, 
and  not  the  produce,  of  the  land  in  respect 
of  which  the  right  was  claimed;  and  that 
the  right  was  well  laid  to  extend  over  the 
whole  common,  without  excepting  his  own 
land.  Cheetman  v.  Hanffum,  1  B.  ft.  A. 
706. 

(r)  See  Stocks  v.  Booth,  1 T.  R.  428. 

(«)  Vid.  Vol  I.  and  infra,  tit  Paa- 

8CRIPTI0N. 

(t)  See  tit.  EjBCTif  ENT, 
(u)  See  the  cases,  2  Will.  Saond.  175,  a. ; 
and  also  tit  Pbescbiftiok.— Pbbsuxp- 

TION. 

(x)  See  tit  PRBSuxPTioir. — Lbvqtu 
OF  Time. 

(y)  Ibid.;  and  see  Bealey  v.  Shaw, 
6  East,  208. 
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proof  of  repairs  done  by  the  plaintiff  (z) ;  but  as  against  the  ordinary,  who 
by  the  common  law  has  the  disposal  of  all  the  seats  in  the  church,  a  special 
title  or  consideration  must  be  alleged  and  proved ;  as  by  proof  of  the  building 
and  repairing  of  the  seat  (a).  The  defendant  may  adduce  evidence  to  rebut 
the  presumption  of  right  arising  from  such  continued  enjoyment,  by  evi- 
dence tending  to  explain  it,  and  to  show  that  the  enjoyment  was  founded 
not  on  right,  but  on  leave  and  permission  (b) ;  or  to  destroy  the  prescrip- 
tion by  proving  the  origin  of  the  enjoyment,  or  showing  that  it  has  been 
interrupted,  or  that  the  prescription  has  been  extinguished  (c). 

2dly.  The  disturbance  may  be  alleged  generally,  and  the  particular  manner 
of  the  disturbance  be  given  in  evidence  (d), 

8dly.  Proof  of  damage  done,  to  the  smallest  amount,  will  be  sufficient  to 
support  the  action,  although  the  plaintiff  cannot  prove  damages  to  any 
specific  and  determinate  amount ;  for  if  that  were  required  where  the 
plaintiff's  right  has  been  infringed,  the  wrong-doer  might  gain  a  title  by 
length  of  possession  (e) ;  as,  if  a  stranger  turn  cattle  on  the  land  where  the 
plaintiff  has  a  right  of  common  (f) :  for  it  is  a  damage  to  the  plaintiff  that 
he  cannot  enjoy  the  right  of  common  in  so  ample  and  beneficial  a  manner  as, 
but  for  the  defendant's  act,  he  might  have  done  (g).  So,  if  the  defendant 
take  from  the  common  any  manure  dropped  there  by  the  cattle  (A). 


DRUNKENNESS. 

A  DBFBNDANT  may  avoid  even  a  deed  on  non  est  factum  pleaded,  by 
evidence  that  he  was  made  to  sign  it  when  he  was  so  drunk  that  he  did  not 
know  what  he  did  (i),  in  which  case  it  is  entirely  void.  So  i  fortiori  may 
he  avoid  an  alleged  agreement,  not  under  seal,  by  such  evidence  (A).  It  has 
indeed  been  said  that  a  Court  of  Equity  will  not  relieve  in  such  a  ca^e,  unless 
the  inability  were  occasioned  by  the  management  and  contrivance  of  him 
who  gained  the  deed  (/).  But  at  common  law  no  such  distinction  seems  to 
obtain :  the  law  regards  the  contracts  of  one  who  for  the  time  is  bereaved 
of  reason,  though  by  his  own  folly,  as  void,  and  does  not  punish  his  moral 
delinquency  by  subjecting  him  to  obligations  to  which  assent  is  essential, 
when  he  was  incapable  of  assent  (m). 


(2)  Kenrick  v.  Taylor,  1  Wils.  326.  The 
pew  was  there  claimed  by  prescription,  as 
appartenant  to  a  messuage.  Burton  v. 
Batemany  1  Sid.  203.  See  tit.  Pew.— 
Prescription. 

(a)  Ibid. ;  and  3  Lev.  73 ;  2  Lev.  241  ; 
Salk.  551 ;  1  Bols.  150 ;  Godb.  200. 

(h)  See  tit.  Presumption. — Length 
of  Time.  Bradbury  v.  Orinsell,  2  Will. 
Sannd.  175,  d.  Daniel  v.  North,  1 1  East, 
372.    Campbell  v.  WiUon,  2  East,  294. 

(c)  See  tit  Prescription. 

{d)  2  Cro.  606;  Bridg.  4;  Com.  Dig. 
Action  on  Case,  B.  1. 

(e)  See  the  observations  of  Bnller  and 
Grose,  J«,  Hobton  v.  Todd,  4  T.  R.  71. 

(/)  Hobson  V.  Todd,  4  T.  R.  71. 

ig)  Ibid. 

(h)  Pindar  v.  Wadncorth,  2  East,  154. 
In  case  for  a  surcharge  it  is  not  necessary 
for  the  plaintiff  to  show  that  he  put  on 
any  cattle  of  his  own  at  the  time  of  the 
surcharge,  but  only  that   he   cpuld  not 


enjoy  so  beneficially.  Wells  ▼.  Watling, 
2  W.  Bl.  1233. 

(t)  B.  N.  P.  172,  cites  Cole  v.  Robins, 
Hil.  2,  Ann.  per  Holt,  C.  J.,  and  per  Ld. 
EUenborongh  in  Pitt  v.  Smith,  3  Camp.  88. 
Intoxication  is  good  evidence  upon  a  plet 
of  n&n  est  factum  to  a  deed,  of  non  con- 
cessit  to  a  gn:ant,  and  of  non  assumpsit  to 
a  promise.  Per  Lord  Hardwickc,  in  Coty 
V.  Cory,  1  Yes.  10,  drunkenness  is  not  suf- 
ficient to  set  aside  an  agreement  to  settle 
family  disputes,  unless  an  unfair  advantage 
be  taken. 

(k)  Pitt  V.  Smith,  3  Camp.  83.  Fenton 
V.  Holloway,  1  Starkie's  C.  126. 

(Z)  Johnson  v.  Medlicott,  3  P.  W.  130  j 
1  V.  &  B.  30. 

(m)  See  the  observations  of  Bayley,  J*y 
in  Baxter  v.  Barl  of  Portsmouth,  7  D.  * 
R.  614.  It  would  be  singular  that  the  law 
should  merely  inflict  a  fine  of  5«.  on  a  msn 
for  getting  drunk,  but  afterwards  mulct 
him  to  the  amount  of  1,000/.  by  holding 
him  to  performance  of  a  contract  tos^ 
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(t  10  an  established  rule  of  criminal  law,  that  voluntary  drunkenness  is 
no  excuse  for  any  injury  or  offence  to  the  public  or  to  individuals,  either 
criminally  or  civilly ;  but  that  the  circumstance,  where  a  crime  has  been 
committed,  is  regarded  rather  as  an  aggravation  than  an  extenuation  of 
guilt  (n). 

DURESS. 

According  to  Bracton,  to  constitute  a  duress  in  law  it  must  not  be  suspicio 
cujiisUbet  vani  et  metiadosi  hondnis  sed  talis  qucB  poasit  cadere  in  virum  con- 
stanttm  talis  enim  debet  esse  metus  qui  in  se  contineat  vitte  pericuhtm  aut 
corporis  cruciatum  (o).  Lord  Coke  enumerate?  four  instances  in  which  a 
man  may  avoid  his  own  act  by  reason  of  menaces :  1st,  for  fear  of  loss  of 
life;  2dly,  of  member;  3dly,  of  mayhem;  4thly,  of  imprisonment  (/>). 

In  the  case  of  duress  by  imprisonment  proof  should  be  given  that  it  is  an 
unlawful  imprisonment,  for  where  the  imprisonment  is  in  due  course  of  law 
the  maxim  applies,  executio  juris  nan  habet  iryuriam  (q) ;  and  therefore, 
where  a  defendant  after  judgment  against  him  without  any  legal  cause  of 
action,  procured  the  plaintiff  to  be  arrested  on  legal  process,  and  threatened 
that  he  should  lie  and  perish  in  gaol  unless  he  executed  a  release,  upon 
which  the  plaintiff  sealed  one,  and  was  discharged,  it  was  held  that  the 
release  could  not  be  avoided  by  duress  (r).  But  even  in  the  case  of  a  lawful 
imprisonment,  the  use  of  illegal  force,  constraint,  or  the  practising  unne- 
cessary privations  or  hardships,  will  constitute  duress  («).  But  where  one 
caused  another  to  be  arrested  on  a  charge  of  felony,  under  a  warrant  from  a 
justice  of  the  peace,  and  discharged  him  upon  his  sealing  a  bond  for  10/., 
it  was  held  that  the  deed  might  be  avoided,  the  proceedings  being  a  mere 
pretext  to  cover  the  deceit  (t).  Where  the  duress  is  by  threats  they  must 
be  of  such  a  nature  as  are  sufficient  to  overcome  a  man  of  moderate  firm- 


when  he  was  dmnk.  Sir  E.  Coke,  2  Inst. 
747.  a.,  says,  that  one  who  by  his  own , 
vicious  act  for  a  time  deprived  himself  of 
reason  and  memory,  though  a  kind  of  non 
compos,  shall  g^in  no  benefit  or  privilege 
thereby.  And  this  is,  no  doabt,  true,  that 
a  voluntary  dmnkard  can  never  avail  him* 
self  of  his  incapacity  as  an  excuse,  either 
civiljy  or  criminally,  for  not  doing  that 
which  he  otherwise  ought  to  have  done; 
and  it  is  also  true,  that  a  drunkard,  volunr 
tarius  dtemon^  as  he  is  styled  by  Sir  £. 
Coke,  is  liable  both  civilly  and  criminally 
in  respect  of  every  offence  which  he  conn 
mitfl,  whether  it  be  against  an  individual 
or  against  the  public.  But  if  a  party  be 
made  drunk  by  the  stratagem  of  another, 
or  by  fraud,  he  is  not  responsible.  Per 
Park,  J.,  in  It,  v.  Pearson,  2  Lewin's  C. 
146.  See  also  the  observations  of  the  same 
learned  Judge  in  MaanJudVs  Case,  1  Le- 
win*s  C.  76;  and  of  Holroyd,  J.,  in  JSur- 
rougVs  Case,  lb.  75 ;  and  Semii^s  Case, 
lb.  76.  In  Pearson's  Case,  Park,  J.,  is 
also  stated  to  have  said,  that  drunkenness 
nmy  be  taken  into  consideration  to  explain 
the  probability  of  a  party's  intention,  in 
the  case  of  violence  committed  on  sudden 
provocation.    See  Appendix. 

(n)  Supra,  note  (m). 

(p)  Brae.  1.2,  c.6. 


(p)  2  Inst.  483;  2  Roll.  Ab.  124;  Bac. 
Ab.  £v.  Duress.  A  threat  to  beat,  or  bum 
the  house  of  the  party,  or  to  spoil  his  goods, 
it  is  said,  is  no  duress,  because  in  these 
cases,  should  the  threat  be  performed,  a 
man  may  have  satisfaction  by  recovering 
equivalent  damages  (2  Inst.  481 ;  1  Comm. 
131);  but  no  suitable  atoneQient  can  be 
made  for  loss  of  life  or  limb.  Ibid.  Qu, 
and  vide  supra,  tit.  Dnan. 

(q)  Bac.  Ab.  £v.  Duress,  402.  3  Lev. 
239. 

(r)  Cor.  Bridgman,  C.  J.,.  Guildhall 
Lev.  60. 

(s)  The  effect  of  duress  by  imprisonment, 
in  the  avoidance  of  a  deed  or  feoffment,  is 
very  analogous  to  the  case  of  infancy.  The 
act  of  the  prisoner  or  of  the  infant  is  not 
void  but  voidable  only,  by  entry  or  action, 
and  can  be  avoided  by  privies  in  blood 
only ;  but  a  feoffment  in  either  case  made 
by  letter  of  attorney  is  void.  A  bond 
executed  by  an  impressed  man  for  securing 
his  return  in  case  of  non-payment  of  the 
money,  is  illegal  and  void.  Pole  v.  Har- 
robin,  9  East,  416. 

(f>  Allen,  92.  So  ruled  by  Rolle,  upon 
the  trial  of  an  issue  on  the  duress.  See 
Bac.  Ab.  £v.  tit.  Duress,  405.     See  tit. 
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ne8s(ti).  Duress  to  avoid  a  deed  must  be  pleaded  specially  (x).  And  the 
question  of  duress  per  mbuu  in  case  of  treason  (y),  and,  as  it  seems,  in  other 
cases,  is  a  question  of  fact  for  the  jury,  subject,  however,  to  the  rules  of 
law,  where  the  law  defines. 

Upon  an  indictment  for  extorting  money  by  duress,  it  must  be  shown 
that  such  means  were  used  as  common  prudence  and  firmness  cannot  guard 
against  (z). 

EJECTMENT. 

I.  Proof  of  thb  titlb  to  bbtbr. 

II.  Of  thb  Plaintiff's  titlb  in  oenbral. 

III.  Of  thb  titlb  of  an  adxinistratob  or  BXBCirroB. 

ASBIQNBB  OF  BANKRUPT  (a). 

CONUSBB  OF  STATOTB-MBRCHANT,  &C. 

Dbvisbb,  or  TBNANT  BT. 

Elbgit. 

Guardian. 

Hbir  at  Law. 

Husband,  &c. 

Landlord. 

Mortgagbb. 

Rbotor. 

TbNANT  in  common,  joint  TBNANT,  &C. 

IV.  Varianob. 

y.   DbFBNDANT's  P0S8BSSI0N. 
VI.   COMPBTBNOY  OF  WiTNBSSBS. 

VII.  Trbspass  for  mbsnb  profits. 
VIII.   Effbot  of  judqkbnt  in  EYIDBNCB. 


Thb  declaration  in  ejectment  comprises  four  allegations,—- the  title  of  the 


(tt)  Br.  1. 8,  c.  6.  JR.  ▼.  Sauiherionj 
6  Bast,  140;  Ckim.  Dig.  Pleader,  2  W.  10. 

(x)  And  the  special  manner  must  be  set 
forth.  5  Co.  1 19 ;  2  Inst  483.  In  anumptit 
or  debt  on  simple  contract,  duress  is  evi- 
dence  under'the  general  issue.    lb. 

(y)  Forster,  14 ;  3  B.&  P.  73.  The  threat 
in  such  case  must  affect  the  Ufe,  and  not 
merely  the  property. 

(z)  In  R,  ▼.  Southerton,  6  East,  144, 
where  the  question  was,  whether  it  be  an 
offence  at  common  law  to  threaten  another 
that  he  will  procure  a  public  officer  to  pro- 
secute him  unless  he  give  him  money, 
Lawrence,  J.,  observed,  it  has  been  de- 
cided in  many  cases  that  even  where  money 
falls  been  fraudulently  obtained,  yet  it  is  not 
indictable ;  as  in  12.  ▼.  JoneSf  1  Salk.  379, 
where  the  defendant  obtained  money  of 
another  by  pretending  that  he  was  sent  by 
a  third  person  for  it.  One  of  the  Judges 
in  that  case  said,  that  one  man  cannot  be 
indicted  because  another  has  been  a  fool. 
The  case  of  The.Queen  y.  Hanrumf  6  Mod. 
311,  is  to  the  same  purpose.  It  Is  other- 
wise where  money  is  obtained  by  such 
means  as  common  prudence  and  flrmnesi 
cannot  guard  against    The  same  distinc- 


tion was  adopted  by  the  old  law  with  re- 
spect to  such  as  were  deterred  by  threats 
from  making  entries  into  lands  wliich  tbey 
claimed.  The  threats  must  be  such  as  wiU 
deter  tritutn  fbrtem  et  eotut€mt€fn  from 
entering  on  the  land,  in  order  to  render  it 
sufficient  for  hun  to  go  as  near  to  it  «b  he 
possibly  may,  for  the  purpose  of  asserting 
his  claim.  But  there  must  be  a  fear  <^ 
personal  yiolence.  Co.  litt.  268,  b.  And 
it  is  there  said  **  that  it  seemeth  that  fear 
of  imprisonment  is  also  sufficient,  for  such 
a  fear  snfficeth  to  avoid  a  bond  or  a  deed." 
And  that  shows  the  ground  of  the  decision 
in  The  Queen  v.  Woodward  ^  otkere.  That 
was  not  a  case  of  mere  threat,  but  the  man 
was  in  actual  duress  at  the  time,  and  was 
threatened  to  be  taken  to  Newgate;  and  one 
cannot  say  that  that  might  not  be  such  a 
threat  as  a  man  of  ordinary  firmness  could 
not  resist  But  here,  when  the  defendant 
threatened  to  prosecute  the  party  for  the 
penalties,  a  man  of  ordinary  firmness  might 
well  have  said  to  him,  that  he  was  not 
guilty  of  the  offence  charged,  and  therefore 
he  might  prosecute  him  at  his  peril  IF  he 
pleased. 

(a)  These  proofs  have  already  beeu  con- 
sidered; lee  tit  Baxkruft. 
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lessor  of  the  plaintiff;  a  lease  by  him  to  the  plaintiff ;  an  entry  by  the  latter; 
and  an  ouster  by  the  defendant.  By  the  consent^rule  the  proof  is  usually 
confined  to  the  title  of  the  lessor. 

The  lease^  entry,  and  ouster  being  admitted,  no  proof  of  the  plaintiff's  'Htle  to 
entry  under  the  supposed  lease  is  requisite,  although  proof  of  an  actual  ®'^^^- 
entry  by  the  lessor  is  sometimes  rendered  necessary,  as  constituting  his  title 
to  possession.  So,  except  in  some  particular  instances,  the  ouster  by  the 
defendant  is  also  admitted  (6).  The  plaintiff's  proof  usually  consists,  there- 
fore, in  proving  the  lesaor^s  title  to  enter  and  possess  (for  the  nature  of  the 
action  is  merely  possessory)  the  identical  lands  in  dispute  (c).| 

Proof  of  a  legal  title  to  the  lands  is  not  always  sufficient,  for  notwith- 
atanding  a  legal  title  the  party  may  not  have  a  right  to  enter  and  possess. 
Snt  in  general,  except  where  the  right  of  entry  is  taken  away  by  the  statute 
of  limitations  (<Q,  or  of  fines  (e),  and  in  some  instances,  where  the  right  of 
entry  is  devested  at  common  law  (/*),  it  is  sufficient  to  prove,  simply,  the 
legal  title  to  the  lands. 

The  statute  3&4  Will.  4,  c.  27,  s.  2,  enacts,  that  no  person  shall  make  Proof  of, 
an  entry  (^),  or  distress,  or  bring  an  action  to  recover  any  land  or  rent  ^^^ 
but  within  20  years  next  after  the  time  at  which  the  right  to  make  such 
entry  shall  have  first  accrued  to  some  person  through  whom  he  claims, 
or  if  such  right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  20  years  next  after  the  time  at  which  such  title  shall 
liave  first  accrued  (A)  according  to  the  statute.  Where,  therefore,  the  title 
lias  actually  accrued  within  twenty  years  next  before  the  commencement  of 
the  action,  it  is  usually  sufficient  to  prove  the  le^al  title.  Where  the  title 
lias  accrued  at  a  greater  distance  of  time  than  twenty  years,  the  plaintiff 
xnust  prove  that  he  laboured  under  one  of  the  disabilities  (t)  wi^in  the 
statute. 

Under  the  stat.  21  J.  1,  c.  16,  the  plaintiff  might  show  that  he  had  vir^ 
tualbf  been  in  possession,  although  another  had  been  in  the  actual  possefr- 
sion ;  as  by  proof  that  the  party  in  actual  possession  was  his  tenant  under 
a  lease,  altliough  no  rent  had  been  paid  (A),  and  even  although  a  forfeiture 
had  been  committed  by  the  tenant  (/),  by  non-payment  of  rent,  for  he  was 
not  bound  to  enter  till  the  determination  of  the  lease. 


twenty 
years. 


(hi  Infra,  429. 

(g)  A8  to  the  latter  point,  see  Possession 
by  the  Defendant,  ir\fra,  431 .  The  plain- 
tiff is  not  bound  to  produce  the  consent- 
rule  as  part  of  his  case.    Doe  y.  Haby, 

2  B.  Jc  Ad.  048.  Contra  Doe  v.  Lamble, 
H.  k  M.  237.  It  may  be  necessary  to 
produce  it  where  the  plaintiff  applies  his 
evidence  to  premises  which  the  defendant 
asserts  he  does  not  defend,  for  it  may  then 
be  necessary  to  show  what  he  does  defend 
for.     Per  Ld.  Tenterden,  2  B.  &  Ad.  049. 

(d)  2]  Jac.  1,  c.  16,  and  now  by  the  st. 

3  &  4  W.  4,  c.  27. 

(e)  4  Hen.  7,  c.  24 ;  and  infra,  tit  Finb. 
(/)  Ir^ra,  403. 

Qy  It  seems  that  this  statute  like  the 
Stat.  21  J.  1,  c.  16,  takes  away  the  right  of 
entry  after  20  years  have  accmed  subse- 
quently to  possession  under  a  legal  title, 
or  such  receipt  of  rent,  or  acknowledg- 
ment, as  is  proyided  for  by  the  statute. 
Where  a  Jointress  for  life  married  again  and 


Joined  her  second  husband  In  leyying  a  fine, 
and  he  survived  her,  and  held  the  land  for 
20  years,  it  was  held  that  the  reversioner 
was  bound  although  the  fine  was  void. 
Doe  V.  Gregory,  2  Ad.  k,  £11.  14. 

(h)  This  statute  has  superseded  the 
former  limitation  of  20  years  prescribed 
by  the  stat.  21  J.  1,  and  made  numerous 
provisions  for  defining  in  particular  cases 
the  time  when  the  r%ht  shall  be  deemed 
to  have  accm^.  As  this  statute  extends 
to  distresses  and  other  actions  besides  eject- 
ment, its  provisions  are  considered  under 
the  title  Limitations  and  Appbndix. 

(i)  See  the  stat.  8  &  4  W.  4,  c.  27,  ss.  15 
to  18  inclusive. 

{k)  Rum.  467. 

(0  7  East,  290 ;  where  the  devisee  en- 
tered within  20  years  after  the  expiration 
of  the  lease,  but  not  until  after  20  years 
ttom  the  death  of  the  testatrix.  See  also 
Jayne  v.  Price,  5  Tannt.  326 ;  1  Marsh,  68. 
It  lies  on  the  lessor  of  the  plaintiff  to 
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twenty 
yean. 


Proof  of  The  mere  receipt  of  rent  by  a  stranger,  without  colour  of  title,  was  not 

i— ^*  7^^^^***  evidence  of  adverse  possession  against  one  who  had  the  legal  title,  for  it 
was  no  disseisin  but  at  the  option  of  the  latter,  even  although  the  stranger 
made  a  lease  to  the  tenant  by  indenture,  reserving  rent,  unless  he  made  an 
actual  entry  (m). 

Where  the  lord  of  a  manor  brought  ejectment  against  a  cottager,  twenty 
years  possession  was  a  good  title  where  the  cottage  had  been  built  in  defi- 
ance of,  or  without  the  consent  of  the  lord,  but  this  was  liable  to  be  rebutted 
by  proof  that  it  was  built  by  the  permission  of  the  lord,  or  by  any  subsequent 
acknowledgment  of  his  title ;  and  in  huch  cases  it  has  been  said,  that  it  was 
rather  to  be  presumed,  in  the  absence  of  any  evidence  to  the  contrary,  that 
the  lord  of  the  manor  had  assented  (n).  The  question,  whether  the  possession 
was  adverse  or  permissive  in  such  cases,  was  for  the  consideration  of  the  jury. 
The  2d  and  3d  clauses  of  the  stat.  3  &  4  Will.  4,  c.  27,  have  superseded 
the  doctrine  of  non-adverse  possession,  except  in  cases  within  the  15th 
clause;  the  question  being,  whether  twenty  years  have  elapsed  since  the 
right  accrued,  without  regard  to  the  nature  of  the  possession  (o). 

The  plaintiff  might  also  show  that  he  was  joint  tenant,  or  tenant  in 
common  with  the  party  in  actual  possession ;  for  the  possession  of  one  joint 
tenant  or  tenant  in  common  is  the  possession  of  the  other,  unless  there  has 
been  an  actual  ouster  (p). 

On  proof  that  the  siftter  of  the  plaintiff  occupied  the  estate  for  twenty 
years,  and  that  the  defendant  entered  as  heir  to  her,  her  possession  would 
before  the  late  statute  have  been  construed  to  be  by  curtesy  and  by  license, 


show  poespssion,  &e.  imder  a  legal  title 
within  the  last  20  years.  See  B.  N.  P.  102. 
Where  a  pauper  had,  90  years  ago,  io- 
closed  a  piece  of  waste  in  an  adjoining 
parish,  and  cultivated  it  antil  1827,  when 
he  sold  and  conveyed  it  to  a  purchaser ;  he 
had  shortly  before  erected  a  hut  thereon, 
and  resided  in  it  a  year  and  a  half;  tlie 
parishioners  and  commoners  had,  upon 
several  perambulations,  prostrated  part  of 
the  fence,  and  rode  through  the  inclosure, 
but  the  pauper  was  never  present,  and  he 
had  never  paid  any  acknowledgment  to  the 
lord  or  other  person  during  his  occupation ; 
held  that  it  was  to  be  deemed  an  adverse 
possession  for  20  years,  and  that  a  settle- 
ment by  estate  was  gained  in  the  parish. 
JR.  V.  Wobum,  10  B.  k  C.  846. 

(m)  B.  N.  P.  104 ;  1  Roll.  Ab.  659.  And 
see  Smith  v.  Parkhttrtty  Andr.  315.  But 
it  is  said  (B.  N.  P.  104),  that  if  the  tenant 
declare  that  he  is  in  possession  for  the 
stranger,  it  may  be  evidence  to  go  to  a  jury, 
especially  if  he  has  any  colour  of  title. 
Darner  v.  Fortescue,  B.  N.  P.  104. 

(n)  B.  N.  P.  104.  Ir{fra,  tit.  Manor. 
Where  the  defendant  had  inclosed  a  small 
piece  of  waste  a^joimng  to  the  highway, 
and  occupied  it  for  30  years,  -but  after- 
wards the  owner  of  the  adjoining  land 
demanded  sixpence  for  rent,  which  the 
defendant  paid  on  three  several  occasions ; 
the  evidence  was  held  to  be  conclusive  to. 
show  that  the  original  occupation  was 
permissive.     JDoe  v.  Wilkintonf  3  B.  & 


C.  413 ;  and  see  Doe  v.  Clarhey  8  B.  &  C. 
717. 

(o)  Nepean  v.  Doe  d.  Knight,  on  error, 
2  M.  &  W.  894.  A,  mortgages  in  fee  to  B. 
subject  to  cesser  upon  payment  on  a  day 
named  (more  than  20  years  before  the  staL); 
within  20  years  A,  admitted  that  the 
money  was  unpaid.  B*b  heir  brought 
'  ejectment  (within  5  years  after  the  passiug 
of  the  Act).  The  jury  found  that  the 
money  was  unpaid ;  and  it  was  held  that 
the  possession  not  being  adverse  at  the 
passing  of  the  Act,  the  action  was  not 
barred  under  sect  2,  although  the  lessor 
was  not  shown  to  have  been  in  possession 
or  received  rents  or  interest.  Doe  v. 
Willianity  5  Ad.  k.  Ell.  201 ;  and  see  Doe 
V.  Thompson,  ib.  532.  A  feme  sole  seised 
in  fee  having  married,  she  and  her  husband 
quitted  possession,  and  both  died  at  times 
neither  of  which  was  shown  to  be  within 
40  years  after  ceasing  to  occupy.  Tiie 
wife's  heir  bronglit  ejectment  within  20 
years  after  the  husband's  death  and  within 
five  years  after  the  passing  of  the  statute. 
It  was  held  that  the  heir  was  barred  under 
the  17th  section,  although  it  did  not  appear 
how  the  defendant  had  come  into  possession, 
or  that  any  fine  had  been  levied  by  the 
wife.    Doe  v.  Branuion,  3  Ad.  k,  £11.  63. 

(p)  Salk.  421 ;  Peake's  L.  £.  333.  As 
to  what  shall  amount  to  an  actual  ouster, 
see  Ld.  Baym.  312.  829;  5  Burr.  2604. 
But  now  see  the  late  stat.  3^4  Will.  4, 
o,  27,  s.  12.    Infra,  tit.  Lxxitatioks. 
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to  presenre  the  possession  of  the  brother;  but  the  presumption  would  hare   Possession 
ceased  if  it  had  appeared  that  the  brother  had  been  in  the  actual  posses-  ^^^^^°  '^^ 

ve&rs 

sion^  and  that  he  had  been  ousted  by  the  sister  (q). 

But  now  by  the  stat.  8  &  4  Will.  4^  c.  d7,  s.  IB,  it  is  enacted,  that  where 
a  younger  brother,  or  other  relation  of  the  person  entitled  as  heir  to  the 
possession,  or  receipt  of  the  profits  of  any  land^  or  to  the  receipt  of  any  rent, 
shall  enter  into  the  possession  or  receipt  thereof,  such  possession  or  receipt 
shall  not  be  deemed  to  be  the  possession  or  receipt  of,  or  by  the  person 
entitled  as  heir. 

The  mere  perception  of  profits  by  a  joint  tenant  or  tenant  in  common 
would  not  constitnte  an  ouster,  but  when  long  ocmtinued  was  evidence  of  an 
actual  ouster  (r).  Neither  will  a  refusal  to  pay  rmt,  coupled  with  a  denial 
of  the  title,  amount  to  an  actual  ouster  («). 

It  has  been  held  that  declarations  made  by  a  person  in  the  actual  pos- 
session of  premises,  that  she  was  entitled  to  them  for  life,  and  that  after  her 
death  they  would  go  to  the  heir  of  her  deceased  husband,  were,  alter  her  death, 
admissible  in  eyidence  to  rebut  the  inference  of  an  adverse  possession  {t). 

In  order  to  i»0Te  possession,  in  an  ejectment  for  mines,  it  is  not  sufficient 
to  show  that  the  lessor  of  the  plaintiff  was  the  lord  of  tlie  manor ;  an  actual 
possession  must  be  proved  (u).  Nor  will  a  verdict  for  the  plaintiff  in  trover 
for  lead  dug  out  of  a  mine  prove  possefisi<m  of  the  mine,  for  tiie  action  may 
have  been  brought  by  the  heir-at-law,  who  had  property  in  the  mine,  but 
had  no  possession  (x)» 

Where  the  husband  was  tenant  by  the  curtesy  of  a  copyhold  estate  which 
descended  to  the  wife,  who  had  never  been  admitted,  and  was  also  admitted 
after  the  death  of  the  wife  to  hold,  pursuant  to  a  settlement  of  the  estate  of 
the  wife,  by  which  it  was  limited  to  the  surrivor  in  fee,  it  was  held  that  his 
possession  was  not  adverse  to  the  heirnit-law  of  the  wife  (y),  and  that  the 
heir  might  maintain  ejectment  within  twenty  years  of  the  husband's  death. 
Where  il.,  a  copyholder  for  life,  with  remainder  to  B.,  surrendered  his 
own  estate  for  life,  and  thereby  let  in  B,  and  took  a  new  copy  for  the  suc- 
cessive lives  of  himself,  B,  and  C, ;  and  on  A.*b  death  after  twenty  years 
had  run  i^ainst  B,,  B,  got  into  possession,  it  was  held  that  he  might  defend 
upon  his  legal  title  coupled  with  possession,  against  C,  who  had  no  title, 
whatever  the  effect  of  ^.'s  possession  was  («). 

2dly.  Where  the  ejectment  is  brought  within  the  twenty  years,  the  con-  Actual 
fession  by  the  defendant,  of  a  lease,  entry,  and  ouster,  includes  all  the  entry, 
essential  formalities,  and  it  is  unnecessary  to  prove  an  actual  entry  (a). 
Before  the  late  statute,  where  the  ejectment  was  brought  by  one  under  no 
disability,  after  the  expiration  of  twenty  years  he  might  have  availed  him- 
self of  an  actual  entry  within  the  twenty  years  {b%  by  himself,  or  by  some 
person  by  his  command^  or  with  his  assent  (c),  on  part  of  the  lands,  in  the 
name  of  the  whole  {d). 


{q)  Page  v.  S^fby^  per  Weston,  J.  Sux- 
sex,  1660,  B.  N.  P.  108.  In  that  case  it 
would  amonnt  to  a  disseisin.     Vide  infra, 

(r)  Boe  ▼.  Prosser,  Gowp.  217 ;  2  Bl.  600. 

{9)  Dae  ▼.  ProsMTj  Gowp.  217.  But 
now  see  the  kte  stat  s.  12. 

(0  Doe  d.  Humonv,  PeUit,  3  B.  &  A. 
Vide  Yoh  I.  and  Ind.tit.  Hbabsay. 

(if)  Lord  Ctdlen  ▼.  Rich,  14  Geo.  2 ; 
Bonn.  292 ;  B.  N.  P.  102;  Rich  v.  Johiuont 
Str.  1142. 

VOL.  II. 


(x)nnd.;  RQnn.292. 

(y)  Doe  T.  Srightwen,  10  East,  583. 

(2)  Ihe  T.  Readet  8  East,  353. 

(a)  1  Dong.  484.     And  now  see  the 
provisions  of  tiie  late  stat.  as  to  Entries. 

(6)  1  Will.  Sannd.  319,  c. ;  7  T.  R.  433 ; 
0  East,  17. 

(c)  9  Rep.  106;  Pophani,  108. 

(d)  1  Will.  Sannd.  319,  c;  6  Mod.  44.  If 
the  entry  be  made  for  the  purpose  of  a^oid- 
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A  ratification  by  the  claimant,  of  the  entry  of  another  on  his  behalf  before 
the  time  of  the  demise,  was  sufficient  (e).  It  seems  that  the  subsequent 
bringing  of  the  action  was  sufficient  eyidence  of  assent  (/),  for  onam 
ratihabitio  retro  trahiiur  ^  numdato  priori  iBqukparatur.  The  lessor  of  the 
plaintiff  was  also  bound  to  prove,  under  the  stat.  4  Anne,  c.  16,  that  he 
commenced  his  action  within  one  year  next  after  such  entry  (^). 

It  is  now  expressly  provided  by  the  stat.  8  &  4  W.  4,  c.  27. 10,  that  no 
person  shall  be  deemed  to  have  been  in  possession  of  any  land  within  the 
meaning  of  the  Act,  merely  by  reason  of  having  made  an  entry  thereon. 

Where  the  declaration  in  ejectment  was  delivered  within  the  twenty 
years,  and  the  plaintiff  was  nonsuited,  and  afterwards  brought  another 
action  after  the  expiration  of  the  twenty  years,  it  was  held  that  the  con- 
fession of  the  lease  in  the  former  action  was  not  evidence  of  an  entry  to  bar 
the  statute  (A). 

So,  in  some  instances,  where  a  fine  has  been  levied  with  proclamations  (i), 
unless  the  plaintiff  can  show  that  he  is  within  one  of  the  exceptions  in  the 
statute  (A),  he  must  prove  an  actual  entry  by  himself,  or  an  authorized 
agent,  for  the  purpose  of  avoiding  the  fine  (/).  The  claim  must  be  made  on 
the  land.  Where  the  proof  was,  that  the  claim  was  made  at  the  gate  of  the 
house,  it  was  held  to  be  insufficient,  but  where  it  was  shown  that  there  was 
a  court  before  the  house  which  belonged  to  it,  and  that  though  the  claim 
was  made  at  the  gate  it  was  upon  the  land,  it  was  held  to  be  sufficient  (m). 

An  actual  entry  need  not  be  proved  where  the  fine  has  been  levied  at 
common  law  without  proclamations  (n) ;  nor  where  it  has  been  levied  by  a 
bare  tenant  for  years  {p) ;  nor  where  the  son  of  a  tenant  by  sufferance  holds 


ing  a  fine,  a  daclaration  should  be  made  to 
that  effect  on  entry, 
(e)  See  Podger't  Case,  9  Co.  106. 

(/)  Str.  1128;  B.N.P.  108;  <»|/r«, 
aote(f). 

(a)  As  to  the  mode  of  proof,  see  Tims. 
Before  the  stat.  4  Ann.  c.  16,  the  stat.  of  21 
Jac.  1,  c.  16,  was  avoidable  by  continued 
entries  made  successively  within  the  space 
of  twenty  years  from  each  other.  Ca  litt 
15;  dBLComm.175;  8alk.285.  Fordy. 
Gray, 6  Mod.  U, 

(h)  Bmm.  68. 

(i)  For  the  cases  in  which  an  actual  entry 
is  necessary  to  avoid  a  fine  levied  with  pro- 
clamations, see  B.  N.  P.  09;  Rnnn.  45; 
2  Doug.  484;  2  Str.  1066;  8  Burr.  1895; 
9  Bep.  106;  Poph.  108;  2  Str.  1128; 
1  WUL  Saund.  819 ;  4  Hen.  7,  c  24.  It 
seems  that  an  actual  entry  is  never  neces- 
sary, except  for  the  purpose  of  avoiding  a 
fine.  Doe  d.  Davenport  v.  Duntannon, 
Lofft,  860.  Ooodright  d.  Hone  v.  Cator, 
Doug.  477.  Where  a  younger  son,  living 
with  his  father  previous  to  his  death,  con- 
tinued in  possession,  and  afterwards  levied 
a  fine  with  proclamations ;  held,  that  the 
heir  might  nudntain  ^ectment  without 
actual  entry,  the  original  possession  being 
permissive,  and  the  continuance  after  the 
death  of  the  father  not  founded  on  a  new 
wrongful  entry  when  the  freehold  was 
vacant,  so  as  to  constitute  a  disseisin  or 
sufficient  interest  to  give  operation  to  the 


fine.    Doe  v.  JDarif,  12  Pri.  756.    And 
see  Doe  v.  Perkins,  8  M.  &  S.  271.    Fines 
and  recoveries  are  now  abolished  by  the 
stat.  8  &  4  Will.  4,  c.  74. 
(A)  4  Hen.  7,  e.  24. 

({)  Vide  supra,  note  (t). 

(m)  Skinn.  412 ;  B.  N.  P.  103. 

(n)  2  Wils.  45. 

(o)  Rowe  V.  Power,  2  N.  R.  1.  Podger^s 
Case,  9  Co.  106.    It  is  a  general  mle, 
tiiat  no  fine  or  warranty  shaH  bar  any 
estate  in  possession,  reversion  or  xemaio- 
der,  which  is  not  divided  or  put  to  a  right 
before  or  at  the  tfane  of  the  fine,  or  by 
the  operation  of  the  fine  itself;  fi>r  a  party 
not  put  out  of  possession  has  idl  that  claim 
or  possession  could  give.    Entry  is  not  ne- 
cessary, though  one  tenant  in  common  of 
a  levefsion  levy  a  fine  of  the  whole.    Boe 
d.  Tmseott  v.  SUiot,  1  B.  ^  A.  86.    And 
though  I  a  tenant  in  common  levy  a  fine  of 
the  whole  estate  in  possession,  and  take 
the  rents  and  profits  for  nearly  Ave  years, 
yet  it  is  no  evidence  on  which  the  Jury 
ought  to  be  directed  to  find  an  actual  ouster. 
Peaceable  d.  HomhUnoer  v.  Read,  1  Bast, 
568.  So  if  ijectment  be  brought  after  a  floe 
levied  by  the  defendant,  but  before  all  the 
proclamations  have  becm  made  under  the 
stat  4  H.  7,  e.  24.    Doe  d.  DuekeH  v. 
Watts,  9  East,  17,    So  where  the  lessee  of 
tenant  for  life  continued  in  possession  after 
the  death  of  the  tenant  for  life,  without 
paying  rent,  and  after  his  death  his  9oa 
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oyer  (p) ;  nor  where  the  defendants  had  no  possession  of  the  estate  when 
the  fine  was  levied  (q).  And  the  receipt  of  rents  preyioiu  to  the  time  of 
levying  a  fine,  is  not  evidence  of  possession  without  proof  of  title  (r). 

An  entry  by  a  stranger  without  authority  is  sufficient  to  take  advantage 
of  a  condition,  provided  it  be  assented  to  before  the  day  of  the  demise  (s), 

ddly.  If  there  has  been  no  possession  or  actual  entry  within  twenty  years  Proof  of 
next  after  the  time  when  the  title  accrued,  the  lessor  of  the  plaintiff  must  ^^l^Abihiy' 
phow  in  excuse  of  the  want  of  entry,  that  he  laboured  under  one  of  the  disa- 
bilities specified  in  the  stat.  21  Jac.  1,  c.l6,  t.e.  infancy,  coverture,  insanity, 
imprisonment,  the  being  beyond  seasC^).  And  also,  that  he  entered  or 
made  distress  within  ten  years  next  after  the  time  when  the  party  shall 
have  ceased  to  be  under  such  disability  (w).  But  it  is  a  rule,  that  when 
the  statute  has  once  begun  to  run  no  subsequent  disability  will  affect  its 
progress  (x). 

A  right  of  possession  and  a  right  of  entry  are  convertible  terms  (y).  Proof  that 
Hence,  if  the  right  of  entry  be  taken  away  the  plaintiff  cannot  recover  in  ^*  ^^  *' 
ejectpent.  If  A.  disseise  B.  by  wrongfully  ousting  him  from  his  possession 
of  land,  jB.  may  regain  the  possession  by  mere  entry,  and  therefore  may 
maintain  ejectment.  But  where  the  disseisor  died  seised,  the  common  law 
presumed  a  rightful  seisin  in  favour  of  the  heir,  and  the  disseisee's  right  of 
entry  was  taken  away  or  tolled.  The  common  law  annexed  exceptions  to 
this  rule,  where  the  claimant  laboured  under  a  legal  disability  during  the 
life  of  the  ancestor,  as  of  infancy,  coverture,  insanity,  imprisonment,  or 
being  beyond  the  realm.  And  by  the  stat.  82  Hen.  8,  c.  88,  if  the  disseisor 
die  within  five  years  after  the  disseisin  done,  such  disseisin  shall  not  take 
away  the  right  of  the  disseisee,  although  he  has  made  no  claim  («). 

What  is  sufficient  evidence  of  a  disseisin  is  a  question  subject  to  some  Evidence  of 
donbt.  It  seems  originally  to  have  meant  an  actual  ouster  or  dispossession  a  diMeiMn. 
of  the  owner  (in  which  all  the  definitions  concur)  by  force,  or  in  spite  of  the 
owner  (a),  for  every  dispossession  was  not  a  disseisin  (b).  The  ambigiuty 
seems  to  have  arisen  from  an  extension  of  the  term  disseisin,  for  the  sake 
of  the  easy  remedy  by  assize^  and  its  meaning  was  restricted  or  extended 
alternately  for  the  benefit  of  the  owner.  To  entitle  him  to  the  remedy  by 
assize  against  a  mere  wrongful  possessor,  almost  every  obstruction  of  the 
owner's  right  was  construed  into  a  disseisin.  And  again,  in  favour  of  the 
true  owner,  where  he  had  been  actually  dispossessed,  and  to  protect  him 
against  a  claim  founded  on  a  wrong,  the  meaning  of  the  term  was  restricted 


levied  a  fine  with  proclamations,  it  was 
held  that  the  son  of  the  remainder-man 
mi^ht  maintain  ejectment  without  actual 
entry.  Doe  d.  Burrell  y.  Perkiru,  8  M. 
k  S.  271 ;  and  see  Doe  d.  Baois  v.  Bavit, 
1  C.  &  P.  130.  In  order  to  const! tate  a 
disseisin  the  original  entry  mnst  have  beena 
wrongful.  See  Boe  r,  Perkiru,  3  M.  &  S. 
271. 

(p)  Boe  V.  Perkins,  3  M.  &  S.  279. 

(g)  Andr.  326. 

(r)  Smith  v.  Parkhurit,  Andr.  326. 

(s)  Mtchettv,  Adams,  Str.  1 128.  Curtis 
V.  Wolverton,  Cro.  J.  56.  As  to  whether 
an  actaal  entry  in  snch  case  be  necessary, 
vide  lb,  A  verbal  assent  is  safBcient ;  lb. 
And  see  Catkins  on  Desci^nt,  s.  73. 


(t)  The  same  exceptions  are  contained 
in  the  Statute  of  Fines,  4  Hen.  7,  c.  24. 

(u)  3  &  4  Will.  4,  c.  27,  s.  16.  By  s.  17, 
no  action  shall  be  brought  after  tiie  ex- 
piration of  40  years  from  tlie  time  at  which 
the  right  first  accrued. 

(x)  Boe  d.  Buroure  v.  Jones,  4  T.  R 
300. 

(y)  I  Burr.  89.  A  right  of  entry  can^- 
not  be  reserved  to  a  stranger  to  the  estate. 
Boe  V.  Latorenee,  4  Taunt.  23. 

(z)  The  feofiee  of  tlie  disseisor  formerly 
acquired  the  right  of  possession  by  one 
year's  non-claim ;  but  the  disseisee's  riglit 
was  cai)able  of  being  kept  alive  by  con- 
tinued claims.    Co.  Litt.  256,  a. 

(a)  See  Litt  sec.  279 ;  Co.  Litt.  153.  b. 

(b)  Co.  Litt  153,  b. 
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Disseisin*,      to  an  ouster  in  ^nte  of  the  owner,  or  not  congeable  {e).    This  seems  to  hftve 
been  the  foundation  of  the  doctrine  of  disseisin  at  election  (d). 

To  the  action  of  ejectment  a  mere  dispossession  is  usually  immaterial,  since 
the  title  of  the  lessor  is  the  only  question,  an  ouster  being  admitted ;  and 
therefore,  where  the  defendant  contends  that  the  entry  has  been  barred  by 
an  actual  disseisin,  and  descent  cast,  feoffinent,  &c.,  it  seems  to  be  necessary 
that  he  should  prove  a  disseisin  in  the  ancient  and  strict  sense  of  a  penmial 
treepa$s(e)f  an  actual  expulsion  (/)  and  putting  out  of  the  owner,  and 
usurpation  of  the  freehold  tenure,  and  not  merely  such  a  disseisin  as  the 
owner  might  have  considered  to  be  such  at  his  election,  for  the  sake  of  the 
remedy  by  assize. 

A  lease  for  years  made  by  a  tenant  at  will  (^) ;  an  entry  into  lands  by  one 
who  pays  rent,  and  claims  to  hold  as  tenant  at  will  (h) ;  the  receipt  by  the 
tenant  in  tail  of  the  rents  of  lands  leased  by  his  father  to  his  younger 
brother  for  lives  under  a  power  (t),  do  not  operate  as  disseisins,  except  at 
the  election  of  the  owner  for  the  sake  of  his  remedy ;  and  if  he  has  made  no 
such  election,  do  not  take  away  any  right  of  entry.  , 

The  doctrine  that  a  descent  cast  tolled  the  entry,  did  not  apply  to  the  case 
of  a  devisee,  nor  to  any  case  where  the  party  had  no  other  remedy  than  by 
entry,  for  if  so  he  would  be  left  without  remedy  (A) ;  nor  to  customary  or 
copyhold  estates,  where  the  freehold  was  in  the  lord(Q;  and  therefore  the 
devisee  o£a  copyhold  was  not  barred  by  a  descent  cast  on  the  defendant  by 
his  father,  who  had  been  admitted  as  heir-at-law  of  the  testatrix  (m). 

A  vendee  of  land  let  into  possession  on  an  agreement  to  purchase  has  no 
adverse  possession  (n)  against  the  vendor,  unless  he  refese  to  give  up  pos- 
session or  pay  interest  (o).    Possession  claimed  under  a  lease  for  lives  which 
has  expired,  and  a  new  one  having  been  granted,  is  not  adverse  (p). 
Title  in  II.  It  is  an  inflexible  rule,  that  the  lessor  of  the  plaintiff  must  entitle 

general.  himself  to  recover  by  the  strength  of  his  own  legal  title,  and  that  he  can 
derive  no  support,  either  from  any  equitable  title  or  from  weakness  of  hii 
adversary.  Thus  it  has  been  held,  that  an  unsatisfied  term  for  securing  an 
annuity  might  be  set  up  against  the  heir4it-law,  although  he  merely  claimed 
the  premises  as  subject  to  the  charge  (q). 


(c)  Utt.  sec.  270. 

(d)  See  Blunden  v.  Baugh,  Cro.  Car. 
903 ;  Pal.  901 ;  Cro.  Jao.  650.  Kyntutan 
T.  Parry,  Salop  Ass.  S6  March  1742 ;  and 
Ld.  Mansfield's  observations  in  Atkjftu  v. 
Horde,  1  Burr.  89. 

(e)Co.  Litt.l53,b. 

(/)  Per  Ld.  Holt,  Salk.  246;  and  per 
Ld.  Bllenboroagh,  7  East,  312.  And  see 
Waiiam  V.  Thonuu,  12  East,  141. 

{g)  PouOy  V.  Blaehman,  Palm.  201. 
And  therefore  a  subsequent  devise  by  the 
original  lessor  was  held  to  be  good,  because 
he  had  not  elected  to  admit  himself  to  be 
disseised. 

{k)  Cited  Cro.  Car.  308.  And  therefore 
the  entry  of  the  heir  of  the  person  so  en- 
tering does  not  bar  the  entiy  of  the  heir 
of  the  owner. 

(t)  Kynastm  v.  Parry,  Salop  Ass. 
Mareh  1742.  And  therefore  a  recovery 
suffered  by  the  tenant  in  tail  did  not  ope- 
rate as  a  bar. 

(A)  Co.Litt,240,  b.andD0ev.D/iiitKr«, 


7  East,  321 .  But  qu.  whether  the  deviice 
has  not  a  remedy  by  writ  ex  graei  quereh, 
And  see  the  note  by  Hargrave  Sc  Butler. 
And  see  Roe  v.  Read,  B  T.  R.  118.  Doe 
v.  Wroot,  5  East,  138.  The  assignee  of  s 
copyhold  by  a  common^aw  eonveyanoe 
cannot  bring  ejectment  even  against  the 
widow  of  the  assignor.  JDoe  v.  Webberj 
3  Buig.  N.  C.  922. 

(0  Doe  V.  Dameere,  7  East,  290. 

(m)  Vnd, ;  and  now  see  the  stat.  3  &  4 
W.4,c.27;  wf/Wi,  tit  LiMiT^TiOKS. 

(n)  Doe  V.  Edffar^  2  Bing.  X.  C.  498. 

(o)Ib'uL 

(  p)  R.  V.  Axbridge,  2  Ad.  &  EU.  520. 

{q)  Doe  V.  StapU,  2  T.  R.  684.  But 
notwithstanding  the  general  rule  that  the 
legal  title  must  pcevail  in  ejectment,  yet  s 
party  may  be  estopped  from  eootMtiiig 
the  title  of  the  advenary.  A  man  osniiot 
recover  contrary  to  his  own  covenant  for 
quiet  eqjoyment.  GoodtUU  d.  Edwards 
V.  3ail^,Cowp.507.  Right  d.  Green  f. 
Procter,  4  Burr.  2206.    A  teuuit  caanot 


II.    PROOF  OF  TITLB    TO   BNTBB. 


405 


The  title  most  be  prored  to  exist  at  the  time  of  the  demise ;  and  if  it  be 
proved  to  have  existed,  then  it  will  be  sufficient,  although  the  right  be 
devested  before  the  trial  (r). 

£vidence  of  title  consists  either,  1st,  in  showing  possession  and  acts  of 
ownership  from  which  a  legal  title  may  be  presumed  ;  or,  2dly,  in  proving 
a  particular  title,  as  heir-at-law,  devisee,  executor,  kc. 

In  the  first  place,  long  uninterrupted  possession  of  an  estate  by  a  man  Presamp- 
and  his  ancestors  is  the  strongest  presumptive  evidence  of  an  estate  in  fee,  ^^^  ^^ 
Where  lands  have  descended  for  many  generations  from  father  to  son,  such  1^"®*"  ^^ 
possession  may  be  the  only  evidence,  and  it  is  the  best  presumptive  evi- 
dence of  title. 

In  the  next  place,  in  analogy  to  the  stat.  21  Jao.  1,  c  16,  a  clear  undis- 
turbed possession  of  twenty  years  is  evidence  of  an  estate  in  fee,  if  no 
other  title  appear;  and  upon  such  evidence  a  plaintiff  may  recover  in  eject- 
ment (<). 

The  presumption  of  title  resulting  from  such  possession  of  twenty  years 
is  liable  to  be  rebutted  by  evidence  that  the  possession  was  not  adverse  to 
the  party  legally  entitled  (/),  or  that  the  latter  laboured  under  some  dis- 
ability when  his  right  accrued,  which  continued  down  to  a  period  within 
the  twenty  years  (tt). 

Proof  of  a  lease  for  a  long  period,  coupled  with  possession,  is  evidence  of 
a  title  to  the  remainder  of  the  term,  although  the  party  cannot  prove  the 
mesne  assignments  from  the  original  lessee  (v). 

And  evidence  of  possession  for  a  period  short  of  twenty  years  affords  pre- 
sumptive evidence  of  title  sufficient  to  prevail  against  a  mere  wrong-doer 
who  shows  no  title  (or). 

In  cases  where  there  has  been  no  continued  occupation  of  the  premises, 
the  possession  and  title  may  be  evidenced  by  any  acts  of  ownership  which 
the  circumstances  of  the  case  afford,  such  as  cutting  down  trees  (y),  digging 
for  tunres,  and  getting  stones. 


set  op  the  tiUe  of  a  third  peraon  agshist 
hU  lessor.  Doe  d.  BrUtowe  y.  Pegge,  1 
T.  R.  750,  D.  iftfra,  ICor  can  a  mortgagor 
defeat  his  mortgagee's  title  by  setting  np 
a  title  in  a  third  person.  Doe  v.  Pegge^ 
1  T.  R.  760.  And  see  Doe  d.  Nepean  v. 
Dudden,  niprciy  22,  note  (q). 

(r)  For  althongh  the  plaintiff  would  not 
be  entitled  to  sue  out  an  habere  fadoM  po*- 
seteUmem^  he  would  still  be  entitled  to  the 
intermediate  mesne  profits,  to  be  recovered 
through  the  medium  of  an  ejectment.  Doe 
▼.  Blaekf  8  Camp.  447.  R  N.  P.  106. 
Co.  litt.  285,  a. 

(#)  Per  Ld.  Mansfield,  Denn  ▼.  Barnard, 
1  Cowp.  507 ;  and  per  Holt,  C.  J.  Stoket  y. 
Berry,  Balk.  421.  And  see  Cholnumdely 
V.  Clinton,  2  Jar.  &  W.  156.  Taylor  y. 
Jlorde,  1  Burr.  119.  And  see  the  pro- 
visions of  the  stats  &  4  Win.  4,  c.  27,  s.  84, 
vhich  expressly  extinguishes  title  of  one 
against  whom  possession  has  run.  So 
if  the  plaintiff  prove  possession  for  20 
years,  and  the  defendant  prove  possession 
for  less  than  20,  an  ejectment  is  main- 
tainable on  20  years'  adverse  possession, 
althongh  it  was  in  continuation  of  posses- 
sion by  a  sister  who  entered  by  abatement 


into  land  to  which  her  elder  brother  was 
entitled  as  heir  (whose  issue  was  still  living)^ 
and  who  died  more  than  20  years'  before 
the  ejectment  suit.  2>oev.  Lawley,  8  N.& 
M.Sdl.  The  plaintiff  relied  on  a  28  years' 
possession  prior  to  the  later  possession  by 
the  defendant  for  10  years ;  held,  that  the 
defendant  proving  no  title  in  himself  or 
any  other,  the  prior  presumptive  title 
ought  to  prevail.  Doe  d.  Harding  v. 
Coohe,  7  Bing.  846,  and  5  M.  &  P.  181. 

(t)  Supra,  4f>\. 

(tt)  Ibid. 

(v)  Early,  Baxter,  Bl.  1228. 

(or)  Doe  v.  Dyehall,  1  M.  &  M.  346,  eor, 
Ld.  Tenterden ;  and  see  tit  Possession. 
In  Allen  v.  Bwington,  2  Saund.  Ill,  it 
was  held  that  the  plaintiff  was  entitled  to 
recover  on  a  speciiU  verdict,  which  showed 
that  the  plaintiff  was  in  possession  but  that 
the  defendant  had  no  title.  And  posses- 
sion is  clearly  sufficient  to  enable  the  pos- 
sessor to  maintain  trespass,  but  not,  as  it 
seems,  to  maintain  ejectment,  where  the 
evidence  negatives  his  title.  See  Doe  v. 
Barber,  2  T.  R.  749.  Doe  v.  Billyard, 
3  Mo.  &  By.  112. 

(y)  Stanley  v.  WhUe,  14  £ast»  332.  As 
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ejectment:   II.    PROOF   OF   TITLE   IN   GENERAL. 


Presnnip- 
tive  evi- 
dence of  a 
Burreoder. 


Proof  of  occupation  for  a  period  less  than  twenty  years,  will  be  evidence 
of  title  against  a  mere  wrong-doer  (r).  But  possession,  to  confer  a  right 
against  one  having  title,  must  be  adverse  (a). 

It  is  to  be  presumed  primd  facie,  that  waste  lands  adjacent  to  a  road  belong 
to  the  owner  of  the  adjoining  freehold ;  this  presumption  is  of  course  liable 
to  be  rebutted  by  evidence  of  acts  of  ownership  by  the  lord  (b). 

As  the  plaintiff  must  recover  by  virtue  of  his  legal  title,  he  will  fail  if  it 
appear  that  a  term  of  years  has  been  created  which  is  still  outstanding  in 
another,  there  being  no  count  in  the  declaration  on  a  demise  by  the  trustee. 
It  will  not  be  sufficient,  however,  for  the  defendant  to  produce  and  prove  a 
lease  for  1,000  years,  unless  he  also  prove  a  possession  under  it  by  the 
trustee  within  the  last  twenty  years,  for  otherwise  a  surrender  of  the  term 
will  be  presumed  (c).  So  proof  of  the  execution  of  a  mortgage-deed  by  the 
lessor  of  the  plaintiff  will  be  insufficient,  unless  it  be  also  proved  that  the 
money  was  not  paid  at  the  day ;  but  if  the  defendant  prove  the  payment 
of  interest  subsequent  to  the  day,  and  within  twenty  years,  the  plaintiff  will 
be  nonsuited  {d). 

An  indorsement  on  a  lease,  of  the  receipt  of  principal  and  interest,  and 
releasing  the  term,  amounts  to  a  surrender  of  the  term  («). 

When  the  tnists  of  a  term  have  been  completely  fulfilled,  a  surrender  will 
be  presumed ;  thus,  where  trustees  were  directed  to  convey  to  a  devisee 
when  he  attained  the  age  of  twenty-one,  it  was  held  that  the  jury  might 
properly  presume  a  conveyance  at  any  time  afterwards,  and  long  before  the 
expiration  of  twenty  years  (/).  But  if  the  surrender  of  the  outstanding 
term  cannot  be  presumed,  or  if  the  existence  of  such  a  term  be  proved,  and 
the  jury  do  not  find  a  surrender,  the  plaintiff  (there  being  no  count  on  a 
demise  by  the  trustee)  cannot  recover  (g).  But  it  seems  that  the  surrender 
of  a  term  attendant  on  the  inheritance,  either  by  operation  of  law  or 
by  special  declaration,  after  the  extinction  of  the  purposes  for  which  it 
was  created,  is  not  to  be  presumed  (A);  nor  from  mere  satisfaction,  and 


to  presumptiTe  evidence  of  title,  see  Trbs- 
PABS. — Possession.— LiBBBUM  Tene- 
MENTUM. — Prescription. 

(z)  Where  a  party  had  the  key  of  the 
premises  delivered  to  him  by  the  lessor  of 
plaintiff,  and  went  in  and  enjoyed  peaceable 
possession  for  nearly  a  year ',  held,  that  it 
was  sufficient  proof  of  title  as  against  a 
party  taking  forcible  possession.  Doe  d . 
Hughes  v.  Dyehall,  8  C.  &  P.  610. 

(a)  R,  V.  Okeford  Fitzpaine,  1  B.  &  Ad. 
254.  Where  the  party  in  possession  of  a 
cottage  built  on  the  side  of  a  road  above 
50  years,  upon  possession  being  within  20 
years,  demanded  by  B.,  the  owner  of  the 
land  adjoining  on  both  sides  of  the  road, 
had  gone  out,  and  on  retaking  possession 
by  leave  of  snch  owner,  had  b^n  told  that 
**  if  he  let  him  in  again  it  would  be  during 
his  pleasure,"  and  he  continned  to  occupy 
it  without  paying  any  rent  for  15  years ; 
held,  that  It  was  a  question  for  the  jury  to 
say  whether  he  remained  in  the  cottage 
by  adverse  title  or  by  pennission  of  i9., 
and  they  having  foimd  that  he  occupied  by 
permission,  the  Court  refused  to  disturb 
the  verdict.    Doe  v.  Clark,  B  B.  &  C.  717. 

(b)  Steele  v.  Prickett,  2  Starkle's  C. 


463.   VideTRBSPASS.— LibbkuicTbnb* 
mbntum. 

(c)B.N.P.llO. 

{d)  Ibid. 

(e)  Ibid. 

(/)  England  v.  Slade,  4  T.  R.  682. 
Doe  V.  Lloyd,  Pcakc's  Ev.  Appen.  See 
further,  on  the  subject  of  presumed  sur- 
renders, Doe  V.  Wru/ht,  3  B.  &;  A.  70). 
Doe  V.  Hilder,  2  B.  &  A.  791.  Aepinal  v. 
Kempson,  Sugden's  Vend,  k,  Pur.  446. 
Doe  V.  Plowman,  5  B.  &  Ad.  573. 

(g)  GoodtUle  v.  Jonee,  7  T.  R.  47  ;  and 
see  Doe  v.  Wroot,  5  East,  132.  That  an 
equitable  title  cannot  prevail  against  a 
legal  title  in  ejectment,  see  the  above  case, 
and  the  cases  cited,  5  East,  130.  Cas. 
temp.  Redesdale,  67. 

(A)  Tlie  owner  of  the  inheritance  be- 
coming the  cestui  que  trust  of  the  tenn, 
there  is  no  ground  for  such  a  presumption. 
Z)06v.ira<2<T,2B.  &  A.791.  I'aumsend 
V.  Champemown,  1  Y.  &  J.  544.  SvanM 
V.  Bicknell,  6  Yes.  185;  especially  if  the 
term  has  been  expressly  assigned  to  attoid 
the  inheritance.  Doe  v.  PUnoman,  2  B. 
&  Ad.  573.  Sugden's  V.  &  P.  369,  391. 
And  see  Doe  v.  Cooke,  6  BIng.  179, 
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without  such  evidence  of  dealing  with  the  term  as  warrants  the  pre- 
sumption (t). 

In  ejectment,  upon  the  assignment  of  a  term  to  secure  an  annuity,   Enroliiient. 
an  enrolment  of  the  memorial  is  to  be  presumed,  unless  the  contrary  be 
shown  (A). 

In  general  a  party  is  estopped  from  claiming  premises  in  ejectment  by  Estoppel 
his  covenant  that  the  defendant  shall  enjoy  them  (I). 

A  lessee  (m)  or  licensee  is  (n)  not  allowed  to  dispute  the  title  of  the  party 
who  admitted  him  into  possession.  So  a  defendant  may  be  estopped  by  an 
arbitrator's  award  (o). 

III.  An  administrator,  to  prove  his  title  to  a  term,  should  produce  the  Adiniiii»- 
letters  of  administration  under  the  seal  of  the  ecclesiastical  court,  or  the  *™'®'*« 
entry  in  the  book  of  orders  of  the  court  for  the  granting  of  administration  (p), 
which  may  be  proved  by  means  of  an  examined  copy.    So  he  may  show  his 
title  by  producing  an  exemplification  of  the  letters  of  administration  (q). 
The  assignees  of  a  bankrupt,  in  ejectment  to  recover  the  bankrupt's  leasehold 
property,  must  prove  their  acceptance  (r).    An  executor  proves  his  title  by  By  execor 
the  production  of  the  probate ;  the  term  vests  in  the  executor  («)  upon  the  *®'' 
death  of  the  testator,  before  the  probate,  and  he  may  recover  on  a  demise 
laid  after  the  death  of  the  testator,  but  before  probate  {t).    The  lease  to  the 
testator  or  intestate  must  also  be  proved.    The  defendant's  answer  to  a  bill 
in  equity,  stating  that  he  believed  that  the  testator  was  possessed  of  the 
leasehold  premises  in  the  bill  mentioned,  is  primk  facte  evidence  that  the 
testator  had  a  chattel  interest  in  the  premises  in  the  bill  mentioned  (u). 

By  the  st.  8  &  4  W.  4,  c.  27,  s.  6,  for  the  purposes  of  the  Act,  an  adminis- 
trator claiming  the  estate  or  interest  of  the  deceased,  shall  be  deemed  to 


where  Tindal,  C.  J.  observes,  no  case  can 
be  pat  in  which  any  presumption  has  been 
made,  except  where  a  title  has  been  shown 
by  the  party  who  calls  for  the  presumption, 
good  in  substance  but  wanting  some  col- 
lateral matter  necessary  to  make  it  com- 
plete in  point  of  form.  In  Doe  y.  Reedy  5 
B.  &  A.  237,  Bayley,  J.  hitimated  that  a 
jory  ought  not  to  be  required  to  presume 
what  they  did  not  believe.  In  that  case  A, 
having  devised  to  trustees  for  years,  re- 
mainder to  B,y  who  18  years  after  the 
death  of  A,  AetlX  with  the  estate  as  his 
freehold,  granting  leases  for  lives ;  it  was 
held  that  a  surr^er  ought  not  to  be  pre- 
enmed. 

(i)  Doe  V.  WmUmUy  2  M.  &  W.  749. 

(A)  Per  Lord  Ellenborough,  Doe  v. 
Mtuofif  3  Camp.  7. 

(/)  OoodtUle  d.  Edwards  v.  BaUey^ 
Cowp.  697.  Bight  d.  Green  v,  Procter, 
4  Burr.  2203.    Xnfray  412,  note  (a). 

(m)  Ii\fraj  424. 

(a)  See  the  observations  of  the  Court  in 
R,  V.  Baytupy  2  Ad.  &  EU.  188.  If  the 
lessee  or  licensee  be  really  entitled,  his 
course  is  to  give  up  possession  and  bring 
ejectment.  lb.  Where  il.  without , title 
entered  on  land  and  built  a  cottage,  and 
afterwards  took  a  lease  by  indenture  from 
jB.,  and  then  for  29  2.  gave  up  the  posses- 


sion to  Cy  it  was  held  that  C  was 
estopped  fh)m  controverting  B.*b  title. 
Doe  V.  MUls,  2  Ad.  fc  Ell.  17.  But  a 
party  is  not  estopped  from  disputing  the 
title  of  one  through  whom  both  he  and  his 
adversary  claim.  The  plaintiif  claiming  un- 
der a  lease  from  A.  m  1818,  the  defendant 
may  claim  under  a  conveyance  from  A.  in 
1824,  and  show  that  in  1818  he  had  no 
power  to  make  such  a  lease. 

(o)  Doe  V.  Rouer^  3  East,  15.  Hunter 
V.  Rice,  16  East,  100. 

(p)  1  Lev.  26. 101 ;  B.  N.  P.  138.  246; 
8  East,  187. 

{q)  Ca.  temp.  Hard.  106;  8  East,  187. 

(r)  Copeland  v.  Stevens,  1  B.&  A.  693. 
Broom  v.  Robinson,  cited  7  East,  339. 
See  tit.  Bankrupt. 

{s)  R.  V.  Stone,  6  T.  R.  296.  R.  v. 
Horseley,  8  East,  410;  B.  N.  P.  24a 

{t)  Com.  Dig.  Administ.  B.  10;  2  Bol. 
664,  L 16.  26;  Salk.  303.  But  an  admi- 
nistrator cannot  commence  an  action  before 
administration  granted;  1  Salk. 303;  Com. 
Dig.  AdnUnist.  B.  19.  It  has  been  said 
that  administration  when  granted  relates 
to  the  death.  Com.  Dig.  Administration, 
B.  10.  But  WooUey  v.  Clark,  6  B.  &  A. 
746,  is  to  the  contrary ;  and  see  the  pro- 
vision of  the  St.  3  &  4  W.  4,  c.  27,  s.6. 

(if)  Doe  d.  Digby  v.  Steel,  3  Camp.  1 16. 
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Cooasee  of 

statDte- 
merchant. 


Conuscc  of 

stutnte- 

staple. 


Devisee. 
Freehold. 


claim  as  if  there  had  been  no  interval  between  the  death,  and  the  grant  of 
letters  of  administration. 

2.  The  plain^ff  who  claims  as  the  conusee  of  a  8tatate-merehant(o)  mnst 
produce  the  recognizance^  or  an  examined  copy  of  it  (x) ;  an  examined  eopy 
of  the  writ  of  capias  si  laicusy  and  return  (y),  and  also  an  examined  copy  of 
the  writ  and  return  of  the  extent  and  Uberari  feci. 

An  interest  is  vested  in  the  connsee  by  the  return  to  the  extent,  and  the 
intention  of  the  liberate  is  to  g^ve  him  actual  possession ;  and  by  the  return 
of  Uberari  feci  the  conusee  is  estopped  from  saying  that  he  has  not  had  pos- 
session (z). 

If  the  action  be  not  against  the  conusor,  but  against  one  who  had  pos- 
session previous  to  the  acknowledgment,  the  plaintiff  must  also  prove  the 
conusor's  title ;  or  if  one  claim  under  the  conusor,  that  his  interest  is  deter- 
mined (a),  and  the  identity  of  the  parties. 

The  conusee  of  a  statute-staple  (6),  or  of  a  reoognizance  in  the  nature  of  a 
statute-staple  (c),  must  prove  the  recognizance  either  by  its  production  under 
the  proper  seals,  or,  as  it  seems,  by  an  examined  copy  of  its  certification  into 
the  court  of  Chancery  {d)  by  the  clerk  of  recognizances,  and  by  examined 
copies  of  the  writ  of  capias  and  return,  and  also  of  extent  and  liberaU,  A 
copy  of  the  record,  containing  the  recital  of  the  award  of  these  writs,  and  of 
their  returns,  seems  to  be  sufficient  evidence  to  prove  them  (e). 

In  case  of  the  loss  of  a  recognizance  taken  under  the  stat.  23  H.  8,  c.  6,  it 
is  provided  by  the  st.  8  G.  1,  c.  25,  s.2,  that  in  order  to  enable  the  conusee 
to  have  process,  a  transcript  from  the  roll  should  be  certified  by  the  clerk  of 
recognizances  into  Chancery,  in  the  same  way  as  recognizances  were  directed 
by  the  former  Act  to  be  certified  in  the  same  manner  as  if  the  recognizance 
had  not  been  lost.  The  same  section  also  directs  that  in  case  of  such  loss 
or  damage,  a  copy  from  the  roll,  under  the  hand  of  the  clerk  or  his  deputy, 
when  duly  proved,  shall  be  as  good  evidence  of  the  recognizance  as  if  it 
had  been  produced  under  seal.  Evidence  of  identity  is  also  necessary ;  and 
if  the  proceedings  be  not  against  the  conusor,  the  plaintiff  must  also  give 
evidence  of  his  title  (/). 

3.  The  de/msee  of  a  freehold  interest  must  prove,  Ist,  The  seisin  of  the 


(v)  See  the  St.  11  Edw.  1,  and  18  Edw.  1, 
St.  3. 

{x)  B.  N.  P.  104. ;  Salk.  563.  The  recog- 
nizance is  sent  by  the  mayor,  at  the  request 
of  the  conusor,  into  Cliancery.  See  the 
Stat  13  Edw.  1,  8td. 

iy)  This  writ  issues  out  of  Chancery, 
but  is  made  returnable  in  the  K.  B.  or  C.  B. 
by  the  proyisions  of  the  stat.  13  Edw.  1, 
St.  3;  but  by  the  stat.  5  Hen.  4,  c.  12, 
after  a  writ  once  awarded  and  returned  into 
the  Common  Picas,  the  Justice  may  award 
process  without  any  farther  showing  of  the 
recognizance. 

{z)  Per  Holt,  C.  J.,  Hammond  v.  Woody 
2  Salk.  563.  The  statutes  23  Hen.  8,  c.  6, 
and  27  Eliz.  c.  6,  s.  7  &  8,  require  a  copy  of 
every  statute-merchant  and  staple  to  be 
delivered  to  the  clerk  of  recognizances 
within  four  months  after  acknowledgment, 
or  it  will  be  void  agafaist  subsequent  pur- 
chasers. The  latter  stat.  s.  9,  requires  the 
clerk  to  make  the  enrolment  within  six 
mouths  after  the  acknowledgment,  indors- 


ing the  day  and  year  of  entry  on  the  sta- 
tute ;  and  by  the  stat  29  Car.  2,  c  9,  the 
day  and  year  of  the  enrolment  of  i«OQg>- 
nizances  is  to  be  set  down  in  the  mafgiu  of 
the  roll,  and  no  recognizance  shall  bind  a 
hon&fide  pnTcImser  of  lands  for  a  valuable 
consideration  but  from  that  time. 

(fl)  Doe  V.  Wkarton,  8  T.  R.  2. 

(h)  See  the  stat  27  Ed.  3,  s.  2,  e.  9. 

(c)  See  the  proviskms  of  the  stat  23 
Hen.  8,  c.6. 

{d)  By  the  provisions  of  the  several  Acts 
referred  to,  upon  the  request  of  the  connnee 
the  recognizance  Is  to  be  certified  into  the 
court  of  Chancery ;  and  it  seems  that  the 
recognizance  itself  should  be  sent  into 
Chancery,  properly  certified  by  the  elerk 
of  recognizances.  See  the  stat  23  Hen.  d, 
c.  6,  s.  5,  and  8  Qeo.  1,  c.  25,  s.  2 ;  which 
provide  for  the  certifying  in  case  of  the  loss 
of  the  original  recognizance. 

(e)  See  2  M.&  S.  565;  and  infra,  Ut 
Elegit. 

(/)  ^'upra,  note  (a). 
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deTUor ;  and  Sdiy,  the  ezeeiition  of  the  will ;  8dly,.the  death  of  the  deyieor.  Tkuriaee. 
He  need  not  pfOTe  hie  own  poweesion,  tince  the  law^  caste  the  seisin  on  F^^^old. 
the  devisee;  and  although  the  heir  enter  before  hun,  his  entry  is  not 
barred  {g), 

1st.  Seisin  of  the  devisor.  Proof  of  his  possession  is  primi/aeie  evidence 
of  a  seisin  in  fee  (A). 

ddly.  The  execnfion  of  the  wiU^  see  tit  WiLL(f),  and  identity  of  the 
devisee  (/*). 

3dly.  The  death  of  tiie  devisor,  see  tit  Dbath.—Psi»iobxb. 

Proof  of  title,  as  devisee  of  a  copyhold,  has  already  been  considered  (A).     Copyhold. 

The  devisee  of  a  leasehold  nnst  prove,  1st,  the  lease  to  the  devisor ;  2dly,  Leasehold. 
the  will  by  the  probate  (/),  and  the  identity  of  the  devisee ;  and  Sdly,  assent 
of  the  execntor  (m). 

Ist.  An  admission  by  the  defendant  of  the  testator's  interest  will  sape^* 
sede  the  necessity  of  proving  the  lease  («). 

2dly.  The  will  must  be  proved  in  order  to  show  the  devise  of  the  chattel 
real ;  and  this  mast  be  done  by  means  of  the  probate,  the  only  evidence  of 
finch  a  title  to  personal  property  recognised  by  courts  of  law  (o), 

3dly.  Inasmuch  as  the  legal  title  to  the  personal  estate  vests  in  the  executor, 
eTen  where  it  has  been  specifically  bequeathed  by  the  will,  and  does  not  vest 
in  the  legatee  until  the  executor  has  assented  to  it,  proof  of  such  assent  roust 
be  given.  It  is  sufficient  to  prove  that  it  was  given  either  before  or  after 
probate  (p).  The  legal  interest  vests  in  the  legatee  irrevocably  by  the  exeeu* 
tor's  assent  (q).  No  particular  form  is  necessary.  A  general  assent  is 
sufficient  (r).    So  is  a  letter,  by  which  the  defendant  promises  to  give  pos- 


ig)  Co. 

p.  404. 


litt  240;   and   vide   tupra, 


(A)  See  tit.  Hbib.  To  make  a  good 
devise  there  mutt  be  a  seisin  by  the  de- 
visor at  the  time  of  makfaig  the  wiU. 
Bunier  v.  Coke,  Salk.  237 ;  Co.  Cast  964 ; 
Rut  747.  The  statute  empowers  those 
having  land  to  devise,  5cc.  Bat  now  see 
the  statute  7  W.  4  &  1  Vict  c.  2a 

(t)  Whether  a  devisee  in  trust  talies  a 
iegttl  title,  is  of  eovrae  a  queatioB  of  mere 
law,  and  sometimes  one  of  difficulty. 
Amongst  the  general  rules  on  the  aubjecty 
the  foUowii^  may  be  mentioned:  Tlia 
legal  estate  is  vested  in  trustees  where 
anything  is  to  be  done  by  tliem  wlilch 
nu^es  it  necessary  that  they  should  have 
the  legal  estate  for  the  purpose.  See 
Powell  on  Devises,  by  Jarman ;  the  note  to 
Jtfferum  v.  Morton,  2  Williams;  1  Saond. 
11-  As  where  they  are  required  to  sell ; 
^eene  v.  Beardkn,  8  East,  148.  To  pay 
the  teitatoi's  debts;  Ih,  To  pay  taxes; 
i^.  Keep  the  pffemises  in  rciiair;  Ih.\ 
sod  WhiU  V.  Barber,  1  Bing.  N.  C.d73. 
But  although  a  trust  to  receive  the  rents 
and  profits,  and  pay  them  over,  vests  the 
legal  estate,  a  trust  to  permit  and  sufier 
the  ceifui  que  trust  to  receive  them,  vests 
^e  property  in  the  eutui  que  trust.  Doe 
t. //om/ray,  6  Ad.  &  Ell.  207.  Brouffhton 
V.  Langley,  1  Lutw.  81 4»  Powell  on 
l^evises,  by  Jarman.    And  in  the  case  of 


a  devise  in  trust  to  pay,  or  permit  and 
suffer  the  eeetui  que  trust  to  receive,  the 
latter  of  the  two  inconsistent  directions 
being  contained  in  a  will,  is  to  prevail. 
Boe  V.  Bigfft,  2  Taunt.  100.  Where  the 
estate  is  devised  for  particular  purposes, 
it  vests  so  long  as  is  necessary  for  those 
purposes,  and  no  longer.  Boe  v.  NiekoUs, 
1  B.  dt  C.  342. 

0*)  Doe  d.  Hanson  v.  Smith,  1  Camp. 
106. 
(k)  See  tit.  CoPTHOLD. 

(?)  Antea,  Vol.  I.  Ind.  tit  PROBATsand 
tit.  ExECtTTOs;  Bad  aee  Stone  Y.Foreyth, 
Doug.  681. 

(m)  1  Inst.  Ill,  a.  Totatg  v.  Holmes^ 
8tnu70. 

(«)  Boe  d.  Dtyiy  v.  Steely  3  Camp.  C. 
116. 

(o)  Jf|/VYI,tit.  EXBCUTOR. 

{p)  Boe  V.  Quy,  3  East,  120. 123. 

{q)  4  Rep.  28.  Paramour  v.  Yardley, 
Plowd.  530.  Young  v.  Bolmee,  1  Str.  70. 
And  per  Ld.  EDenborough,  Boe  v.  Ouy, 
3  East,  123.  In  case  of  a  deficiency  of 
assets,  a  court  of  equity  would  interfere, 
and  cause  the  legatee  to  refund  a  propor- 
tional part. 

(r)  See  Buppa  Y,Mayo,  1  Sannd.  278; 
and  the  observation  of  Lawrence,  J.,  3  East, 
124. 
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session  at  a  particular  time  («).  It  seems  that  an  assent  is  not  to  be  impUed 
from  the  sufficiency  of  assets  (t);  but  an  express  assent  will  Test  a  term 
in  the  legatee  from  the  death  of  the  testator  (ti).  An  action  of  ejectment 
does  not  lie  for  dower  which  has  not  been  assigned  {x), 

4.  The  tenant  by  elegit  should  produce  an  examined  copy  of  the  judgment- 
roll^  reciting  the  judgment,  the  award  of  the  elegit^  and  the  return  (y).  It 
has  indeed  been  formerly  held,  that  an  examined  copy  of  the  elegit  itself, 
or  of  the  inquisition  and  return,  ought  to  be  proved  (z),  but  this  seems  to 
be  unnecessary,  since  the  judgment-roll  is  incontrovertible  evidence  of  every 
matter  which  it  recites  (a).  It  must  appear  from  the  return  that  the  sheriff 
has  set  out  a  moiety  by  metes  and  bounds,  or  the  return  will  be  bad  {b) ;  the 
objection  may  be  taken  on  the  trial  (c).  If  more  than  a  moiety  appear  to 
have  been  extended,  the  plaintiff  cannot  recover  {d) ;  but  the  sheriff  is  not 
bound  to  set  out  one-half  of  each  particular  tenement  (e).  If  another  than 
the  debtor  be  in  possession  of  the  lands,  the  plaintiff  must  prove,  in  addition, 
the  title  of  the  debtor  himself  to  the  lands  {f\  As  an  ejectment  will  not 
lie  unless  the  lessor  has  a  right  of  entry,  it  seems  that  the  tenant  may  take 
possession  without  an  ejectment  (^).  Where  a  tenant  has  come  into  posseft- 
sion  by  lease,  after  the  judgment,  but  before  the  issuing  of  the  writ  of  elegit^ 
notice  to  quit  is  unnecessary  (A). 

5.  A  guardian  in  socage  has  an  interest  in  the  lands  of  the  infiiLnt  until 
the  latter  attain  to  the  age  of  fourteen  years,  which  will  enable  him  to  main- 
tain an  action  of  ejectment  to  recover  them  (»).  To  make  out  his  title  he 
must  prove,  Ist.  That  the  infant  is  the  heir  to  socage  lands;  which  is  to  be 
proved,  as  in  the  case  of  title  by  an  heir,  by  evidence  of  the  seisin  of  the 
ancestor,  of  his  death,  and  of  the  pedigree  (j).  2dly.  His  own  character  as 
guardian ;  that  is,  that  he  is  next  of  blood  to  the  heir,  to  whom  the  inherit- 


ed) Dae  T.  Qvy,  3  East,  120. 

(t)  Deeks  y.  Strutt,  5  T.  R,  690;  and 
per  Lawrence,  J.,  3  East,  124. 

(u)  8aundert*t  Case,  6  Rep.  12,  b.; 
3  East,  126. 

(x)  Doe  V.  Nutt,  2  C.  &  P.  430. 

(y)  Bamsbottom  v.  Buckhurst,  2  M.  &  S. 
565. 

(z)  8alk.fi63;  Ld.Raym.718;  B.N.P. 
104;  Oilb.  Ev.  9;  2  WUl.  Sannd.  00,  c; 
Trials  per  P.  386, 6th  edit. ;  Tidd's  Pract. 
1013,  6th  edit ;  Rnnn.  Eject.  330. 

(a)  2  M.  &  8. 666. 

(6)  Fenny  y.  Durrani,  1  B.  &  A.  40. 
PuUen  V.  Birkbecky  Carth.  463;  Button, 
16. 

(e)  Fenny  v.  Durrantf  1  B.  &  A.  40. 

(d)  Putten  T.  Purbeeky  Salk.  663.  Dewn 
V.  Ld.  Abingdany  Doug.  466 ;  B.N.  P.  104. 

(0)  Dong.  472;  1  8alk.663;  1  Sid.  91; 
Cro.  Car.  319. 

(/)  It  is  sufficient  to  prove  a  primA 
facie  title  in  the  debtor;  this  throws  it 
on  the  tenant  in  possession  to  show  a  title 
anterior  to  the  judgment.  Doe  v.  Owen, 
2  C.  &  J.  71.  Premises  were  conveyed  to 
such  uses  as  a  party  should  appoint,  and 
in  the  meantime  to  the  use  of  himself  for 
life,  and  afterwards  a  judgment  was  ob- 
tained against  him,  upon  which  an  elegit 
was  issued,  but  prior  to  the  execution  of 
it  he  executed  the  power  in  favour  of  a 


mortgagee,  and  appointed  the  estate  for  a 
term  of  600  years;  held,  that  as  suffering 
judgment  was  an  act  in  incitum  and  not 
done  by  the  party  himself,  it  was  not 
within  the  exception  to  the  rule,  that 
where  a  power  is  executed,  the  person 
taking  under  it  takes  under  him  who 
created  the  power  and  not  under  him  who 
executes  it,  and  the  lien  of  the  judgment 
creditor  upon  the  land  was  therefore  de- 
feated by  such  appointment.  Doed.Wzgan 
V.  Jones,  10  B.  &  C.  460.  And  see  Clere's 
Cote,  6  Co.  18,  and  Wttham  v.  Bland, 
3  SwansL  277,  a. 

(g)  See  the  opinion  of  Gibbs,  C.  J., 
Bogere  v.  Pitcher,  6  Taunt.  207 ;  3  T.  R. 
206;  2  Tidd's  Pr.  tit  Elegit;  Eq.  Ca. 
Ab.381. 

{h)  Doe  V.  Milder,  2  B.  &  A.  782.  In 
^ectment  under  a  sale  by  the  sheriff  under 
a^  fa,,  it  is  unnecessary  to  prove  the  jud^ 
ment,  as  in  the  case  of  an  elegit  or  outlawry ; 
Devon  Lent  Ass.  1811,oor.  Power,  J.;  Vin. 
Ab.  Evidence,  T.  b.  104.  Seeus,  where  the 
lessor  sued  out  the  execution.  Ittfra,  tit. 
Shbhipp,  Salb  bt.  As  to  proof  of  the 
assigfument,  vide  Ibid. 

(i)  Litt.sec.123;  Co.Litt.88,80;  Bro. 
tit.  Guarden,  70;  Bac  Ab.  tit.  Guardian, 
6;  2  Roll.  Ab.  41. 

0)  See  TiTLB  BY  Hbib. — Pbdiobbb. 
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taoce  cannot  descend  (k) ;  and  by  evidence  that  the  infant  was  under  the 
age  of  fourteen  at  the  time  of  the  demise,  for  from  that  time  the  title  of  the 
guardian  ceases  (/>  A  guardian  who  has  been  appointed  by  deed  or  will,  by 
virtue  of  the  stat  12  C.  2»  c.  24,  s.  8, 9,  must  prove  his  appointment,  either 
by  the  deed  of  the  father,  or  his  last  will  and  testament,  executed  as  the 
statute  directs,  in  the  preseence  of  two  or  more  credible  witnesses ;  the  title 
of  the  infant,  and  his  minority  at  the  time  of  the  demise. 

6.  The  title  of  the  heir  at  law  consists,  1st,  In  proof  of  the  seisin  of  the  By  heir 
ancestor  from  whom  he  claims,  or  if  he  claims  from  a  remainder  man,  that  *^  ^^* 
he  was  the  person  in  whom  the  remainder  vested  by  purchase  (m).    2dly, 
In  proof  that  he  is  heir  to  that  person  (n). 

1st.  Seisin.  Actual  possession,  or  receipt  of  rent  from  a  tenant  of  the 
premises,  is  primd  facie  evidence  of  a  seisin  in  fee  (o).  It  is  not  necessary 
to  prove  an  actual  entry  by  the  relation  from  whom  the  claimant  derives 
his  title.  If  a  father  die,  leaving  his  estate  let  on  a  lease  for  years,  the  pos- 
session of  the  tenant  will  be  a  possession  by  his  eldest  son,  so  as  to  consti- 
tute a  passesiwjrairis  to  the  exclusion  of  the  brother  of  the  half  blood  (p).  If 
on  the  other  hand  the  estate  on  the  death  of  the  father  was  let  on  a  freehold 
lease,  there  would  be  no  poBtessioJrairUinilew  the  elder  son  lived  to  receive 
rent  after  the  expiration  of  the  lease  (q).  Where-  the  father  died,  leaving 
two  daughters  by  different  mothers,  and  the  mother  of  the  youngest  daugh- 
ter entered  generally  as  guardian  in  socage  of  her  youngest  daughter,  it 
was  held  that  this  constituted  a  sufficient  seisin  of  the  eldest  daughter 
to  carry  the  descent  of  her  moiety  to  her  heirs  (r).  By  the  provisions  of 
the  late  stat.  3  &  4  W.  4,  c.  100,  s.  2,  every  descent  (#)  shall  be  traced  from 
the  purchaser  (t) ;  and  to  the  intent  that  the  pedigree  may  never  be  carried 
further  back  than  the  circumstances  of  the  case  and  nature  of  the  title 


(A)  See  1  P.  Wms.  200;  Bac  Abr. 
Guardian,  [A.] ;  0  Mod.  142 ;  Hargr.  Co. 
Litt.  87,  b.  n.  6.  Qu.  as  to  such  a  rela- 
tion under  the  new  statote  fbr  regulating 
the  law  of  descents. 

(/)  Bac.  Ab.  Guardian,  [B.] ;  Hard.  69. 
DoeY.BeU,5T,  R.471, 

(m)  If  a  reversion  or  remainder  be  ex- 
pectant on  an  estate  for  life  or  in  tall,  then 
he  who  claims  the  reversion  as  heir  ought 
to  malce  himself  heir  to  him  who  made  the 
gift  or  lease,  if  the  reversion  or  remainder 
descend  from  him ;  or  if  a  man  purchase 
Buch  remainder  or  reversion,  he  who  claims 
as  heir  ought  to  make  himself  heir  to  the 
first  purchaser.  Rateliff^M  Casey  3  Rep. 
42. 

(n)  For  proof  of  title  as  heixHit-law  to  a 
copyhold,  or  by  virtue  of  a  custom,  see  tit. 
Copyhold. 

(o)  B.  N.  P.  103 ;  Co.  litt.  243,  a. 
The  possession  of  a  tenant  for  years,  or 
of  a  guardian  in  socage,  constitutes  an 
actual  seisin  by  the  owner  of  the  inherit- 
ance or  infant.  lb.  Doe  v.  Newman, 
3  Wils.  516.  The  holding  of  courts  and 
appointing  gamekeepers  is  evidence  to 
prove  the  existence  of  a  manor,  or  to  prove 
the  loeut  in  quo  to  be  within  the  manor. 
Doe  V.  Heakm,  6  Ad.  &  BU.  406 ;  but 
evidence  of  shooting  and  appointing  a 
gamekeeper  is,  it  seems,  no  evidence  of 


light  to  the  soil.  Per  Bayley,  J.,  Tyv^ 
whitt  V.  Wynne,  2  fi.  &  A.  660.  See 
further  tit.  Possession. — Trespass. — 
LiBBBUM  Tbnbmentum.  As  to  declara- 
tions by  tenants,  see  that  title  YoL  I.,  and 
Peaceable  v.  Watton,  4  Taunt.  16.  Came 
V.  Nicoll,  1  Bing.  N.  C.  430.  That  which 
must  be  pleaded  in  a  real  action  must  be 
proved  in  ejectment,  in  order  to  make  out 
a  title  by  descent.  Shaw  v.  Lord,  2  Bl. 
1099.  Proof  of  the  possession  of  lands, 
and  pernancy  of  rents,  is  primAfaeie  evi- 
dence of  a  seisin  in  fee.  Jayne  v.  Price, 
5  Taunt  326.  But  proof  of  forty  years 
subsequent  possession  by  a  daughter, 
whilst  the  son  and  heir  Uved  near,  and 
knew  the  &ct,  was  held  to  be  much  stronger 
evidence  that  the  father  had  but  a  parti- 
cular estate. 

{p)  Co.  Litt.  15,  a. ;  Jenk.  242.  jDoe  v. 
Keene,  7  T.  R.  390. 

(q)  Ibid. 

(r)  Doe  V.  Keene,  7  T.  R.  386. 

(s)  The  Act  (sec.  11)  does  not  extend  to 
any  descent  before  June  1st,  1834. 

(t)  By  see.  1,  purchaser  means  the  per- 
son who  last  acquired  the  land  otherwise 
than  by  descent.  The  vrords  **  person  last 
entitled**  extend  to  the  last  who  had  a 
right  to  the  land,  whether  he  did  or  did  not 
obtain  the  possession  or  receipt  of  the  rent 
and  profit. 
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require,  the  person  last  entitled  to  the  land  shall,  for  the  purposes  of 
that  Act,  be  considered  to  have  been  the  purchaser,  unless  it  be  prored  that 
he  inherited  the  same,  in  which  case  the  person  from  whom  he  inherited 
shall  be  considered  to  have  been  the  purchaser,  unless  it  be  proTed  that  he 
inherited ;  and  in  like  manner  the  last  person  finom  whom  the  land  shall  be 
proTed  to  have  been  inherited  shall  in  erery  case  be  presumed  to  have  been 
the  purchaser,  unless  it  be  proved  that  he  inherited. 

By  sect.  4,  where  any  one  shall  acquire  land  by  purchase,  under  a  limi- 
tation to  the  heir  or  heirs  of  the  body  of  any  of  his  ancestors  in  any  assurance 
executed  after  the  81  st  of  December  1888,  or  in  any  will  of  a  testator  dying 
after  that  day,  the  land  shall  descend,  and  the  descent  shall  be  traced  as  if 
his  ancestor  had  been  the  purchaser. 

By  sect.  10,  an  heir  may  trace  his  descent  through  an  attainted  person 
who  died  before  the  descent  took  place,  unless  the  land  escheated  in  conse- 
quence of  the  attainder  before  the  1st  of  January  1834. 

2dly.  That  he  is  heir.  The  requisite  proofs  to  establish  this  fact  are  con- 
sidered imder  the  title  Pbdigrbb. — If  the  defendant  rely  on  a  devise  of  the 
lands  to  him,  and  give  prmdfacie  evidence  of  the  due  execution  of  the  will, 
it  is  incumbent  on  the  plaintiff  either  to  disprove  the  execution  of  the  will 
according  to  the  statute;  or  to  prove  the  want  of  assent  of  the  supposed 
devisor  to  make  a  will,  by  proof  of  the  practice  of  some  fraud,  or  of  his 
inability ;  or  to  dispute  the  operation  of  the  will  (u) ;  or  lastly,  to  prove  its 
revocation.  These  proofs  are  considered  under  the  title  Will*  If  the 
action  be  brought  by  the  heir  at  law  against  a  devisee  under  the  will,  the 
plaintiff  will,  in  the  usual  course,  be  entitled  to  begin,  and  to  the  general 
reply,  but  if  the  devisee  admit  the  plaintiff's /Trim^yocie  case  as  heir,  and 
rely  solely  on  the  devise,  he  will  be  entitled  to  the  opening  and  reply  (x). 

The  heir  at  law  may  show  that  a  devise  has  been  waived,  but  such  a  waiver 
to  be  binding  must  be  express  and  absolute.  A  repudiation  of  the  devise 
by  one  who  mistakenly  claimed  as  heir  is  not  sufficient  (y).  An  heir  at  law 
may  lay  the  demise  on  the  day  on  which  his  ancestor  died  (2). 

Upon  a  demise  by  husband  and  wife,  in  right  of  the  wife,  title  must  be 
proved  in  the  wife  (a).  If  the  wife  be  joint-tenant  of  a  term,  the  husband 
and  wife  should  join  in  the  ejectment  with  the  other  joint-tenant  (5).  A 
joint  demise  by  the  husband  and  wife  is  negatived  by  a  receipt  for  rent  given 
in  the  name  of  the  husband  alone  (c). 

7.  If  the  ejectment  be  brought  upon  the  determination  of  a  lease,  the 
plaintiff  must  prove,  1st,  The  demise.    2dly,  Its  determination. 

If  the  demise  has  been  by  deed  or  other  written  instrument,  it  should  be 
produced,  and  proved  in  the  usual  way,  and  if  it  be  in  the  defendant's  pos- 
session, notice  must  be  given  to  produce  it  {d).  After  notice  to  produce  the 
original,  which  is  not  produced,  the  plaintiff  may  give  a  counterpart  in  evi- 


(u)  In  order  to  disinherit  the  heir,  there 
must  either  be  express  words  or  a  neces- 
sary implication.  3  Wils.  488;  Doug. 
763;  Cowp.  81.  802.661. 

{x)  Vide  supra,  Vol.  I. 

{y)  Doe  d.  Smyth  v.  Stnyth,  6  B.  &  C. 
112. 

(z)  Dot  V.  Her$ey,  3  Wils.  274.  A 
posthumous  son  taking  lands  by  way  of 
remahider,  nnder  the  stat.  10  &  11  Will.8, 
e.  16,  may  lay  the  demise  on  the  day  of 
his  father's  death.    B.  N.  P.  105. 


(a)  The  husband  is  only  possessed  of  s 
ii&rak  in  her  right;  the  term  or  legal  interest 
continues  in  her.  7  H.  6,  3 ;  2  Roll.  Ab. 
341;  Co.  Litt.851. 

(ft)  Bac.  Ab.  tit.  Baron  and  Feme, 
[C.  2]. 

(c)  Parry  v.  Hindle,  2  Taunt.  180. 

(d)  Supra,  Vol.  I.  tit  Proof  or 
Writtxk  Documbvt.  Fenn  v.  Griffith^ 
6  Bing.  633.  Doe  v.  Harvey,  8  Biflg. 
439. 
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denee,  or,  if  there  be  none,  a  copy  (e).    If  there  has  been  no  written  demise.  Proof  of 
the  phuntiff  may  proye  a  demiee  by  parol ;  proof  of  payment  of  rent  by        deouse. 
the  defendant  is  prhnd  facie  eyidence  of  a  tenancy  from  year  to  year  (y )• 
It  is  usual  for  this  purpose  to  giye  notice  to  the  tenant  to  produce  the 
receipts,  but  the  fhct  of  payment  may  be  proyed  by  other  eyidence. 

Eyidence  of  the  payment  of  an  entire  rent  to  the  trustees  of  a  charity,  is 
eyidence  to  support  a  joint  demise,  and  it  is  not  sufficient  for  the  defendant 
to  show  that  they  were  appointed  at  different  times,  in  order  to  proye  them 
to  be  tenants  in  common ;  in  such  a  case  express  proof  is  requisite  (g). 
'Payment  of  small  sums  on  three  different  occasions,  as  rent  in  respect  of 
land  enclosed  from  a  waste  thirty-three  years,  was  held  to  be  conclnsiTe 
eyidence  of  permissiye  occupation  (A). 

Where  encroachments  haye  been  made  by  a  tenant  on  waste  lands  adjoin- 
ing to  the  demised  premises,  it  seems  that  it  is  to  be  presumed  that  they 
were  made  in  right  of  the  demised  premises,  and  that  the  lessor  is  entitied 
to  show  the  determination  of  the  lease  (t). 

A  party  holding  oyer  after  the  expiration  of  a  lease,  at  an  adyanced  rent, 
is  presumed  to  hold  upon  the  other  terms  of  the  former  lease  (J).  So  if  he 
be  let  into  possession  under  an  agpreement  for  a  lease,  and  pays  rent  (&), 
or  admits  such  rent  to  be  due  (/). 

A  tenancy  may  be  presumed  from  cirenmstances :  where  the  tenant  of 
glebe  lands  continued  in  possession  for  eight  months  after  the  death  of  the 


(tf)  Burleigh  y.  StuMfS,  5  T.  R.  465 ; 
7  East,  363.  It  seems  that  a  counterpart 
is  evidence  in  the  first  instance.  Soer. 
Davis,  7  East,  363. 

(/)  Doe  V.  Samuel,  6  Esp.  C.  173.  If 
the  tenant  for  life  leases,  and  dies,  and  the 
remainder-man  receiyes  rent  from  the  ten- 
ant, a  tenancy  from  year  to  year  Is  created. 
Syhes  v.  BurkUt,  cited  1  T.  R.  161 ;  and 
see  tit  UsB  avd  OcctrrATioir. 

{g)  2>oey.  G^anf,I2Ea8t,881.  In  Doe 
d.  Broohee  y.  Fairclough,  6  M.  &  S.  40, 
where  lands  had  been  devised  to  the  rector 
and  dmrchwardens  of  a  parish,  and  their 
snccessors,  for  the  use  of  the  poor,  and 
there  were  two  demises,  one  by  five  chnrch- 
wsurdens  who  were  in  office  when  the  ten- 
ant entered,  and  another  by  a  rector  since 
appointed  and  the  same  chnrehwardens 
jointly,  and  notice  was  given  to  deliver  np 
the  premises  to  the  rector  and  chnreh- 
wardens for  the  time  being,  it  was  held 
that  the  lessors  of  the  plaintiff  were  not 
entitled  to  recover  on  either  demise,  though 
the  defendant  had  paid  rent  to  one  of  the 
churchwardens  (who  gave  a  receipt  as 
chnrehwarden  for  the  nse  of  the  poor),  and 
had  promised  to  qnit  after  receiving  the 
notice  ;  that  Is,  182  days  befbre  the  end  of 
the  year.  6  Ad.  k.  £11.  351.  But  where 
the  rent  is  payable  on  the  usual  feast  days, 
notice  on  one  feast  day  to  quit  on  the  next 
but  one,  being  the  end  of  the  year.  Is  suifi- 
cient  Right  v.  Darhy,  1  T.  R.  IfiO.  Boe 
y.  Doe,  6  Bing,  574.  Doe  v.  Keighily, 
7  T.  R.  63.  Howard  v.  Wemsley,  6  Esp. 
C.  63.    Doe  V.  Green,  4  Esp.  C.  199. 

(A)  3  B.  &  C.  413,  where  Holroyd,  J. 
cited  the  following  passage  from  Bailer's 


N.  P.  104:  **  A  distinction  has  been  taken 
and  allowed  by  all  the  Judges  on  a  case 
reserved  by  Pengdly,  C.  B.,  that  if  a  cot- 
tage Is  built  In  defiance  of  a  lord,  aud  quiet 
possession  has  been  had  of  It  for  20  years, 
It  is  within  the  statute;  but  if  it  were  built 
at  first  by  the  lord's  permission,  or  any 
acknowledgment  have  since  been  made 
(though  It  were  100  years  since),  the  sta- 
tute will  not  run  against  the  lord."  "  Here," 
adds  Mr.  J.  Holroyd,  ''the  payment  of 
rent  was  an  acknowledgment  that  the  occu- 
pation was  by  permission."  When,  however, 
the  sum  paid  Is  very  small,  and  has  not 
been  regularly  paid.  It  may  be  a  question 
for  the  Jury,  whether  the  payment  did  not 
result  from  some  oppression.  P.  C.,  K.  B. 
Easter  term,  1829. 

(t)  Bryan  d.  Child  v.  Winwood,  1  Taunt. 
208.  Doe  d.  Challmer  v.  Davie,  1  Esp.  C. 
461,  contra.  Doe  d.  Colelough  v.  Miller j 
Ibid.  460.  Note,  that  In  the  first  of  these 
cases  the  hindlord  was  seised  In  fee  of  the 
waste,  which  had  been  Inclosed  and  enjoyed 
by  his  tenant  for  life  for  30  years :  It  was 
left  to  the  Jury  to  say  whether  It  was  not 
inclosed  with  the  consent  of  the  lessor,  In 
right  of  the  demised  premises. 

U  )  HuUon  v.  Warren,  3  M.  &  W.  475. 
8o  in  the  case  of  a  lease  void  by  the  sta- 
tute of  frauds.  If  the  tenant  being  let  Into 
possession  pay  rent,  the  holding  will  be 
from  year  to  year,  regulated  by  the  terms 
of  the  void  lease.  Doe  v.  Bell,  6  T.  R. 
471. 

(A)  Knight  v.  Bennett,  3  Bing.  361 ; 
JIfann  v.  Lov^oy,  R.  &  M.  365;  Doe  v. 
5^a^on,  4  BIi^.  446. 

(0  Cogc  v.  Bent,  5  Bing.  185. 
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bjbctmbnt:  hi.  titlb  of  landlord. 


Detenni- 
natioo  of 
the  lease. 

Notice  to 
quit 

Time  of 
entry. 


incumbent,  it  was  held  that  the  succeeding  incumbent  might  be  presumed 
to  have  assented  to  the  continuance  of  the  tenancy,  and  that  a  notice  to 
quit  was  necessary  (m), 

2dly.  The  determination  of  the  lease.  This  may  be  proved,  1st,  by  the 
terms  of  the  lease  itself,  where  the  term  is  certain ;  2dly,  by  proof  of  notice 
where  it  is  necessary  (n) ;  3dly,  by  proof  of  some  act  of  forfeiture. 

1st.  Where  by  the  terms  of  the  original  lease  the  tenancy  is  to  end  on  a 
precise  day,  no  notice  to  quit  is  necessary,  for  both  parties  are  apprised  of 
the  determination  of  the  term  (o). 

2dly.  If  the  tenancy  be  from  year  to  year  (p),  the  plaintiff  must  prove 
that  the  defendant  has  had  the  usual  notice  to  quU  six  months  previous  to 
the  time  of  the  year  when  the  defendant  entered  (g),  A  receipt  for  rent  due 
at  a  particular  day  is  primd  facie  evidence  of  a  holding  from  that  day  (r). 


(m)  Doe  V.  SomervUle,  6  B.  &  C.  126. 

(n)  A  covenant  to  lease  is  not  a  lease, 
and  is  no  defence  to  an  action  by  the  land- 
lord. Fenny  v.  Child,  2  M.  &  S.  255. 
P.,  the  lessor  of  the  plaintiif,  being  seised 
in  fee  of  lands,  having  agreed  for  tlie  sale 
thereof  to  W,  on  or  before  a  certain  day, 
W,  before  that  day  agreed  to  let  them  to 
the  defendant,  who  with  the  permission 
of  the  vendor  was  let  into  possession  as 
tenant  to  IT. ;  the  conveyance  was,  after 
the  stated  day,  executed,  whereby  the 
lands  were  conveyed  to  W.,  but  for  the  nse 
of  P.  the  vendor  for  a  term,  subject  to  a 
proviso  for  redemption  by  W,  on  payment 
of  the  purchase-money,  for  de&ult  of  which 
the  ejectment  was  broaght ;  held,  that  the 
entry  and  possession  of  tiie  defendant  being 
only  that  of  W,  by  anticipation,  no  notice 
to  quit  was  necessary.  J)oe  d.  Parker  v. 
BauUan,  6  M.  &  8. 146.  A  party  defends 
as  landlord;  the  occupiers  having  suffered 
judgment  by  default,  he  cannot  object  that 
his  tenants  have  not  received  notice  to  quit 
from  the  lessor  of  plaintiff.  JDoe  v.  Creed, 
6  Bing.  327.  The  minister  of  a  dissenting 
chapel  is  permitted  by  the  trustees  to  oc- 
cupy a  dwelling-house;  having  no  other 
estate  in  the  premises  than  that  of  a  mere 
tenant  at  will,  it  is  put  an  end  to  by  a  d^ 
mand  of  possession  by  the  trustees,  and 
they  are  entitled  to  recover  the  possession 
without  notice.  JDoe  v.  Jones,  10  B.  &,  C. 
718 ;  8.  P.  Doe  d.  Nieholl  v.  UPKaeg,  lb. 
721.  The  wrongful  payment  of  rent  to  a 
person  not  entiUed,  does  not  operate  as  a 
disseisin  of  the  landlord,  or  disclaimer  of 
his  title,  so  as  to  amount  to  a  forfeiture  of 
the  lease.  J}oed,IHUonY>  Parker,!  Oow's 
C.  18.  But  where  the  defendant  in  eject- 
ment alleged  that  the  person  through 
whom  the  lessor  of  the  plaintiff  claimed  a 
title  in  fee  held  only  as  tenant  to  the  defen« 
dant,  such  an  assertion  of  title  operating  as 
a  disclaimer  of  the  title  of  the  landlord, 
amounts  to  a  forfeiture  of  the  lease  or  sub- 
sisting tenancy,  and  notice  to  quit  need 
not  be  proved.  Doe  d.  Jefferiee  v.  WAt^- 
ack,  1  Oow's  C.  108. 

(o)  Per  Lord  Mansfield,  Bight  v.  Darby, 
1  T.  R.  162.  Mettenger  v.  Armstrong,  1 
T.  R.  64.    Cobb  v.  Stokes,  6  East,  356. 


A  clause  in  an  agreement  by  the  lessee  to 
give  up  a  portion  of  the  demised  land  to 
the  lessor  upon  certain  terms,  in  case  tlie 
lessor  should  want  it  for  building,  without 
any  clause  of  re-entry,  operates  as  a  cove- 
nant, and  not  as  a  condition  in  defeasance 
of  the  estate,  and  the  lessor  cannot  recover 
in  ejectment.  Doe  d.  Wilson  y.  Phillips, 
2  Bing.  13.  In  some  instances  proof  may 
from  efflux  of  time  be  unuecessary;  as 
where  notice  has  been  given  to  a  weekly 
tenant  to  quit  on  Friday,  or  otherwise  at 
the  end  of  his  tenancy  next  after  one  week 
from  the  date  of  the  notice,  and  the  eject- 
ment is  not  brought  until  a  time  has  elapsed 
which  covers  every  day  in  that  week. 
Doe  V.  Scott,  6  Bing.  362. 

(p)  A  demise  for  a  year,  and  afterwards 
from  year  to  year,  operates  as  a  demise  for 
two  years.  Birch  v.  Wright,  1  T.  R.  280. 
A  demise  from  year  to  year  constitutes  a 
tenancy  for  two  years  at  least.  Denn  v. 
Carttoright,  4  East,  20.  Under  a  demise 
for  twelve  months  certain,  and  six  montlis 
notice  afterwards,  the  tenant  is  at  liberty 
to  quit  at  the  end  of  twelve  months,  giving 
six  months  previous  notice.  Thompson  v. 
Maberly,  2  Camp.  673.  But  a  tenant 
who  enters  under  an  agreement  for  a 
lease  for  seven  years,  and  who  occupies  for 
the  whole  of  that  time,  is  not  entitled  to  a 
notice  to  quit  at  the  end  of  the  seven  years, 
although  a  notice  would  have  been  neces- 
sary for  the  purpose  of  qecting  him  within 
the  seven  years.  Doe  v.  Strattan,  4 
Bing.  446.  An  under-tenant  holding  over 
is  not  bound  by  the  terms  of  a  lease  g^ranted 
after  his  coming  in  to  the  tenant,  with  tlie 
terms  of  which  he  is  unacquainted.  Tornr 
ano  V.  Young,  6  C.  &  P.  8. 

(q)  Kemp  v.  Derrett,  3  Camp.  510.  Bat 
that  may  be  varied  by  showing  a  payment 
of  rent  for  the  portion  of  the  quarter  betweeo 
entry  and  quarter-day.  Doe  v.  Johnson, 
6  Esp.  C.  10.  Doe  v.  Stapleton,3  C.  Sl  P. 
275.  Doe  v.  Sehoyn,  Adams  on  ^ject 
120.  A  variation  in  the  rent  during  the 
tenancy  does  not  affect  the  time  of  no- 
tice. Doe  V.  Kendriek,  Adams  on  Eject- 
ment, 129. 

(r)  Doe  v.  Samuel,  5  Esp.  C.  173.  And 
so  ruled  in  Doe  v,  Beaumont,  York  Summer 
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And  where  the  tenant  condnueB  to  hold  the  premises  after  the  expiration  of  Time  of 
a  lease,  and  assigns  his  interest,  the  assignee  holds  from  the  day  on  which  e'^^* 
the  tenancy  under  the  lease  commenced  («).  It  was  once  held  that  the 
notice  to  quit  was  in  \t8e\f  primdfade  evidence  that  the  tenancy  conmienced 
at  the  day  specified  in  the  notice  for  quitting  (t).  But  on  subsequent  con- 
sideration of  the  point  by  the  Judges,  it  was  thought  that  this  rule  was  not 
sufficiently  supported  by  any  principle  ;  and  it  is  now  held,  that  the  notice 
is  not  evidence  of  the  time  of  entry,  unless  it  be  unobjected  to  at  the  time  of 
service  upon  the  defendant  (ii).  Hence  the  notice  is  not  evidence  for  that 
purpose  unless  it  be  served  personally  (x) ;  nor  then,  unless  the  party  can 
and  does  read  it  (y).  And  whether  the  defendant  did  or  did  not  assent  is  a 
question  for  the  jury.  Where  the  defendant  at  the  time  of  service  gave  an 
angry  answer,  complaining  that  he  had  been  harshly  treated,  it  was  held 
that  he  was  not  thereby  precluded  from  showing  that  the  notice  had  been 
served  too  late  (z).  But  where  the  tenant,  on  application  by  the  lessor's 
attorney,  as  to  the  commencement  of  his  tenancy,  misinformed  him,  and 
notice  was  given  in  conformity  with  his  answer,  it  was  held  that  he  was 
concluded  by  it,  and  that  it  made  no  difference  whether  the  information  so 
given  resulted  from  accident  or  design,  since  he  had  induced  the  party  to 
act  upon  it  (a). 

In  general  it  must  be  proved  that  the  notice  to  quit  was  served  half  a  Proof  of 
year  before  the  expiration  of  the  current  year  (fi).    A  longer  notice  may  be  I'otice. 


Assizes,  1834,  by  Lord  LyndhoTBt,  C.  B.  If 
no  direct  evidence  can  be  given  as  to  the 
time  of  entry,  the  cuBtom  of  tlie  country 
is  primSt  facie  evidence  of  the  time ;  it 
ihm  be  no  such  cnstom,  the  rent-day  is  to 
be  considered  as  the  day  of  entry.  If  there 
be  two  rent-days,  the  plaintLBTs  notice 
shall  be  presumed  to  be  right  till  the  de- 
fendant prove  it  to  be  wrong;  and  if  the 
tenant  enters  abont  the  vsual  day,  the 
entry  shall  relate  to  snch  day.  Per  Bnller, 
J.,  Lancaster  Lent  Assises,  1700.  Salkeld, 
by  Brans,  413,  note  (6).  And  see  Doe  v. 
Lamhe,  Adams  on  ^.  316,  dd  ed. ;  Timr 
mint  ▼.  RowHnton,  3  Barr.  1609. 

O)  I>oe  ▼.  Samuel,  6  Bsp.  C.  173.  So 
in  the  case  of  holding  under  a  lease  void  by 
the  statute  of  frauds.  Doe  v.  Bell,  6  T. 
R*  472. 

\t)  Doe  V.  Harris,  1  T.  R.  161. 

(«)  Thomas  v.  Thomas,  2  Camp.  647. 
Dife  T.  Womhwell,  2  Camp,  559.  Doe  v. 
Forsterf  13  East,  406.  Doe  v.  Calvert, 
2  Camp.  388. 

(ir)  Doey.  CaZoerf,  2  Camp.  388. 

(y)  Thomas  r.  ThoTnas,  2  Camp.  647, 
by  the  Court  of  K.  B.  Bo  where  the  notice 
being  general,  and  not  mentioning  any 
time  of  quitting,  a  declaration  was  served 
nearly  a  year  afterwards,  laying  the  demise 
half  a  year  after  the  notice,  the  tenant  on 
service  making  no  objection  as  to  the  time, 
Ld.  EUenborongh  held  that  it  was  a  question 
for  the  jury  wliether  the  tenant  must  not 
be  taken  to  have  admitted  that  the  notice 
was  good.   Doe  t.  WomJbwell,  2  Camp.  559. 

(z)  OakappU  V.  Copons,^  T.  R.  361. 

(a)  Doe  V.  Lambley,  2  Esp.  C.  635. 


{b)  night  V.  Darhify  1 T.  R 150.    If  a 
house  be  taken  by  the  month,  a  month's 
notice  is  BufRdent.    Doe  v.  Hazell,  1  Esp. 
C.  04.    A  weekly  reservation  of  rent  is  otI- 
dence  of  a  weekly  holding.    Doe  d.  Pm- 
eoek  V.  nqffhn,  6  Esp.  C.  4.     And  see 
Kemp  V.  Derrett,  3  Camp.  610.    Where 
the  tenant  entered  in  the  middle  of  a  quarter 
under  an  agreement  to  pay  rent  for  the 
half  quarter  and  quarterly,  it  seems  that 
the  tenancy  commences  from  the  preced- 
imc  quarter-day.    Doe  v.  Selwifn,  Adama 
on  ^Jec.  120.    But  a  quarterly  reserva- 
tion of  rent  does  not  dispense  with  a  half- 
year's  notice.    Shirley  y.  Newman,  I  Esp. 
C.  226.     Where  the   entry  was  in  the 
middle  of  a  quarter,  and  payment  was  made 
for  the  fraction  between  the  time  of  entry 
and  Christmas,  and  the  rent  was  afterwards 
paid  at  Christmas  and  Midsummer,  it  was 
held  to  be  a  holding  from  Christmas.   Doe 
V.  Johnson,  6  Esp.  C.  10.     Notice  on  28th 
September,  to  quit  at  the  ensuing  25th 
March,  is  good ;  the  customary  hidf-year 
is  sufficient.    Boe  v.  Doe,  6  Bing.  574. 
The  tenant  came  in  at  the  half-quarter,  and 
at  quarteiKlay  paid  the  half-quarter's  rent, 
and  from  thence  paid  quarterly;  a^notice 
to  quit  at  the  last  quarterniay  of  the  cur- 
rent year  is  sufficient,  notwithstanding  a 
previous  notice  expiring  at  the  half-quarter. 
Doe  V.  Stapleton,  3  C.  &  P.  275.  And  see 
Doe  V.  Johnson,  6  Esp.  C.  10.    Notice  to 
quit  to  a  weekly  tenant  **  on  P,  provided 
his  tenancy  expired  on  jP.,  or  otherwise  at 
the  end  of  his  tenancy  next  after  one  week 
from  the  date  of  the  notice,*'  is  sufficient. 
Doe  V.  Scott,  6  Bing. 362. 
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necessftry,  or  a  shorter  one  sufficient,  if  a  custom  to  that  effect  be  piored  (c). 
There  is  no  distinction  between  houses  and  hinds  as  to  the  time  of  notice  (^ 
Where  a  tenant  enters  upon  different  portions  of  the  premises  at  different 
times,  for  the  convenience  of  husbandry,  and  it  does  not  appear  from  any 
express  agreement  from  what  point  of  time  the  tenancy  was  to  commence, 
the  rule  of  law  is,  that  it  shall  be  taken  to  commence  from  the  time  of 
entering  upon  that  which  is  the  principal  and  substantial  subject  of  the 
demise  (e) ;  and  it  is  a  question  of  fact  for  the  jury  to  ascertain  what  b  the 
principal,  and  what  the  accessorial  subject  of  demise  (/^. 

In  the  case  of  Doe  y.  Snowden  (g\  the  arable  part  of  the  fann  was  held 
from  Candlemas,  but  the  rent  was  made  payable  from  Old  Lady-day,  and 
the  tenancy  was  held  to  commence  on  the  latter  day  (A).  Where  the  tenant 
was  to  enter  upon  the  arable  lands  at  Candlemas,  and  all  the  other  pre- 
mises on  the  LadyHlay  following,  and  agreed  to  quit  the  same  according 
to  the  terms  of  entry  as  af<»e8aid,  and  the  rent  was  reserved  half-yeariy, 
at  Michaelmas  and  Lady-day,  the  tenancy  was  held  to  commence  from 
Lady-day,  with  a  privilege  for  the  in-«oming  tenant  to  enter  on  the  arable 
land  at  Candlemas,  for  the  purpose  of  ploughing  (i).  Under  an  agreement 
of  demise  of  a  dwelling-house,  mills,  and  other  buildiogs,  for  the  purpose 
of  carrying  on  a  manufactory,  together  with  meadow,  pasture,  and  bleaching 
grounds ;  to  commence,  as  to  the  meadow,  from  the  2dth  of  December  last, 
and  as  to  the  pasture,  from  the  25th  of  March  next ;  and  as  to  the  housing, 
mills,  and  all  the  rest  of  the  premises,  from  the  1st  of  May,  reserving  the  first 
year's  rent  on  the  day  of  Pentecost,  and  the  other  half-year's  at  Martinmas,  it 
was  held,  that  the  substantial  subject  of  the  demise  being  the  house  and  build- 
ings for  the  manufacture,  which  were  to  be  entered  upon  the  Ist  of  May,  that 
was  the  substantial  time  of  entry  to  which  a  notice  to  quit  ought  to  refer,  and 
not  to  the  25th  of  December,  when  the  in-coming  tenant  had  liberty  of  enter- 
ing  on  the  mieadow,  which  was  merely  ancillary  to  the  other  and  priBoipal 
subject  oi  the  demise ;  and  therefore,  that  a  notice  to  quit,  served  on  the 
28th  of  September,  was  sufficient  (A).  Where  the  time  of  entry  depends  on 
the  tenns  of  a  deed  or  other  written  instrument,  no  parol  evidenoe  can  be 
admitted  to  vary  the  terms.  Where  the  demise  was  of  lands  to  be  held 
from  the  Feast  of  St.  Michael,  which  must  be  taken  to  mean  from  New 
Michaelmas  (l\  it  was  held  that  evidence  could  not  be  admitted  to  show 
that  Old  Michaelmas  was  meant  (m).    Under  an  agreement  between  the 


(r)  Roe  T.  WUMnmrn,  Co.  Lite,  by  But- 
ler, 270,  b.  Mo9  V.  Charmt^  Peske's 
Css.4. 

(d)  1 T.  R.  182. 

(e)  Doe  ▼.  Spenee,  fl  East,  120.  Doe  v. 
Lea,  11  East,  312.  Doe  v.  Howard^  11 
East,  496.  See  Co.  Litt  68 ;  Allen,  4 ;  2 
Ld.Raym.  1008;  2  Jones,  5;  2Salk.418, 
4 ;  3  JBurr.  1003. 

(/)  Doe  V.  Howard,  11  East,  408. 

Or)  2  Bl.  1234,  cited  2  East,  383. 

(A)  Ibid.  This  case  is  said  to  have  been 
OTerniled  by  Lord  Kenyon,  at  Nisi  Prhu, 
in  the  case  of  Doe  ex  dem.  Lord  Orey  de 
Wilton,  where  the  defendant  entered  npon 
the  arable  lands  at  Candlemas,  and  the 
bnlldings  and  pastures  at  May-day,  the 
rent  payable  at  Michaelmas  and  Lady*day, 
and  the  notice  to  quit  was  given  six  months 
before  May-day,  but  not  six  months  before 


Candlemas ;  and'  Lord  Kenyon  nonsaited 
the  plaintiff.  But  it  does  not  appear  in 
that  case  whether  six  months  notice  pre- 
vious to  Lady-day  had  been  i^ven.  See  the 
observations  of  Qroee,  J.,  2  Eut,  383, 

(t)  Doe  v.  Spenee,  6  East,  120. 

(*)  Doe  V.  Watkins,  7  East,  561. 

(l)  Doe  V.  Vince,  2  Camp.  257. 

(m)  Doe  V.  Spicer,  11  East,  312.  Seats, 
it  is  said,  where  the  letting  is  by  paioL 
Doe  V.  Benson,  4  B.  &  A.  588;  supra, 
tit  Custom.  And  where  the  demise  if 
by  deed,  extrinsic  evidence  is  inadmissi- 
ble to  show  that  by  such  words  New 
Michaelmas  was  meant  Doe  v.  Lea, 
11  East,  312.  SmUh  v.  Walton,  8  Bing. 
236.  But  where  the  letting  has  been  by 
parol,  it  has  been  held  that  evidence  was 
admissible  of  the  custom  of  the  oonntiy  to 
show  that,  by  Lady-day,  Old  Lady-day  wu 
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landlord  and  tenant  that  the  other  party  may  determine  the  tenancy  by  Proof  of 
giying  a  quarter's  notice,  Ruch  notice  must  expire  on  or  before  the  day  of  °®'"^*^  *^ 
the  year  on  which  the  tenancy  commenced  (?i).  According  to  the  ordinary 
rule  the  words  of  a  demise  are  to  be  token  fortius  contra  proferentem,  find 
therefore  when  two  periods  of  quitting  are  designated  by  the  same  words, 
the  tenant  shall  have  his  option  (o).  Less  than  six  months  notice  will  not 
be  sufficient,  although  it  be  accepted  by  the  landlord,  unless  there  be  a 
surrender  in  writing  or  by  operation  of  law  (p). 

The  service  of  notice  in  writing  is  usually  proved  by  the  agent  who  served 
it,  who  produces  a  duplicate  original  (q),  signed  by  the  landlord ;  if  there 
be  no  duplicate  it  seems  that  notice  should  be  given  to  produce  the  original 
notice  (r).  If  the  notice  has  been  attested,  the  attesting  witness  should  be 
called  («).  It  is  not  however,  essential  that  the  notice  should  have  been  in 
writing  (<),  although  served  on  the  behalf  of  a  corporation  ag^egate  («) : 
it  is  sufficient  in  such  case  to  prove  that  the  notice  was  given  by  the  steward 
of  a  corporation  aggregate,  without  showing  that  he  had  a  power  of  attorney 
for  the  purpose,  th«  adoption  of  the  notice,  by  the  bringing  the  action,  being 
sufficient  proof  of  his  authority  (x);  and  it  seems  that  an  agent  who  has 
authority  to  let  lands  and  receive  rents  has  also  authority  to  give  a  sufficient 
notice  to  quit(y) ;  as  in  the  instance  of  a  receiver  appointed  by  the  Court  of 
Chancery. 

Where  a  lease  contained  a  proviso  for  its  determination  by  either  land- 
lord or  tenant,  their  respective  heirs  and  executors,  on  giving  six  months 
notice  under  his  or  their  respective  hands,  a  notice  signed  by  two  of  the  land- 
lord's executors,  on  behalf  of  themselves  and  a  third  executor,  was  held  to 
be  insufficient,  for  the  proviso  required  the  signature  of  all  three,  and  the 
notice  was  not  sustainable  on  the  general  rule  of  law,  that  one  joint-tenant 
may  bind  the  rest  by  an  act  done  for  their  benefit,  since  there  was  no  evidence 
that  the  determination  of  the  tenancy  was  for  the  benefit  of  all  (z).  And  it 
was  held,  that  the  subsequent  assent  by  the  third  executor  did  not  make  the 
notice  good  by  relation,  since  the  general  principle  did  not  apply  to  cases 
where  the  intermediate  conduct  of  the  parties  ^ould  be  affected  by  the  ratifi- 
cation (a).  Under  a  proviso  in  a  lease,  so  that  if  either  of  the  parties  should 
be  desirous  to  determine  it,  it  should  be  lawfxil  for  either  his  executors  or 

meant.    Doe  v.  Bensmiy  4  B.  &  A.  588.  OroveY,  Ware,2  Starkie'sC.  174;  supra, 

Furley  r.  Wood,  Runn.  £j.  112.    1  Esp.  tit  Attobnby;  infra,  tit.  Notice. 

C.  198.    Id  the  case  of  Doe  t.  Benson  {s)  Doe  v.  Deanford,  2  M.  &  S.  62. 

above  cited,  the  demise  appears  to  have  (0  I^oe  v.  CricA,  5  Esp.  100.    Sectis 

been  not  only  by  parol  in  the  technical  where  by  agreement  a  written  notice  is 

sense   without   deed,   but   also    without  required,  Timmins  v.  RotcUnson,  3  Burr. 

writing ;  Abbott,  C.  J.,  and  Holroyd,  J.,  1003,  or  by  the  provisions  of  a  power. 

lay  stress  on  the  solemnity  of  a  demise  by  Legg  v.  Benison,  VViileB,43. 

deed,  but  the  latter  adds,  tliat  tlie  letting  (m)  Roe,  on  the  dem.  of  the  Dean  and 

being  by  parol,  the  party  is  at  liberty  to  Chapter  of  Rochester  v.  Pierce,  2  Camp. 

explain  the  words  used.    So  evidence  is  90. 

admissible  to  explain  the  intention  of  the  (x)  Ibid.  2  Camp.  96,  cor,  Macdonald, 

parties  in  such  cases.  Denn  v.  Ilopkinson,  C.  B. 

8  B.  &  R.  501.  (y)  Doe  t.  Read,  12  East,  57  ;  and  see 

(n)  Doe  V.  Donovan,  2  Camp.  78 ;  1  5  Burr.  2094.    Doe  v.  Wood,  and  Doe  v. 

Taunt.  555.  Blair,  MSS.    Doe  v.  Mizem,  per  Patti- 

(o)  Per  Heath,  J.,  in  Doe  v.  Donovan,  son,  J.,  2  Mo.  &   R.  56.      But  a  mere 

1  Taunt.  556,  citing  Darin  v.  Spitrrier,  receiver  of  rents  has  no  power  to  determine 

8  B.  &  P.  399.  a  tenancy.    Doe  v.   Waltert,  10  B.  &  C. 

(p)  Johnstone  v.  ITuddlettone,  4  B.  &  C.  Oil,  j)cr  Parke,  J.    Tlie  mere  agent  of  an 

022.    See  FaAuns,  St.  op.  agent  cannot  give  such  notice.    Doe  v. 

iq)  Hine  v.  Beaument,  3  B.  &  B.  288.  Robinson,  3  Bing.  N.  C.  077. 

(r)  But  see  AcUand  v.  Pearce,  2  Camp.  {z)  Right  v.  Cuthell,  6  East,  491. 

261 ;  supra,  tit.  Bills  of  Exchange;  {a)  IbuL 
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administrators  to  do  it,  tlie  devisee  of  the  lessor  is  entitled  to  give  such 
notice  (b).  If  four  joint-tenants  jointly  demise  the  land  from  year  to  year, 
such  as  give  notice  to  quit  may  recover  their  several  shares  in  ejectment 
upon  their  several  demises  (c).  Where  a  lessee  underlet  a  part,  and  gave  np 
the  remainder  to  the  lessor,  it  was  held  that  the  latter  could  not  determine 
th  e  sub-lessee's  tenancy  by  notice,  since  there  was  no  privity  between  them  (d). 
Proof  of  service  at  the  dwelling-house  of  the  tenant,  although  not  upon  the 
demised  premises,  is  suflScient  (e),  and  so  is  service  on  a  servant  on  the 
premises  (/),  to  warrant  the  presumption  that  the  notice  was  received  by 
the  tenant.  So  where,  on  the  tenant's  having  left  the  premises,  notice  is 
served  on  the  party  who  takes  possession  after  him,  for  It  may  be  presumed 
that  he  came  in  as  assignee  (^).  But  after  the  death  of  the  tenant,  in  an 
action  against  the  widow,  proof  of  leaving  the  notice  at  the  dwelling-house 
without  any  proof  of  delivery  to  a  servant,  or  that  the  defendant  lived  there, 
was  held  to  be  insufficient  (A).  Upon  a  joint  demise  to  two,  one  of  whom 
resides  on  the  premises,  service  upon  him  is  sufficient  to  enable  the  jury  to 
presume  that  it  reached  the  other  (i).  If  the  notice  has-been  signed  by  an 
attesting  witness,  he  must  be  called  to  prove  it  (k) ;  and  it  is  not  sufficient 
in  such  a  case  to  show  that  upon  service  of  the  notice  the  tenant  read  it  over, 
and  did  not  object  to  it  (Q.  In  the  case  of  a  corporation,  notice  should  be 
addressed  to  the  corporation,  and  served  upon  the  proper  officer  (tn). 

It  must  appear  on  the  face  of  tlie  notice  thus  proved,  that  the  tenant  was 
sufficiently  apprized  by  it  of  the  landlord's  intention  to  determine  the 
tenancy  at  the  expiration  of  the  current  year  (n).    A  notice  to  quit  at  Lady- 


(h)  Boe  V.  Haglyy  12  East,  464. 

(c)  Doe  d.  Waynum  v.  Chapliny  3  Taunt. 
420.  The  sever^  demises  to  the  plaintiff 
in  ejectment  sever  the  joint-tenancy.  Per 
Ld.  EUenborough,  Doe  v.  Ready  12  East, 
B7.  And  where  one  gives  notice  in  the 
.name  of  all,  it  is  a  s^ood  notice  for  all. 
Doe  V.  Summersetty  1  B.  &  Ad.  135; 
and,  as  it  seems,  such  a  notice  is  saili- 
eient  to  determine  the  tenancy,  although 
all  the  c<Kten8Dt8  did  not  concnr,  lb. 
140,  and  see  2  Man.  &  R.  434    Notice 

•given  by  a  stranger  professing  to  act  as 
agent  for  several  Joint-tenants,  is  not 
available  nnless  it  be  ratified  before  the 
notice  begins  to  run.  Doe  v.  Walteriy 
10  B.  &  C.  026.  Contra.  Ooodtitle  v. 
Woodtvardy  3  B.  &  A.  689.  A  landlord 
having  let  premises  to  a  firm  in  which  he 
is  a  co-partner,  may  qect  on  notice  given. 
Doe  V.  Prancuy  4  M.  &  W.  331. 

(d)  Pleasant  v.  J3enjon,  14  East,  234. 
If  the  lessee,  on  receiving  notice  to  quit, 
gives  notice  to  his  snb-lessees  to  quit,  and 
they  refuse,  ejectment  may  be  maintained 
against  liim  for  so  mneb  as  his  snb-lessees 
refuse  to  give  up.  J?aev.  Wiggt  y2  If ,  11.330. 

{e)  See  Lord  Kenyon's  observations  in 
Janet  v.  Gr\ffitkBy  4  T.  R.  464. 

(/)  Janesy, Marshy ^T. R. 464 ;  Runn. 
112 ;  4  T.  R.  361.  It  is  sufficient  although 
the  tenant,  by  reason  of  absence,  was  not 
informed  of  it  till  within  half  a  year  of  ito 
expiration.  Doe  v.  Dunbar,  M.  &  M.  10. 
Bat  service  on  a  relation  of  the  snb-tenant 


on  the  premises  is  insufficient,  although  it 
be  directed  to  the  lessee.  Doe  v.  Levi, 
Adams  £|j.  115. 

(g)  Doe  V.  WUliams,  6  B.  &  C.  41. 

(h)  Doe  V.  Lucas,  5  Esp.  C.  153. 

(i)  Doe  V.  Watkinsy  7  East,  551.  So 
a  parol  notice  to  one  has  been  deemed  to 
be  sufficient.  5  Esp.  C.  196.  Doe  v.  Crieky 
Co.  Litt.49,b. 

{k)  2  M.  &  S.  62. 

(0  Doe  V.  Dumfordy  2  M.  &  8. 62. 

(m)  Doey.  fTootiman,  8  East,  42d. 

(n)  A  notice  it  seems  would  be  sufficient 
requiring  the  tenant  to  quit  "  as  soon  as 
by  law  he  mighf  Per  Ld.  Ablnger,  in 
Good  V.  HowelUy  4  M.  &  W.  199.  A 
notice,  however,  vdll  be  insufficient  if  it  be 
too  general,  as  if  it  be  to  quit  forthwith,  or 
henceforth,  or  simply  *'to  quit"  generally. 
lb.  Or  be  in  the  alternative  to  quit  or 
bold  on  a  new  agreement;  and  therefbn>i 
although  a  notice  to  quit,  or  I  shall  insist 
on  double  rent,  is  good  as  referring  only 
to  the  penalty  of  the  stat  4  Q.  2,  c  29, 
against  holding  over  (although  Its  termf 
were  mistaken^  was  held  to  be  good ;  yet  if 
the  notice  had  been  to  quit,  ''or  else  that 
you  agree  to  pay  double  rent,"  it  wouW 
have  been  insufficient.  Per  Ld.  Mansfield, 
in  Doe  v.  Jaekton,  Doug.  175.  Objec- 
tions of  this  nature,  however,  are  reluct- 
antly admitted  by  the  courts.  Doe  ▼• 
Archery  14  East,  245.  And  an  obvioiif 
mistake  will  not  avoid  the  notice.  Where 
notice  was  given  at  Mlcfaaehnas  1795  to 
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day  generally,  is  a  sufficient  notice  for  Old  Lady-day  (jo).  Notice  to  quit  on  Proof  of 
the  25th  of  March,  or  8th  of  April,  is  sufficient,  if  it  be  delivered  six  months  ^Jjjj^®  ^^ 
before  the  former  day,  although  it  be  doubtful  which  of  these  was  the  day 
of  entry  {/?).  Where  the  lease  was  by  parol  from  Lady^dayy  and  notice  was 
given  to  quit  at  Old  Lady-day,  it  was  held  that  parol  evidence  was  admis- 
sible of  the  custom  of  the  country  to  show  that  by  Lady-day  the  parties 
meant  Old  Lady-day  {q)» 

Where  the  tenancy  of  land  began  on  the  2d  of  February,  and  of  the  houses 
an  the  1st  of  May,  a  notice  was  given  on  the  22d  of  October  to  quit  both  land 
and  houses  ''  at  the  expiration  of  half  a  year  from  this  notice^  or  at  such  other 
time  or  times  as  your  present  year's  holding  of  the  premises  or  any  part 
thereof  respectively  shall  expire,  after  the  escpiration  of  half  a  year  from 
this  notice,"  was  held  to  be  sufficient  to  determine  the  tenancy  of  the  houses 
on  the  2d  of  April  1834,  and  of  the  lands  the  2d  of  February  1835  (r). 

But  a  notice  to  quit  pai*t  of  the  demised  premises  («). 

Where  A,  was  tenant  of  the  premises,  but  left  them  several  years  ago, 
and  B.  then  entered  and  occupied,  but  no  rent  had  been  paid  since  il.'s 
occupation ;  it  was  held  that  it  was  sufficient  to  serve  notice  to  quit  on  B., 
for  an  assignment  to  him  might  be  presumed  (t), 

A  mis-description  of  the  premises  in  the  notice  will  not  be  fatal,  unless 
the  party  be  misled  by  it.  Where  by  mistake  the  Waterman's  Arms  was 
inserted  for  the  Bricklayer's  Arms,  the  variance  i^as  held  to  be  unim- 
portant (tc).  Although  the  notice  be  directed  to  the  tenant  by  a  wrong 
Christian  name,  yet  if  he  keep  it  the  mistake  is  waived  (or).  A  notice 
requiring  the  tenant  of  lands  demised  to  the  rector  and  churchwardens  of 
a  parish  in  trust,  signed  by  the  rector  and  churchwardens,  and  requir- 
ing the  tenant  to  deliver  up  the  premises  to  the  churchwardens  for  the 
time  being  (there  being  no  such  corporation),  has  been  held  to  be 
bad  (y).  The  plaintiff,  instead  of  proving  the  notice  to  quit,  may  show 
that  the  tenant  has  denied  his  (the  landlord's)  title  (z),  and  holds  ad- 


qnit  at  Lady-day  which  will  be  in  the  year 
1794,  and  the  tenant  was  told,  on  service 
of  the  notice,  that  he  must  quit  on  the  next 
Lady-day,  it  was  held  to  be  safficieat. 
Voe  y.  KigfUley,  7  T.  R.  63;  and  see  Doe 
V.  Ctdltford,  4  B.  &  R.  248. 

(o)  Dunn  y.  Walker,  Peake's  Ev.  367. 
Dtmnv.  WaTie,  Ibid.  JDoev,  Vinee,2Camp, 
256.  Doe  ▼.  Brookes,  2  Camp.  257.  See 
Furley  v.  Wood,  1  Esp.  C.  198;  Doe  v. 
JLea,  11  East,  312.  So  a  notice  to  quit  on 
the  25th  of  March  or  the  8th  of  April,  is 
sufficient,  the  disjunctive  being  used  not 
to  give  an  alternative,  but  to  quit  a  hold- 
ing from  either  Old  or  New  Lady-day. 
Doe  V.  Wrightman,  4  Esp.  c.  5. 

(p)  Doe  V.  Wrightman,  4  Esp.  C.  5. 

(q)  Doe  d.  Hall  v.  Benson,  4  B.  &  A. 
688.  Secus,  where  the  letting  is  by  deed. 
Doe  V.  Lea,  11  East,  312.  And  see  Furley 
V.  Wood,  1  Esp.  C.  198;  supra,  tit. 
Custom. 

(r)  Doe\.  Smith,  5  Ad.  k  Ell.  350. 

(*)  Doe  V.  Archer,  14  East,  245.  Doe 
T.  Church,  3  Camp.  71.  For  the  lessor 
<;annot  split  the  tenancy,  determining  it  as 
to  part  and  continuing  it  as  to  the  rest ; 
but  the  Court  will,  if  the  notice  be  capable 


of  such  a  construction,  construe  it  as  put- 
ting an  end  to  the  tenancy  altogether.  Doe 
V.  Archer,  14  East,  245. 

(t)  Doe  d.  Morris  v.  Williams,  6  B.  & 
C.  41 .    Doe  V.  Murless,  6  M.  &  S.  1 10. 

(u)  Doe  V.  Cox,  4  Esp.  C.  185. 

{x)  Doe  V.  SpUler,  6  Esp.  C.  70. 

iy)  Doe  V.  FaircUmgh,  6  M.  & S.  40. 

iz)  B.  N.  P.  96;  Cowp.  622.  What 
shall  be  deemed  to  amount  to  a  disclaimer 
is  usually  a  question  of  law.  According  to 
Best,  J.,  notice  is  in  no  case  necessary, 
unless  a  tenancy  be  admitted  on  both  sides. 
Doe  V.  Frowd,  4  Bing.  557.  If  a  tenant 
denies  his  tenancy,  there  can  be  no  neces- 
sity for  terminating  that  which  does  not 
exist.  lb.  The  question  is,  has  he  denied 
the  landlord's  title  ?  The  act  must  be  one 
inconsistent  with  the  landlord's  title ;  the 
mere  paying  rent  to  another  does  not  ope- 
rate as  a  forfeiture  of  the  lease.  Doe  v. 
Pasquali,  Peake's  C.  96.  But  if  a  tenant 
pay  rent  to  a  person  claiming  to  be  landlord, 
and  allow  him  as  such  to  branch  and  cut  the 
trees,  the  submission  to  such  acts  amounts 
to  an  acknowledgment  of  title.  Per  Ld. 
Tentcrden,  in  Grubh  v.  Grubb,  10  B.  &  C. 
824.    Where  a  tenant  at  will  dies,  and  his 
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xer^t-Ufa):  l»at  if  it  app<»ar  that  the  tenant  has  refu«ed  to  quit  on  aerrmnt 
of  a  dispute  between   conten»J!iijr  cUimaiit^   notice  will   still  be  neces- 
5arT  t  h).    Such  «li*claiiner,  to  be  available,  nau5t  be  proved  to  bmTeocciirred 
b^-tore  the  demise  (r). 
Tf  ant  At  In  the  case  of  a  tmancy  at  will  or  otherwise,  where  the  party  b  lawfully 

^-^*-  in  p»«<e'*sion  td\  the  li'aiatiff  mu«t  prore  an  entry  npon  the  premises  or  a 

notii-e  to  quit,  or  demaiid  of  pos^e:^?ion,  or  some  other  (<»)  act  done  by  him 
to  dr-termine  the  tenancy,  prerious  to  the  day  of  the  deniise  in  the  declara- 
tion ty).  The  confession  of  the  defendant  by  entering  into  the  common 
mle,  is  not  evidence  to  show  such  determination  (g).    One  pat  into 

he'iT  entrnand  claini«  tL^  laod  as  hi^  own, 
n  ■Xlit  U  not  lUcr-i-^-in,-.  T)"*'  x.  Thompsimy 
1  \.  i  P.  -2 1  .i.  W  at  f e  thr-  dr  fendan  t,  bold- 
in'j:  u:.  :cr  a  tenant  t'»r  life,  in  ausiref'  to  a 
ci::inn  by  the  piaintilf  a»  h-ir,  statt-d,  that 
\.r-  iu  I'i  the  pn- mi ««'.<*  a^  tenant  to  S.\  thit 
h**  \Ai\  r.e'.»T  r.'ii*:il«'»Tvd  the  pbintitf'as  hi^^ 
fc»n<ll.»ni ;  lliat  he  *h'.Qlii  \^  r«idy  to  pay 
rent  to  any  one  proirni  to  S?  fntill'^  to  it, 
aud  that,  witk'*ot  tiisputir.s  the  plaintiff 
pftii^ree,  he  mu«t  ilioline  taking  upon 
hiru^if  to  dt^-i'ie  opon  his  claim,  wi th- 
en t  more  satisfactiTv  pn>  f  in  a  le?jl 
manner :  he  wa^  held  to  have  disclainied. 
Jhw  T.  Frofcdj  4  King^.  oOT.  It  is  a 
dL<cIaimer  if  the  tt-riant  say  to  the  land- 
lord, **  I  hare  no  rent  for  yoo.  for  A.  has 
ordered  me  to  pay  you  none."  Doe  t. 
Pitman,  2  X.  &  M .'tw'd.  W  hero  the  tenant 
giTes  posa€«si«>o.  and  also  the  1  -a«€.  to  one 
who  claims  hoi^tilely,  it  i^  a  forfeitiuv  of 
the  lease.  Doe  t.  F/'y/m,  1  C.  M.  dc  R.  137. 
'Where  the  disclaimer  is  merely  as  to  part, 
the  plaiiitiff  may  recover  pro  tanio ;  and 
so  where  ejectment  heing  broa^ht  against 
»eTeral,  in  respt-ct  of  soeral  tenements, 
tliC  plaintiff  may  recorer  as  to  those  who 
hare  disclaimed,  although  he  fail  as  to  the 
rest.  Doe  t.  Ciarkt,  Peake's  Add.  C.239. 
A  defendant,  hoItli:>«;  under  a  tenant  for 
liff,  OD  his  death  receives  a  letter  from  the 
plaintiff,  claiming  as  heir  and  demandins: 
rent;  he  answers  that  the  defendant  was 
tenant  to  S^  and  that  he  never  coc»idered 
thf  plaintiff  his  landlor  1,  bat  would  pay 
rent  to  the  party  entitled :  held  to  be  a 
di^laimer  of  plaintiff's  title.  There  the 
}f*^  -T  of  plaintiff  was,  on  death  of  tenant  for 
life,  entitled  to  treat  defendant  as  a  tres- 
pa>s  r;  and  a  notice  to  quit  is  only  nece»> 
iKiry  where  a  tenancy  is  admitted  on  both 
sidts.  Doe  v.  Froirdy  4  Bins:.  oo7.  A  let- 
ter, dated  June  1&1:),  discbiniin?  all  con- 
nexion with  the  lessor  of  the  plaintiff  (to 
vtiiom  he  had  oi.ce  paid  rent)  for  many 
vrnrs,  is  siifficiiiit  evi«I»-nce  to  8i:p|ort  a 
d.  Miisc  laid  in  May  UVi.  Doe  v.  Gruh\ 
10  B.  &  C.  817.  See  Doe  d.  Ld.  Caiclor 
T.  King,  Exchequer. 

(a)  A  mere  oral  disclaimer,  withoat  any 
act  done,  is  iL*i!tficitnt.  Per  Parke,  B. 
in  /^o«  V.  Stannion,  I  M.5t  W.7(h8.  And 
^%iiere  the  tenant,  having  made  a  bargain 
for  the  purchase  of  the  property  from  his 
landlord,  refoaed  to  gif  e  it  ap  oo  demand. 


saying,  be  had  boasht  and  wo«Id  keep  it, 
and  was  reudy  to  pay  the  mooey ;  it  was 
raled  that  it  was  oo  disclaimer  sopenedirz 
notice.  lb.  Wbi-re  any  act  has  been  d*jo« 
disclaiming  the  tenancy,  and  settiac  ti»e 
landlord  at  dt-liacce.  as  where  the  traant 
atti>fns  to  anntLer,  the  iandiocd  msT  beat 
him  a4  a  trvspa<ser.  Doe  t.  Wiirtiek^ 
Ciow.  1^5.  Whether  he  be  tenant  merely 
fr>>m  rear  to  vear,  or  for  a  hxiger  terwu 
Doe  T.  FlyHHyl  C.  X.  &  B.  137. 

{h)  Doe  T.PasqHitliy  Peake's  C.  196L 

(CI  2>oc  T.  Litherltind,  1  Ad.  Jc  EIL 1^, 
Dmx.  Cawdor^  1  C.  M.  &  B.  »X.  ?■>  an 
admiseion  of  a  disclaimer  is  insafficient, 
or.ltrss  it  be  of  a  diaciaimcr  before  the  de- 
mise,   lb. 

\d)  Denn  r.  BatcUtUy  10  East,  961. 
Doe  T.  Jatktoti,  1  B.  &C.  U^  Do*  r. 
Staanitmj  1  M.  ^  W.  70a  A  party  suf- 
fered to  occupy  cannot  be  deeaied  a  tres- 
passer.    Per  Parke,  B.  lb. 

(e)  (Joodtaie  t.  Herbert^  4  T.  B.  OeO. 

(/)  Anything  amonuting  to  a  deter- 
mination of  the  will  is,  in  the  case  of  a 
tenancy  at  will  or  permissive  oecapatioii, 
eqoivalent  to  a  demand  of  poseeaaion. 
Where  a  pnrchaser,  let  into  possessioB,  re- 
fuses to  complete  his  purchase,  aad  assigns 
hl4  interest,  the  assi^^nmcnt,  withoat  any 
de^sn  ^.  ariioucts  to  a  <l  ttru.ination  of  the 
wilL  Doe  T.Abbott,  Winton  Sobub.  Asa. 
1)<:)8;  Ri>«coe  on  £t.437  ;  and  see  Doe  t. 
Price,  <J  Bing.  9oa  Bull  r.  Cmaimore, 
2C.M.&B.]iO.  Doe  ▼.  7Aom|M9«, 444. 
See  further,  tit.  YsNDoa  &  VB9DBB. 
t^Qch  a  denand  may  be  aiade  oa  the  wife 
of  the  tenant  at  will,  oa  the  pnauaet. 
Doe  r.  Strtet,  2  Ad.  &  EIL  329. 

{ff)  Rvjht  T.  Betmiy  13  East,  «10.  In 
the  case  of  a  tenant  by  sufferance,  it  a 
sufficient  that  the  ow  ner  make  an  entry  oa 
the  premises  previous  to  ejectment,  withoat 
any  demand  of  possession.  Doe  r.  Lawder, 
1  Starkie's  C.  d()8.  In  the  case  of  WeakJp 
T.  Buckndl,  Cowp.  473,  where  the  de- 
fendant had  had  pa<ses^i<1n  for  eighten 
yt-ars,  under  an  uu» tamped  asmemcnt,  for 
a  lease  fur  twenty-one  years,  and  a  half 
years  notice  to  quit  had  been  daly  sored, 
it  was  held  that  the  plaintiff  eoald  not 
recover,  Inasmuch  as  it  woald  merely  give 
the  Court  of  Chancery  an  opportaidty  of 
undointr  all  again.  Qm.  In  Dve  d.  ytnreU 
T.  Adam,  where  the  defendant  was  let  into 
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sion  npon  an  agreement  for  the  purchase  of  land,  cannot  be  ousted  of  the  T«nant  at 
possession  before  the  lawful  possession  has  been  determined,  by  a  demand,  will, 
or  otherwise  (A).    And  so  it  is  where  a  tenancy  at  will  is  created  by  means 
of  a  lease  for  four  years,  without  writing  (i). 

In  ejectment  for  a  forfeiture  by  the  tenant  or  his  assignee,  the  plaintiff  Forfeiture, 
must  first  prore  the  lease  (k),  and  secondly,  the  breach  of  it  (/). 


ffoss^ssion  under  an  A^^jeem^nt  for  sale, 
with  stipulations  that  the  purchase-money 
should  be  paid  by  instalments,  and  some 
of  tJie  instalments  had  been  paid,  but  de- 
fault had  been  made  as  to  otliers,  it  was 
held,  that  the  plaintiff  was  entitled  to  re- 
cover possession.  K.  B.  Easter  T.  1819. 
Where  A.  agreed  to  let  a  house  to  B,  for 
life,  sapposing  it  to  be  occupied  by  B.j  or 
a  tenant  agreeable  to  ^ .,  and  a  clause  was 
to  be  added  to  give  i?.'s  son  the  option  to 
possess  the  house  when  of  age,  it  was  held 
that  this  was  a  mere  agreement  for  a  term, 
and  that  on  B.*s  death  A,  might  recover 
the  posHession  from  B.'s  executrix.  JJoe  d. 
Bromjield  v.  Smithy  6  East,  630.  Doe  d. 
Ohlershaw  y.  Breach,  6  Eap.  C.  106. 

(/*)  Right  y.  Beard,  13Ea8t,210.  New 
hy  V.  JackMon,  1  B.  &  C.  448.  So  where 
the  party  is  in  possession  under  a  void  or 
imperfect  lease  or  conveyance.  Doe  ▼• 
Femside,  1  Wils.  276.  Doe  v.  Edgar^ 
S  Bing.  N.  C.  503.  Or,  where  the  tenant 
cootmues  in  possession  after  the  expiration 
of  a  former  lease,  and  pending  negotiations 
for  a  new  one.  Doe  v.  Stennett,  2  Esp.  C. 
717.  And  in  general,  one  lawfully  in  pos- 
session. 

(0  Goodtitle  v.  Herbert,  4  T.  R.  680. 

(^)  A  clause  of  re-entry  is  to  be  con- 
strned  strictly.  Per  Ld.  Tenterden,  Doe 
V.  Marchetti,  1  B.  &  Ad.  720.  But  an 
a^eement  in  a  demise  not  to  assign  Is 
a  condition  for  the  breach  of  which  the 
h^sor  may  maintain  ejectment.  Doe  v. 
^'ott,  8  B.  fit  C.  308.  Where  an  under- 
lease contained  a  proviso,  that  for  breach 
of  covenant  the  lessor  and  lessee  might 
enter,  it  was  held  that  the  lessee  alone 
might  take  advantage  of  the  proviso.  Doe 
V.  White,  4  Bing.  276. 

(0  'The  defendant,  on  motion,  is  entitled 
♦'>  a  particular  of  the  breaches.  Doe  v. 
PhUlips,  6  T.  R.  597 .  As  to  proof  of 
breaches, vide  mpra.  Covenant.  A  cove- 
nant not  to  let,  assign,  transfer,  set  over, 
pr  otherwise  part  with  premises  demised, 
is  not  broken  by  the  depositing  the  lease  as 
a  security  for  goods  sold.  Doe  d.  Pitt  v. 
^%17i  4  D.  Ac  R.  226.  A  lessee  who  cove- 
^«u»ts  to  pay  rent  and  to  repair,  with  an 
express  exception  of  casualties  by  fire,  is 
liable  on  tlie  covenant  for  rent,  though  the 
premises  are  burnt  down,  and  not  repaired 
^y  the  lessor  after  notice.  Belfour  v. 
Wifton,  1  T.  R.  300.  Camden  v. Morton, 
J  M.  iN.  p.  4G4.  Hare  v.  GroveSy  3  Anst. 
*^7.  Ixssee  covenanting  to  repair  gene- 
f»illy,  is  bound  to  rebuild,  though  the  sub- 
J|et  of  repair  be  dijstroyed  by  accidental 
hrc.    Bullock  V.  Dommett,  6  T.  R.  060. 


Dighy  v.  A  tkinson,  4  Camp.  275.    So  if  a 
party  covenant  to  keep  a  I) ridge  in  repair 
for  a  specific  period,  and  It  be  destroyed 
by  an    extraonlinary  flood.      Brecknock 
Navigation  v.  Pritchard,   0  T.  li.  760. 
A  covenant  substantially  to  rcj)air,  uphold 
and  maintain  a  house,  extends  to  inside 
painting.    Marhe  v.  Noyes,  1  C.  &  P.  265. 
Notice   given  to  repair  in  three  months, 
according  to  the  terms  of  a  covenant,  ia 
evidence  of  the  waiver  of  a  breach  of  a  ge- 
neral covenant  to  repair.    Doe  d.  More^ 
craft  V.  Meux,  4  B.  &  C.  OOC.     Note,  that 
this  was  distinguished  from  the  case  of 
Boe  d.  Ooatly  v.  Paine,  2  Camp.  550, 
where  the  language  of  the  notice  was  to 
reiMAT  forthicith,  which  did  not  (per  Bay- 
ley,  J.)  prevent  the  plaintiff  from  bringing 
his  action  at  any  time.     If  a  tenant  set  up 
a  title,  or  assist  another  in  setting  up  a 
title  hostile  to  the  landlord,  it  is  a  for- 
feiture.   Doe  ▼.  Flynn^  2  Cr.  M.  ic  R.  137. 
The  mere  act  of  paying  rent  to  a  third 
person  does  not  operate  as  a  forfeiture  of 
the  lease.   Doe  v.  Parker,  Gow.  180.    An 
omission  to  repair  Is  not  an  act  done  within 
the  meaning  of  a  clause  of  re-entry  for 
doing  or  causing  to  be  done  any  act,  &c.. 
Doe  T.  Stevens,  3  B.  &  Ad.  200.    By  a 
memorandum  of  agreement  to  let  as  on 
lease,  lands,  part  in  possession  and  part  aa 
lives  should  fall  in,  it  is  ^  stipulated  and 
conditioned,  that  tlie  said  lessee  should  not 
assign,  transfer,  underlet,  or  part  with  any 
part  of  the  said  lands,  otherwise  than  to 
his  wife,  child,  or  children :"  these  words 
create  a  condition,  for  breach  of  which  the 
landlord  may  maintain  ejectment,  and  it  is 
immaterial  that  the  demise  was  by  an  In- 
strument not  under  seal.     Doe  v.  Watt, 
8  B.  £c  C.  308.     And  see  Cro.  Eliz.  242. 
384.  386 ;  Co.  Litt.  203.     A  covenant  to 
insure,   and  keep  the    premises   insured 
during  the  term,  and  to  deposit  the  policy 
with  the  lessor,  with  a  clause  of  re-entry 
for  breach  of  any  of  the  covenants,  extends^ 
to  the  lessee,  his  executors  and  assigns; 
and  it  is  a  breach  if  the  premises  are  left 
uninsured  during  any  part  of  the  term,  and 
a  continuing  broach  for  every  portion  of  the 
time  during  which  they  are  left  uninsured ; 
where,  therefore,  the  lessor  distrained  on 
the  30th  of  September  for  rent  then  due, 
and  the  premises  being  uninsured,  brings 
an  ejectment  upon  a  demise  laid  on  the 
24th  October,  although  the  disti-ess  was  a 
recognition  of  a  tenancy  subsisting  on  the 
SOtli  September,  and  a  waiver  of  any  for- 
feiture previously  incurred,  yet  the  lessor 
is  entitled  to  recover  on  a  forfeiture  in- 
curred by  the  breach  fur  not  insuring  be- 
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Eorfeitnre.  Althougli  the  forfeiture  be  in  not  performing  a  covenant,  it  lies  on  the 
plaintiif  to  give  some  evidence  of  non-performance  (wi). 

In  ejectment  against  the  assignee  on  a  clause  of  rcTentry  for  non-payment 
of  rent,  it  has  been  held  to  be  sufficient  to  prove  the  execution  of  a  coun- 
terpart, without  proving  the  original  lease,  or  notice  to  produce  it  (n), 

2dly.  Determination  by  forfeiture.  Where  the  landlord  is  entitled  to 
re-enter  for  a  forfeiture,  it  is  unnecessary  to  prove  an  actual  entry  (o),  or 
demand  of  possession  (p).  In  general,  where  the  covenant  is  to  do  an  act, 
the  plaintiff  ought  to  give  some  evidence,  it  is  said,  of  the  omission  to  do 
the  act  (q). 

In  ejectment,  upon  a  condition  for  re-entry  for  non-payment  of  rent, 
the  landlord  must  prove  an  actual  demand  (r)  of  the  rent,  although 
no  one  be  there  to  pay  it  («),  of  the  precise  rent  (t),  on  the  precise 
day(u);   upon  the  demised  land,  at  the  most  notorious  place  upon  it; 


tweeo  the  30th  September  wad  the  day  of 
the  demise.   Doe  d.  Flower  v.  Peck,  1  B. 
&  Ad.  428.    Covenant  not  to  convert  or 
use  rooms  in  a  dwelling  for  certain  par- 
poses;  for   a  continuing  breach,  after  a 
receipt  of  rent  with  knowledge  of  the 
previous  breach,  the  lessor  may  still  take 
advantafre  of  the  forfeiture.    JOoe  d.  Am- 
bUr  V.  Woodhridge,  9  B.  &  C.  376.    Cove- 
nant not  to  erect  or  alter  buildings  without 
consent  in  writing  of  the  landlord ;  a  breach, 
and  omission  to  reinstate  the  premises  in 
their  former  condition,  within  thirty  days 
after  notice,  is  not  a  cause  of  forfeiture 
within  the  meaning  of  the  clause  giving 
power  of  re-entry  if  the  tenant  should  make 
default  in  the  performance  of  any  or  either 
of  the  clauses,  such  a  proviso  being  con- 
fined to  the  not  performing  acts  to  be  per- 
formed by  the  lessee.    Semble,  where  the 
original  lessee  has  underlet,  and  afterwards 
surrendered  and  taken  a  new  lease  of  the 
landlord,  without  any  surrender  by  Uie 
under-tenant,  the  hitention  and  effect  of 
tho  4  Geo.  2,  e.  26,  s.  6,  is  to  place  all  par- 
ties, as  to  every  matter,  in  the  same  situa- 
tion as  if  no  surrender  luid  taken  place. 
Doe  d.  Paik  v.  Marchetti,  1  B.  &  Ad.  716. 
An  agreement  was  made  to  demise  pre- 
mises for  a  term  **  at  and  under  the  clear 
yearly  rent  of — 2.,"  and  the  lessee  agreed 
to  repair  and  insure,  &c. ;  it  was  also  pro- 
vided, that  in  case  of  the  rent  being  in 
arrear  for  twenty-one  days,   the  lessor 
should  liave  the  like  power  of  re-entry,  in 
case  of  breaches  of  any  of  the  agreements 
therein  mentioned,  as  if  a  lease  liad  been 
granted ;  it  was  held,  tliat  the  former  part 
amounted  to  an  agreement  to  pay  that 
rent,  and  that  {utumpHt  would  lie  for  it, 
and  that  upon  the  latter  clause,  although 
inartiflcially  expressed,  the  lessor  migiit 
recover  the  premises  for  non-payment  of 
the  rent.    Doe  v.  KneUer,  4  C.  &  P.  3. 
Upon  a  covenant  in  a  building  lease  to 
erect  certain  houses  within  twelve  months, 
and  power  in  default  for  the  lessor  to  re* 
enter ;  held,  that  there  being  a  clear  ground 
of  forfeiture,  the  steward  of  the  lessor 


having  knowledge  that  the  defendant,  af\er 
the  day  stated,  liad  proceeded  for  a  short 
time  in  completing  the  works,  it  was  a 
waiver  of  the  right  of  re-entry.  Doe  v. 
Brindley,  12  Moore,  37.  A  lessee  wlio 
leases  for  the  whole  term  on  cooditioii, 
may  enter  on  condition  broken.  Doe  v. 
Bateman^  2  B.  &:  A.  168.  So  may  a  feoffor 
in  fee.    lb. 

(m)  Doe  V.  Robson,  2  C.  &  P.  245. 

(n)  Boe  wDavis^  7  East,  363 ;  and  see 
Na*h  V.  Turner f  1  Esp.  C.  217. 

(o)  It  has  been  so  held  since  the  time  of 
Lord  Holt    2  Will.  Saund.  287,  n.  16. 

(p)  Thus  where  the  term  is  to  depend 
upon  the  lessee's  actual  occupation,  and  he 
has  become  bankrupt,  no  demand  of  pos- 
session from  his  assignees,  who  have  taken 
possession,  is  necessary.  JDoe  d.  Loekwood 
V.  Clarke,  8  East,  185.  Nor  is  a  demasd 
of  possession,  as  it  seems,  necessary  in  anj 
case  where  the  lessee  of  the  plaintiff  ba» 
a  legal  right  to  enter,  independently  of 
any  contract  or  demise  on  his  part.  Sec 
Doe  V.  Bradbury,  2  D.&  R.  706;  Doe d. 
Shirley  v.  Carter,  1  R.  &  H.  297 ;  twjpra, 
303,  note  {g). 

{q)  Doe  d.  Chandless  v.  Rohson,  2  Esp. 
C.  245.     Cor,  Abbott,  L.  C.  J. 

(r)  Proof  that  the  lessor  went  upon  the 
land,  and  said  to  an  under-tenant,  '^  I  sm 
come  to  demand  of  you  such  a  sum  for  my 
rent,"  is  sufficient.  Doe  v.  Brydget,  2  D. 
&  R.  29.  The  grantee  of  a  rentcbarge, 
with  power  in  default  of  payment  to  enter 
and  receive  the  rents,  may  maintain  eject- 
ment, although  no  previous  demand  htm 
been  made.  Doe  v.  Horeely,  1  Ad.  k  £U. 
766. 

(s)  Kidwelly  v.  Brand,  Plow.  69; 
1  Roll.  Ah.  458.  Covenant  by  lessee,  tliat 
if  lent  be  unpaid  twenty-eight  days,  lesflor 
may  re-enter;  ^u.  whether  a  demand  of 
rent  lie  first  necessary.  Smith  v.  Spoener^ 
3  Taunt  246. 

{t)  1  Leon. da's;  Cro.  Eliz.  209,  FabwM 
V.  Winston, 

(u)  See  the  cases,  2  Will.  Saund.  ^7, 
n.  16;  Doe  v.  Paul,  3  C.  &  P.  613. 
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at  a  convenient  time  before  6UDset(v),  by  the  landlord,  or  by  a  person 
duly  authorized  by  him  to  demand  it  by  a  power  of  attorney  (w),  which 
be  produced  at  the  time,  or  which  he  had  ready  to  produce,  having  notified 
U  to  the  tenant  (or). 

The  same  formalities  must  still  be  observed  where  there  is  a  sufficient 
distress  on  the  premises,  unless  they  be  expressly  dispensed  with  by  the 
terms  of  the  lease  (y). 

By  the  stat.  4  Geo.  2,  c.  28,  which  was  made  to  relieve  the  landlord  from  Non-pay- 
the  difficulties  under  which  he  laboured  at  common  law,  the  landlord  may,  ™^^^  ^^ 
when  one  half-year*s  rent  is  in  arrear(z),  and  no  sufficient  distress  is  to  be 
found,  and  he  has  a  right  to  enter  for  non-payment  (a),  serve  a  declaration 
in  ejectment,  or,  in  case  it  cannot  be  legally  served,  may  affix  it  to  the  door 
of  the  demised  messuage,  or  upon  some  notorious  place  on  the  lands  comprised 
in  the  declaration,  which  service,  or  affixing  of  declaration,  shall  stand  instead 
of  a  demand  and  re-entry.  Under  this  statute,  the  plaintiff,  after  proof  of 
the  lease,  and  of  service  of  declaration  (6),  or  that  it  was  affixed  as  the  statute 
directs,  must  prove  that  there  was  not  sufficient  distress  upon  the  premises. 
Proof  must  be  given  that  every  part  of  the  premises  was  searched  (c).  Un- 
less the  tenant  prevent  such  search  by  locking  the  door ;  for  a  distress  which 
cannot  be  made  without  a  trespass,  is  not  available  (d)  within  the  Act. 

Where  the  rent  was  due  on  Lady-day,  and  the  declaration  served  on  the 
6th  of  June,  and  by  the  lease  the  lessor  was  empowered  to  re-enter  in  fourteen 
days  after  the  time  for  payment,  evidence  that  the  plaintiff's  broker  went 
upon  the  premises  in  May  and  found  nothing  to  distrain  upon,  was  held  to 
be  presumptive  evidence  that  there  was  no  sufficient  distress  on  the  2d  of 
May,  the  day  of  the  demise  (e).  On  a  clause  not  to  assign  or  underlet,  proof 
of  occupation  of  the  premises  by  a  person  appearing  to  be  tenant^is,  it  is  said, 
sufficient  primd  /acie  evidence  to  throw  it  on  the  defendant  to  explain  the 
nature  of  such  possession  (/). 


(v)  Ibld.and7T.  R.117;  7£a8t,363; 
Cro.  Eliz.  209 ;  Harg.  C.  Litt.  202. 

(to)  Co.  Litt  201 ;  I  Roll.  Ab.  468 ; 
Jdee$  V.  King,2  B.  ic  B.  514 ;  Forrest,  19. 

(x)  Roe  y,jDavis,  7  East,  363. 

(y)  Doe  V.  Masters,  2  B.  &  C.  490. 

(z)  It  is  sufficient  if  at  the  trial  the 
plaintiff  prove  that  half  a  year's  rent  Is  in 
anear,  although  he  has  claimed  more  in 
liis  particular  ^demand.  Tenny  Y.Moody, 
3  Blng.  3.  A  tenant  may  save  the  for- 
mture  under  the  statute,  by  a  tender  of 
the  rent.  If  at  the  time  of  service  of  the 
declaration  the  tenant  be  ready  to  pay  the 
rent,  although  he  did  not  tender  it  when 
it  became  due,  the  statute  gives  him  the 
same  benefit  as  if  it  had  been  tendered  at 
the  time.  Per  Holroyd,  J.,  Doe  v.  SkatO' 
cross,  3  B.  &  C.  756. 

(a)  Where  the  proviso  was,  that  if  the 
Tent  was  in  arrear  twenty-one  days,  the 
lessor  might  re-enter,  ^  although  no  formal 
or  legal  demand  shall  be  made  for  payment 
thereof,"  it  was  held  that  the  landlord  was 
entitled  to  recover  without  either  demand 
or  re-entry.  Doe  d.  Harris  v.  Masters, 
2  B.  dt  C  490.  Lease  reserving  rent  pay- 
able quarterly,  proviso  if  rent  be  in  arrear 
twenty-one  days,  ^R(/  knqfidly  demanded, 
the  lessor  may  re-enter,  five  quarters  being 


in  arrear,  and  no  si{fficient  distress,  the 
lessor  may  re-enter  without  demand  made. 
Doe  V.  Alexander,  2  M.  & S.  525.  Proviso 
in  a  lease  for  the  determination  of  tlie  term 
on  non-payment  of  rent,  it  is  not  compe- 
tent to  the  lessee  to  determine  the  lease 
by  non-payment  Meid  v.  Parsons,  2  Chit- 
ty's  R.  247. 

(b)  The  statute  says,  that  the  service  of 
the  declaration  in  ejectment  shall  stand  in 
the  place  of  the  demand  and  re-entry ;  and 
the  service  of  declaration  has  relation  to 
the  day  when  the  landlord  ought  to  have 
entered,  as  at  common  law.  And  there- 
fore it  is  no  ground  of  nonsuit  that  the 
declaration  was  served  on  a  day  subsequent 
to  the  day  of  the  demise,  the  day  of  the 
demise  be^  subsequent  to  the  day  on 
which  the  lessor  ought  to  have  entered  at 
common  law.  Doe  d.  Lawrence  v.  Shaw- 
cross,  3B.&C.  754. 

(c)  Per  Heath,  J.,  Hereford  Summer 
Assizes,  1800,  and  afterwards  by  the  Court 
of  Exchequer.  See  2  B.  &  B.514.  Mees  v. 
King,  2  B.  &  B.  514 ;  Forest,  19. 

(d)  Per  Ld.  Tenterden  in  Doe  v.  Dyson, 
M.  Sc  M.  77. 

{e)  Doe  V.  Fuehau,  15  East,  286. 
if)  Doe  d.  Hindley  v.  Rickarby,  5  Esp. 
C.4.   Doe  y.WiUiains,G  BMC.U,   And 
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By  the  stat.  11  G.  4  and  1  W.  4,  c.  70,  b.  36,  where  a  tenancy  ends  or 
right  of  action  accrues  during  or  after  Hilary  or  Trinity  terms,  the  lessor 
may  at  any  time  within  10  days  after  serve  a  declaration  in  ejectment 
(the  action  being  brought  in  any  of  His  Majesty's  Courts  at  Westminster) 
entitled  on  the  day  next  after  the  day  of  the  demise  in  the  declaration,  &c., 
provided  that  at  least  six  clear  days  notice  of  trial  be  given.  The  not  com- 
mencing the  action  within  10  days  is  a  mere  irregularity,  and  cannot  be  ob- 
jected at  msi  pritis  (g). 

By  the  provisions  of  a  late  stat.  (A),  if  it  shall  appear  that  the  tenant  has 
been  served  with  due  notice  of  trial,  the  landlord  may,  on  the  production  of 
the  consent-rule,  and  proof  of  his  title  to  the  whole  or  part  of  the  premises 
mentioned  in  the  declaration,  give  evidence  of  and  recover  the  mesne  profits 
which  shall  have  accrued  from  the  day  of  the  determination  of  the  tenant's 
interest  down  to  the  time  of  the  verdict,  or  some  preceding  day  specially 
mentioned  therein. 

It  is  a  general  rule,  that  a  tenant  shall  not  be  permitted  to  dispute  his 
landlord's  title  (i),  nor  a  mortgagor  to  impeach  his  own  title  at  the  time  of 
the  mortgage  (A).  Nevertheless  it  is  competent  to  a  tenant  to  show  that  the 
landlord's  title  has  expired  (l)  subsequently  to  the  demise.     And  as  the 


the  declarations  of  such  a  person  have 
been  admitted  in  evidence.  But  see  Doe 
V.  Payne,  1  Starkie's  C  86,  where  it  was 
held  to  be  insufficient  to  prove  that  the 
premises  were  in  possession  of  a  stranger, 
who  said  that  they  had  been  demised  by 
another  stranger. 

{g)  Doe  V.  Brindley,  4  B.  &  Ad.  84. 

(A)  1  Geo.  4,  c.  87,  s.  2.  The  statute 
applies  only  to  cases  where  the  term  has 
come  to  a  natural  end,  or  been  extinguished 
by  a  regular  notice,  to  quit:  where  the 
tenant  had  surrendered  the  lease,  but  after- 
wards refused  to  quit,  the  Court  refused 
the  rule  calling  upon  iiim  under  the  statute 
to  enter  into  the  recognizance.  Doe  d. 
Tbtdal  V.  jRoe,  2  B.  6c  Ad.  922.  Notice 
of  trial  mnst  be  proved  in  an  action 
brought  in  the  county  palatine  of  Lan- 
caster.   Per  Holroyd  and  Park,  Js. 

(i)  The  estoppel  of  a  tenant  exists  dur- 
ing his  occupation  only-;  daring  that  he  is 
not  permitted  to  deny  his  landlord's  title, 
for  he  has  a  meritorious  consideration.  A 
tenant  under  a  tenant  for  life  cannot  dis- 
pute the  title  of  the  reversioner,  for  they 
arc  the  same  title  {Doe  v.  Whitroe,  1  D.  & 
11.  1);  neither  can  a  tenant  dispute  t)ie 
title  of  the  lessee  of  the  landlord.  Rennie 
V.  Mobinson,  1  Bing.  1 47.  So  if  D.,  claim- 
ing under  A.,  demise  to  C  for  a  year,  and 
die,  and  ^.  bring  ejectment  against  C, 
the  latter  cannot  dispute  the  title  of  A» 
Banviche  v.  Thompson^  7  T.  R.  488.  See 
Bnjan  d.  Child  v.  Vinewood,  1  Taunt. 
*J08.  But  if  the  tenant  be  ousted  by  a 
title  paramount,  he  may  plead  it  Hayne 
V.  Malffn/f  3  T.  R.  438.  In  Doe  d.  Lweden 
V.  Watton,  2  Starkie's  C.  230,  Lord  Ellen- 
borough  held  that  it  was  competent  to  a 
sub-lesi«cc,  in  an  ejectment,  to  show  that 
i»iibs('(]iu>utly  to  tliu  under-lt>ase  to  him  by 
the  Icsbor  of  the  plain tilf,  tlie  latter  hud 


assigned  his  interest.  In  Doe  v.  Clarke, 
Peake's  Ev.  App.  45,  the  defendants  hav- 
ing paid  rent  in  respect  of  cottages  whidi 
were  alleged  by  the  lessor  of  the  plaintiff 
to  be  encroachments,  and  having  after- 
wards disclaimed,  were  admitted  to  dis- 
prove the  primA  facie  evidence  of  right 
arising  from  payment  of  rent  Cor.  Bay- 
ley,  J.  Though  a  tenant  set  up  an  adverse 
claim  against  his  landlord,  he  may  still 
defend  his  possession  under  the  lease. 
Reet  d.  Powell  v.  King,  Forrest,  19.  See 
Appendix. 

(k)  B.  N.  P.  110.  Lade  v.  Ho\fard, 
3  Burr.  1416.  A  tenant  cannot  set  op  the 
title  of  the  mortgagee  against  the  mort- 
gagor (per  Bnller,  J.,  1  T.  R.  700).  A 
tenant  cannot  insist  against  the  will  of  the 
landlord  that  his  own  act  amounts  to  a 
forfeiture  (Doe  v.  Baneke8,A  B.  &  A.  401). 
Doe  V.  Wkihroe,  Dowl.  &  By.  C.  1.  Doe 
v.  Mills,  2  Ad.  k,  £11. 17  ;  and  see  Doe  v. 
^ay^i/),  3  Ad.  &  £11. 188,  nipra.  A  party 
admitted  to  defend  as  landlord  is  subject 
to  the  same  estoppel  as  the  tenant  would 
have  been  had  he  defended.  Doe  v.  Mizem, 
2  Mo.  &  R.  56.  The  widow  of  a  vendor, 
under  an  agreement  that  he  shall  hold  for 
life,  is  estopped  after  his  death  from  set- 
ting up  a  mortgage  against  the  alienee. 
Doe  V.  Shtrrotc,  7  Ad.  &  EU.  157.  Where 
evidence  of  tenancy  consists  merely  in 
showing  payment  of  rent  by  the  defendant 
to  the  lessor  of  the  plaintiff,  the  defendant 
may  show  that  the  payment  was  to  him 
merely  as  agent  Doe  v.  Franeie,  2  Mo. 
&R.57. 

(l)  England  y.Slade,  4  T,ILG&^  Doe 
V.  Ranuhotham,  3  M.  &  8. 516.  See  Doe 
d.  Grundy  v.  Clarke,  14  East,  488.  A 
luiidlord  does  not  by  waiving  his  right  on 
an  under-letting,  waive  his  right  on  any 
uudcr-lettiug.   Doe  v.  Bliss,  4  Taunt  735. 
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tenant  cannot  deny  the  landlord's  title,  neither  can  any  one  controyert  it  ETidence 
who  claims  by  him.    A  third  person  cannot  defend  as  landlord  where  the  ^^  the  de- 
tenant  came  into  the  possession  under  an  agreement  with  the  lessor  of  the  ^'^'^"^''^ 
plaintiff  (which  has  expired),  and  paid  rent  to  him,  but  afterwards  di»- 
claimed  (m). 

The  defendant  may  prove  in  answer,  a  tender  at  any  time  on  the  last  day 
for  the  payment  of  the  rent  (n),  or  a  waiver  of  the  forfeiture  by  the  receipt  of 
rent  subsequently  due  (o),  or  by  giving  advice  to  a  purchaser  to  purchase  the 
term  (/?),  provided  the  landlord  had  notice  of  the  forfeiture ;  and  reasonable 
evidence  ought  to  be  given  that  he  had  such  notice  (q) ;  such  receipt  of  sub- 
sequent rent  will  not  set  up  a  void  lease  for  years  (r).  But  as  a  lease  for  Waiver  of 
life  cannot  be  avoided  without  entry,  the  acceptance  of  subsequent  rent  foTfelturs. 
without  entry  will  restore  the  lease  («).  So  the  defendant  may  show  a  confir- 
mation by  the  remainder-man,  of  a  lease  by  a  tenant  for  life  (t).  If  the  defen- 
dant rely  on  a  waiver  by  the  landlord  of  his  notice  to  quit,  by  the  acceptance 
of  subsequent  rent  (ti),  it  is  a  question  of  fact  for  the  jury,  whether  it  was  paid 


(m)  Doe  V.  Zady  Smythe^  4  M.  &  S. 
347.  Where  the  lessor  had  demised  min- 
ing premises,  &c.  to  a  company,  of  which 
he  was  also  a  partner,  and  who  had  paid 
rent  to  him,  held  that  the  company  were 
estopped  from  disputing  his  title,  although 
in  an  answer  to  a  bill  In  Chancery,  which 
wu  in  evidence,  he  had  admitted  tliat  he 
had  no  legal  title ;  and  that  his  being  a  part- 
ner was  no  objection  to  his  maintaining  the 
ejectment  Francis  r.  Doe,  4M.&  W.d31. 

(n)  Co.  Utt  201,  202,  a. 

(o)  Goodright  v.  DavU,  Cowp.  803* 
3  Rep.  64;  2  T.  R.  425;  Co.  Litt.  201. 
Goodright  v.  Cordweni^  6  T.  R.  210. 
Fryett  d.  Harris  v.  Jtfferys,  1  Esp.  C. 
393.  Forfeiture  by  using  rooms  in  a  par- 
ticular manner  is  not  waived  in  case  of 
continued  user  after  acceptance  of  rent. 
Doe  V.  Woodbridge,  9  B.  &  C.  376. 

(/))  Doe  d.  Sore  v.  Eykms,  1  C.  &  P 
IM.  5ecitf  where  the  party  has  an  an- 
naity  secured  on  the  premises,  and  the 
aiivice  is  merely ''  to  take  to  them."  Ibid, 
i^  it  is  said,  that  though  there  be  no  release 
firom  or  dispensation  with  the  covenant, 
yet,  if  the  conduct  of  the  lessor  be  such 
(wlien  In  possession  of  both  parts  of  the 
lease)  as  to  induce  a  reasonable  and  cau- 
tious lessee  to  suppose  that  he  was  doing 
all  that  was  necessary  or  required  of 
him  in  insuring  In  his  own  name,  and  not 
in  his  own  name  and  that  of  the  lessor,  he 
cannot  recover  as  for  a  forfeiture.  Doe  d. 
Knight  v.  Rowe,  1  R.  &  M.  343. 

(?)  Cowp.  803.  Roe  v.  Harrison,  3  T.  R. 
^.  Pennant's  Case,  3  R^.  64,  b. ;  1 WUL 
t^aimcl.  287,  c. 

(r)  Co.  Litt  215;  Will.  Saund.  287; 
3  liep.  64;  WiUes,  176.  See  Doe  v. 
Banckesy  4  B.  &  A.  401.  Reid  v.  Parsons, 
'^  Chitty's  R.  247.  Where  a  lease  for 
y<Ar8  Is  conditioned  to  be  void  for  the 
^efit  of  the  lessor,  it  is  voidable  only  at 
his  election.  Doe  v.  Banckes,  4  B.  Ac  A. 
Wl.  Reed  v.  Farr,  C  M.  &  S.  121.  And 
though  it  be  provided  that  a  Icubo  or  leases 


for  lives  shall  be  void  for  breach  of  cove- 
nant, and  that  it  shall  be  lawftil  for  tlie 
lessor  to  re-enter.  Sec,,  it  is  voidable  only. 
Amshy  V.  Woodward,  6  B.  &  C.  519. 
Roberts  v.  Davy,  4  B.  &  Ad.  664.  So  If 
the  condition  be  that  the  lessor  shall  re- 
enter.    Ooodright  v.  Davids,  Cowp.  804. 

(#)  2  Will.  Saund.  287 ;  Co.  Litt  211, b.; 
Co.  Litt  21 5,  a ;  3  Rep.  64. 

(0  llie  defencUint  held  under  a  lease  from 
a  tenant  for  life,  containing,  besides  the 
money  rent,  certain  duties  to  be  performed 
by  the  tenant,  inter  alia,  of  carrying  three 
loads  of  culm  from  the  pits  to  the  lessor's 
dwelling-house  yearly;  shortly  after  the 
death  of  the  tenant  for  life,  at  Michaelmas, 
the  lessor  of  plaintiff,  as  the  next  re- 
mainder-man, desired  his  servant  to  go  and 
look  for  carts  to  bring  home  culm,  and  he 
went  to  the  defendant,  and  idso  to  the 
other  tenants,  who  accordingly  carried  a 
load  to  the  house  mentioned  In  the  lease, 
and  in  the  May  following  the  defendant 
also  sent  two  loads,  which  were  received, 
as  well  as  from  other  tenants ;  held,  that 
whether  the  lease  were  valid  or  not,  it 
was  properly  left  to  the  jury  to  say, 
whether  the  culm  was  carried  by  the  de- 
fendant and  received  by  Uie  lessor  of 
plaintiff  after  his  title  accrued,  in  the  way 
of  rent,  under  the  reservation  to  that  effect 
in  the  lease ;  and  the  Court  refused  to  dis- 
turb their  decision  that  it  was  so  carried 
and  received.  Doe  d.  Tucker  v.  Morse, 
1  B.  &  Ad.  365.  And  see  Doe  v.  Watts^ 
7  T.  R.  83.  See  Index,  tit  Confirma- 
tion. 

(u)  Where  a  provision  avoided  the  lease 
in  case  of  repairs  omitted  tliree  months 
after  notice,  and  notice  was  given  on  the 
Ist  of  January,  the  receipt  of  rent  due  on 
the  25th  of  March  is  no  waiver.  Doe  v. 
Drindley,  4  B.  &  Ad.  84.  The  right  of 
re-entry  is  not  waived  by  distraining  for 
the  rent,  for  the  non-payment  of  whicli  the 
lease  became  forfeited ;  for  (although  it  was 
otherwise  at  common    law)  the    statute 
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ejectment:  hi.  title  of  landlord. 


Waiver  of 
forfeiture. 


as  rent,  and  received  as  such,  or  merely  as  a  compensation  for  damage  (r)^ 
He  may  show  that  the  landlord  has  distrained  (x)  for  subsequent  rent,  or 
brought  covenant  (y),  or  recovered  for  use  and  occupation  (z)y  or  brought 
any  other  action  for  the  rent  (a).  But  the  merely  lying  by  with  knowledge 
of  a  forfeiture  is  no  waiver  (b) ;  an  agreement  to  allow  the  tenant  more  than 
the  three  months  time  to  repair  expressed  in  the  proviso,  is  a  suspension, 
not  a  waiver  of  the  forfeiture  (c).  Where  the  breach  which  is  the  cause  of 
forfeiture  is  a  continuing  one,  the  receipt  of  rent  after  one  breach  is  no 
waiver  of  a  subsequent  breach  by  using  rooms  in  a  manner  prohibited  by 
the  lease  (d). 

But  if,  after  the  expiration  of  a  notice  to  quit,  the  landlord  gives  the 
tenant  a  fresh  notice  that  unless  he  quit  in  14  days  he  will  be  required 
to  pay  double  value,  the  second  notice  is  no  waiver  of  the  first  (e). 

A  second  notice  to  quit  on  a  subsequent  day  is  a  waiver  of  the  first  notice  cy). 
Where  a  tenant  for  years  levied  a  fine,  and  the  reversioner  granted  the  rever- 
sion without  taking  advantage  of  the  forfeiture,  it  was  held  that  ejectment 
could  not  be  maintained  on  the  demise  either  of  the  grantor  or  of  the  gran- 
tee (g).  It  is  in  general  a  good  defence  to  show  that  the  lessor  of  the  plaintiff 
has  recognized  a  legal  possession  by  the  defendant  as  tenant,  by  the  receipt  of 
rent  from  him  for  a  time  subsequent  to  that  on  which  the  alleged  title  of  the 
lessor  of  the  plaintiff'  accrued,  or  by  bringing  an  action  of  covenant  for  such 


gives  the  right  to  ^ect  only  in  the  case 
where  there  is  no  safficlent  distress.  Brewer 
V.  Eatony  3  Dong.  231 ;  6  T.  R.  220. 

(tf)  Doe  V.  Batten,  Cowp.  243 ;  2  H.  B. 
312.  Goodrightr.Cardwent.GT.'ELZld. 
Goodright  v.  Davit,  Cowp.  803.    Sykes  d. 

Mtargatroyd  v. ,  1  T.  R.  1 61 , n.   Note, 

that  in  the  case  of  Doe  v.  Batten  a  receipt 
was  given  as  for  rent,  in  order  to  deceive 
the  landlord.    Per  Wilson,  J.,  1  H.  B.  312. 

(x)  akmch  V.  WUlingaU,  1  H.  B.  311. 
Doe  d.  Taylor  v.  Johnson,  1  Starkie's  C 
411.  Seeus,  if  he  distrain  for  rent  due 
before  the  expiration  of  the  notice.  Ibid. 
and  Brewer  v.  Eaton,  6  T.  R.  220.  A 
payment  of  rent  for  a  qoarter  ending  after 
the  expiration  of  a  notice  made  to  the  land- 
lord's banker  without  special  authority, 
and  without  evidence  that  the  money  had 
come  to  the  landlord's  hands,  is  no  waiver, 
although  the  rent  was  usually  paid  to  that 
banker.  Doe  v.  Calvert,  2  Camp.  387. 
Under  a  proviso  for  re-entiy  in  case  of  rent 
In  arrear  for  21  days,  the  lessor  distrained 
within  the  21  days,  but  remained  after- 
wards in  possession;  and  Lord  Ellenbo 
roogh  held  that  the  forfeiture  was  not 
waived.  Dot  v.  Johnson,  1  Starkie's  C. 
411. 

(y)  Crompton  v.  Minshull,  Easter,  33 
0. 2  Rnnn.  q.  80.  Where  the  lease 
eontalned  a  general  covenant  to  repair,  and 
a  covenant  to  repair  on  three  months'  no- 
tice, and  the  lessor  gave  notice  to  repair 
forthwith,  it  was  held  to  be  no  waiver  of 
the  breach  of  the  general  covenant.  Doe 
V.  Paine,  2  Camp.  620.  But  in  such  case 
a  notice  to  repair  iu  three  months  is  a 
waiver  of  the  breach  of  the  general  cove- 
nanty  and  ejectment  does  not  lie  until  the 


expiration  of  the  three  months.  Doe  v. 
Meux,  4  B.  &  C.  006.  And  see  Doe  v. 
Lewis,  5  Ad.  k,  Ell.  277.  Doe  v.  MiiUr, 
2  C.  &  P.  348. 

(z)  Birch  v.  Wright,  1  T.  R.  887. 

(a)  Roe  V.  Minshull,  B.  N.  P.  7a 

(b)  Doe  V.  Allen,  3  Taunt.  78. 

(c)  Doe  V.  BHndley,  4  B.  &  Ad.  84. 

(d)  Doe  V.  Woodbridge,  9  B.  &  C.  376. 
But  where  forfeiture  by  insolvency  Is  waiv- 
ed by  acceptance  of  rent  from  the  insol- 
vent after  his  discharge,  the  non-payment 
of  a  scheduled  debt  to  the  lessor  is  not  a 
continuing  insolvency.  Doe  v.  Rees,  4 
Bing.  N.  C.  384. 

(tf)  Doe  V  Steel,  3  Camp.  C.  117. 

(/)  Doe  V.  Palmer,  16  East,  53,  n.; 
and  see  Doe  d.  Scott  y.MiUer,  2  C.  ft  P. 
348.  Stems,  if  under  the  cireumstanees 
the  tenant  could  not  undentand  the  aeoond 
notice  as  amounting  to  a  waiver  of  the 
fint  (Doe  V.  Humphreys,  2  East,  887). 
Where  a  landlord  gave  notice  to  quit,  and 
after  the  expiration  of  that  notice,  gave 
notice  to  quit  or  pay  double  rent,  the 
second  notice  was  held  to  be  no  waiver  of 
the  lint,  or  of  the  double  rent  to  which 
the  plaintiff  was  entitled  under  it.  Mes- 
senger  v.  Armstrong,  1  T.  R.  53.  Doe  v. 
Steel,  3  Camp.  116.  So  where  no  notice 
to  quit  was  necessary.  Doe  Y.Inglit, 
8  Taunt.  64.  A  mere  promise  not  to  tun 
the  tenant  out  unless  the  premises  wen 
sold,  the  premises  being  afterwards  sold, 
is  no  waiver  of  the  notice,  and  the  tenant 
refusing  to  quit  after  the  sale  is  a  tres- 
passer from  the  expiration  of  the  nottoe. 
Whiteacre  v.  Symonds,  10  East,  13. 

{(f)  Fenn  v.  Smart,  12  East,  444. 


III.   TITLE  OF   HORTQAQOR. 
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rent  ((f).  Where  a  tenant  for  life  made  alease,  which  was  yoid,  and  a  subse- 
quent tenant  for  life  receiyed  rent  from  the  lessee  the  defendant,  it  was  held 
that  this  was  such  a  recognition  of  a  lawful  possession  by  the  defendant  that 
ejectment  coald  not  be  maintained  against  him  without  notice  to  quit  (e). 
But  where  the  rent  is  not  received  as  between  landlord  and  tenant,  but  is 
attribatable  to  another  consideration,  such  receipt  is  not  evidence  of  a  re- 
cognition of  a  legal  possession  (/) ;  and  therefore  the  receipt  of  a  nominal 
rent  from  one  as  cestui  que  vie,  after  the  death  of  the  tenant  for  life,  is  not 
sufficient  to  entitle  the  widow  of  the  former  to  notice  to  quit  (g), 

A  notice  may  be  waived  by  the  tenant  who  gives  it,  as  well  as  by  the 
landlord.  Where  the  tenant  continued  in  possession  after  the  expiration 
of  the  notice,  it  was  held  to  be  a  question  for  the  jury  whether  he  meant  to 
waive  the  notice,  or  continue  the  possession  in  the  exercise  of  a  right 
supposed  to  exist  by  custom  (A). 

9.  The  proof  of  the  execution  of  the  deeds  (i)  by  the  mortgagor,  who  is  in  By  mori- 
possession  of  the  premises,  is  usually  conclusive  against  him,  since  he  can-  S&S^or* 
not  set  up  a  title  inconsistent  with  his  own  deed  (A).  And  the  receipt  of 
interest  as  such  since  the  date  of  the  demise  is  no  recognition  of  a  lawful 
posaession  by  the  mortgagor  or  his  tenant,  to  make  a  demand  necessary  (/). 
Bat  if  a  third  person  be  defendant,  it  is  necessary  to  prove  that  the  mort- 
gagor was  in  possession,  by  the  receiving  of  rents  or  otherwise,  at  the  time 
of  the  mortgage  (m).  And  where  the  defendant  claims  as  tenant  to  the 
mortgagor  under  a  lease  prior  to  the  mortgage,  a  regular  determination  of 
the  tenancy  by  a  notice  to  quit,  must  be  proved  (n).  But  where  the  mort- 
gagor has  let  the  premises  subsequently  to  the  mortgage,  no  notice  is  neces- 
sary (o),  although  the  mortgage  was  assigned  to  the  lessor  after  the  defend- 
ant had  been  let  into  possession  (p),  unless  he  has  by  some  act  acknowledged 
a  tenancy,  as  by  the  receipt  of  rent  (q).    If  the  tenant  has  a  legal  title  to 


(d)  Supra^  DOtes  (x)  &  (y)» 

(e)  Derm  v.  JRawHns,  10  East,  261. 
Doev.  Wa«#,  7T.R.83. 

(/)  3  East,  260. 

(^)  Right  V.  Bawden,  3  East,  860. 

(A)  Jones  v.  Sheare,  4  Ad.  k.  £11.  832. 

(i)  J}oe  d.  JBrittaw  v.  Pegge,  1  T.  R. 
7G0,n.;  and  see  tit  Deed;  Estoppel. 
A  second  mortgagee,  who  takes  an  asaign- 
nent  of  a  lease  to  attend  the  inheritance, 
and  has  all  the  title-deeds,  may  recover 
against  the  first  mortgagee  (not  having  had 
notice  of  such  prior  mortgage).  GoodtitU 
d.  Worrit  v.  MoTgan^  1  T.  R.755.  A  mort- 
gagee of  such  a  proportion  of  the  tolls 
arising  from  a  turnpike  road,  and  of  the 
toU-honses  and  toll-gates  for  collecting  the 
same,  as  the  sam  advanced  by  him  bore  to 
the  whole  sum  raised  on  the  credit  of  the 
tolls,  may  maintain  ejectment,  notwith- 
standing a  clause  in  the  Act  that  all  the 
mortgagees  shall  be  creditors  on  the  tolls  in 
("qnal  degree.  J)ae  d.  Barclay  v.  Boathy 
2  B.  &  P,  210 

(A)  1  f .  R.  760.  Peake's  Ev.  313.  The 
demise  may  be  laid  on  a  day  anterior  to 
the  actual  determination  of  the  will.  Per 
HuUer,  J.,  in  Birch  v.  Wright,  1  T.  R. 
383.  Bot  if  the  deed  contain  a  clause  that 
the  mortgagor  shall  remain  in  possession 
until  default  be  made  in  payment,  the  de- 


mise must  be  laid  on  a  subsequent  day. 
WUHnwn  v.  Hall,  3  Bing.  N.  C.  506. 

(Z)  Doe  V.  Cadioalladerf  2  B .  &  Ad. 
473.  Bogers  v.  Huniphriety  4  Ad.  tc 
£11.  313.  I>oev.  Hcdety  7  Bing.  322.  But 
notice  by  the  mortgagee  to  the  mortgagor's 
tenant  in  possession,  will  not  alone  create 
a  tenancy  without  attornment.  JEvanM  v. 
Blliotty  9  Ad.  &  Ell.  342.  An  agreement 
that  the  mortgagor  may  hold  till  such  a 
day,  operates  as  a  re-demise  till  that  day. 
WUkiruon  v.  HaU,  3  Bhig.  N.  C.  508. 

(m)  Ibid. 

(n)  Birch  v.  Wright,  1 T.  R.  379. 

(o)  Keech  v.  Hall,  Doug.  21 ;  3  East, 
449. 

{p)  Thunder  V.  Belcher,  3  BABt,^4Q, 

Iq)  Ibid,  and  Clayton  v.  Blakey,  8 
T.  R.  3.  Where  the  mortgagor  after  the 
mortgage  and  the  mortgagee  applies  for 
rent,  he  cannot  afterwards  recover  in  eject- 
ment on  a  demise  laid  on  a  day  previous  to 
the  application.  Doe  v.  Hales,  7  Bing. 
322,  and  5  M.  &  P.  132.  In  ejectment  by 
a  mortgagee,  the  mere  fiust  of  his  having 
received  interest  on  the  mortgage  down  to 
a  day  later  than  the  day  of  the  demise  in 
the  declaration,  does  not  amount  to  a  re- 
cognition by  him  that  the  mortgagor  or 
his  tenant  was  in  lawful  possession  of  the 
premises  till  the  time  when  such  interest 
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By  mort- 
gagor. 


By  a  rec- 
tor^ &c. 


the  term,  the  lessor  of  the  plaintiff  cannot  recover,  although  his  only  object 
is  to  get  into  possession  of  the  rents  and  profits  (r). 

The  lessor  of  the  plaintiff  need  not  prove  any  notice  to  the  mortgagor  to 
give  up  the  possession,  or  any  previous  demand  of  possession  (s). 

It  must  appear  that  the  title  accrued  by  the  mortgagor's  default,  before 
the  day  of  the  demise  laid  in  the  declaration. 

A  second  mortgagee  who  takes  an  assignment  of  a  term  to  attend  the 
inheritance,  and  has  the  title-deeds,  may  recover  against  the  first  mort- 
gagee (0. 

10.  Where  the  plaintiff  seeks  to  recover  land  as  rector  or  vicar,  he  must, 
unless  the  defendant  be  estopped  by  an  acknowledgment  of  tenancy  or 
otherwise,  prove  his  title.  Where  the  rector  has  been  instituted  and 
inducted  into  a  living,  proof  of  the  letters  of  institution  (u),  and  of  his  induc- 
tion, by  which  he  acquires  the  corporeal  possession,  are  sufficient  evidence 
of  title,  without  proof  of  title  in  the  patron ;  for  institution  and  induction  (r) 
ujMu  the  presentation  of  a  stranger  is  sufficient  to  bar  the  rightful  claimaDt 
in  ejectment,  and  to  put  the  rightful  patron  to  his  quare  inqtedU  (x) ;  and 
the  plaintiff  need  not,  until  some  proof  has  been  given  to  the  contrary,  prove 
his  subscription  to,  and  reading  of,  the  thirty-nine  articles,  and  his  assent 
to  all  things  contained  in  the  book  of  common-prayer,  for  the  law  will  pre- 
sume the  affirmative  where  the  negative  includes  a  crime  (jr)>  Where,  how- 
ever, induction  has  not  followed  upon  institution,  it  seems  to  be  necessary 
to  prove  presentation  by  the  patron,  and  that  the  recital  of  a  presentation 
in  the  letters  of  institution  would  not  be  evidence  of  it  (z).  Where  induc- 
tion or  possession  has  not  followed,  proof  of  a  verbal  presentation  is  suffi- 
cient (a) ;  but  it  has  been  said  that  the  patron  would  not  be  competent  to 


was  paid,  and  conseqaently  is  no  defence 
to  the  ejectment  Doe  d.  Rogerg  and  W\fe 
V.  CadwaUader,  1  B.  &  Ad.  473.  By  the 
mortgage  deed  it  was  covenanted  that  in 
default  of  payment  on  the  day,  the  mort- 
gagee might  enter  and  proceed  to  sell,  6cc. ; 
held,  that  after  that  day  the  mortgagee 
was  in  the  situation  of  a  lessee  whose  term 
has  expired,  and  no  notice  to  quit  was 
necessary  to  entitle  the  mortgagee  to  main- 
tain ejectment.  The  payment  of  interest 
does  not  give  any  right  to  the  possession 
of  the  land,  as  payment  of  rent  would  do. 
Doe  d.  Fuher  v.  Gilet,  5  Bing.  421,  and 
see  Partridge  v.  Deere,  6  B.  &  A.  604. 
Keech  v.  Hall,  Dong.  21.  Moitr.  GaUi- 
more,  lb.  282.  A  mortgagor  remaining  in 
possession  is  at  all  events  nothing  more 
than  a  tenant  at  sufferance,  and  is  liable  to 
be  treated  as  tenant  or  trespasser,  at  the 
option  of  the  mortgagee.  Doe  d.  Boby  v. 
MaUeyy  8  B.  &  C.  767.  The  mortgagee 
is  entitled  to  the  growing  crops.  Dirch  t. 
Wright,  1  T.  R.  383 ;  gectts  where  by  spe- 
cial terms  the  mortgagor  is  tenant  at  will. 
£x  parte  Temple,  1  Glyn  &  J.  216. 

(r)  Doe  V.  Wharton,  8  T.  ft  2.  Aliter, 
B.  \.  P.  if& ;  Donj;.  23.  And  see  Doe  v. 
Mahcijy  8  B.  &  C.  707.  Doe  v.  Giles, 
6  Bing.  420. 

(jr)  Jiirck  V.  Wright y  1  T.  R.  279.  The 
mortgagor  is  strictly  tenant  at  will  to  the 
mortgupee.  Partridge  v.  Deer,  5  B.  &  A. 
004.    The  levying  a  fine  by  the  mortgagor 


will  not  render  an  actual  entry  necessary. 
Hall  V.  Doe,  6  B.  &  A.  687. 

(0  Goodtitle  v.  Morgan,  1  T.  R  755. 
Right  d.  Jefferys  v.  Buekndl,  2  B.  &  A. 
278.    See  further  if\fra,  tit.  Estoppel. 

(u)  The  institution  may  be  proved  by  the 
letters  testimonial  of  institution,  or  by  the 
oificuil  entry  in  the  public  registry  of  the 
diocese.  These  ought  to  record  the  time  of 
institution  and  upon  whose  presentation, 
Oibs.  Cod.  813,  and  seem  to  be  evidence 
of  the  fact  of  presentation  so  stated,  where 
induction  has  foll<><wed. 

(v)  Induction  may  be  proved  either  by 
any  witness  who  was  present,  or  by  the  in- 
dorsement on  the  mandate  directed  by  tiie 
Ordinary  to  the  Archdeacon,  or  by  the 
return  to  the  mandate,  if  a  return  has  been 
made.  Chapman  v.  Beard,  3  Ans.  &42. 
2  PhiU.  Ev.  267. 

(ar)  B.  N.  P.  105.  Doe  d.  Kirhy  y. Carter, 
1  Ry.  k,  M.  287.  Heath  v.  Pryn,  1  Vent 
14. 

(y)  Monke  v.  Butler,  1  Roll.  R.  83. 
Pmoell^.MUbanJt,  Blacks. R. 861;  3 Wils. 
855.  Williams  v.  East  India  Co.  3  Bast, 
199.    Sherard's  Case,  clti»d  2  BL  853. 

(2)  B.  N.  P.  105;  1  Vent  15;  1  8id. 
420.  Letters  of  institution  of  a  party,  re- 
citing the  ce9!«ion  of  his  predecessor,  fol- 
lowed by  induction,  arc  evidence  of  the 
cession.    Doe  v.  Carter,  R.  &  H.  238. 

(a)  B.  N.  P.  105;  Co.  Litt.  120,  a. 
B.  v.  Erisicdl,  3  T.  R.  723.    A  prvsenU- 
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prove  this  right,  although  he  were  but  the  grantee  of  the  avoidance  (b).  It  gy  ^  rec- 
has  been  stated,  that  reputation  would  be  admissible  to  prove  the  fact ;  but  tor. 
this  position  may,  with  reason,  be  doubted  (c).  Some  evidence  is  of  course 
necessary  to  show  that  the  property  sought  to  be  recovered  is  the  property 
of  the  particular  church ;  as  that  the  premises  were  occupied  or  otherwise 
enjoyed  by  the  preceding  incumbent.  Adverse  possession  is  not  in  general 
evidence  against  the  right  of  a  rector  or  vicar,  unless  he  be  the  party  who 
has  acquiesced  in  the  possession  {d).  An  incumbent  is  entitled  to  recover 
glebe  lands,  although  the  current  year  of  a  tenancy  created  by  his  predecessor 
is  unexpired  («).  A  rector  may  recover  on  a  lease  avoided  by  his  own  non- 
residence  (/);  80  on  his  own  demise  to  a  spiritual  person  (^),  and  the  de- 
scription of  the  lessee  in  the  lease  is  evidence  that  he  is  a  spiritual  person. 

A  resignation-bond  having  been  declared  simoniaoal,  the  presentee  of  the 
Crown,  who  is  put  into  corporeal  possession  of  the  church,  on  the  avoidance, 
is  entitled  to  maintain  ejectment  against  the  former  incumbent  (A). 

11.  Where  the  lessor  of  the  plaintiff  is  a  tenant  in  common  (i),  co-parcener,  Byjoint- 
or  joint-tenant  with  the  defendant,  he  ought  to  be  prepared  with  the  con-  tenant,  &c. 
sent-rule,  to  show  that  the  ouster  has  been  admitted  (J) ;  and  it  seems  that 
if  the  defendant  mean  to  deny  the  ouster,  he  ought  to  enter  into  a  special 
consent-rule,  which  does  not  admit  the  ouster  (A). 

The  bare  perception  of  the  whole  of  the  profits  does  not  amount  to  an  Proof  of 
ouster  (l) ;  although  such  perception  of  the  profits,  continued  for  a  great  ouster, 
length  of  time,  will  be  evidence  of  an  actual  ouster  (w),  for  the  mere  posses- 
sion supports  the  common  title ;  and  a  bare  refusal  to  pay  over  his  share  of 
the  profits  to  a  tenant  in  common,  is  not  sufficient  evidence  of  ouster  with- 
out a  denial  of  title ;  but  if  upon  a  demand  of  possession  by  a  tenant  in 
common  the  co-tenant  refuse,  and  claim  the  whole,  it  is  evidence  of  an 
actual  ouster  (it). 


tion  by  a  corporation  must  be  in  writing 
under  the  common  seal;  Gibs.  Cod.  794. 
A  corporation  cannot  present  the  head  of 
the  corporation.  Vln,  Ab.  tit.  Presentation, 

(6)  B.  N.  P.  106. 

{c)  Ibid. 

(rf)  Doe  d.  Cooper  v.  Runeorrij  6  B.  &  C. 
606.  Croft  V.  HoweUj  Plowd.  638.  Stowel 
V.  Z(mcA,Ib.  366.  Barbery. Bichardson, 

4  B.  &  A.  679. 

{e)  JDoed.Kirbyv.Carterfl'R.kM.^ai, 

cor.  Littledale,  J.     Secut,  if  an  interval 

(«,  g,  of  nine  months)  elapse  from  which  an 

absent  to  the  continuance  of  the  tenancy 

may  be  presumed.  2>oed.  Capes  v.  Somer* 

ville,  6  B.  &  C.  126. 

(/)  Frogmartan  v.  Scott,  2  East,  467, 
nnder  the  atat.  13  £liz.  c  20. 

(^)  lb.  under  the  st.  34  H.  8,  c.  13,  s.  3. 

{h)  Doe  V.   Fletcher,  8  B.  &  C.  26 ; 

2  M.  &  By.  206.    Doe  ?.  InglU,  3  Taunt, 
(i)  It  is  doubtful  whether  one  of  several 

parceners  can  recover  in  ejectment,  on  a 
forfeiture  of  a  lease  made  by  the  ancestor. 
Doe  V.  Lewityb  Ad.  &  Ell.  277. 

0)  Doed.  Whiter.  Cvffe,  1  Camp.  173; 
7  Mod.  30.    Oatee  d.  Wigfall  v.  Brydon, 

3  Burr.  1896;  Rann.:^].  196. 

{k)  Ibid,  and  Doe  d.  Gigner  v.  Roe,  2 


Taunt.  307.  But  see  Doe  d.  HeUings  v. 
Bird,  II  East,  49;  Salk.  392. 

( J)  Beading  v.  Baiostome,  2  Ld.  Raym. 
829;  Fairclaim  v.  Shachleton,  6  Burr. 
2604.  The  tenant  in  common  had  been  in 
possessioq  of  the  whole  of  the  profits  for 
twenty-six  ^rears ;  but  there  was  no  evi- 
dence of  his  having  actually  claimed  the 
whole  estate,  and  he  had  been  admitted 
to  one  moiety  only  of  the  land.  And 
see  Peaceable  v.  Bmd,  1  East,  668.  The 
Stat.  3  &  ^  Will.  4,  c.  27,  s.  12,  provides 
that  the  possession  of  land,  profits,  or 
rent,  by  one  or  more  as  coparcener,  joint- 
tenant,  or  tenant  in  common,  of  more  than 
his  or  their  undivided  shiures  for  his  or 
their  own  benefit,  or  that  of  any  other 
than  the  party  entitled,  shall  not  be  deemed 
the  possession  or  receipt  of  the  latter. 
Tills  it  is  said  has  made  no  difference  in 
the  practice  in  ejectment.  Per  Littledale,  J. 
Bail  court,  M.  T.  1838 ;  Roscoe  on  Ev.  432 ; 
and  see  Doe  v.  Home,  3  M.  &  W.  333. 

(m)  Doe  A.  Fisher  y.Prossery  Cowp,  217. 

(n)  Doe  d. Hellings  v. Bird,\\  East,49. 
Doe  d.  Fisher  v.  Prosser,  Cowp.  217.  So 
(semhle)  whire  three  or  four  co-tenants 
authorized  the  using  of  the  laud  fur  a  rail- 
road. Per  Parke,  B.,  Doe  v.  Home, 
3M.&  W.333. 
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By  joint- 
teoants. 


Variance 
from  local 
description. 


Variance 
from  the 
demise. 


The  payment  of  an  entire  rent  to  the  lessors  of  the  plaintiff  is  evidence  of 
their  joint-tenancy  (o),  such  as  to  support  a  joint  demise  in  the  declaration ; 
but  although  the  defendant  prove  that  he  has  paid  an  entire  rent  to  a 
receiver,  for  two  jointly,  for  which  the  receipts  stated  the  rent  to  be  due  to 
the  two,  yet  they  may  recover  on  a  declaration,  stating  separate  demises  by 
the  two  of  the  whole  property,  for  by  the  several  demises  the  joint-tenancy 
is  severed  (p).  So  if  four  joint-tenants  jointly  demise,  such  as  have  given 
notice  to  quit  may  recover  on  separate  demises  {q),  A  notice  by  one  of 
several  in  the  name  of  all,  is  sufficient  as  to  all  (r).  It  is  sufficient  for  a  pur^ 
chaser  under  the  sheriff  to  prove  the  writ  without  proving  the  judgment  («), 
unless  he  be  the  judgment  creditor,  in  which  case  he  must  prove  the  judg- 
ment also  {t). 

lY.  Proof  must  be  given  of  the  subject-matter  sought  to  be  recovered, 
and  of  its  local  situation,  according  to  the  allegations.  Houses  may  be  reco- 
vered under  the  description  of  land,  for  they  are  mere  accessories  to  the 
land  (u).  Although  it  be  not  necessary  to  allege  the  land  to  be  situated  in 
a  township  or  parish,  yet  if  it  be  so  described,  a  variance  in  proof  will  be 
fatal  (v). 

If  it  appear  that  the  title  of  the  lessor  of  the  plaintiff  did  not  accrue  until 
after  the  day  of  the  demise  laid  in  the  declaration,  the  variance  will  be  fatal; 
but  a  demise  of  copyhold  lands  laid  between  the  times  of  the  surrender  and 
admittance,  will  be  good,  for  the  title  relates  from  the  admittance  to  the 
surrender,  as  against  all  except  the  lord  (x). 


(o)  Doed,  ClarheY.Oranty  12 East, 231. 
Qti.  whether  receipts  g^ven  by  an  agent  in 
the  joint  names  of  two,  will  be  evidence  of 
a  joint-tenancy.   Doe  v.  Read,  1 2  East,  57. 

{p)  Doe  d.  Martac  v.  Read,  12  East,  57. 
Ejectment  will  lie  on  the  several  demises  of 
three  joint-tenants.  Doe  v.  Fenn,  3  Camp. 
190,  cor.  Ld.  Ellenborough.  Doe  d.  Raper 
V.  Lorudale,  12  East,  39. 

(q)  Doe  d.  Waymanv.  Chaplin,STa,\mt, 
420.    Doe  V.  Read,  12  East,  57. 

(r)  Doe  V.  Summersett,  1  B.  &  Ad.  185. 

(s)  Doe  V.  Murlett,  6  M.  Ac  S.  110. 

{t)  Doe  V.  Smith,  2  Starkie,  C.  289. 

(«)  Ejectment  will  lie  by  the  owner  of 
the  soil  for  land,  part  of  tlie  King's  high- 
way, or  for  an  acre  of  land  described  as 
land,  though  a  wall  and  parltL  and  part  of 
a  house  be  on  it.  Goodtitle  d,*C?iister  v. 
Aimer,  1  Burr.  133 ;  1  Ld.  Ken.  427.  In 
Ireland,  ejectment  will  lie  for  so  many  acres 
of  mountain  land,  1  Bro.  P.  C.  74;  and 
see  Cottingham  v.  King,  1  Burr.  621.  The 
action  does  not  lie  for  a  messuage  or  tene- 
ment; but  if  the  declaration  be  for  a  mes- 
suage and  tenement,  the  Court  will  give 
leave  to  enter  the  verdict  according  to  the 
Judge's  notes.  Goodtitle  v.  Otvoay,  8  East, 
357.  See  Doe  d.  Bradshaw  v.  Plomman, 
1  East,  441 ;  and  Doe  d.  Stewart  v.  Den- 
ton,  1  T.  R.  11.  The  action  is  not  main- 
tainable against  one  who  erects  a  stall  in 
the  street  without  leave  of  the  owner  of  the 
soil;  the  proper  remedy  is  trespass.  Doe 
V.  Cowley,  1  C.  &  P.  123. 

(r)  See  tit.  Variance.  Proof  that  the 
place  where  the  house  stands  for  which 


the  (ejectment  is  Yironght  Is  watched  by 
watchmen  of  the  parish  where  it  is  alleged 
to  be  situate,  is  primA  facie  evidence  of 
its  situation  in  that  parish.  Doe  v.  Welch, 
4  Camp.  264.  If  the  premises  be  described 
as  situate  in  the  parith  of  A,  and  B^  and 
part  be  in  parish  A,,  pert  In  parish  B., 
but  there  be  no  such  parish  as  k.  and  B. 
the  variance  will,  it  seems,  be  fatal.  (Per 
Parke,  B.)  Doe  v.  Edwardt,  1  M.  3c  M. 
319;  but  leave  w^^  given  to  amend.  Had 
the  word  parishes  been  used  the  allegatioo 
would  have  been  admissible,  lb. ;  and  see 
Goodtitle  V.  Walter,  4  T&unt.  671 ;  YoL  I. 
tit.  Variancb. 

(x)  Hokifast  d.  Woollamt  v.  Clapham, 
1  T.  R.  600.  Doe  d.  Bennington  v.  Hall, 
16  East,  208.  But  where  the  devisee  of 
a  copyhold  surrendered  to  the  use  of  the 
will,  died  before  admittance,  his  devisee, 
though  afterwards  admitted,  could  not,  it 
was  held,  recover  in  ejectment;  his  ad- 
mittance has  no  relation  to  the  surrender, 
but  the  legal  title  remains  in  the  heir 
of  the  surrenderor.  Doe  d.  Vernon  v. 
Vernon,  7  East,  8.  Doe  d.  Bvrrough  v. 
Reade,  8  East,  353.  Where  the  lord  of 
the  manor  by  copy  of  conrt-roU  granted 
to  A.  the  reversion  of  certain  premises 
then  in  his  tennre  to  hold  to  B.  for  his 
life,  immediately  after  the  death  of  ^.,  it 
was  held,  that  B.  on  the  death  of  A.  might 
maintain  ejectment,  having  acquired  a  per- 
fect legal  title  by  the  grant  without  ad- 
mittance. For  an  admittance  is  necessary 
in  those  cases  only  where  the  estate  passes 
from  tlie  surrenderor  to  the  Icird,  and  then 
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A  demise  laid  by  the  heir  on  the  day  when  his  ancestor  died,  is  good ;  for  Variance 


the  fiction  that  there  is  no  fraction  of  a  day,  is  not  allowed  to  prejudice  any 
party  (y).  So  where  the  ejectment  was  brought  by  a  posthumous  son,  and 
the  demise  was  laid  at  the  time  of  the  father's  death  (z).  No  Tariance 
between  the  extent  of  the  lease  laid  in  the  declaration,  and  the  extent  of 
the  interest  of  the  lessor  of  the  plaintiff,  is  material,  for  the  lease  is  but  a 
fiction  (a). 

If  such  a  title  be  not  proved  as  would  enable  the  lessor  of  the  plaintiff  to 
make  such  a  demise  in  point  of  law  as  is  alleged  in  the  declaration,  the 
variance  will  be  fatal  (&);  and  therefore,  if  A.  be  tenant  for  life,  with 
remainder  to  jB.,  a  count  upon  a  joint  demise  by  A,  and  B,  cannot  be  sup- 
ported, for  it  is  not  the  lease  of  A,  and  jB.,  but  the  lease  of  A.  confirmed 
by  B,  (c).  So  a  count  upon  a  joint  lease,  by  tenants  in  common,  is  bad  (d). 
There  should,  in  such  case,  be  a  distinct  count  upon  the  separate  demise  of 
each  tenant  in  common,  or  they  should  join  in  a  lease  to  a  third  person,  who 
may  make  a  lease  to  try  the  title  («).  But  joint-tenants  or  coparceners  may 
either  join  or  sever  (/). 

Where  the  demise  was  upon  a  joint  lease  by  the  husband  and  wife,  and 
proof  wa  8  given  of  a  lease  made  by  a  third  person,  by  virtue  of  a  power  of 
attorney,  executed  by  both,  it  was  held  to  be  a  variance,  but  it  was  also 
held  that  the  power  of  attorney  was  void  as  to  the  wife  only,  and  that  the 
lessee  might  declare  on  a  lease  by  the  husband  alone  (g).  It  seems  that 
joint-tenants  may  make  several  demises  (A). 

Where  the  lease  is  alleged  in  the  declaration  to  be  by  deed  under  the  cor- 
poration seal,  it  is  unnecessary  to  prove  the  fact,  since  by  the  rule  the  lease 
is  admitted  as  stated  (i). 

Evidence  of  taking  tithes  only,  is  not  sufficient  to  prove  an  ouster  from 
a  rectory  (A). 

A  variance  in  the  fractional  amount  sought  to  be  recovered  will  not  pre- 
clude the  plaintiff  from  recovering  any  smaller  fraction;  if  the  declaration 
be  for  one-fourth  of  one-fifth  part,  and  he  prove  his  title  to  one-third  part 
of  a  fourth  of  a  fifth  part,  the  verdict  may  be  taken  accordingly  (Q,  but  the 


from  the 
demise. 


from  the  lord  to  the  surrenderee  by  ad- 
mittance ;  when  it  passes  immediately  from 
the  lord  to  another  by  grant,  no  admit- 
tance is  necessary.  And  in  analogy  to  the 
case  of  fireebold,  a  reversion  may  be  granted 
without  livery  of  seisin.  Boe  d.  Cosh  v; 
JjOveUUf  3  B.  &  A.  463.  An  admittance 
where  there  was  no  title  to  be  admitted, 
as  in  the  case  of  an  administrator  de  bonii 
nonj  to  the  grantee  of  a  copyhold  per  autre 
vie,  cannot  support  an  ejectment  as  on  a 
grant  by  the  lord.  Zouch  v.  Forte,  7  East, 
188.  Tliere  can  be  no  special  occupant  of 
a  copyhold,  the  freehold  being  in  the  lord. 
Ih,  Smartle  v.  Penhallow,  6  Mod.  65; 
1  Salk.  88;  2  Ld.  Baym.  004.  See  as  to 
the  surrender  of  chiunbers  in  an  inn  of 
court.  Doe  d.  Warry  v.  MiUer,  1 T.  B.  303. 

(y)  3  Wils.  274. 

(z)  B.  N.  P.  105. 

(a)  Doe  d.  Sltore  v.  Porter,  3  T.  B.  13 ; 
Bunn.  04. 

(b)  For  the  word  ^  demise,"  when  used 
in  pleading,  is  to  be  taken  in  its  legal  sense ; 
3  T.  B.  15;  2  Bl.  1077 ;  5  Dnrr.  2004; 


1  Wils.  1 ;  Hoor,  G82;  Cro.  Jac.  166 ;  1 
Show.  342 ;  2  Wils.  232;  Cro.  Jac.  83 ;  1 
BrownL  30. 134.     But  see  below,  note  {d). 

(c)  0  Co.  14,  b. ;  Woodiall's  Land.  &  Ten. 
461 ;  Co.  Litt.  45,  a;  Poph.  37. 

(d)  Cro.  Jac.  166 ;  1  Ins.  200 ;  2  Wils. 
232;  12  East,  221.  J)oe  v.  Brrington, 
1  Ad.  &  Ell.  750;  and  see  Vol.  I.  But 
qu.  whether,  as  a  lease  is  admitted  by  the 
consent-rule,  a  lease  may  not  be  presumed 
in  which  each  demised  his  undivided  share. 
See  JDoe  v.  Bead,  11  East,  57 ;  and  tlie 
observations  of  Oibbs,  A.  Q. 

ie)  2  Wils.  232. 

(/)  Doe  V.  Bead,  12  East,  57.  Doe  v. 
Fenn,  3  Cowp.  100. 

(^)  Yelv.  1;  2  Brownl.  248;  Cro.  Jac. 
617  ;  Cro.  Car.  165,  contra, 

{k)  Doe  V.  Bead,  12  East,  57. 

(i)  Per  Ashursty  J.,  Farley  on  d.  Mayor, 
^c,  of  Canterbury  v.  Wood^  Bunn.  150 ; 
3  Esp.  C.  198. 

(h)  Latch.  62;  Bunn.  136. 
(0  1  Sid.  230 ;  1  Burr.  330. 
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ejectment:  v.  possebsion  bt  defendant. 


Defend- 
ant's pos- 
session. 


verdict  cannot  be  taken  for  more  than  is  claimed  (m).  So  the  verdict  may 
be  for  any  quantity  of  land  less  than  that  specified  in  the  declaration  (n). 
Upon  a  demise  of  the  whole,  an  undivided  moiety  may  be  recovered  (o).  In 
general,  the  plaintiff  may  recover,  according  to  his  title,  so  much  as  he  has 
a  title  to,  where  he  declares  for  more,  but  not  more  where  he  declares  for 
less  (p). 

Y.  The  plaintiff  must  prove  that  the  defendant  was  in  possession  of  the 
premises  in  question  at  the  time  of  bringing  the  action  (q) ;  for  otherwise. 
if  the  plaintiff  could  prove  title  to  any  premises  answering  the  description 
in  the  declaration,  he  would  be  entitled  to  a  verdict  and  his  costs,  although 
the  defendant  never  intended  to  dispute  his  title  to  those  premises,  but  only 
his  title  to  others,  which  the  plaintiff  has  failed  to  prove  (r) ;  but  now,  by  a 
rule  of  the  Court  of  King's  Bench,  a  party,  on  being  admitted  to  defend  in 
ejectment,  must,  on  entering  into  the  common  rule,  specify  the  premises  in 
respect  of  which  he  intends  to  defend,  and  admit  that  they  are  in  his  own 
possession,  if  he  defends  as  tenant,  or  in  the  possession  of  his  tenant,  if  he 
defends  as  landlord  ;  and  undertake  to  admit  such  possession  on  the  trial  of 
the  cause  («)•  Where  there  is  any  doubt  as  to  the  identity  of  the  premises 
sought  to  be  recovered,  the  lessor  of  the  plaintiff  ought  to  produce  the 
rule  (0- 


(ffi)  1  Burr.  330. 

(n)Cro.  £liz.ld;  Yelv.  114.  It  was 
formerly  held,  that  upon  a  declaration  for 
one  acre,  a  verdict  for  half  an  acre  woold  be 
bed,  because  it  woold  be  uncertain  of  which 
half  the  plaintiff  was  to  have  execution. 
The  Court  will  not  on  the  trial  of  an  eject- 
ment, where  the  plaintiff  has  proved  his 
title  to  a  verdict.  Inquire  as  to  the  metes 
and  boundaries,  which  are  to  be  tried  more 
properly  in  an  action  of  trespass.  2  Star- 
kie's  C.  477. 

(o)  Doer.  Wippel,  1  £sp.  C.  360.  Doe 
V.  Fentif  3  Camp.  190.  Roe  v.  Lonedale, 
12  East,  39.  The  Court  will  not  try  a 
question  of  metes  and  bounds  in  an  action 
of  ^eetment  Doe  v.  Wilson^  2  Starkie's 
C.  477. 

{p)  Doe  d.  BurgeuY  Purvitf  I  Burr. 
326. 

(q)  Astlin  v.  Parking,  2  Burr.  668 ;  and 
per  Bay  ley,  J.,  Doe  d.  James  v.  Stanton, 
2B.&A.d71. 

(r)  Sec  Doey,  Cuff,  Camp.  173.  Smith 
V.  Man,  B.  N.  P.  110 ;  1  Wils.  220.  Good- 
right  V.  Rich,  7  T.  R.  327.  Fenn  v.  Wood, 
1  B.  &  P.  573.  But  see  Jesse  y.  Bacchus, 
Runn.  293.  Fenn  v.  Cooke,  3  Camp.  612. 
Doe  V.  Alexander,  3  Camp.  516.  But  the 
plaintiff  is  entitled  to  recover,  although  the 
defendant  in  possession  is  the  servant  of 
another.  Doed.  Cuff  v.  Stradling,  2  Star- 
kie's C.  187.  It  is  sufficient  that  the 
defendaot  has  the  visible  occupation  of  the 
preroiBes,  and  it  is  not  necessary  that  he 
should  have  such  an  interest  as  would  en- 
able him  to  maintain  trespass.  Doe  d. 
James  v.  Stanton,  2  B.  &  A .  37 1 .  Where 
the  defendant  on  being  served  with  the 
declaration  (not  on  the  premises),  answered 
as  tenant  in  possession,  and  it  appeared 


that  he  sold  coals  on  the  premises  as  ser- 
vant to  the  proprietor  of  the  premises  (a 
coal-wharf) ;  it  was  held,  that  the  plaintiff 
was  properly  nonsuited.    Ihid, 

(s)  See  the  role,  4  B.  &  A.  196.  It  is 
there  recited  that  plaintiflb  have  frequently 
been  nonsuited  in  ejectment  for  want  of 
proof  of  the  defendant's  possession,  con- 
trary to  the  true  intent  and  raeening  of 
the  consent-rule.  It  is  therefore  ord&cedf 
^  That  from  henceforth,  in  every  action  of 
ejectment,  the  defendant  shall  speelfyin 
the  consent-rule  for  what  premises  he  in- 
tends to  defend,  and  shall  consent  in  such 
rule  to  confess  upon  the  trial  that  the  de- 
fendant (if  he  defends  as  tenant,  or  in  ease 
he  defends  as  landlord,  that  his  tenant) 
was,  at  the  time  of  the  service  of  the 
declaration,  in  the  possession  of  such 
premises ;  and  that  if  upon  the  trial  the 
defendant  shall  not  confess  sneh  possession, 
as  well  as  lease,  entry  and  onster,  where- 
by the  plaintiff  shall  not  be  able  further  to 
prosecute  his  suit  against  the  said  defend- 
ant, then  no  costs  shall  be  allowed  for  not 
further  prosecuting  the  same,  bat  the  said 
defendant  shall  pay  costs  to  the  phdntiiT 
in  that  case  to  be  taxed."  Before  this 
rule,  it  was  held,  that  on  qjectment  against 
several  defendants,  the  lessor  might  recover 
from  each  severally  the  tenement  in  his 
several  occupation.  Doe  v.  Clarke,  Peaked 
£v.  App.  45. 

(t)  Doe  d.  Lamble  v.  Lamble,  1  M.  & 
M.  237.  But  see  where  there  is  no  doubt 
as  to  the  identity  of  the  premises  sought 
to  be  recovered  and  those  for  which  the 
tenant  defends,  the  lessor  of  the  plaintiff 
is  not  required  to  produce  the  obnsent- 
mle  Doe  d.  Greaves  v.  Roby,  2  B.  ^ 
Ad.  948. 
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VI.  Where  two  persons  are  contending  for  the  possession,  who  are  to  Compe- 
pay  rent  in  different  rights,  it  seems  that  the  lanalord  is  not  a  competent  ^°<^y  ^^ 
witness  to  prove  the  priority  of  demise,  in  an  action  of  ejectment  As  where  ^^^^'*^* 
A,  the  landlord  demises  to  B,,  and  afterwards  to  C,  and  the  latter  demises 
to  2).,  against  whom  B.  brings  ejectment,  A,  is  not  competent  to  prove  the 
demise  to  B,,  for  the  effect  would  be  to  change  the  possession  (u).    But  if 
in  such  case  no  rent  be  reserved  (v),  or  if  the  question  arose  on  an  action  of 
covenant  brought  by  C  against  2>.,  then  A.  would  be  competent  to  prove 
the  priority  of  the  demise  to  B» ;  for  the  result  would  not  alter  the  posses- 
sion, and  the  verdict  would  not  be  evidence  afterwards,  either  for  or  against 
A.  the  landlord  (to).    So  in  ejectment  by  one  claiming  as  heir  of  B,,  the 
son  of  an  elder  brother  of  jB.  is  a  competent  witness  for  the  defendant  to 
show  a  better  title  in  himself;  if  the  defendant  succeeds,  the  witness  will  not 
be  benefited;  if  the  plaintiff  succeeds,  his  obtaining  possession  will  not  injure 
the  witness,  unless  the  defendant  be  his  tenant  (x). 

Where  the  party  in  possession  would  be  liable  for  mesne  profits  if  the  lessor  of 
the  plaintiffshould  succeed,  he  is  an  incompetent  witness  for  the  defendant  (j^). 

A  remainder^man,  after  a  tenant  in  tail,  is  not  a  competent  witness  for 
the  tenant  in  tail,  on  ejectmenf  for  the  entailed  property ;  for  he  would 
acquire  a  vested  interest  (r). 

An  executor  in  trust  may  be  a  witness  with  respect  to  the  estate,  as  to 
prove  the  sanity  of  the  testator  (a).  So  where  a  grantee  is  a  bare  trustee, 
he  is  competent  to  prove  the  execution  of  the  deed  to  himself  (&).  A  co- 
defendant  is  not  a  competent  witness  (c). 

A  tenant  is  not  competent  to  defend  his  landlord's  possession  (d).  Where 
primd  facie  evidence  has  been  given  against  the  defendant,  a  witness  is 
incompetent  to  prove  that  he  himself  is  the  real  tenant,  and  that  the 
defendant  is  but  his  bailiff  («). 

A  lessor  of  the  plaintiff  cannot  it  seems  be  called  as  a  witness  by  the 
defendant,  though  no  title  be  proved  in  him  (y*).  Where  a  lessor  had  become 
a  bankrupt,  and  released  his  assignees,  it  was  held  that  he  was  compe- 


(u)  Per  Buller,  J.,  in  Bell  v.  Haneood, 
3  T.  R.  308,  and  Fox  v.  Swann,  Sty.  482. 
Smithy,  ChamherSfA  Esp.  C.  164. 

(r)  Per  BuUer,  J.,  io  Bell  v.  Hanoood, 
3T.R.806. 

(w)  BeU  ▼.  Hanooodf  3  T.  R  308.  See 
also  Bex  v.  Woodland,  1  T.  R.  261 ;  and 
Fox  T.  Stoann,  Sty.  482. 

(x)  Doe  V.  ClarJie,  3  Bbg.  N.  C.  429  ; 
and  see  Doe  v.  Maisey,  1  B.  &  Ad.  439 ;  6 

B.  &  C.  335.  Beet  v.  Waltert,9  M.  Sl  W. 
697.  As  to  the  competency  of  creditors,  exe- 
cutors, &c.  of  a  testator  to  prove  a  will,  see 
the  stet.  7  WiU.  4  &  1  Vict.  c.  26.~Will, 

(y)  Doe  v.  Preece,  4C,icV.  566. 
(z)  Doe  V.  TyUr,  6  Bing.  394. 

(a)  1  Hod.  107;  Doag.139. 141;  4  Borr. 
2854. 

(b)  1  P.  Will.  287.  290. 

(c)  Dormer  v.  Fortetcue,  Rmm.  250. 
Doe  V.  Green,  4  Eep.  C.  198. 

(d)  Bovme  v.  Turner,  Str.  633.  Doe  ▼. 
WiUiams,  Cowp.  621.  Doe  ▼.  Pye,  1  Etp. 

C.  304.  H.  and  W.  occupied  a  cottage 
divided,  from  1806  till  1821  (as  servants  of 
Cf  without  paying  any  rent) ;  a  year  or  two 
before  C's  death,  H.  having  taken  L,  to 

VOL.  II. 


live  with  him,  by  will  devised  the  moiety 
occupied  by  hun  to  W.,  and  X.  after  the 
death  of  //.  continued  in  possession :  upon 
ejectment  by  W,,  the  defendants  coming  in 
to  defend  as  landlords  of  X.,  held,  that  as 
X.  came  in  under  ^.,  who  might  have  main- 
tained ejectment  against  him,  TT.,  who 
claimed  under  H,,  had  a  snflident  primA 
facie  title,  and  that  as  the  defendants  came 
in  to  defend  X.'s  possession,  the  latter  was 
not  a  competent  witness  to  dispute  the  title 
either  of  H.  or  W.  Doe  v.  Birekmore,  1  P. 
&D.488. 

(e)  Doe  V.  Wild,  5  Taunt.  183.  S.P. 
Doe  d.  Lewis  v.  Bingham,  4  B.  &  A.  672. 
Where  a  witness  stated  on  the  voir  dire 
that  the  lessor  of  the  plaintiff  had  formerly 
assigned  the  premises  to  him  to  protect 
him  from  impressment,  that  he  had  given 
back  the  deed  to  the  lessor  of  the  plaintiff, 
and  had  never  had  any  possession  or  be- 
neficial interest  in  the  premises,  he  was 
held  to  be  incompetent,  as  having  a  direct 
interest  in  supporting  the  plaintiff's  action. 
Doe  d.  Scales  v.  Bragg,  1  R.&  M.  87. 

(/)  Fenn  v.  Granger,  3  Camp.  177. 
But  the  objection  was  waived. 
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EJECTMENT: — TTI.    MESNE   PROFITS. 


Proof  in 
action  for 
mcMne  pro- 
fit*. 


tent(^).  It  seems  that  one  who  sells  an  estate  without  any  eoivenantor 
warranty,  on  which  he  may  be  liable  in  case  the  title  be  defective,  is  a  conn 
petent  witness  for  the  plaintiff;  otherwise,  if  be  be  a  mere  mortgagor  (A). 

In  ejectment  by  a  mortgagee  against  an  assignee  under  the  Lo^s'  Act,  a 
letter  written  by  the  mortgagor  to  the  plaintiff  before  the  aseignmeitt  is 
evidence  against  the  defendant  (t),  and  it  will  be  presumed  to  baye  been 
written  at  the  time  of  the  date  (J),  The  declarations  of  a  deceased  occupier 
against  his  own  interest,  and  tending  to  show  that  his  possesrion  was  not 
adverse,  are  admissible  (h). 

An  admission  made  by  the  tenant  in  possession  is  evidence  against  one 
who  claims  as  landlord  (I),  and  defends  jointly  with  the  tenant,  and  relies 
on  the  tenant's  title. 

VII.  Tretpass for  metne  profits. 

Where  trespass  is  brought  against  the  tenant  in  possession  {rn\  for  mesne 
profits,  whether  by  the  lessor  or  by  the  nominal  plaintiff,  after  a  recovery  in 
ejectment,  the  plaintiff  need  not  prove  a  title ;  it  is  sufficient  to  prove  the 
judgment  in  ejectment,  and  the  writ  of  possession  executed  (n),  the  posses- 
sion of  the  defendant,  and  the  value  of  the  profits ;  and  this  will  entitle  the 
plaintiff  to  recover  from  the  time  of  the  demise  laid  in  the  declaration  (o). 
And  in  such  case  it  seems  to  be  sufficient  to  prove  the  judgment,  without 
proving  the  writ  of  possession  executed  ;  for  by  entering  into  the  rule  to 
confess  lease,  entry,  and  ouster,  the  defendant  is  estopped  from  disputing 
the  entry,  both  as  to  the  lessor  and  lessee,  so  that  either  may  maintain 
trespass  without  proving  an  actual  entry  (p).  But  where  the  judgment  was 
against  the  casual  ejector,  no  rule  having  been  entered  into,  the  lessor  must 
prove  the  execution  of  the  writ  of  possession  {q\  Where  in  such  case  the 
defendant  was  landlord  of  the  premises,  and  the  ejectment  was  served  upon 
the  tenant,  it  was  held  that  the  judgment  was  not  evidence  against  the 
defendant,  without  notice  of  the  ejeotment,  for  he  could  not  be  bound  by  a 
judgment  obtained  without  his  privity  (r). 

t'he  plaintiff  may  prove  his  possession  also  by  showing  that  he  was  let 
into  possession  by  the  defendant's  consent  («)• 

Whete  the  plaintiff  had  recovered,  in  ejectment  against  the  wife,  who  had 
a  separate  maintenance,  and  who  had  lived  apfrrt  from  her  husband  for  many 
years,  and  afterwards  brought  an  action  of  trespass  for  mesne  profits  against 
the  husband  and  wife,  and  it  appeared  that  the  declaration  in  ejectn^nt 
had  been  served  upon  the  wife  alone,  it  was  held  that  the  judgment  in  eject- 


(g)  Longehamp  v.  Fdwdtty  Psake's  C. 
71.  Under  the  rate  statute  it  shoald  aiH 
peu  ^ther  that  Ids  assignees  accepted  tM 
lease,  or  that  he  delivered  it  up  acetfrdhi^ 
to  the  statute.    Tide  npra^  109. 

(A)  Alum.  11  Mod.  854. 

(0  Doe  V.  MmutHy  fi  M.  flc  W.  869. 

U)nid. 

ik)  Doe  V.  BathWf  S  Ad.  h  £11. 07. 

(0  Doer. LUherland,  4  Ad.dc  BU.  784. 

(m)  llie  action  for  mesne  profits  ntay  be 
brought  pending  a  writ  of  error.  Adami  aa 
BJectment,  p.  181;  2  Roseoe  on  Real  Actions. 

(n)  It  is  not  necessarj  to  execnte  a 
habeat  where  the  plaintiff  has  been  let  into 
possession  by  the  defendant  Calvert  v. 
Uorsrfoll,  4  Esp.  C.  167. 

(o)  B.  N.  P.  87.  Attlin  r.  ParMn,  Mich. 


92  Geo.  8,  per  omnee  Juetie^,  on  a  ease 
rewnred.  Gullwer  y,  Drmkwaier,  2  T.B. 
861.  Doe  V.  Dovitf,  1  Esp^  C.  968.  Doe 
t.  WhUi»mbe,  8  Bing.  46.  Hie  aetkn 
Hes  where  one  tenaat  ia  eoamon  reeoters 
against  another.  OoodtiHe  v.  Tamht, 
1  Wils.  660.  Bat  it  seems  that  a  tenmit 
whose  nadei^tenant  wrongAiUy  retains  pos- 
sesssion,  is  not  liable  for  mesne  prooeas. 
Bume  V.  Riehardton,  4  Taunt.  790^ 

(p)  Thorpy.Pr^,B.V,T.%7',8tr.&. 

(q)  B.  N.  P.  07. 

(r)  Hunter  r.  BHtti,  9  Camp,  456.  But 
the  defendant  having  promised  to  pay  the 
rent  and  costs  to  the  plaintiff,  the  admission 
was  held  to  be  evidence  of  the  plaintiff's 
possession,  and  of  the  ddkidant's  treapass. 

<j)  Calffert  v.  HarrfaU,  4  £sp.  C.  167. 
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ment  was  not  evidence  against  the  hnsband,  on  the  gronnd  that  the  wife's  Proof  in 
confession  of  a  trespass  committed  by  her  was  not  eridence  against  the  hus-  ^J^  i^ 
band  in  an  action  which  was  to  subject  him  to  damages  and  costs  {t).  flu. 

But  it  is  evidence  against  one  who  cornea  into  possession  after  the  judg- 
ment,  under  the  defendant  in  ejectment  (u).  It  is  otherwise  if  no  privity  of 
possession  can  be  proved  ( jr). 

Where  the  action  was  brougbt  by  three  plaintiffs,  A,^  B.  and  C,  and  they 
^ave  in  evidence  a  judgment  in  ejectment  on  a  demise  by  il.,  and  on  another 
demise  by  JR.  and  C.,  it  was  held  to  be  sufficient,  for  the  judgment  showed 
that  they  were  all  entitled  to  the  possession  (y). 

If  the  plaintiff  can  prove  that  his  title  accrued  before  the  time  of  the 
demise^  and  also  that  the  defendant  was  then  in  possession,  he  will  be 
entitled  to  recover  antecedent  profits,  but  the  defendant  will  be  at  liberty 
to  controvert  the  title,  which  he  cannot  do  if  the  plaintiff  claim  profits  from 
the  time  of  the  demise  only,  for  the  defendant  being  tenant  in  possession 
must  have  been  served  with  the  declaration,  and  therefore  the  record  is 
against  him  conclusive  evidence  of  title*  But  the  judgement  is  not  evidence 
of  an  anterior  title,  and  therefore  to  entitle  himself  to  damages  in  respect 
of  such  anterior  profits,  the  plaintiff  must  prove  his  own  title  to  the  previous 
possession  {z) ;  and  if  the  action  be  brought  against  a  precedent  occupier, 
the  plaintiff  must  also  prove  an  actual  entry ;  for  trespass  being  a  possesory 
remedy,  it  is  essential  to  prove  possession  (a).  And  it  seems  to  have  been 
considered  to  be  doubtful  whether  the  plaintiff  can  recover  any  profits  ante- 
rior to  the  time  of  actual  entry  (6),  or  whether  a  subsequent  entry  will  not 
have  relation  to  the  time  when  the  title  accrlied.  As,  however,  trespass 
lies  to  recover  mesne  profits  antecedent  to  the  demise  from  the  tenant  in 
possession,  on  his  confession  of  the  plaintiff's  entry  (c),  it  seems,  upon  the 
same  ground,  that  an  actual  entry  would  have  a  similar  relation.  Evidence 
should  be  given  of  the  defendant's  possession.  As  the  action  is  against  a  tres- 
passer in  possession,  it  does  not  lie  ag^ainst  a  lessee  whose  under-tenant  holds 
over  after  the  expiration  of  the  lessee's  interest  {d).  The  plaintiff  is  entitled 
to  such  profits  only  as  accrued  during  the  possession  of  the  defendant  («). 

If  the  action  be  brought  after  judgment  against  the  casual  ejector,  the 
plaintiff  may  recover  the  costs  of  the  ejectment  as  well  as  mesne  profits  (y*). 
And  he  may  recover  as  damages  the  costs  incurred  in  a  Court  of  Error  in 
reversing  a  judgment  in  ejectment  obtained  by  the  defendant  {g).  And  the 
defendant  will  not,  under  the  plea  of  the  general  issue,  be  entitled  to  prove  an 


(0  Venn  v.  WhUe,  7  T.  R.  112. 

(u)  Doe  v.  WhUcinnhe,  8  Blng.  46. 

{x)  Doe  V.  Harvey y  8  Bing.  839 ;  and  it 
seems  that  the  piivi^  cannot  be  estab* 
lished  Vy  parol  where  the  defendant  came 
into  possession  under  a  written  agreement : 
8  Bing.  46. 

(y)  K.  B.  Easter  Term,  1827.  Chamier 
V.  Clingo,  2  Chitty's  R.  410:  5  ll.  &  S. 
64. 

(z)  Deeoetd  V.  AtJ^ne,  B.  N.  P.  87;  per 
Eyre,  C.  J.  Hil.  4  Geo.  2.  Doe  v.  Gibht. 
S  C.  &  P.  615. 

(a)  Ibid. 

{h)  See  B.  N.  P.  87.  Stanywmght  v. 
Cameron^  2  Barnes,  367. 

(c)  Ibid,  and  1  Sid.  239;  2  Roll.  Ab. 
tit.  Trespass  b^  Relation. 

{d)  Bum  V.  Richardtoii,  4  Taunt  720. 
Bnt  the  defendant  cannot  defeat  the  action 


by  showing  that  he  entered  by  license  of 
the  defendant  Girdleetone  t.  Porter^ 
Woodf.  Land,  and  Ten.  611. 

(e)  Girdlettoney,  Porter,  Woodf.  Lan. 
and  T.  611. 

(/)  B.  N.  P.  89,  as  agreed  by  the 
Jodges  in  A$tHn  v.  Parhinj  Anon,  Lofit, 
451.  2>O0T.  HtcA«,  7T.R4d3.  A  party 
is  entitled  to  recover  in  the  action  ibr 
mesne  profits  the  eosts  of  the  ejectment, 
although  they  have  never  be^  taxed. 
Symondt  v.  Page,  1  J.  &  C.  29;  and  see 
Oulliver  v.  Drinkwater,  2  T.  R.  261. 
Goodtiile  v.  Toomht,  3  Wils.  121.  He 
may  recover  damages  fbr  his  trouble, 
fte. ;  lb.  The  amount  of  the  taxed  costs 
of  tiie  ejectment  Brooke  v.  Brydge$,  7 
Moore,  47 1.    Doe  v.  Davis,  1  Esp.  C.  358. 

{(f)  Nowell  V.  Roahe,  7  B.  &  C.  404. 
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agreement  on  the  part  of  the  plaintiff  to  waive  the  coats,  the  defendant  pay- 
ing certain  rent  for  the  premises  (A).  The  defendant,  where  the  judgment 
is  not  pleaded,  is  at  liberty,  it  seems,  to  controvert  the  plaintiff's  title  (i). 
VIII.  Effect  of  a  judgment  in  ^ectment. 
In  an  action  of  trespass  for  mesne  profits,  against  the  former  defendant, 
the  record  is  evidence  of  his  title  at  the  time  of  the  demise  (*)•  So  it  is 
also  evidence  between  those  who  claim  in  privity  with  the  parties  (i).  And 
where  two  recovered  judgment  in  ejectment  on  several  demises,  it  was  held 
that  this  was  admissible  evidence  in  an  action  of  trespass  by  them  against 
two  of  the  former  defendants  (m),  since  the  judgment  was  perfectly  con- 
sistent with  their  being  tenants  in  common,  and  as  such  they  might  main- 
tain trespass  jointly.  It  is,  however,  to  be  observed,  that  in  addition  to  the 
judgment,  the  plaintiffs  proved  a  delivery  of  possession  under  a  writ  to  their 
joint  agent.    Where  the  parties  are  different  the  judgment  is  not  evidence 

of  title  (n). 
A  judgment  in  ejectment  is  not  conclusive  as  to  the  right,  because  it  does 

not  affect  the  inheritance  (o). 

ELECTION. 
Proop  of  making  an  election  to  purchase,  see  R,  v.  Hungerfard  Market 
Co,j  4  B.  &  Ad.  327;  i»i/ra,  tit.  Noticb.    See  tit.  Bankrupt. 

EMBLEMENTS. 

See  Graves  v.  Wild,  5  B.  &  Ad.  105.  Williams  on  Executors,  tit.  Emble- 
ments; Com.  Dig.  Biens,  G.  1.  2. 

EQUITY. 

Questions  peculiar  to  Courts  of  Equity  devolve  on  Courts  of  Law  in 
cases  of  bankruptcy  (j9).  The  rules  of  evidence  are  substantially  the  same 
in  equity  as  at  law  (9). 

ERROR  (r). 

It  is  a  general  rule,  that  error  in  a  record  of  a  judgment  does  not  defeat 
the  judgment,  so  long  as  it  stands  unreversed  («).  Thus  error  in  a  judgment 
of  record  is  no  answer  to  an  action  on  the  judgment  (/).  So  a  defendant  in 
a  criminal  case  may  plead  in  bar  an  erroneous  judgment  of  acquittal  («). 


(h)  Doe  d.  Hill  v.  Lee,  4  Tftunt  459. 

(0  Doe  T.  Huddart  8  C.  M.  &  R.  317. 

(k)  Astlin  ▼.  ParHn,  Barr.  608;  Ld. 
Raym.  730;  iupra,\oh  I.  tit  Judgment. 
But  it  is  not  conclusive  unless  it  be  pleaded. 
Doe  y.  Huddart,  2  C.  M.  &  R.  317. 

(/)  Smpra,  Vol.  I.  p.  312.  The  Judg- 
ment in  the  preceding  ^ectment  is  evi- 
dence, in  an  action  for  mesne  profits, 
against  a  defendant  who  came  into  posses- 
sion under  tlie  defendant  in  the  ejectment. 
Doe  V  Wfatcomb,  8  Bing.  40. 

in  an  action  for  luesne  profits,  it  ap- 
pearing that  the  party  had  been  put  into 
possession  under  a  written  agreement  which 
was  not  produced;  held,  that  parol  evi- 
dence was  inadmissible  to  show  under 
whom  he  held,  and  that  In  such  an  action 
the  judgment  in  ejectment  against  a  former 
tenant  in  possesion  was  not  admissible  in 
evidence  against  the  party  afterwards  found 
in  possession,  without    proving   that    he 


came  in  under  the  defendant,  so  to  make 
him  privy  to  the  Judgment  in  ^ectmeuL 
Doe  V.  Harvey,  8  Bing.  239.  A  jadgmeot 
against  a  tenant  does  not  bind  a  landlord 
without  notice.  Hunter  v.  Briftt,  3  Ckmp. 
465. 

(m)  Chamier  v.  Clingo,  6  If.  &  8.  04; 
the  issues  were  on  not  g^iilty,  and  libentm 
tenementum, 

in)  Vol.  I.  tit.  JUDOMtlTT. 
0)  JUnnax  v.  Ryder,  7  Bro.  P.  C.  145. 

(p)  Doe  r.Steward,  1  Ad.  &  EIL  311. 

(q)  Qlynn  v.  Bank  of  England,  2  Ves. 
38. 

(r)  It  is  a  general  rule,  that  error  shall 
not  be  assigned  in  a  thing  to  the  advantage 
oftheparty.  5Ck>.39.44;  7Co.4;8Co.59. 

(j)  R.  V.  Seott,  Leach's  C.  C.  L.  446; 
sujpra,  tit.  Countbr  Plba. 

(0  Horsly  v.  DanUl,  2  Lev.  101. 

(«)  9  H.  5,  e.  2.  See  StarUe's  Crim.  Pi. 
320. 
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A  sheriff  may  justify  under  an  irregular  as  well  as  under  an  erroneous 
judgment,  so  as  the  writ  be  not  yoid ;  and  a  purchaser  will,  in  such  case, 
acquire  a  title  under  a  sale  by  him,  for  they  are  not  privy  to  the  irregu- 
larity (jr).  A  party  may  justify  under  an  erroneous  judgment,  though  it  be 
afterwards  reversed,  for  the  judgment  was  the  act  of  the  Court ;  but  not 
under  an  irregular  one  which  has  been  vacated,  for  the  irregularity  was  in 
the  privity  of  the  plaintiff  or  his  attorney  (y.) 

ESTOPPEL  («). 

Estoppels  aro  by  record  (a),  specialty  (&),  liv«ry,  or  by  special  circum- 
stances, by  which  a  man  is  excluded  from  some  claim,  averment,  or  prooL 
Unless  a  decree  would  operate  as  an  estoppel  if  pleaded,  it  is  of  no  effect  in 
evidence  (e). 

Neither  the  tenant  by  the  courtesy,  nor  the  lord  by  escheat,  can  defeat  an 
estate  or  freehold  without  showing  the  deed,  for  the  act  of  livery  is  an 
estoppel  which  runs  with  the  land,  and  bars  all  persons  to  claim  it  by 
virtue  of  any  condition  except  such  as  appears  on  the  deed  (d) ;  although 
the  estate  be  created  by  law,  the  party  has  possession  of  the  deed. 

A  party  or  privy  (e)  is  usually  concluded  by  his  contract  or  admission,  where 
that  admission  has  been  acted  upon.  A  tenant  is  estopped  from  controvert- 
ing his  landlord's  title  to  demise  (f),  A  party  who  induces  another  to  deliver 
goods  to  a  woman,  whom  he  represents  to  be  his  wife,  cannot  afterwards  be 
admitted  to  say  that  she  is  not  his  wife.  So  a  man  is  usually  excluded 
from  averment  or  proof  by  his  own  fraud.  Where  a  tenant  fraudulently  con- 
cealed a  declaration  in  ejectment,  and  the  sheriff,  with  the  concurrence  of 
the  tenant,  on  judgment  by  default  seized  not  only  land  demised,  but  also 
mines  not  demised,  in  which  the  tenant  had  nothing  more  than  a  mere 


(x)  TIdd,  0S4,  dd  edit. 

(y)  PhUips  T.  Biranet  ai,,  1  Str.  600; 
Ray.  73 ;  Tidd,  924.  So  in  the  case  of 
aft  administrator  where  the  administration 
is  revoked,  not  reversed.  I^.  C.  Str.  509. 
Where  an  officer  joins  in  defence  with  one 
who  has  no  jostification,  he  loses  the 
benefit  of  it.  Ibid.;  and  1  Sannd.  28; 
Oro.  Jac.  87. 

(z)  As  to  the  estoppel  of  a  Jury,  see 
VoL  I.  Ind.  tit.  Estoffbl. 

(a)  See  tit.  Rbcord.— Judgment. 

(ft)  See  tit.  Deed.  il.  having  an  equit- 
able fee  in  certain  lands,  on  the  2l8t  of 
January  1888,  conveyed  the  same  to  S.  by 
lease  and  release,  llie  release  recited  that 
A.  was  legally  or  equitably  entitled  to  the 
premises  conveyed,  and  the  releasor  cove- 
nanted that  he  was  or  stood  lawfully  or 
equitably  seised  in  his  demesne  of  and  in  and 
otherwise  well  entitled  to  the  same.  The 
legal  estate  was  subsequently  conveyed  to 
A.y  and  he  afterwards,  for  a  valuable  con- 
sideration, conveyed  the  same  to  C.  Upon 
ejectment  brought  by  B,  against  C,  held, 
first,  that  there  being  in  the  release  no 
certain  and  precise  averment  of  any  seisin 
in  A,f  but  only  a  recital  and  covenant  that 
he  was  legally  or  equitably  entitled,  C, 
was  not  thereby  estopped  trom  setting  up 
the  legal  estate  acquired  by  him  after  the 
execution  of  the  release. 


Held,  secondly,  that  the  release  did  not 
operate  as  an  estoppel  by  virtue  of  the 
words  ''g^ranted,  baigained,  sold,  aliened, 
remised,  released,"  &c.,  because  the  re- 
lease passed  nothing  but  what  the  releasor 
had  at  the  time,  and  A.  had  not  the  legal 
title  in  the  premises  at  the  time  when  the 
release  was  made. 

Held,  thirdly,  that  this  case  did  not  fall 
within  the  rule  that  a  mortgagor  cannot 
dispute  the  title  of  his  mortgagee,  because 
C.  claimed  as  a  purchaser  for  a  valuable 
consideration  without  notice  a  legal  in- 
terest which  was  not  in  il.  at  the  time  of 
the  mortgage  to  B,  A,  had  then  only  ftn 
equitable  interest  which  passed  to  B, 
whose  title  as  to  that  was  not  disputed. 
Bight  d.  Jeffrey  v.  Bucknell,  2  B.  &  Ad. 
278. 

(c)  1  Ad.  &  EIL  18.  See  further  B,  v. 
Direetart  of  Bast  India  Co^  4  B.  &  Ad. 
530. 

(d)  10  Co.  94 ;  Co.  Utt  286. 

{e)  A  party  admitted  to  chambers  in 
Lincoln's  Inn  merely  by  order  of  the  bench- 
ers, who  are  trustees  In  fee,  without  any 
formal  conveyance  from  the  party  who 
surrenders  under  a  like  order,  is  not  es- 
topped as  a  privy  in  estate,  by  the  acts  of 
the  former  tenant.  Doe  v.  Errington^ 
OBing.  N.C.  79. 

(/)  i$ii/ira,tlt  Admission. 
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liberty  to  dig,  it  was  held  that  the  latter,  in  an  action  by  Uie  laadlordi  under 
the  Stat.  11  G.  2,  c.  10,  8.  12,  was  estopped,  by  bis  fraudulent  act,  from  con- 
tending that  the  declaration  applied  to  the  land  only,  and  not  to  the 
mines  (g).  So  one  who  has  conveyed  an  estate  in  order  to  confer  a  colour- 
able qualification  to  kill  game,  cannot  allege  his  own  fraud  to  defeat  the 
conveyance  (A).  But  trustees  are  not  estopped  by  acts  done  contrary  to  their 
duty  as  public  trustees  (t).  Nor  is  an  executor  de  son  tort,  but  who  after- 
wards takes  out  letters  of  administration^  barred  by  an  agreement  in  respect 
of  the  intestate's  property  (k), 

EXAMINATIONS  IN  CASES  OF  FELONY. 

See  tit  Admissions  and  Appendix. 

Examinations  taken  under  judicial  authority  by  yirtue  of  different 
statutes,  are  in  general  (unless  the  statute  specially  enact  the  contrary) 
inadmissible  against  strangers,  even  after  the  deaths  of  the  witnesses;  for 
although  they  are  taken  judicially  and  upon  oath,  yet  inasmuch  as  they  are 
taken  ex  parte,  the  opportunity  for  cro8»-examination,  which,  it  is  to  be 
remembered,  is  one  of  the  two  great  tests  of  truth,  is  wanting  (Z).  Hence 
the  ex  parte  examination  of  a  pauper,  taken  judicially  (m)  on  oath  before 
two  magistrates  (n),  is  not  eyidence  in  a  settlement  case ;  for  the  appellant! 
had  no  power  to  cross-examine.  But  in  the  case  of  The  King  t.  Baioen- 
stone  (o)  the  Court  held  that  the  examination  of  a  pregnant  woman,  under 
the  stat.  6  Geo.  2,  c.  31,  in  the  absence  of  the  party  upon  whom  she  filiated 
the  child,  was  evidence  after  her  death,  upon  which  the  Court  of  Quarter 
Sessions  might  make  an  order  of  filiation.  This  decision  is  contrary  to 
general  principles ;  and  the  cases  of  depositions  before  magistrates,  under 
the  statutes  of  Philip  &  Mary,  in  felony,  upon  which  the  Court  are  reported 
to  have  relied  in  the  above  case,  are  in  direct  opposition  to  it. 

Evidence  of  the  examination  of  a  prisoner  before  a  magistrate,  under  the 
stat.  7  Greo.  4,  c.  64,  s.  8,  has  already  been  considered  under  the  head  of 
Admissions.  It  seems  that  in  order  to  warrant  the  reading  of  such  an 
examination  in  evidence,  it  is  sufficient  to  prove  the  magistrate's  signature, 
without  calling  either  the  magistrate  or  his  clerk  (p). 

Although  the  Mutiny  Act  (q)  makes  an  attested  copy  of  a  soldier's  affidavit 
evidence,  the  original  is,  by  reasonable  intendment,  also  admissible  (r),  and 


(g)  Crocker  v.  Fothergill^  2  B.  &  A. 
652. 

(h)  JDoe  d.  Roberts  v.  Bobertt,  2  B.  & 
A.  267. 

(i)  Infra,  tit.  Trustee. 

{k)  Doe  V.  Glenn,  1  Ad.  &  £11, 49.  Bat 
be  may  legalize  his  own  acts.  Curtis  v. 
Vernon,  3  T.  R.  587.  Per  Lord  Kenyon, 
citing  Vaughan  v.  Broicne,  2  Str.  ]  106. 

(/)  Supra,  Vol.  I.  tit.  Judicial  Ik- 

8TKUMBNT8. 

(m)  By  virtue  of  the  stet.  13  &  14 
Car.  2,  c'  12,  s.  1,  which  in  giving  power 
to  the  magistrates  to  remove,  incidentally 
gives  a  power  to  examine  upon  oath.  Per 
Lord  Kenyon,  R.  v.  Briswell,  3  T.  R.  721. 
(n)  J?."v.  Ferry  Frystone,  2  "EmI,  lA, 
M,  v.  Nuneham  Court&nay,  1  East,  873. 

{o)  5  T.  R.  373.  Vide  supra,  tit.  De- 
positions. 

{p)  In  the  case  of  iZ.   v.  Chappel, 


Wells  Summer  Assizes,  1834,  Lord  Beo- 
man  refused  to  receive  the  examination 
of  the  prisoner  bearing  a  mark  only  but 
not  the  prisoner's  signature,  although 
signed  by  the  magistrate,  without  proof, 
by  the  magistrate  or  his  clerk,  that  the 
examination  was  truly  taken.  In  a  later 
case  (R,  v.  Smith  jr  another,  2  Lewin's 
Cases,  139),  Parke,  B.  was  disposed  to 
overrule  a  similar  objection,  and  Lord 
Denman  doubted  as  to  his  former  ruling. 
In  R,  V.  Hope  (Central  Criminal  •Court, 
1835),  the  examination  vras  received,  al- 
though marked  only ;  there,  however,  the 
constable  who  proved  the  examination  was 
an  attesting  witness  to  it ',  but  Patteson, 
J.,  said,  that  he  was  by  no  means  latisfled 
that  in  any  case  it  was  necessary  to  call 
either  the  magistrate  or  his  clerk. 

(q)  55  Geo.  3,  c.  180,  s.  70. 

(r)  R.  V.  Warley,  G  T.  R.  534.    Upon 
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either  the  (original  or  the  attested  copy  is  admissible,  although  the  soldier  be 
deady  or  be  beyond  the  realm  (»).  But  no  other  attested  copy  but  that  deli- 
Tered  to  the  soldier  is  admissibie  (0;  And  such  attested  copy  does  not  upon 
production  piove  itself  but  must  be  authenticated  by  evidence  of  the  hand- 
writing of  the  magistrates  (u). 

EXECUTORS  AND  ADMINISTRATORS. 

I.  EVIDBWCB  IN  ACTIONS  BY  EXBCTJTORfl  AND  AdVINISTBATOBS. 

1.  Proof  of  tUley  when  necesBory. 

2.  ro&,  hino  proved. 

8.  Proo/qf  the  cause  of  actUm. 

IL  EVIDBNCB  IN  ACTIONS  AGAINST  EXBCUTOBfl. 

1.  Undsr  the  pka  of  netmqt^s  executor. 
%  Plene  adndnUtramt. 

8.  Outstanding  bandsj  andJudgmetU  recovered* 
4.  On  nil  debet— Non  devastavit^  Sfc.  to  debt  an  Judgment—Sdre 
Jierif  inquiry,  Sfc, 

1.  Whbbb  an  executor  or  administrator  brings  an  action  (x)  Sn  his  repre-  Proof  of 
sentative  capacity  merely,  as  where  he  declares  in  trover  on  a  possession  by  ^^^^^^ 
the  testator  (y)  or  intestate,  and  a  conversion  in  his  lifetime  (z\  or  upon  a 
contract  made  by  him,  he  makee  a  profert  of  the  probate,  or  of  the  letters 
of  administration,  and  if  the  defendant  mean  to  dispute  his  right  to  sue  in 
the  representative  character  which  he  assumes,  he  must  do  so  by  his  plea 
in  abatement,  and  cannot  make  the  objection  by  evidence  under  the  plea 
of  the  general  issue,  or  of  any  other  plea  in  bar  (a) ;  for  such  a  plea  puts  in 
issue  the  cause  of  action  merely,  and  not  the  character  in  which  the  plaintiff 

eaes  (6).  , 

Thus,  if  an  administrator  declare  on  an  assumpsit  to  the  intestate,  the 


the  same  principle  that  the  service  of  no^ 
tice  of  distress  on  a  party  is  good  notice, 
«lthoiiffh  the  statate  directs  that  it  shall  be 
ieft  at  his  house.  See  tit  Dibtbbss  ;  bat 
see  Bttrdon  v.  RiiAetts,  3  Camp,  l^l- 

(*)  R,  V.  Warmintier,  8  B.  &  A.  321. 
Contrary  to  the  opinion  expressed  by  Law- 
rence,  J.,  JR.  ▼.  Claytsn^e-Moors,  6  T.  K. 

706. 
(0  K.  V.  Cla^onrte-MoarSf  6  T.  K. 

(u)  R.  V.  BUton,  1  East,  18. 

U)  Bythe8&4WilL4,c.48,8.2,exe- 

cntors  may  bring  actions  for  injaries  to 
the  real  estates  of  the  deeeased,  and  actions 
may  be  brought  against  ezecatort  for  an 
injury  to  property,  real  or  personal,  by  the 

testator.  ,  ,  ,j, 

(V)  BlainJieldy.Marehjl  Mod.  141. 
(2)  It  has  been  said,  that  where  the 
goods  of  the  testator  were  never  in  posses- 
aionof  the  executor,  he  must  sue  as  e»j- 
cutor.  CoekeriU  v.  Kynaston^  4  T.  R. 
380.  And  that  whether  the  conrersion 
were  before  or  after  the  death,  if  the  goods 
when  recovered  will  be  assets,  he  may  sue 
for  them  as  executor.  And  Lord  Holt,  C.  J. 
in  Marsfield  v.  Marsh,  2  Ld.  Baym.  8^, 
held,  that  if  an  administrator  declared  in 


trover  upon  a  possession  by  the  testator, 
and  a  conversion  after  his  death,  the  de- 
fendant could  not,  under  the  plea  of  the 
general  issue,  show  that  there  was  an  exe- 
cutor. But  see  the  cases  cited  below, 
440,  note  {g). 

(a)  BlainAeld  v.  Marchf  7  Mod.  14L 
Per  Holt,  C.  J.,  Mar^fidd  v. Marsk^^  Ld. 
Baym.  884.  jAjyd  v.  PinUvysfm,  2  Esp.  C. 
564;  1  WiU.  Saund.  875,  n.  3;  Salk.  286; 
Vin.  Ab.  Ev.  P.  b.  7,  pL  6;  Peake's  Ev- 
373.  And  see  Elden  v.  Keddell,  8  East, 
187.    Newman  v.  Xeocft,  Barnes,  365, 

(6)  Per  Holt,  C.  J.,  Morbid  v.  Marshj 
ft  Ld.  Baym.  824.  Under  the  plea  of  nan 
asswnptitg  itcaimot  be  objected  that  the 
will  has  been  proved  in  an  improper  court. 
Stokes  V.  Bate^  5  B.  &  C.  491.  And  by 
the  general  rule,  4  Will.  4,  in  all  actions  by 
or  against  executors  or  administrators,  the 
character  in  which  the  plaintiff  or  de- 
fendant IB  stated  on  the  record  to  sue  or  be 
sued  shall  not  in  any  case  be  considered  as 
in  issue  unless  specially  raised.  The  plea 
of  the  general  issue,  however,  admits  simply 
the  tiUe,  not  the  sufficiency^  of  the  title. 
Adams  v.  Terre-tenants  of  Savage  fi  Mod. 
134. 
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defendant  cannot,  under  the  plea  of  runt  oMumpti/,  dispute  the  grant  of  admi- 
nistration to  the  plaintiiF,  and  if  the  letters  were  to  be  producedy  be  could 
not  object  the  want  of  a  proper  stamp  (c).  So  the  plea  of  mm  ett  factum  on 
a  bond  to  the  intestate,  admits  that  the  plaintiff  is  a  good  administrator  {dy 
But  if  the  plaintiff  declare  on  a  cause  of  action  arising  in  his  own  time,  he 
must,  under  the  general. issue,  if  it  be  essential  to  his  claim,  prove  his  title 
as  executor  or  administrator,  and  the  defendant  may  controyert  it.  Thus, 
if  he  declare  as  administrator  upon  his  own  possession,  the  defendant  may, 
under  the  general  issue,  impeach  his  title,  and  show  that  there  is  an  exe- 
cutor {e) ;  and  even  if  the  plaintiff  declare  in  trover  upon  a  possession  by 
the  testator,  and  a  conversion  in  his  own  time,  it  seems  that  the  case  is  just 
the  same  as  if  he  had  declared,  as  he  might  have  done,  upon  his  own  pos- 
session {f)f  and  that  he  must  prove  himself  to  be  such  under  the  plea  of  the 
general  issue,  which  raises  the  question  of  title  (^).  Where  the  plaintiff  has 
not  had  the  actual  possession  of  the  testator's  goods,  proof  of  his  executor- 
ship seems  to  be  essential  to  the  proof  of  property  in  the  goods ;  but  where 
he  has  taken  actual  possession,  evidence  of  this  nature,  as  against  a  wrong- 
doer, is  unnecessary,  for  bare  possession  is  primd  facie  evidence  of  pro- 
perty (A).    Where  the  money  of  the  testator  is  received  by  the  defendant. 


(c)  Tkyrme  v.  Protheroe,  2  M.  &  8. 
553.  Watson  v.  King,  4  Camp.  272 ;  Com. 
Dig.  Abatement,  [£.]  18.  In  Hunt  v. 
Stevens,  3  Taunt  113,  the  conversion  was 
alleged  to  be  In  the  time  of  the  executor. 

(d)  Qidley  ?.  WUliams,  1  Salk.  38, 3d 
Resol.;  Com.  Dig.  Pleader,  [2  D.]  10; 
[2  D,]  14. 

( e)  Per  Holt,  C.  J.,  Martfield  v.  Marshy 
2  Ld.  Raym.  824 ;  Salk.  285. 

(/)  For  the  property  in  goods  draws 
to  it  the  possession  in  law.  Jenkins  ▼• 
Plombe,  6  Mod.  1 82.  2  WiU.  Sannd,  47,  k. 
and  the  cases  there  cited. 

{g)  Hunt  V.  iSf<ven«,  3  Taunt.  113;  and 
see  the  observations  of  Lawrence,  J.  Ibid. 
10  East,  203;  Grimstead  v.  Shirley,  2 
Taunt.  110;  and  see  Bollard  v.  Spencer, 
7  T.  B.  358,  and  the  cases  cited  there; 
and  2  Will.  Saund.  47,  k.  to  show  that 
where  the  conversion  was  in  the  time  of 
the  executor,  he  is  liable  to  costs.  Contra, 
Cocherill  v.  Kynaston,  4  T.  R.  280.  So, 
if  an  executor  declare  on  an  account  stated 
with  him  as  executor,  without  saying  con- 
cerning monies  due  from  the  defendant  to 
the  testator;  Jones  v.  Jones,  1  Bingh.  240. 
See  Holli*  v.  Smith,  2  Taunt  119.  The 
promises  in  the  declaration  were  all  laid  to 
the  plaintiff  as  executor;  pleas,  the  general 
issue  and  the  statute  of  limitations ;  the 
plaintiff  was  nonsuited ;  it  was  held  that  it 
was  so  far  an  action  on  a  contract  between 
the  plaintiff  and  defendant,  as  to  entitle 
the  defendant  to  his  costs  under  23  Hen.  8, 
c.  15.  Slater  v.  Lawson,  1  B.  &  Ad. 
803. 

So  where,  in  assumpsit  by  an  admini- 
strator, the  declaration  containing  a  count 
upon  an  account  stated  with  and  promises 
to  the  administrator,  the  verdict  upon  the 
general  issue  being  for  tlie  defendant,  held 
that  he  was  entitled  to  the  costs,  but  as  to 


the  pleadings,  to  the  costs  of  that  count 
only  in  which  the  promises  were  laid  as 
made  to  the  plaintiff.  Jeibson  v.  Forsier, 
1  B.  &  Ad.  6 ;  and  see  Vowbiggin  v.  Hat' 
rison,9  B.&C.  666. 

Where  the  cause  of  action  arises  in  the 
lifetime  of  a  testator,  or  intestate,  and  the 
executor  or  administrator  cannot  bring  the 
action  in  his  own  name,  he  is  not  liable  for 
costs.    Jones  v.  Wilson,  6  M.  &  S.  1 78. 

In  assumpsit  against  an  executor  on  pro- 
mises by  the  testator,  the  defendant  pleaded 
first,  the  general  issue,  and  secondly,  plene 
administravit ;  the  plaintiff  joined  issue  on 
the  first,  and  took  Judgment  of  assets 
quando  aedderint  on  the  second  plea; 
held  in  error  that  the  defendant  having,  by 
pleading  that  the  testator  never  promised, 
compelled  the  plaintiff  to  incur  the  costs  of 
a  trial,  he  was  entitled  to  Judgment  as  to 
those  costs  de  bonis  testatoris  et  si  non  de 
bonis  propriis.  Marshall  y.  Wilder,  QB, 
dcC.655. 

And  now  by  the  statate  3  &  4  WIU.  4, 
c.  42,  s.  31,  in  anj  acti(m  by  an  executor 
or  administrator  in  right  of  the  testator  or 
intestate,  such  executor  orVdminlstrator 
shall,  unless  the  Judge  of  the  ooort  ia 
which  such  action  is  brought,  or  a  Judge 
of  any  of  the  saperior  courts,  shall  other- 
wise order,  shall  be  liable  to  pay  coats  to 
the  defendant  in  case  of  being  nonsuited 
or  a  verdict  passing  against  the  plahitiff ; 
and  in  all  other  cases  in  which  be  would  be 
liable  if  such  plaintiff  were  suing  la  his 
own  right  upon  a  cause  of  action  accniiag 
to  hixMelf.  The  clause  is  retrospective. 
Freeman  v.  Moyes,  1  Ad.  ic  £U.  338. 

(h)  Blaekham's  ease,  1  Salk.  200.  Bas- 
set v.  Maynard,  Cro.  Eliz.  810.    5  Ri>p. 
24.     Moor,  601 ,  2.    2  Will.  Saund.  47,  c. 
Watson  V.  King,  4  Camp.  ^72.  2  Will,  on 
Executors,  5.    Where  the  conversion  was 
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ftfler  the  d«ath  of  the  testator,  the  executor  may  maintain  an  action  in  his  proof  of 
own  name(t)y  though  he  must  make  out  his  title  hy  proof  of  his  executor-  title, 
ship.  Where  proof  of  title  as  executor  is  necessary,  they  will  fail  unless 
all  the  executors  are  joined,  though  those  who  are  omitted  have  not  proTcd 
the  will  (A).  Where  the  plaintiff  is  bound  to  prove  himself  executor  or 
administrator,  it  is  competent  to  the  defendant  to  repel  the  proof  by  evi- 
dence. Thus  he  may  show  that  the  letters  of  administration  are  not  stamped 
with  a  sufficient  stamp  (/)• 

2.  The  title  of  the  executor  is  established,  as  has  already  been  seen,  by 
proof  of  the  death  of  the  testator,  and  by  the  production  of  the  probate  (m), 
which  is  the  only  mode  of  proving  the  title  to  personal  property  under  a 
will  (n),  but  the  right'  of  the  executor  is  derived  from  the  will,  and  accrues 
immediately  upon  the  death  of  the  testator ;  the  probate  is  but  the  evidence 
of  his  title  (o) ;  consequently  the  grant  of  a  probate  subsequently  to  the 
commencement  of  the  action,  but  previous  to  the  declaration,  will  be  suf- 
ficient (p). 

If  the  probate  has  been  lost,  an  exemplification  under  the  seal  of  the 
court,  or  an  examined  copy  of  the  act-book  (9),  or  the  original  will,  properly 
authenticated,  and  indorsed  as  the  instrument  on  which  probate  has  been 
granted,  will  be  admissible  to  prove  it  (r). 

The  defendant  on  the  other  hand  may,  on  issue  taken  on  a  plea  sufficient 
for  the  purpose  («),  impeach  the  plaintiff's  title  as  executor  or  administrator. 


after  the  death,  the  execator  may  declare 
on  his  own  potaession,  whether  ever  ac- 
tually posaeflsed  or  not  Hollit  v.  Smithy 
10  East,  393.  A  jadgment  recovered  by 
an  administrator  belongs  to  himself  pei^ 
iionally ;  therefore  he  need  not  declare  in 
Iiis  representative  character,  in  an  action 
either  upon  the  Jadgment,  or  for  the  escape 
of  the  debtor  taken  in  execution  thereon. 
Bvnqfmu  v.  Walker y  2  T.  R.  126. 

(t)  Per  Ashnrst,  J.,2T.  R.  477.    Smith 
V.  Sorrow,    So,  an  administrator  having 
recovered  a  jadgment  for  a  debt  doe  to  the 
Intestate,  needs  not  declare   as  admini- 
strator in  an  action  on  the  jadgment. 
Crawford  ▼.  Whittal,  Dongl.  4,  n. 
(A)  Munt  T.  Stokesj  4  T.  R.  561. 
(/)  Hunt  V.  Stevem,  3  TAnnt.  113. 
(m)  An  executor  has  a  right  of  action 
against  the  Bank  for  not  permitting  the 
transfer  of  stock  by  liim,  although  such 
stock    may    have    been   speciflcidly    be- 
queathed.   Franklin  v.  Bank  of  England, 
0   B.  &  C.  156;  and  see  Mead  v.  Lord 
Orrery,  3  Atli.  239. 

Where  one  only  of  three  executors  took 
probate,  liberty  being  reserved  to  the  others 
to  come  in,  &g..  held  that  an  action  to  their 
reversionary  interest  in  the  premises  %as 
'well  brought  in  the  names  of  all  in  whom 
the  legal  property  was  vested.  Walters 
y.Ffiel,!  M.&M.  362. 

^kecutors  are  not  entitled  to  residue  un* 
disposed  of,  unless  it  appear  to  be  intended 
so  by  the  will  or  codicil.  1  Will.  4,  c.  40. 
(n>  B.  V.  Inhdb.ofNether$eal,  4  T.  R. 
:2.08.  SmUh  v.  MUUt,  1  T.  R.  480;  Pen- 
71  ey  V.  Penney,  8  B.  &  C.  335  ;  supra,  tit. 
Kjkctmsnt;  and  Vol.  I.tit.  Judumemt. 
(o)   Smith  V.  Milles,  1  T.  R.  480. 


(p)  Salk.  301.  As  to  the  relation  of  an 
administrator's  right,  see  1  Com.  Dig.  tit. 
Administration  [B.]  10.  2  Roll.  Ab.  554, 
1.  16  &  25;  and  S.  v.  InJiab.  of  Horso' 
ley,  8  East,  405.  The  grant  of  administra- 
tion as  to  title  to  personalty,  and  the  liabi- 
lity of  the  administrator,  relate  to  the  death 
of  tlie  intestate.   Ibid, 

{q)  Ca.  tem.  Hardw.  108.  8  East,  187 ; 
et  supra,  YoL  I.  tit  Juoombnt  ;  Ind.  tit. 
Pbobate. 

(r)  Supra,  Vol.  I.  tit.  Judoxbnt. 
Oorton  V.  Dyson,  1  B.  &  B.  219. 

(s)  When  the  defendant  insists  that  the 
letters  of  administration  are  void  by  reason 
of  extrinsic  matter,  or  inapplicable  to  the 
purpose  for  which  the  plaintiff  uses  them, 
he  must  plead  the  facts  specially ;  he  can- 
not go  into  such  evidence  on  issue  talcen 
on  a  plea  merely  denying  that  the  plaintiff 
is  administrator.  And,  therefore,  if  the 
plaintiff  allege  administration  by  the  bishop 
of  Chester,  and  the  defendant  deny  that  he 
was  administrator,  in  manner  and  form,&c., 
the  plaintiff  cannot,  under  this  issue,  show 
bona  notabilia  in  another  diocese  or  pro- 
vince, by  reason  of  his,  the  debtor's,  resi- 
dence there  at  the  time  of  the  death.  Stokes 
V.  Bate,  5  B.  &  C.  491 ;  and  see  Yeonians 
V.  Bradshaw,  Carth.  373.  Hilliard  y,Cox, 
1  Salk.  37.  Griffith  Y,  Griffith,  SayeT,%3. 
The  power  of  the  bishop  to  grant  adminis- 
tration is  founded,  not  on  the  fact  tlut  the 
deceased  died  within  the  diocese,  but  on 
that  of  his  having  left  goods  there,  per  Lee, 
C.  J.,  in  Griffith  v.  Griffith,  Sayer,  83; 
and  it  will  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  there  were  not 
bonu  notabilia  in  tuiothcr  diocuse,  Ibid, 
and  per  Bayley  and  ilolroyd,  Ji.,  5  B.  &  C. 
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by  showing  either  that  the  grant  wa»  void  oh  mUia,  as  by  evideaee  diat  4ie 
pfobate  was  forged ;  or  {t)  where  letten  of  administration  have  been  granted 
by  a  bishop  or  other  infiBiior  judge  in  another  dioeese,  that  the  deceased  had 
bona  notabiUa  in  another  diocese  (u) ;  that  he  is  still  living,  or  that  the  will 
was  foiiiped  {x) ;  or  that  the  grant  of  administration  has  been  revoked  {y\ 
of  which  the  act-book  would  be  good  evidence. 

The  title  of  an  administrator  is  proved^  as  has  been  seen,  by  the  prodni^ 
tion  of  the  letters  of  administration  (z). 

The  defendant  cannot,  under  the  general  ijBsui9,  object  th^t  tbere  is  another 
executor  who  is  not  joined ;  he  cannot  make  such  an  objection,  except  by 
plea  in  abatement,  after  oyer  of  the  probate,  that  tbe  other  executor  is  still 
alive  (a).  Neither  can  advantage  be  taken  of  the  non-joinder  of  a  eo-exe- 
cutor  as  defendant,  except  by  a  plea  in  abatement,  which  must  allege  thst 
the  party  not  joined  has  administered,  which  must  of  course  be  proved  on 
issue  taken  on  such  a  plea  (&). 


498,  9;  eontrary  to  the  aneient  praetice, 
when  it  was  held  to  be  necessary  to  aver  that 
there  were  not  bona  notabiHa  *in  another 
diocese,  per  Holt,  C.  J.,  in  Denham  v.  St&' 
phensoHy  Salk.  40;  contra.  Woodward  v. 
Thomtony  Cro.  Ellz.  907.  Skidmore  ▼. 
Wingtonjibid.%7d,  Probate  granted  by  an 
archdeacon  ander  anthority  ntMn  the  dio- 
cesan, is  valid,  where  the  party  died  within 
the  archdeaconry,  although  he  was  pos- 
sessed of  a  term  lying  within  another  arehr 
deaconry  within  the  same  diocese.  22.  v. 
Yonge,  5  M.  Ac  8.  119.  The  authority  of 
an  administrator  appointed  according  to 
the  provisions  of  the  stat.  38  Geo.  3,  c.  87, 
during  the  absence  of  an  executor  from 
this  country,  does  not  become  actually  void, 
but  merely  voidable.  Tapntony.Hannay, 
9  B.  &  P.  96. 

(t)  Note,  that  If  letters  of  adndnistration 
are  granted  by  a  bishop  or  other  inferior 
judge,  where  the  deceased  had  bona  nota- 
bilia  in  another  diocese,  they  are  wholly 
void.  Prince's  Case,  5  Bep.  30.  Blaekbo* 
rough  T.  VamM,  1  P.  Wms.  43.  B.  v.  Loff 
gen,  1  8tr.  73 ;  2  Bing.  N.  C.  495.  But  in 
sudi  case  a  probate  is  not  void,  but  merely 
voidable,  1  Will.  Saund.  274,  note  (3),  per 
Ld.  Macclesfield,  1  P.  Wms.  767,  8;  and 
per  Thompson,  L.  C.  B.,  2?.  v.  Whitaier, 
Lane.  Sum.  Ass.  1810.  Where  there  are 
not  bona  notabilia  within  the  province, 
the  gnat  of  administration  by  the  arch- 
bishop is  void.  Shaw  v.  Stoughton,  2  Lev. 
86;  Com.  Dig.  Adm.  B.  3.  Where  there 
are,  however,  bona  notabilia  in  a  diocese 
within  the  province,  the  grant  by  the  me- 
tropolitan is  voidable  only.  2  Bing.  N.  C. 
495 ;  Com.  Dig.  Adm.  B.  3.  For  the  me- 
tropolitan has  a  jurisdiction  throughout  his 
province.  A  plea  of  bona  notabilia  in 
another  diocese,  is  a  plea  in  bar  and  not  in 
abatement,  for  it  does  not  give  the  plaintiir 
a  better  writ  Inthecase  ofan  infent  sole 
executor,  adminidtration  is  to  be  granted 
to  the  guardian  till  tlie  infiuit  attainhis  age. 
38  G.  3,  c.  87,  8. 6. 

(u)  If  a  man  have  bona  notabUia  (ur. 
to  the  value  of  bU)  in  several  dioceses  of 


the  same  proviooe,  there  most  be  a  prero- 
gative administration;  if  in  two  of  Canter- 
bury and  two  of  York,  there  must  be  two 
prerogative  adadnistrations;  and  if  In  ose 
diocese  of  each  province,  each  bishop  must 
grantone;B.N.P.  141.;  SaIk.39;5B.ft 
C.  493.  Debts  due  by  sp^alty  are  deemed 
to  be  the  deceased's  goods  in  the  diocese 
where  the  securities  happen  to  be  at  the 
time  of  his  death ;  I  Will.  Sannd.  274, 
note  (3) ;  and  this  is  so  In  the  case  of  a 
covenant  to  pay  money  out  of  the  funds  of 
a  company  whose  stock  lies  oat  of  the 
diocese.  Oumey  y.Rawlint,  2  H.  &  W.  87. 
A  lease  for  years  is  bona  notabilia  where 
the  lands  lie ;  Com.  Dig.  Adm.  B.  4.  Foreigo 
bonds,  and  securities  of  foreign  debtors, 
cannot  be  administered  luexe  without  let- 
ters of  administration  in  this  country.  At- 
tomey^eneral  v.  Bouwem,  4  M.  &W. 
171.  But  debts  by  simple  contract  follow 
the  person  of  the  debtor,  and  are  esteemed 
goods  in  that  diocese  where  the  debtor 
resides  at  the  time  of  the  creditor's  death. 
Ibid. ;  and  Cio.  £liz.  472.  Off.  of  Ex.  46. 
Godolph.  70.  Judgment  and  statutes  snd 
recognizances  are  bona  notabilia  in  the 
place  where  they  are  given  or  acknow- 
fedged.  Ibid.  Dyer,  305.  Kegg  v.  Horton, 
1  Lutw.  401.  Gold  V.  Strode,  3  Mod.  324. 
Adam  v.  Savage,  2  Ld.  Raym.  865.  The 
goods  wldch  a  testator,  dying  in  itinert, 
has  with  him,  do  not  make  his  testament 
liable  to  the  Prerogative  CourL  Doe  v. 
Ovens,  2  B.  &  A.  423.  A  metropolitan  ad- 
ministration of  goods  within  a  peculiar  is 
not  void  (and  qu.  whether  voidable).  X^f- 
sons  V.  Barrow,  2  Bing.  N.  C.  486. 

(x)  Supra,  Vol.  I.  tit.  Judomsett. 

(y)  Supra,  Vol.  I.  lb. 

(z)  Supra,  401, 

\a)  Com.  Djg.  Abatement  [B.],  19; 
1  Will.  Saaad.  291,  g,  and  the  cases  there 
cited. 

^.(6)  Swallow  V.  Emberson,  1  Lev.  161; 
anddT.R.560.  Where  a  creditor  is  made 
a  co-executor,  but  neither  proves  the  will 
nor  acts,  he  may  maintain  an  aetioo  agsiifft 
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1/  admijiistration  granted  to  a  creditor  be  afterwards  repealed  at  the  niit  Tide  of  aA- 
of  the  next  of  kin,  the  creditor  may  itill  retain  against  the  rightful  admi*  minlstnn 
nutrator :  for  where  administration  is  gHtnted  to  a  wrong  person,  it  is  only  ^' 
Toidable ;  but  where  it  ia  granted  in  a  wrong  diocese,  it  is  whoUy  Toid, 
and  there  can  be  no  retainer  (c).    So  a  payment  to  one  who  has  obtained 
probate  under  a  ibi^d  will  is  good  against  a  subsequent  rightful  admi« 
ni8trator(£f). 

Where  the  widow  of  an  intestate  delivered  goode  of  the  intestate  te  m 
creditor  of  the  intestate,  in  satisfiftotion  of  the  debt,  and  the  hMrful  adrni* 
nistrator  brought  trover  against  the  creditor,  it  wae  held  that  this  siogle 
act  of  intermeddling  by  the  widow  did  not  constitute  her  an  executrix 
de  mm  tort  (e\  so  as  to  legalize  the  delivery ;  and  even  if  the  widow  had  by 
her  acting  rendered  herself  liable  as  executrix  de  mm  tarty  it  would  be  very 
doubtful- whether  such  a  delivery  could  be  set  up  in  defence  to  an  action  by 
the  lawful  administrator  (/),  At  all  events,  it  seems  that  a  payment  by  an 
executor  de  son  tort  will  not  be  available  either  to  himself  or  to  the  creditor, 
unless  it  be  made  in  the  due  eonrse  of  administration,  and  that  the  payment 
will  not  be  allowed  to  the  executor  de  mm  tort,  even  in  mitigation  of  da- 
mages, where  there  is  a  deficiency  of  assets  whereby  the  rightful  executor 
is  prevented  from  satisfying  his  own  debt  (g)* 

3.  A  count  by  an  administrator,  on  a  promise  to  the  intestate,  will  not  be  Cause  of 
rapported  by  proof  of  a  promise  to  the  administrator  (h).  And  where  the  actkm. 
executor  declared  on  a  promise  to  the  testator,  in  a  note  made  to  the 
testator  six  years  before  the  action,  and  upon  the  plea  of  nan  aaeumprnt  infra 
ftx  aamoe,  the  plaintiff  proved  a  promise  to  himself  within  the  six  years,  it 
was  held,  on  a  conference  by  all  the  Judges,  that  the  evidence  did  not 
maintain  the  declaration  (i)« 

Executors  may  sue  as  such  on  promises  to  themselves  as  executors  (A). 


the  other  for  his  demand.  RawUnKn  v. 
Siuiw^  3  T.  R.  657. 

(c)  B.  N.  P.  141. 

(<f)  Alien  y.  Dundas^  3  T.  B.  185.  Vide 
mfroj  note  (n). 

(«)  Minmtford  v.  GUmrn^  4  East,  441. 

</)  Ibid, ;  aad  see  Bl.  Comnu  507, 6. 

(jf)  Ibid,;  aad  see  the  obeervalions  of 
Lawrence,  J.,  3  BsBt,  453-4.  And  see 
I  WUL  Ezon.  P.  1,  B.  3,  C.  6;  LayfiOd 
T.  Layfield^  7  Sim.  172. 

(A)  Sarell  v.  Wine^  3  Bavt,  400. 

(i)  Deany.  Crane,  6  Mod.  300;  and 
see  2  Ld.  Bajm.401. 

(A)  One  of  two  execntors  having  alone 
proved  the  will,  had  received  a  debt  due  to 
the  teatator,  which  by  faifl  will  was  appro* 
priated  to  tlie  payneat  of  specific  legacies 
to  faia  graadehlldirea,  with  interest  thereof; 
and  alierwaids  permitted  the  money  to  be 
lent  oat  to  a  third  person,  by  whom  it  was 
paid  to  A.;  A.  on  being  appBed  to  by  the 
executor,  acknowledged  that  he  had  re- 
ceived the  money,  and  that  it  belonged  to 
the  tfiststor's  grandchildren,  bat  refosed 
to  pay  It  over  to  the  exeentor.  Held  that 
both  executors  might  join  in  an  action 
bftmght  to  recover  the  money  against  A. 
Held  alao,  that  it  does  not  amount  to  a 
deraUavU  if  an  executor  lends  out,  on  pri- 
vate security,  money  belonging  to  the  tes- 


tator, bot  not  wanted  for  the  immediate 
uses  of  the  will,  provided  he  exercises  a  fidr 
and  reasonable  discretion  on  the  subject. 
We6#^erv.iS;pen<;er,  3B.&A.360.  A  note 
indorsed  to  an  executor  as  such,  belongs  to 
him  in  his  representative  character;  there- 
fore  he  may  join  a  count  upon  such  note 
with  counts  on  promises  to  hia  testator. 
King  v.  Thorny  Same  v.  dVlAnnan,  1 
T.  R.  487.  Where  a  bill  of  exchange  was 
Indorsed  generally  to  ^.  as  administratrix, 
for  a  debt  due  to  B,  the  intestate,  and  A, 
died  after  the  bill  became  due,  but  before 
payment,  it  was  held  that  the  adminis- 
trator de  bonis  non  of  JB,  was  entitled  to 
recover.  Catherwood  v.  Chabaud,  1  B.  Ic 
C.  150.  For  it  is  now  settled,  contrary  to 
the  old  cases,  that  an  administrator  may 
sufc  in  his  representative  capacity,  on  a 
contract  made  with  him  as  such.  A  count 
for  money  paid  by  the  plaintiff,  as  execu- 
trix, may  be  joined  with  a  count  for  money 
paid  by  the  testator.  Ord  v.  Fenurick, 
3  East,  104.  So  an  executor  may  join  a 
count,  on  promises  to  himself  as  executor, 
with  counts  on  promises  to  the  testator, 
whenever  the  sum  recovered  will  be  as- 
sets in  his  hands.  Potoley  v.  Newton^  2 
Marsh.  147 ;  0  Taunt.  453.  He  may  join 
a  count  for  money  received  to  his  use  as 
such,  with  counts  on  promises  to  the  tea- 


Proof  of 
cause  of 
action. 


444 


EXECUTORS,   &C.  :    PROOF  OF   TITLE. 


Where  an  executor  sues  on  a  promissory  note,  laying  a  promise  to  Lim- 
self,  the  plea  of  non-assumpsit  puts  in  issue  the  promise  so  laid,  but  not  the 
making  of  the  note  (l).  " 

An  administrator  to  the  effects  of  the  husband  may  maintain  an  action 
against  a  second  husband  of  the  widow  to  obtain  possession  of  premises 
rented  by  the  deceased,  without  giving  any  notice  to  quit,  although  the 
defendant  has  for  several  years  paid  the  rent  to  the  landlord  (m).  The 
right  of  an  executor  is  derived  from  the  will,  and  he  is  in  legal  possession 
from  the  time  of  the  death,  even  before  probate  granted  (n),  though  the 
probate  is  the  only  leg^  evidence  of  his  title. 


tator.  Petrie  Y.  Hannay,  3  T.R.QS9,  A 
count  for  goods  sold  by  J[.,  as  administra- 
tor of  B.  to  C  may  be  Johied  with  an  ac- 
count stated  between  C  and  A.  as  admi- 
nistrator, whether  the  sale  or  the  account 
be  in  the  personal  or  representatiye  cha- 
racter. CoweU  y.  WattSy  2  Smith,  410; 
6  East,  405.  So  an  administrator  may 
Join  a  count  on  goods  of  the  intestate,  sold 
by  him  after  the  decease,  with  counts  on 
promises  to  the  intestate.  Thomptan  y. 
Stent,  1  Taunt.  125.  Counts  on  promises 
made  to  an  intestate  may  ^  joined  with 
counts  on  promissory  notes  giyen  to  the 
administrator  since  the  death  of  the  intes- 
tate, as  administrator.  Semble  seats,  if  a 
bond  or  other  higher  security  had  been 
given,  because  the  effect  of  such  new  and 
higher  security  would  be  an  extinction  of 
the  simple  contract  debt.  Counts  on  pro- 
mises made  to  an  hitestate  may  be  joined 
with  counts  on  promissory  notes  giyen  to 
the  administrator,  as  administrator,  since 
the  death  of  the  intestate,  because,  when 
recoyered,  the  amount  would  be  assets. 
Judgment  on  that  ground  was  affirmed 
in  error.  Bobinson  y.  Lyail,  7  Price, 
501.  And  in  general,  an  executor,  suing 
as  such,  is  not  liable  to  costs  where  his 
demand,  when  recoyered,  will  be  assets. 
Thompson  v.  Stent,  1  Taunt  322.  In 
the  aboye  case  of  Cathenoood  y.  Chdbaud, 
it  was  held  to  be  sufficient  to  make  profert 
of  the  letters  of  administration  de  bonis 
nan.  Ibid,  for  they  proye  both  administra- 
tions. Ibid,  Administration  de  bonis  mm 
is  essential  to  enable  the  administrator  of 
an  executor  to  sue  a  tenant  for  holding 
oyer  in  his  own  time,  notwithstanding  the 
tenant  may  haye  attorned  to  him.  Tin(p^ey 
y.  Broum,  1  B  &  P.  810.  An  administra- 
tor de  bonis  non  cannot  maintain  an  action 
to  recover  equitable  assets  in  the  hands  of 
an  agent  to  trustees,  and  a  promise  by 
such  agent  to  pay  is  a  mere  nudum 
pactum.  Clay  y.  WUlis,  1  B  &  C.  164. 
An  administrator  who  has  made  a  wrongp- 
tol  payment  (induced  by  misrepresenta- 
tion) out  of  tbe  assets,  may  recover  in 
his  representative  character.  Clarke  r, 
Hougham,  2  B.  &  C.  149.  But  counts  on 
promises  by  a  testator  cannot  be  joined 
with  counts  which  show  a  personal  lia- 
bility.    Rose  y.  Bolder,  1    H.  B.  1(W. 


Secus,  where  the  count  states  an  account 
stated  by  the  defendant  as  executor,  of 
monies  due  from  him  as  such.  PowtU 
V.  Graham,  7  Taunt.  580.  And  he  is  not 
personably  liable  on  such  a  count  to  jndg* 
ment  de  bonis  propriis.  Ibid.  Seear  ▼. 
AtHnson,  1  H.  B.  102 ;  Powley  y.  New- 
ton,  6  Taunt.  458;  BUisT,BoweH,VoTHt, 
98.  But  a  count  for  money  had  and  re- 
ceiyed  by  the  defendant  as  executor  to  the 
use  of  the  plaintiff,  cannot  be  joined  with 
a  count  on  an  account  stated  by  the  de> 
fendant  as  executor.  Jennings  y.  Ifevh 
man^A  T.  B.  847 ;  Ashley  y.  Ashley,  7  B. 
k  C.  444.  An  administrator  de  bonis  mm 
may,  under  equity  of  the  stat.  17  Car.  2, 
c.  8,  sue  on  a  promise  to  the  former  repre- 
sentative.  Hirst  v.  Smith,  7  T.  R.  162. 
The  executor  residing  abroaid,  administra- 
tion was  granted  to  Af.,  his  attorney,  with 
the  will  annexed,  for  the  benefit  of  the 
executor;  held,  that  upon  the  death  of  the 
executor  the  grant  to  Jlf.  was  at  an  end, 
and  that  administration  de  bonis  non, 
subsequently  granted  to  the  plaintiff,  was 
good ;  but  that  he  could  not  recover  upon 
a  count  stating  the  promise  to  have  been 
made  to  the  executor.  Sewererqp  y.  Bay, 
3  N.  &  P.  670. 

(0  Timms  v.  Piatt,  2  M.  &  W.  720. 

(m)  Doe  y.  Bradbury,  2  D.  ft  R.  706. 
The  administrator  of  the  husband  who  sur^ 
vlved  his  wife  and  died  without  taldng  out 
administration  of  her  effects,  cannot  recover 
her  choses  in  action ;  for  that  purpose  ad- 
ministration must  be  tidcen  out  to  the  wife. 
Betts  y.  Kimpton,  2  B.  ft  Ad.  273. 

(n)  SmUh  V.  Mills,  1  T.  R.  480.  The 
property  vests  in  an  executor  from  the  time 
of  the  death;  in  an  administrator  from 
the  time  of  the  grant  of  the  letters  at  ad- 
ministration ;  and  therefore  where  A,  took 
out  letters  of  administration  under  a  will, 
by  which  he  was  appointed  executor,  and 
after  notice  of  a  subsequent  will  sold  the 

?^oods  of  the  testator;  held,  that  the  right- 
hl  executor,  in  an  action  of  trover,  was 
entitied  to  recover  the  ftiU  value  of  the 
goods  sold ;  and  that  A.  was  not  entitied, 
in  mitigation  of  damages,  to  show  that  he 
had  administered  the  assets  to  that  amount 
Woolley  v.  Clark,  5  B.  &  A.  744. 
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An  administrator  of  one  who  held  aa  tenant  from  year  to  year  holds  as 
his  testator  did,  and  may  recover  on  his  own  demise  in  ejectment  (o). 

In  general  an  ezecator  or  administrator  may  recover  in  respect  of  any 
breach  of  contract  by  which  an  injury  has  been  done  to  the  estate  of  the 
testator  or  intestate,  although  the  latter  might  at  his  election  have  sued  in 
contract  or  in  tort.  He  may  maintain  an  action  against  an  attorney  for 
negligence  in  transacting  the  business  of  the  deceased  (p) ;  or  against  a 
coach  proprietor  on  a  contract  for  safe  conveyance,  in  respect  of  an  injnry 
to  the  person,  occasioned  by  negligence  in  driving  (q)» 

The  administrator  of  a  mortgagee  of  colliery  may  maintain  trover  for 
coals  raised  after  he  had  taken  out  administration,  although  he  had  not  and 
the  mortgagor  had  not  taken  possession  (r). 

A  creditor  cannot  defend  an  action  by  the  legal  representative  by  a  deli- 
very made  by  an  executor  de  ton  tort  ($), 

If  a  stranger  receive  rent  due  to  the  testator  in  his  lifetime,  and  after- 
wards, by  desire  of  the  tenant  in  possession,  pays  the  demand  of  gpround- 
rent,  due  at  the  same  time,  for  the  same  premises,  he  may  deduct  such  pay- 
ment, in  an  action  by  the  executor,  for  the  rent ;  but  not  a  payment  of 
ground-rent,  arising  after  the  death  of  the  testator  (t). 

If  an  executor  or  an  administrator  tmnecessarily  declare  as  such,  it  is 
mere  surplusage,  and  no  profert  or  proof  is  necessary  (u). 

II.  Upon  the  plea  of  ne  ungues  executor  (x),  which  must  be  specially 
pleaded  if  the  defendant  mean  to  deny  that  he  is  such  (y),  the  plaintiff 
must  prove  the  affirmative.  Direct  evidence  is  by  the  probate,  or  letters  of 
administration,  but  as  these  can  seldom  be  in  the  power  of  the  plaintiff, 

tor,  by  which  he,  as  execator,  bhids  him- 
•elf,  his  heirs,  &c.  makes  him  penonaUy 
liable ;  so  that  he  cannot  plead  pleni  ad* 
minutravitf  when  sned  thereon.  Bony 
▼.  BuMhf  1  T.  R.  601.  So  if  executors 
make  a  promissory  note,  by  which  they, 
as  ezecntors,  jointly  and  seTeially,  pro- 
mise to  pay  on  demand.  ChUds  v.  Moniru, 
2  B.  &  B.  460.  So  an  executor  of  a  de- 
ceased partner  who  continaes  the  trade, 
though  for  the  benefit  of  the  infant  chil- 
dren, is  liable  personally  as  a  partner. 
WightmanY.Tatimroe,l1d,kS.A\2.  A 
testator  directs  tiiat  his  business  shall  be 
carried  on  by  S,  P,  The  executors  per- 
mit S,  P.  to  get  in  the  outstanding  debts. 
There  being  no  such  direction  in  the  will, 
the  executors  are  liable.  Pittor  v.  Dur^ 
bar,  1  Anst  107.  As  to  their  liability  to 
funeral  expenses,  see  8  Y.  &  J.  26. 

(y)  And  therefore  under  the  plea  of 
pleni  adminutramtf  the  defendant  cannot 
show  that  he  acted  merely  as  agent  to  the 
executor.  B.  N.  P.  143.  The  effects  of 
an  intestate  having  vested  in  tlie  king  by 
a  forfeiture  for  felony,  if  the  ordinary  grant 
letters  of  administration  to  ^.  in  conse- 
quence of  a  warrant  from  the  king,  and 
tiiey  run  in  the  usual  form,  vis.  ^To  pay 
debts,  kc."  though  with  this  additional 
clause, — ^  For  the  use  and  benefit  of  his 
Miyesty ;" — A,  may  be  sued  by  the  intes- 
tate's creditors,  and  shall  not  be  permitted 
to  impeach  the  validity  of  the  letters  of 
administration.  Megit  v.  Johnson,  Doug. 
542. 
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Actions 
against  ex- 
ecutors.— 
Ne  unqnes 
executor. 


(o)  Doe  V.  Porter,  3  T.  R.  13.  And  see 
J2.  v,InJutbitanU  of  Stone,  6  T.  R.  296; 
1  C.  M.  &  H.  834. 

(p)  KnighU  v.  Qy/arUet  2  B.  &  B.  102. 
He  may  sue  for  holding  over  contrary  to 
•tat.  4  Qeo.  2,  c.  28.  IHngrey  v.  Brown, 
1  B.  &  P.  310.  But  he  cannot  sue  for 
a  breach,  since  the  death,  of  a  covenant 
for  further  assurance  of  aa  estate  in  fee 
made  with  testator,  unless  in  respect  of 
an  injury  which  has  thereby  accrued  to 
the  personal  estate.  Kingdon  v.  Nottle, 
1  M.  &  S.  366.  A  personal  representative 
cannot  sue  for  the  breach  of  a  promise  of 
marriage  made  with  the  deceased,  unless 
perhaps  in  respect  of  some  loss  which  the 
personal  estate  has  thereby  sustained. 
Chamberlain  v.  WUHameon,  2  M.  &  8. 
408.  An  executor  cannot,  under  the  equity 
of  the  statute  de  bonis  atportatit,  have 
trespass  for  cutting  down  trees  in  the  tes- 
tator's lifetime.  Williams  v.  Breedon, 
1  B.  &  P.  329.  Nor  can  an  executor  sue 
imder  stat  9  Anne,  c,  14,  for  money  lost 
by  his  testator  at  plsy.  Brandon  v.  Pate, 
S  H.  B.  311. 

(q)  Ibid. 

(r)  Praser  v.  Swansea  Canal  Comp,, 
1  A.  ft  B.  364. 

(«)  Mountford  v.  Gibson,  4  East,  441. 

{t)  Wilkinson  v.  Cawood,  3  Anst  005. 

(u)  Crawford  v.  Whittal,  Doug.  4. 

{x)  An  executor  is  usually  liable  per- 
sonally on  contracts  which  he  himself 
makes,  though  they  are  made  in  his  repre- 
sentative capacity.    A  bond  by  an  execu- 
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Ke  nnqnes    notice  shoiild  be  giYen  to  the  defendant  to  produce  tkem.    II  must  be  pre- 
execntor.      gumed  that  the  document,  if  it  exist,  is  in  the  defendant's  possession,  and 
therefore  it  seems  that  the  ordinary  proof  of  possesnon,  as  preparatory  to 
the  admission  of  jmrol  eyidence,  is  here  unnecessary. 

It  has  already  been  seen  that  an  examined  copy  of  the  act-book,  stating 
that  letters  of  administration  were  granted  to  the  defendant,  are  proof  that 
she  h  administratrix,  although  no  notice  has  been  given  to  produce  the 
letters  of  administration  (z).  So  it  seems  that  the  original  will,  produced 
by  an  officer  of  the  ecclesiastical  couft,  bearing  the  seal  of  the  court,  and 
Indorsed  a^  the  instrument  on  which  probate  was  granted,  with  the  yalue 
of  the  effects  sworn  to,  and  on  which  probtfte  was  obtained,  is  ori^al  evi- 
dence to  prove  the  probate  (a). 
Executor  1*he  most  usual  proof  that  a  party  is  executor,  arises  from  his  acts  of 
de  son  tort,  intermeddling  with  the  property  of  the  deceased,  which  in  law  constitutes 
him  executor  de  son  tort. 

What  acts  will  make  a  man  executor  de  son  tort  is  a  question  of  law,  but 
it  is  for  the  jury  to  say  whether  the  facts  are  sufficiently  proved  {h) ;  but 
it  is  said  that  slight  circumstances  of  intermeddling  are,  in  point  of  lav, 
sufficient  for  the  purpose  (c),  such  as  the  receiving  money  of  the  testator^s 
after  his  death,  although  it  was  received  according  to  an  order  in  his  life- 
time (</)• 

Where  a  creditor  took  a  bill  of  sale  of  the  debtor's  goods,  and  allowed 
them  to  remain  in  his  possession,  and  after  the  death  of  the  debtor  took 
podsession  df  the  goods  and  sold  them,  it  was  held  that  he  thereby  made 
himself  executor  de  son  tortj  since  the  continuance  of  the  debtor's  posses- 
sion was  inconsistent  with  the  deed,  which  was  therefore  fraudulent  against 
creditors  (e).  But  the  interfering  for  purposes  of  decency,  charity,  or  icind- 
ness,  as  in  ordering  the  funeral  of  the  deceased,  paying  his  debts  or  lega- 
cies out  of  the  party's  own  pocket,  or  taking  an  inventory  of  his  effects,  is 
not  such  an  intrusion  as  will  render  the  party  Uabte  (/*).  An  executor  who 
has  not  proved  the  will,  does  not  make  himself  liable  by  assisting  a  oo- 
executor  who  has  proved  {g)* 
Answer.  The  defendant  may  prove  in  answer  that  he  acted  undet  the  authority  of 


(z)  VoL  I.  iit.  /UDGXBiTT. — Pbobatb. 
Davis  T.  Waiiams,  13  East,  881.  And 
see  Slden  y.  KeddelL  8  East,  187.  See 
also  jR.  y.  Barnes,  I  Starkie's  C.  S4d,  and 
Oorton  V.Dyson,  1  B.  &  B.  219.  In  the 
latter  case,  it  seems  that  the  original  will 
was  indorsed. 

(a)  Gorton  r.  Dyson,  1  B.  k  B.  ^19. 
And  see  tlie  obsenraUons  of  Bichardson,  J. 
Ibid.  231. 

(b)  Padgett  v.  Priest,  2  T.  R.  97.  The 
authority  of  a  servant,  em|dojed  in  selling 
his  master's  property,  is  detennined  by  the 
death  of  the  master.  By  continuing  the 
sale,  therefore,  he  beeomes  executor  de  son 
tort.    Ibid. 

(c)  Bdtoards  v.  Harben,  2  T.  R.  697. 
In  one  case  the  merely  taking  a  book,  and 
in  another  a  bedstead,  was  held  to  be  suffi- 
cient;  Noy,  09.  The  entering  on  a  lease 
for  years,  Bac.  Ab.  Ezors.  B.  3 ;  or  plead- 
ing any  other  plea  than  that  of  ne  unques 
executor,  lb. ;  or  the  suing  for,  receiving  or 
releasing  debts  due  to  the  estate,  will  be 


evidence  to  prove  the  fiKSt;  Com.  Dig.  Adm. 
C.  1. 

(d)  2  T.  R.  507. 

(e)  JBdwards  v.  Harben,  2  T.  R.  607. 
(/)  3  Bac.  Ab.    tit  JBexeeutor,  SI. 

Denman  v.  Hampton^  Kj  B.  Sitt  aAtf 
T.T.  1830.  So  in  locking  up  the  goods  of 
the  deoeased,  diiectiDg  the  funeral^  feeding 
his  cattle,  providing  necessaries  for  his  ebi^ 
dreB>Will.onBx.  P.  ],  B.3,C.6.  Proof 
that  the  defendant,  being  the  widow  of  the 
deceased,  a  hair-dresser,  eootimied  to  Bts 
in  the  liouse,  and  opened  the  shop,  the  es- 
trance  to  the  house,  but  there  was  ao  evi- 
dence of  any  sale  of  goods  by  her,  or  of 
doing  more  than  giving  the  note,  and  of 
having  the  goods  valued,  preparatory  ttf 
taking  eat  administiatioa;  held  that  tiiese 
were  not  acts  sufficient  to  oonitltnte  her 
ezecntriz  de  son  tort.  Serie  v.  WaUr- 
toortA,4Mees.&W.  9;  and  6  Dowl.684} 
but  Judgment  reverBed  on  error,  4  Meef.  ^ 
W.  70S. 
(^)  2  Cox's  C.  C.  274. 
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the  rightful  administrator  (A)y  or  as  agent  to  an  executor,  who,  though  he  Antiver. 
-neTer  proved  the  will,  yet  acted  as  such  (t),  or  that  he  had  a  claim  upon  the 
goods  of  the  deceased  (A). 

Where  A,  and  B,  are  the  executors  of  C,  and  on  the  death  of  A,y  D.  his 
executor,  possesses  himself  of  the  effects  of  C,  it  seems  that  he  is  not  liable 
as  the  executor  of  C  (/).  An  executor  de  son  tart  cannot  discharge  himself 
from  an  action  by  the  creditor  by  delirering  over  the  effects  in  his  posses^ 
sion  to  the  rightftil  o^Tnef  after  action  brought  (m).  The  plaintiff  on  issue 
taken  on  this  plea  may  hare  a  verdict  against  the  real  executors,  on  counts 
alleging  promises  by  the  testator  (n). 

2.  Upon  issue  on  the  plea  of  plent  adndnistrcanty  it  lies  on  the  plaintiff  to  Plene  ad- 
prove  affirmatively  that  the  defendant  had  assets  {a).    On  this  issue  no  ministni- 
evidence  can  be  given  of  assets  after  the  writ  sued  out  {p).    And  if  assets 
have  in  fact  accrued  since  the  issuing  the  writ,  the  plaintiff  may,  it  seems, 
reply  the  fact  (9). 

In  proof  of  assets  the  plaintiff  may  give  in  evidence  the  inventory  of  the  Proof  of 
personal  estate  of  the  deceased,  delivered  by  the  defendant  in  the  eccle*  aBsets. 
siastical  court ;  but  a  copy  of  the  inventory  is  not  adndssible,  unless  it  be 
signed  by  the  defendant,  although  it  has  been  signed  by  the  appraisers  (r) ; 
and  he  may  show  that  the  goods  have  been  undervalued  («).  A  leasehold 
estate  is  assets  to  the  value  of  the  term  (0«  Evidence  of  such  an  inventory 
is  sufficient  to  throw  it  on  the  executor,  to  show  how  he  has  disposed  of  the 
goods  and  money  specified  ill  the  inventory  («).  But  if  it  be  primd  fiidt 
evidence  of  effects  or  assets  with  which  the  executor  is  acquainted,  it  \i 


(A)  Peake's  C.  86 ;  Cro.  EDz.  472. 

{i)CoUU  V.  Aldrich^  4  M.  &  S.  17& 
il.,  jB,  and  C  are  appointed  executors,  of 
whom  C.  alone  proves  the  wiU.  C.  makes 
!>.  Jointly  with  B.  his  agebt  In  the  admi- 
nistration, who  accordingly  administers 
during  C's  lifetime  under  his  aathority. 
C  dies,  leaving  A.  and  B.  surviving.  D, 
continues  to  administer,  consulting  with 
B.  from  time  to  time,  and  acting  under  his 
advice.  Held,  that  D.  was  chargeable  as 
executor  de  son  tort  for  the  intermeddling 
since  C's  death.  Had  B.  acted  as  executor, 
X>.  would  not  have  been  so  chargeable^ 
hut  this  he  did  not,  since  the  advice  he 
gave  was  not  an  acting  as  executor.  Ibid. 
Living  in  the  house  and  carrying  on  the 
trade  of  deceased  (a  vietnaller),  is  sufficient 
intermeddling  to makeadefendantexecutor 
d€  ton  tort,  and  as  such  liable  de  bonie 
propriis}  notwithstanding  his  wife  proved 
the  will  after  the  action  was  commenced* 
Hooper  v.  Summersettf  Wightw.  16. 

(A)  One  who  takes  possession  under  a 
ikir  dalm  of  right,  is  not  chargeable  as 
erecutoT  de  son  tort.  FemingiY.Jarratt, 
1  Esp.  C.  835. 

(0  Batt  V.  BlUatt,  Peake's  C.  86;  but 
see  6  Co.  88. 

(m)  Curtis  v.  FeriMm,  8  T.  IL  687> 
%  H.  B.  18.  Seeus,  semblOy  if  he  deliver  the 
goods  to  the  rightful  executor  before  action 
brought  Bnd.  Padgett  v.  Priest,  2  T.  R. 
97. 

(n)  Chifflths  v.  Franklin,  M.  &  M.  146. 


He  cannot  recover  on  counts  on  promi^ 
by  all  as  executors.  lb*  Q^.  Whether 
there  can  be  an  executor  de  ton  tort  where 
there  is  a  lawful  executor.  Hall  v.  BUiott, 
Peake's  C.  87.    Bead^s  Case,  6  Co.  84. 

(0)  The  produce  of  the  sale  of  the  good- 
wiU  of  a  house  held  for  some  time  by  the 
administratrix  as  tenant  at  will,  is  assets. 
Worral  v.  Hand,  Peake's  C.  74.  See  Jury 
V.  Woodhouse,  Barnes,  833. 

(p)  Per  Ld.  Kenyon,  C.  J.,  In  Mara  v. 
Quin,  6  T.  R.  10. 

(q)  Per  Ashurst,  J.,  Mam  v.  Quitii 
6T.R.11. 

(r)  B.  N.  P.  140.  Welboumey.  Dews- 
bury,  per  Eyre,  C.  J.  H«  12  Qeo.  1. 

(s)  B.  N.  P.  140. 

(t)  Ibid.  And  where  the  plahitiff,  iiat 
an  action  against  the  administratrix,  held 
a  lease  in  ms  hands,  upon  which  he  had  a 
lien,  it  was  held  that  tiie  lease  was  to  be 
considered  as  assets  in  the  hand  of  the  ad- 
ministrator, who  had  power  to  redeem  it. 
Ytntmt  V.  Sharp,  S  Starkle's  C.  607. 
And  assets  in  Ireland  are  assets  here. 
Ibid. ;  and  1  BarHes,  240. 

(u)  A^Wy:Ayl\ff,  B.  N.  P.  142.  QUei 
V.  Dystm^  1  Starkle's  C.  82.  In  an  action 
against  several  executors  who  all  proved, 
and  pleaded  pUne  adnu,  it  was  held  that 
two  only  having  signed  the  inventory,  it 
eonld  not  be  taken  as  evidence  against  the 
third,  who  was  therefore  entitled  to  a  ver- 
dict. Parsons  v.  Hancock,  1  Mood,  k  ti. 
C.  880. 
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rebutted  by  showing  that  no  effects  actually  came  to  his  hands  (x).  Proof 
that  articles  of  furniture  were  bought  by  the  deceased  and  seen  in  his  house 
shortly  before  his  death,  is  evidence  of  assets  (y). 

It  has  been  held,  that  if  the  defendant  in  his  inventory  does  not  distin- 
guish between  sperate  and  desperate  debts,  it  is  primd  facie  evidence  to 
charge  the  defendant  with  all  which  are  not  actually  stated  to  be  despe- 
rate (z) ;  but  in  a  later  case  Lord  Ellenborough  required  further  and  rea- 
sonable evidence  to  be  given,  in  order  to  show  that  the  debts  had  actually 
been  received  by  the  defendant  (a).  In  principle,  it  seems  to  be  rather 
unreasonable  to  construe  an  admission  that  a  debt  is  due,  and  that  it  is 
not  desperate,  into  an  acknowledgment  that  it  has  been  received,  unless 
there  be  some  ground  for  suspecting  fraud ;  and  the  anus  of  proof,  it  is  to  be 
recollected,  lies  on  the  plaintiff.  At  all  events  the  defendant  may  rebut 
the  presumption  by  proving  a  demand  of  the  debt,  and  a  refusal  to  pay 
it  (3),  even  in  the  case  of  sperate  debts.  If  an  executor  submit  to  arbitral 
tion,  agreeing  to  pay  what  shall  be  awarded,  he  admits  that  he  has 
assets  (c);  but  a  mere  submission  to  arbitration  is  not  an  admission  of 
assets  (cQ ;  neither  does  the  payment  of  interest  on  a  bond  amount  to  aneh 
an  admission ;  fur  it  is  unreasonable  to  conclude,  from  his  having  enough 
to  pay  the  interest,  that  he  has  also  enough  to  satisfy  the  principal  («)•  So, 
proof  that  an  administrator  admitted  that  the  debt  was  just,  and  should  be 
paid  as  soon  as  he  could  pay  it,  is  not  evidence  to  charge  the  defendant 
with  assets,  for  he  could  not  be  understood  to  pledge  himself  to  commit  a 
devagtamty  by  paying  that  debt  before  others  of  a  higher  nature  (f).  But 
where  an  executor  on  being  applied  to  for  payment  referred  the  creditor  to 
A.  B,  for  information  as  to  assets,  it  was  held  that  the  admission  of  assets 
by  A,  B,  was  equivalent  to  an  admission  by  the  defendant  (^).  If  the  exe- 
cutor cbmpound  with  creditors,  and  in  a  suit  by  one  plead  pleni  adminu- 
travit,  such  composition  will  be  evidence  against  him  of  assets  (A).    Proof 


(ar)  Steam  v.  MiUt,  4  B.  &  Ad.  657. 
And  the  case  of  Fatter  y.  BlaeUoek  was 
not  assented  to. 

(y)  Mofm  V.  Ltrng,  3  Ad.  &  £11. 090. 
There  Pattison,  J.,  inUmated  that  he  dis- 
sented firom  the  opinion  expressed  b  j  Lord 
Tenterden  in  Foeter  v.  BlaeUoek. 

{z)  B.  N.  P.  140.  Smith  y.  BavU,  M. 
10  Geo.  2.  Per  Hardw.  C.  J.,  Shelley*$ 
Case,  Salk.  S96.  Per  Holt,  C.  J.,  Went. 
Off.  Ex.  100. 

(a)  GHesY,  Byeon,  I  Starkie's  C.  3S. 
And  in  a  subsequent  case,  Parke,  B.,  said, 
that  he  assented  to  Lord  EUenborough's 
doctrine. 

(6)  SheUey'*  date,  Salk.  296,  and  B. 
N.  P.  840. 

(c)  Barry  v.  Ruth,  1  T.  R.  091.  The 
question  as  to  assets  is  concluded  against 
the  executor,  by  the  arbitrator  directing 
him'  to  pay  the  sum  awarded.  Worthin^f' 
ton  v.  Barlow,  7  T.  R.  463.  Debt  against 
an  executrix  on  an  award  on  her  own  sub- 
mission; plea,  first,  p2en«  adtninistravit ; 
secondly,  that  no  evidence  was  offered  be- 
fore the  arbitrator  of  her  haying  assets  at 
any  time  before  the  making  of  the  award. 


Held  on  demurrer,  that  the  action  of  debt 
lies  against  the  representative  on  an  un- 
dertaking originating  with  him ;  secondly, 
that  by  submitting  to  the  reference  with* 
out  protesting  that  she  had  no  assets,  slie 
could  not  afterwards  be  permitted  to  say 
so :  submitting  to  a  final  settlement  coukl 
only  be  by  paying  what  should  be  found  to 
be  due.  Biddell  v.  SuHon,  6  Bing.  900 ; 
and  8  H.  &  P.  246. 

(<0  Pearson  v.  Henry,  5  T.  R.  6.  And 
a  promise  by  the  administrator  to  pay  the 
debt  of  the  intestate  where  there  are  no 
assets,  b  nudum  pactum.  Per  Buller. 
Ibid. 

(e)  Cleverly  v.  Brttt^  6  T.  R.  8,  hi  n. 
But  see  the  Corporation  ^f  CUrgyimttCe 
Sons  y.  Swainun,  I  Ves.  75. 

(/)  Bindetly  v.  Bustel,  12  East,  232. 
An  undertaking  by  an  executor,  on  ae- 
eepting  a  bill  for  a  demand  on  the  estate, 
to  pay  on  receipt  of  sufficient  effects, 
means  effects  received  after  demands  enti- 
tled to  priority  are  satisftfid.  Bouferbank 
v.  Monteiro,  4  l^unt.  844. 

ig)  WiUiamt  v.  Innee,  1  Camp.  364. 

(A)  B.  N.  P.  146.    Per  Holt,C.  J. 
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of  the  stamp  on  the  probate  is  admissible  evidence  of  assets  (i).    But  it  is 
doubtful  whether  it  be  sufficient  eyidenceas  to  the  amount  of  assets  (A). 

After  proof  of  assets  in  the  hands  of  the  defendant,  it  is  incumbent  on   Proof  of 
him  to  discharge  himself  by  the  proof  of  the  due  administration  of  such  assets,   dne  admi« 
which  he  may  do  under  this  i8sue(/).    He  may  prove  the  existence  and  pay-   ol«tration. 
ment  of  debts  of  as  high  a  dpgree,  or  of  debts  of  inferior  degree,  without 
notice  (m) ;  but  he  cannot  under  this  issue  g^ve  in  evidence  the  payment 
even  of  judgment  debts  made  subsequently  to  the  purchase  of  the  writ ;  for 
the  question  is,  whether  the  defendant  had  fu-ly  administered  at  the  time 
when  %he  action  (n)  was  commenced.     If  the  plaintiff  reply  specially,  that 
he  sued  out  his  original  on  a  particular  day,  and  that  the  defendant  had  then 
assets,  and  the  defendant  rejoin  that  he  had  no  assets  then,  he  thereby 
admits  the  day  of  suing  out  the  original  as  alleged  by  the  plaintiff;  but  if 
the  plaintiff  in  his  replication  alleged  assets  at  the  time  of  exhibiting  the  bill 
on  a  day  specified  under  a  videlicet,  and  conclude  to  the  country,  then, 
although  that  day  be  the  first  day  of  the  term,  the  defendant  may  show  that 
the  bill  w^  exhibited  afterwards,  for  he  could  not  in  the  latter  case,  as  in 
the  former,  put  the  time  in  issue  by  his  rejoinder  (o),  and  the  day  mentioned 
in  the  replication  is  not  material.    By  this  plea  the  defendant  alleges  that 
he  has  administered  the  effects  of  the  deceased,  paying  his  debts  according 
to  the  course  and  order  which  the  law  prescribes  (p).    He  must  prove  the 


(i)  Foster  v.  Blakeloeh,  5  B.  &  C.  328 ; 
8  D.  &  R.  48.  Bat  it  is  eyidence  only  of 
the  smallest  amoant  which  the  stamp 
would  cover.  Curtis  ▼.  Hunt,  1  C.  &  P. 
180.  S-  P.  Duncan  v.  Hatnptan,  Sit.  after 
T.  T.  1880.    And  see  the  Appendix. 

(k)  Mann  v.  Lang,  3  Ad.  &  Ell.  690. 
Steam  v.  MUls,  4  B.  5c  Ad.  667. 

(0  He  is  liable  to  the  amount  only  of 
assets  in  his  hands.  Harrison  v.  Seceles, 
8T.  R.  688.  On  a  plea  of  judgment  reco- 
vered, and  pleni  administravit  prteter, 
and  replication  of  assets  ultra,  if  assets  are 
proved  in  the  defendant's  hands,  he  may 
give  evidence  of  the  payment  of  other  debts 
with  those  assets  previous  to  the  action 
brought.    Smedley  v.  Hill,  2  Blk.  1 105. 

(m)  B.  N.  P.  143;  2  Show.  81;  1  Baym. 
745.  Even  debts  on  simple  contract  may 
be  paid  before  specialties,  unless  timely 
notice  be  given.  Saioyer  v.  Mercer,  1 T.  B. 
6G0;  1  Mod.  174;  3*Mod.  115.  SheteU 
worth  V.  Neville,  1  T.  R.  454. 

(n)  Arum.  Salk.  153.  Such  payment 
should  be  pleaded.  Ibid,  Dyer,  32,  a. 
Where  the  issue  was  whether  there  were 
assets  in  the  hands  of  the  defendant  on  the 
day  when  the  writ  was  sued,  and  it  ap- 
peared that  he  received  money  on  that  day, 
but  paid  it  over  by  order  of  the  court  on 
the  same  day,  before  the  writ  was  sned  out. 
It  was  held  to  be  insufficient,  and  the  Jury 
found  assets;  but  the  defendant  might  have 
protected  himself  by  pleading  the  fact  spe- 
cially. Preston  v.  Hall,  Clay,  66 ;  Yin, 
Ab.  £v.  P.  b.  pi.  3. 

(o)  B.  N.  P.  144.  CorbetVi  Case,!  Leon. 
312.  These  decisions  were  previous  to  the 
alterations  as  to  process. 

(p)  See  2  Bl.  Comm.  511.  According  to 
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the  rule  of  priority  he  must  pay,  1st,  all 
funeral  charges  and  the  expenses  of  prov 
ing  the  will,  and  the  like ;  and  none  but 
necessary  expenses  of  a  funeral  are  allowed 
against  creditors,  nor  usually  more  than  5/. 
See  B.  N.  P.  143.  In  an  action  against  an 
executor  of  a  party  who  had  been  a  captain 
in  the  army,  issue  taken  upon  the  plea  of 
plenk  adm.,  the  Judge  had  allowed  79/. 
for  funeral  expenses,  and  the  phiintiff  being 
nonsuited,  the  Court  thinking  it  too  large 
a  sum,  directed  a  new  trial,  unless  the  de* 
fendant  would  permit  the  plaintiff  to  enter 
up  judgment  for  such  sum  as,  after  allow- 
ing 20  /.  for  the  funeral  expenses  and  the 
probate  duty,  would  remain  in  the  defen- 
dant's hands.  Hancock  v.  Podmore,  1  B. 
&  Ad.  260  ;  and  see  Stag  v.  Punter,  3  A  tk. 
119.  It  seems  that  the  expenses  of  prov- 
ing the  will  are  to  be  allowed  under  this 
plea,  although  not  actually  paid,  the  exe- 
cutor being  personally  liable  to  them.  2 
Starkie's  C.  528.  2dly.  Debts  due  to  the 
king  on  record  or  by  specialty.  3dly.  Debts 
which  by  particular  statutes  arc  to  be  pre- 
ferred to  all  others,  as  for  poor's  rates, 
4thly.  Debts  of  record  as  for  judgments  (if 
docketed  according  to  the  stat.  4  &  5  Will. 
&  Mary,  c.  20)  but  otherwise  not.  See 
Hichey  v.  Hayter,  6T.  B.  384.  Steele  v. 
Borke,  1  B.  &  P.  307.  5thly.  Debts  due 
on  special  contracts,  as  for  rent ;  Thomp- 
son V.  Tliompson,  9  Price,  464 ;  or  on  bonds, 
covenants,  and  the  like,  under  seal.  Lastly, 
debts  on  simple  contracts ;  viz.  notes  un- 
sealed, and  verbal  promises ;  and  amongst 
these  simple  contracts,  servants' wages  have 
by  some  been  preferred  to  any  other.  2 
Comm.  511.  An  execator  de  son  tort  is 
entitled  to  avail  himself  of  payments  duly 

GG  +- 


Proof  of 
due  admi* 
nifttratlon. 


450  EXECUTORS,   &C.  :    PROOFS    AGAINST. 

existence  of  the  debt,  as  well  as  the  payment,  and  for  that  purpose  the  cre- 
ditor himself  to  whom  the  debt  has  been  paid  is  a  competent  witness  (9). 
Where  the  payments  have  been  made  upon  the  testator's  bonds,  they  should 
be  produced  and  proved  in  the  usual  way,  by  means  of  the  attesting  wit- 
nesses ;  and  though  upon  payment  they  have  been  destroyed,  evidence 
cannot  be  received  of  their  existence,  except  by  means  of  the  attesting 
witnesses  (r). 

Where  the  action  is  on  a  specialty,  he  must  prove  that  be  paid  the  debts 
on  bonds  or  other  specialties  sealed  and  delivered;  but  where  the  present 
action  is  on  a  debt  by  simple  contract,  he  may  prove  the  payment  of  a  debt, 
without  proof  of  the  bond  by  wbich  it  is  secured ;  for  although  there  was  no 
bond  it  was  still  a  good  payment  in  the  course  of  administration  («).  A  debt 
for  rent  arrere  is  equivalent  to  a  debt  by  specialty  (Jt),  A  judgment  against 
the  testator,  not  docketed,  is  to  be  considered  as  a  debt  on  simple  contract 
only,  and  therefore  the  defendant,  under  this  plea  to  an  action  of  debt  on  a 
judgment  against  the  testator,  may  give  in  evidence  the  payment  of  bond 
debts  (u).  An  administrator  may  prove  payment  of  a  simple  contract  debt 
without  notice  of  the  specialty  debt  on  which  the  action  is  founded  (x). 
On  issue  on  a  plea  of  plenh  administravit  before  notice,  it  was  held  that  tbe 
defendant  having  invested  the  residue  of  the  funds  in  his  own  name,  although 
for  the  benefit  of  the  legatees,  to  whom  he  had  paid  the  dividends  for  many 
years,  was  still  liable  as  for  assets  in  hand  (y).  It  is  no  defence  to  an  action 
on  a  bond,  that  the  defendant  paid  the  money  over  to  a  co-executor,  in  order 
to  satisfy  the  bond,  and  that  he  applied  the  money  to  the  satisfaction  of  bis 


made  in  the  course  of  admioistratioii.  The 
reasonable  expenses  only  of  the  funeral 
will  be  allowed.  JBdioards  v.  Edioardty 
2  C.  &  M  612.  If  unreasonable,  the  ad- 
ministrator will  be  liable,  even  although 
he  sanction  them  before  taking  out  letters 
of  administration.  Lucy  v.  Wolrond^  3 
Bing.  N.  C.  841.  He  will  be  liable  to 
reasonable  expenses  although  he  did  not 
order  the  funeral,  if  credit  were  not  given  to 
another.    Brice  ▼.  WUion,  3  N.  &  M.  5 1 2 . 

iq)  B.  N.  P.  143.  Kingston  v.  Grey, 
1  Lfl.  Raym.  745  ;  1  Show.  81.  In  Cam- 
pion V.  Bentley,  1  Esp.  C.  343,  it  is  said, 
that  on  issue  joined  on  a  replication  of  per 
fraudem  to  a  plea  of  Judgment  recovered, 
the  conusee  is  not  competent  to  prove  that 
it  was  obtained  hon&  fide\  ted  qu<Bre, 

(r)  GillieM  v.  Smithert,  2  Starkie's  C. 
628.  But  where  the  suit  is  on  a  simple 
contract,  and  the  defendant  relies  on  the 
payment  of  bonds  of  the  deceased,  it  is  (as 
is  said)  sufficient  to  prove  payment,  for 
although  they  be  not  bonds,  it  is  a  good 
administration.  See  B.  N.  P.  143.  Interest 
on  a  bond  incurred  by  the  laches  of  the 
executor  will  not  be  allowed.  Saundersan 
y.Nicholyl  Show.  81. 

(s)  B.  N.  P.  143, cites  Kingtton  v.  Orey, 
1  Ld.  Raym.  745.  In  that  case  it  does  not 
appear  whether  the  action  was  on  a  bond 
or  simple  contract,  but  probably  the  latter ; 
and  tnm  the  terms  of  the  short  report  of 
tlds  case,  it  seems  that  the  creditor  proyed 
the  debt. 


(t)  Bac.  Ab.  Ev.  L.  Roll.  Ah.  027.  Off. 
of  Ex.  145.  The  executor  is  liable  in  debt 
and  detinet  where  land  demised  to  his  tes- 
tator  is  of  the  value  of  the  rent,  and  pro 
^anfo,  when  of  less  value.  Ruberyy.Ste- 
venSf  4  B.  &  Ad.  241 ;  and  see  the  ml^i 
PoUexfen's  Rep.  192.  A  representative 
cannot  get  rid  of  a  liability  to  rent  without 
assent,  as  he  might  assign  to  a  beggar.  Per 
Wood,  B.  Thompton  ▼.  ThompeotiyQ  Price, 
471.  And  the  administrator  may  retain 
for  a  half  year's  rent,  during  which  the  in- 
testate  died,  HnxL  And  such  rent  is  equal 
to  a  specialty  debt,  Ibid,  A  chattel  interest 
vests  in  the  representative,  in  the  same 
manner  as  in  the  testator.  JDoe  v.  PorteT^ 
3  T.  R.  1 3.  He  cannot  waive  for  the  ti  rm ; 
he  must  waive  tn  toto  or  not  at  all.  BU- 
linghurtt  v.  Spearman,  1  Salk.  297.  An 
administrator  who  has  occupied  the  pre- 
mises, cannot  plead  to  an  action  of  cove- 
nant for  non-repair  and  not  paying  rent 
and  taxes, that  the  premises  yield  no  proflti 
Freman  v.  Morison,  1  Bing.  N.  C.  80. 

(tt)  Hickey  v.  Hayter,  6  T.  R.  384; 
SteeU  v.  Rooitt,  1  B.  &  P.  307;  2  Sauod. 
7,  n.)  Tidd.  919,  3d  edit. 

{x)  Conn.  Dig.  Administration,  C.  Sd 
edit,  by  Kyd ;  2  Cro.  635 ;  3  Lev.  115;  9 
Mod.  1 15 ;  1  T.  R.  090.     Supra,  323  (a). 

(y)  Smith  V.  Bay,  2  M.  &  W.  684 ;  sod 
qu,  whether  such  payment  before  notice 
could  be  proved. 
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own  simple  contract  debtg(z]*    He  may  give  in  evidence  a  letainer  for  his  Proof  of 
own  debt  of  equal  degree  (a) ;  tliat  the  intestate  befbie  marriage  with  the  dae  admi- 
defendanty  gave  a  bond  to  J,  S.  conditioned  to  leave  the  defendant  600  L,  °"*'*^<>'** 
and  that  she  retained  to  satisfy  the  obligation  (6);  that  he  has  paid  debts 
out  of  his  own  money^  to  the  amount  of  the  assets  (c) ;  that  he  has  redeemed 
part  of  the  testator's  goods,  which  had  been  pawned  to  their  full  value, 
with  his  own  money,  and  has  paid  the  value  of  the  residue  in  discharge  of 
his  debts  {d).    So  he  may  show  that  he  has  retained  money  to  pay  the  ex- 
penses of  administration,  to  which  he  has  made  himself  liable,  although  the 
money  has  not  been  actually  paid  (e). 

An  executor  de  $on  tart  (/*)  is  not  entitled  to  retain  for  his  own  debt, 
though  of  higher  degree,  even  although  the  rightful  executor  (after  action 
brought)  consent  to  the  retainer  (^);  but  if,  under  this  plea,  he  give  in  evi- 
dence a  retainer,  the  plaintiff  cannot  object,  that  as  executor  de  ton  tart  he 
cannot  retain^  without  showing  the  will,  and  who  are  rightful  executors  (A). 
He  may,  after  action  brought  by  a  simplcKsontract  creditor,  pay  a  specialty 
debt,  and  plead  the  payment  of  that  debt  in  bar  of  action  (i).  An  executor 
may  also,  it  seem%  give  in  evidence  the  payment  of  the  residuary  effects  to 
the  legatee,  after  the  expiration  of  a  year  from  the  testator's  death,  without 
notice  of  the  plaintiff's  demand  (ik) ;  so  he  may  show  that  he  was  but  executor 
durante  ndnare  eetate,  and  that  he  paid  particular  debts  and  legacies,  and 
delivered  over  the  residue  of  the  testator's  personal  estate  to  the  infant  when 
he  came  of  age  (Q;  for  his  power  then  ceases,  and  the  new  executor  is  liable 
to  all  actions  (m).  But  he  will  be  liable  for  as  much  as  he  has  wasted  (n), 
to  creditors,  it  seems,  as  well  as  to  the  new  executor. 

Under  a  plea  simply  of  no  assets,  the  defendant  must  still  shew  payment 
in  due  course  of  administration  (a). 

The  plea  ofpleni  administravit  admits  the  debt,  but  Hot  the  amount  of  it, 
and  therefore,  unless  the  action  be  of  debt  for  a  sum  certain,  the  plaintiff 
must  prove  bis  debt,  and  the  amount  of  his  damages (j»X 

(2)  Cron  T.  8mUh,  7.  East,  846.  his  death  it  will  be  presumed  that  he  elected 

(a)  Ptemer  T.  Marekant,  9  Ban.  1980.  to  pay  Ms  own  debt  first. 

It  is  a  geosfal  rale,  tha*  wheraver  the  e>-  (e)  B.  9.  B.  140.    Co.  Litt  198. 

eentor  might  have  saed  for  the  debt,  or  (d)  Ibid. 

might  have  paid  it,  he  m^  letain  for  it  {e)  QiUies  ▼.  Smiihert^  2  Starkie's  C. 

And  ate  B<md  v.  Qramy  Brownl.  75 ;  Bro.  528 ;  Cor.  Abbott,  L.  C-  J. 

Ex.  18*    On  the  plea  by  as  admiolt trator  </)  Bat  if  an  tuecotor  de  mm  tart  take 

of  a  retainer,  it  is  soiKeieBt  to  show  a  legal  out  ikdminiatration,  his  previous  acts  are 

«onti«et  and  liability.    Harry  y.  Jones,  4  good  by  lelatioii.  Uo.  1^  Com.  Dig.  Ad- 

Pviee  80.  Oneef  two  executors  may  retain  mlnistratioii,  C.  8. 

fiir  his  oum  debt  out  of  a  balance  due  from  (g)  Curtie  y.  VemoHj  3  T.  R.  567;  2 

both  to  the  estate.    Kent  v.  FtOtertOf^  8  H.  B.  18. 

1.  (A)  B.  N.  P.  148.    But  see  Peake*s  £▼. 


(^)  She  is  entitled  t»  ntaiu  out  of  the  849, 3  ed. 

personal  assets  so  much  as  is  equal  to  the  (i)  Oxendenj  gent,,  one,  jrs<  ▼.  Clapp, 

damages  whirii  she  has  sustained  by  breach  exeeutriaf,  2  B.  &  Ad.  809. 

of  tlM  covenant    JLoane  ▼.  Ctuef^  execu*  (i)  1  Esp.  C.  276.    Cor.  Ld.  Kenyon, 

triz,2  BL866;  B.  N.  P.  140-1 ;  3  Bun>.  C.  J.       The    pigment    of  legacies  six 

1380.    But  where  tlu  hut  baud  corenantad  montlis  after  probate  does  not  discharge 

to  pay  tlie  wifiBan  ajmoity  of  202.,  orthat  the   executor's  liability   on  a  eotvenant, 

his  heirs,  executors,  5ec.  should  pay  tlie  sum  although  he  paid    them  witiiout  notice, 

af4MLtathe  tmeteety  to  remain  vested  VamM  ▼.  BlackweU,  9  Biog.  5. 

in  them;    it  was  held,  that  the  widow,  (l)  1  Mod.  174.    He diould  produce  the 

being  administratrix,  could  not  retain  the  letlere  ef  administiatlon. 

400/.     Thompson  v.  Thompsony  9  Price,  (vi)  Ibid, 

464.    ^.  having  lent  money  to  B.  on  a  (»)  Ibid.   And 6  Co.    Packkam^s cmae; 

bond,  takes  out  administration  de  bonis  and  Latdk  100.    But  see  1  Mod.  175. 

fum,  he  may  retain  for  the  bond  debt.  (a)  Reeves  ▼.  Wardj  2  Bing.  N.  C.  235. 

Weeiet  ▼.  &era,3  P.  Wms.  184 ;  and  after  (jp)  Salk.  296 ;  B.  N.  P.  140. 
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EXBCUTORBy  kci    PROOFS   AGAINST. 


OuUtand- 
ing  bonds. 


Jadgment 
recovered. 


Outstand- 
ing bonds, 
4cc. 


On  issue  taken  on  the  plea  of  plenk  administravii  pr(ster,  the  defendant 
may  proTe  payment  of  debts  before  action  brought,  as  well  as  under  the 
general  plea  (9). 

An  executor  cannot,  under  the  plea  of  plenh  adndmstraoity  give  in  eridence 
the  existence  of  outstanding  debts  of  a  higher  nature,  without  pleading 
them  (r). 

8.  Where  the  day  of  payment  on  a  bond  is  past,  although  the  defendant 
sets  out  the  condition  in  his  plea,  he  will  thereby  cover  assets  to  the  amount 
of  the  penalty,  unless  the  plaintiff  reply  per  fraudem ;  and  on  issue  joined 
on  such  replication,  proof  that  the  obligee  would  have  taken  less  than  the 
penalty,  and  not  exceeding  the  sum  which  the  executor  had  to  pay,  will  be 
evidence  of  fraud  («)• 

Upon  a  replication  per  fraudem  to  a  plea  of  judgment  recovered,  evidence 
that  the  creditor  would  have  taken  less  than  the  sum,  is  evidence  of  fraud, 
unless  the  executor  show  that  he  had  not  assets  to  pay  that  amount  (^). 
Evidence  in  such  case,  that  the  judgment  was  confessed  for  more  than  the 
true  debt,  is  strong,  but  not  conclusive,  evidence  of  fraud,  and  the  defendant 
may  show  in  answer  that  the  judgment  was  entered  for  more  than  was  due 
by  mistake,  and  that  the  fact  was  known  to  the  plaintiff  before  action 
brought  («).  If  several  judgments  be  pleaded,  and  any  one  be  proved  to  be 
false  and  fraudulent,  the  plaintiff  will  succeed  as  to  all  (o). 

Where  the  defendant  pleads  a  judgment  for  100  /.,  and  goods  to  the  amount 
of  6/L  only,  the  substance  of  the  issue  is  that  the  defendant  has  no  more  than 
will  satisfy  the  judgment  (to). 

He  may  show  that  payments  relied  on  were  out  of  trust  funds,  no  part  of 
assets(x). 
It  will  be  presumed  that  an  obligation  entered  into  by  the  testator  is 


{q)  Smediey  v.  Hitt,  Bl.  1106. 
(r)  B.  N.  P.  141. 

(0  1  Saund.  834  (n) ;  B.  N.  P.  141.  If 
issae  be  taken  on  the  existence  of  tlie  bonds, 
the  defendant  must  proye  them,  and  if  he 
liEdl  as  to  one  he  wiU  fiul  as  to  all.  Salk. 
312. 

(0  Salk.312;  B.N.P.143.    Ifajudg^ 
ment,  confessed  by  an  executor,  for  more 
than  the  sum  due,  is  pleaded,  the  plaintiff 
may  either  reply,  showing  specially  what 
sum  is  due,  kc.  or  per  fraudem  generally  ; 
if  the  latter,  and  the  issue  thereon  is  found 
for  the  defendant,  he  is  entitled  to  a  general 
judgment    Pease  v.  Naylor,  6  T.  R.  80. 
The  plaintiff  ought  to  reply  the  sums  really 
due.    lb.    An  executor  may  plead  as  an 
outstanding  debt,  the  penal^  of  a  bond  of 
indemnity  given  by  the  testator  to  the 
obligee,  who  is  surety  for  Um  in  another 
bond,  both  of  which  were  forfeited  in  his 
lifetime,  and  still  unpaid,  though  the  surety 
has  not  yet  been  damnified.    And  an  aver- 
ment that  the  bond  was  forfeited  in  Hie 
testator's  lifethne,  not  showing  how,  is  suf- 
ficient Cox  V.  Joiephy  6T.  R.  307.  Where 
to  a  declaration  on  the  testator's  coyenant, 
after  pleas  of  pUni  adm.  and  retainer  fbr 
a  simple  contract,  the  executor  at  the  assizes 
pleaded  puit  darrein  cont,  a  judgment  re- 


covered on  a  bond  "  after  the  last  eontlBo- 
ance"  (the  last  day  of  Trin.  term),  to  wit, 
on  Sd  Aug.  ^  as  of  the  Trinity  term  pre- 
cedfaig,"  to  which  the  plafaitiff  replied,  that 
the  defendants  had  notieeof  the  bond  before 
the  commencement  of  the  action;  held 
that  the  replication  was  bad  on  demuixcr, 
and  that  the  plea  was  properly  pleaded,  for 
although  the  judgment  was  aUesed  to  have 
been  recovered  of  the  term,  which  by  fiction 
of  law,  therefore,  related  back  to  the  f(nt 
day  of  the  term,  and  so  was  strictly  before 
the  last  continuance;  yet  the  defendants 
might  be  permitted  by  averment  to  show, 
that  in  feet  the  judgment  was  recovered 
after  that  continuance,  in  order  that  they 
might  not  be  deprived  of  the  privilege  al- 
lowed by  law.    Lyttleton  v.  Crau^  3  B. 
&Cr.dl7;and6D.&R.l65.  A  judgment 
cannot  be  pleaded  for  the  benefit,  not  of 
the  individual,  but  for  the  general  benefit 
qf  credUon.  Ooret  y.  Huttonj  York  Sum. 
Ass.  1834. 

(u)  Peaee  v.  Naylor^  5  T.  R.  80. 

(v)  Salk.SlS;  B.N.P.142.  SeeCftam- 
berlaine  v.  Pickering^  1  Freem.  28 ;  Gil- 
bert V.  Dee,  lb.  537. 

(uf)  Moore  v.  Andrews,  Hob.  133;  1 
Saund.  333,  (n). 

(x)  Marstcn  v.  Downer,  1  A.  &  £.39*. 


PLBMB  ADMIKI8TRAVIT. 


453 


founded  on  a  just  debt,  unless  the  contrary  be  avenred  in  pleading,  and  issue 
taken  upon  it(y). 

Upon  the  plea  of  a  retainer  and  judgment  recovered,  it  is  sufficient  for 
the  plaintiff  to  falsify  either  claim  (jt). 

A  letter  written  by  a  creditor  to  an  executor  intimating  the  intention  of 
the  creditor  to  charge  the  executor  personally  and  not  as  executor,  does  not 
preclude  the  creditor  from  objecting  to  the  course  of  administration  (a). 

The  proof  of  the  cause  of  action  is  usually  the  same  as  it  would  have  been  Cause  of 
against  the  testator  or  intestate  himself  (6).  action. 

4thly.  If  an  executor  suffer  judgment  by  default,  or  judgment  be  giren  Debt  Bug- 
against  him  on  a  demurrer  to  the  declaration ;  or  if  he  plead  payment  of  a  gesting  a 
bond,  and  omit  to  plead  plenkadbmnutravit,  orplenk  administravit  prteterfitynH  devaetavit. 
operate  as  an  admission  of  assets  in  an  action  against  him  on  the  judgment, 
suggesting  a  devastavit  (e) ;  for  it  is  an  universal  principle  of  law,  that  if  a 
party  do  not  avail  himself  of  the  opportunity  of  pleading  matter  in  bar  to 
the  original  action,  he  cannot  afterwards  plead  it  in  another  action  founded 
upon  it,  or  in  a  scire  facias  (d).    And,  therefore,  in  an  action  against  an 
executor  on  a  judgment  suggesting  a  devastavit,  on  issue  taken  on  the  plea 
of  non  devastavit,  it  is  sufficient  to  prove  the  judgment,  and  the  return  of 
nuBa  bona  to  the  Jieri/aeia8(e), 

Whether  the  defendant  plead  nan  devastavit  to  a  scire  fieri  inquiry,  or  nU 
debetf  or  not  guilty,  or  nan  devastavit  to  an  action  of  debt  against  him,  sug- 


(y)  Gro.  Jac.  35;  B.  N.  P.  142.  A. 
being  indebted  in  his  indiHdnal  capacity 
to  a  honse  in  trade,  of  which  lie  lilmietf 
was  a  partner,  in  a  sum  of  money,  the 
amount  of  which  could  not  be  exactly  ascer- 
tained, covenants  to  pay  the  firm  all  his 
then  debts,  and  such  other  debts  as  slionld 
snbieqnenUy  accrue.  A»  dies  without 
having  satisfied  the  original  debt,  and 
having  contracted  further  debts  subsequent 
to  tlie  execution  of  the  deed.  Held,  that 
his  executors,  two  of  whom  were  partners 
in  the  house  of  trade,  could  not  plead  either 
of  these  debts  by  way  of  retainer,  or  as  an 
outstanding  spedalty  debt.  De  Tastet  v. 
Shaw,  1  B.  &  A.  664. 

(z)  Campion  v.  Bentley,  1  Esp.  C.  343. 

(a)  Richards  v.  Br&um,  3  Bing.  K.  C. 
488. 

(b)  A  promise  made  upon  good  consider- 
ation by  a  testator,  that  his  executor.shall 
jiay,  is  a  sufficient  consideration  for  an 
action  in  assumpsit  against  the  executor. 
And  in  such  action  it  is  neither  necessary 
to  aver  assets,  nor  a  promise  by  the  ex^ 
cutor.  By  three;  Bnrrough,  J.  dissent 
tients*  PaweU  v.  Orakam,  7  Taunt.  580. 
An  executor  is  bound  by  his  testator's 
agreement  not  to  bring  error;  such  an 
agreement  precludes  him  from  bringing 
BTTOT  on  a  judgment  in  scire  facias  brought 
to  make  him  party  to  the  former  judgment, 
since  tliat  is  not  a  new  action,  but  a  con- 
tinuation of  the  old  one.  Executors  of 
Wright  V.  Nutty  1  T.  B.  888.  The  pei^ 
sonal  representative  of  a  tenant  may  be 
charged,  hi  his  representative  cluiracter,for 
breaches  of  covenant,  by  one  to  whom  the 
^iremises  have  come  by  assignment  shice 


tiie  death.  Lady  Wilson  v.  Wiifg,  10 
East,  318.  The  general  rule  is  actio  per^ 
sonaHs  nunitur  cuim  penona.  Where  the 
cause  of  action  is  money  due,  or  a  contract 
to  be  performed,  gain  or  acquisition  by  the 
labour  or  property  of  anotiier,  or  a  pro- 
mise by  the  testator  expressed  or  implied, 
the  action  survives  against  the  executor. 
SecuSf  if  it  be  a  tort,  or  arise  ex  delicto, 
supposed  to  be  by  force,  and  against  the 
peace.  Hambly  v.  7}rott,  Cowp.  376. 
^n  action,  ex  contractu,  lies  against  an 
executor  for  the  value  of  timber  wrongfully 
cut  down  by  the  testator.  Utterson  v. 
Vernon,  3  T.  B.  &49.  Trover  does  not  lie 
against  an  executor  for  a  conversion  by  his 
testator.  Hambly  v.  Trott,  Cowp.  371. 
Debt  is  not  maintainable  against  a  personal 
representative,  on  the  simple  contract  of 
the  deceased.  Barry  v.  Robinson,  1  N. 
B.S93. 

(c)  JErmng  v.  Peters,  8  T.  B.  685. 
Ramsden  v.  Jachson,  1  Atk.  203.  Rock 
V.  Leighion,  Salk.  310;  1  Ld.  Baym.  588 ; 
Hob.  188. 


(d)  Per  Buller,  J.  3  T.  B.  688.  The  pi 
of  non  est  factum,  release,  payment,  non 
assumpsit.  Sec.  admit  assets.  1  Saund. 
835,  (n).  Judgment  for  the  plaintifiT  by 
defi&ult,  or  on  demurrer,  is  evidence  of  assets, 
although  no  devastavit  has  been  returned 
by  the  sheriff.  Leonard  v.  Simpson,  2 
Bing.  N.  C.  176.  Rock  v.  Leighton,  1 
Salk.  810.  Palmer  v.  Waller,  1 M.  &  W. 
688. 

(s)  JErmng  v.  Peters,  8T.  B.  685.  Skel- 
ton  V.  Howling,  1  Wils.  258.  Chaloner 
V.  Chaloner,  cited  ibid, 
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EXECUTORS^  &C.:   PROOFS   AGAINST. 


Promise  by 
an  execu- 
tor. 


X-egacy. 


gesting  a  devastavU,  he  cannot  gire  in  eridence  the  want  of  assets  (/) ;  nor 
can  he  do  so  upon  a  writ  of  inquiry  after  judgment  by  default  in  the  original 
action  (g) ;  nor  would  a  previous  judgment  be  evidence  for  him  (A),  for 
although  under  the  issue  of  nan  devastavit  the  defendant  may  give  in  evidence 
any  matter  which  would  have  been  a  discharge  to  him  under  the  plea  of 
plenh  adnnni8tramt(i),  yet  under  the  latter  plea  the  former  judgment  would 
not  be  evidence. 

On  issue  taken  on  the  plea  of  non  detinet  to  an  action  of  debt,  snggestiog 
a  devastavity  the  issue  is  on  the  defendant^  the  judgment  being  conclusive 
as  to  assets  (A). 

A  promise  by  an  executor  to  pay  a  debt  of  the  testator,  where  there  are 
no  assets,  is  a  mere  nudum pactum(J)y  even  although  he  has  given  a  written 
promise  (m) ;  but  asmmpsit  will  lie  against  an  executor  on  a  promise  made 
by  the  testatrix  to  pay  a  debt  for  which  she  g^ve  her  bond  during 
coverture  (n). 

An  executor  is  liable  for  the  expenses  of  the  testator's  ftmeral,  if  on  his 
omission  another  order  it,  if  he  has  assets  (o). 

An  executor  of  a  joint  contractor  may  show,  under  the  general  issue,  that 
another  joint  contractor  still  survives  (p). 

No  action  lies  to  recover  a  party's  distributive  share  of  a  legacy,  though 
the  administrator  has  expressly  promised  to  pay  \t{q).  It  is  otherwise 
where  the  executor  has  agreed  to  retain  the  stated  amount  for  the  lega* 
tee  (r). 

After  the  executor's  assent  to  a  legacy  of  a  specific  chattel,  an  action  lies 
against  him  to  recover  it  («)•  The  proof  of  title  will  be  similar  to  that 
already  stated  in  the  action  of  ejectment  (<);  if  the  plaintiff  bring  trover 
he  should  prove  a  demand  and  refusal,  subsequent  to  the  assent,  and  before 
the  commencement  of  the  action. 

A  release  by  one  of  several  executors  binds  the  rest  (u). 


(/)  3  T.  B.  693;  1  WUl.  8araid.219,  c. 

{g)  TrfU  V.  JSdmrdi,  6 Mod. 308;  S 
Str.  1075. 

(h)  Roek  V.  Laytonj  1  Ld.  Baym.  501. 

(0  Per  Oould,  J.  Roek  v.  Xtoytan,  1 
Ld.  Raym.  501. 

(A)  Hope  v.  Bague,  8  East,  2. 

(/)  PearsonY,Benry,6T.'&,Q.  Rann 
V.  JTughet,  7  T.  R.  350.  But  a  promise 
founded  on  a  new  consideration,  as  for- 
bearance, is  binding.  1  Will.  Sannd.  310. 
note  (1).  A  promise  hj  A.  to  JS.  that  in 
consideration  of  his  procuring,  at  his  own 
expense,  administration  to  tbe  estate  of 
C.  to  be  granted  to  A .,  he  would  pay  over 
to  him  dividends  due,  since  the  death,  npon 
stock  which  C.  held  in  trust  for  R.,  is  not 
binding  on  the  estate.  Parker  t.  Raylis, 
2  B.  dc  P.  7a 

(m)  Rann  v.  Hugheij  7  T.  B.  156.  See 
Parker  t.  BaylU,  2  B.  &  P.  73. 

<n)  Lee  v.  Mugffridge,  5  T^nnt  Sa 

(o)  Tu0c«U  V.  Ifaymtfn,  3  Gamp.  200. 

(p)  6  East,  261. 

(q)  Jonci  V.  Tanner^  7  B.  &  C.  542.««» 
It  seems  to  be  a  settled  rule  of  law,  that 
no  action  at  law  lies  to  recover  a  legacy. 
lb,  per  Uttledale,  J.,  the  Judgment  of 
Lord  Kenyon  in  JJecks  v.  Struti,  5  T.  B. 


600,  has  always  been  considered  as  in  m- 

aualiiled  decision,  that  an  action  at  law 
oes  not  lie  for  a  legacy. 

(r)  Hart  v.  Minors,  2  Cr.  &  H. 

(1)  WUlianu  t.  Lee,  8  Atk.  1293.  As 
assent  to  a  life  interest  In  a  chattel  conns 
as  an  assent  to  a  beqnest  in  remainder,  bat 
If  in  such  case  the  life  interest  be  given  to 
the  executor  he  shall  be  presumed  to  take 
possession  as  executor  and  not  as  legatee, 
where  the  assent  would  amount  to  a  deva^ 
tavit.  Riehardi  v.  Brown  8  Bhig.  K.  C 
403. 

U)  Supra,  400. 

(u)  Executors  have  a  Joint  and  seTersI 
interest,  which  cannot  be  divided.  Each 
may  dispose  of  the  goods,  surrender  or 
release,  and  the  power  survives.  Con. 
Dig.  Administration  [B.]  1 2.  It  is,  there- 
fore* unnecessary  for  co-executors  to  Join 
in  a  receipt,  each  has  a  power  over  tbe 
whole  funds;  aecue  as  to  co-trustees. 
C%am&ersv.JlfineAm,7Ves.  0.186.  Bull 
V.  Stf^teM,  U  Yes.  J.  823,  324.  An  ex- 
ecutrix who  has  treated  the  testator's 
goods  as  her  husband's  cannot  oWect  to 
their  being  taken  in  execution  tot  tbe 
husband's  debt  Quit^  v.  Stainett,  1  B.  & 
If.  203.    An  executor  saay  dispose  of  tbt 
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The  dedaratioiis  of  the  wife  are  not  evidence  against  the  husband,  in  a 
joint  action  by  them  in  right  of  the  wife  as  executrix ;  for  the  husband 
being  a  party  to  the  record,  has  an  interest  in  the  cause,  and  that  cannot  be 
prejudiced  by  any  act  or  by  the  evidence  of  Ida  wife  (x). 

EXTINGUISHMENT. 

Thixgs  out  of  the  land  due  only  in  respect  of  the  land,  and  part  of  the 
profits  of  the  land,  are  extinguished  by  unity  of  possession,  if  a  man  hath 
an  equal  estate  in  both ;  e.  g,  as  in  the  case  of  a  way  common,  and  what  has 
no  existence  during  the  unity.  Yin.  Ab.  Extin.  (G.)  Secus  of  things  done  in 
another  respect,  e,g,  Franchues,  or  where  the  person,  not  the  land,  is  charge- 
able. Dav.  6,  Yin.  Ab.  ExtiD.  (G.)  Or  of  a  thing  natural,  e,  g.  a  watercourse. 
Jury  V.  Pigot,  Poph.  170.  3  Buls.  840.  A  gutter  is  not  extinguished,  but  the 
mending  of  a  gutter  is.  Bro.  Ent.  pi.  00.  An  easement  running  with  a 
house  is  not  extinguished.    Yin.  Ab.  Ext.  (D.) 

FALSE  PRETENCES. 

It  is  necesssary  to  prove  (y),  1st,  The  pretence  as  laid  in  the  indict- 
ment (x) ;  2dly,  Its  falsity ;  3dly,  The  obtaining  the  goods  or  money  as 
alleged ;  4thly,  By  means  of  the  false  pretence ;  6thly,  With  the  intent 
8peci6ed. 

It  is  not  essential  to  prove  that  the  prisoner  used  tlie  very  words  which   Proof  of 
constitute  the  false  pretence,  as  alleged  in  the  indictment ;  it  is  sufficient  ^^  ^^^ 
to  prove  acts  and  conduct  which  virtually  amount  to  the  false  pretence  laid.  P^^^^^ 
Thus,  where  the  pretence  alleged  was  that  the  prisoner  pretended  that  a 
paper  produced  to  the  prosecutor  was  a  true  paper,  and  that  it  had  been 
signed  by  W,  S.    It  appeared  that  in  fact  the  prisoner,  when  he  offered  the 
paper,  (which  was  in  the  form  of  a  promissory  note  for  ten  shillings  and 
sixpence,  and  resembing  those  which  were  generally  circulated  in  the 
neighbourhood  on  the  credit  of  W,  S.),  made  no  representation  whatsoever ; 
but  the  learned  Judge  (a)  was  of  opinion  that  the  offering  the  note  as  genuine 

assets  of  the  testator,  so  that  the  testator's  representation  as  to  the  existence  or  non- 
creditors  cannot  follow  them  in  the  hands  existence  of  some  specific  fact,  hy  the 
of  a  frond  ./2(2e  purchaser.  Whale  ▼.  Booth,  credit  given  to  which,  either  wholly  or  in 
4  T.  R  025,  n.  (a).  The  sale  or  disposi-  part,  the  property  is  obtained.  4th  Report 
tion  of  the  testator's  or  intestate's  goods  by  of  Crim.  L.  Commissioners,  p.  78.  The 
one  of  two  executors  or  admintotretors,  obtainhig  a  cheque  for  1,0002.  for  money 
binds  the  other.  Pannell.  v.  Fenn,  1  Rol.  to  take  up  a  bill  upon  a  representation  by 
Ab.  934;  1  Gouls.  185;  Dyer,  23,  b.  So  the  defendant,  that  he  had  money  enough 
either  an  executor,  2  Yes.  267  ;  or  an  ad-  in  his  pocket  to  meet  the  bill  all  but  200  /., 
ministrator,  WiUand  y.  Fenriy  11  Geo.  2,  when  in  fact  he  had  not  more  tlian  300  /• 
Sel.  N.  P.  761,  note  (8);  may  bind  another  in  his  pocket,  was  held  to  be  within  the 
by  releasing  a  debt  to  the  testator  or  in-  statute.  Croitley*s  Case,  2.  Lewin's,  C.  C. 
testate.  But  a  fraudulent  receipt  given  164.  A  pretence  that  the  party  would  do 
by  one  executor  is  not  binding  on  the  an  act  which  he  never  intended  to  do,  as 
rest.  Vide  i^fray  tit  Recbipt. — Rb-  that  he  trott2<£  pay  for  goods,  is  not  within 
LEASE.  the  statute.    M.  ▼.  OoodhaU,  Russ.  &  Ry. 

(x)  Alban  t.  Pritchett,  6  T.  R.  680;  C.  C.  L.  461.    So  a  false  excuse  made  by 

and     see     Wkismore     y.     Oreehbanke,  a  pauper,  that  he  had  not  clothes  made,  ' 

Willes,  507;   and  tit    HusBANn   AMD  with  intent  to  excuse  himself  from  work- 

WiPB.  ing,  is  not  within  the  Act,  though  the  &ct 

(y)  See  Crim.   Pleadings,  tit.   Pamb  induce  an  oyerseer  to  ftimish  him  with 

Pretbh cse.    And  the  st  7  &  8  Geo.  4,  clothes.    B.  ▼.  Wdkeling,  Russ.  &  Ry.  C. 

c.  29, s.  53.  C.  L.  504;  and  see  iZ.y.  Codrington,}  C. 

(z)  It  is  essential  that  such  pretence  &  P.  661. 

should  consist  in  some  fidse  and  fraudulent  (a)  Graham,  B. 
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FALSE    PRBTSVCE8. 


Proof  of 
obtaining, 


Proof  of       was  equivalent  to  a  representation  that  it  was  bo,  and  the  twelve  Judges 
tiie  pre-        all  held  afterwards  that  the  conviction  was  right  {b), 
nee.  rpj^^  proof  of  the  pretence  must  correspond  with  the  allegationfi  in  the 

indictment.  An  allegation  that  the  defendant  pretended  that  he  had  paid 
a  sum  of  money  into  the  Bank  of  England  is  not  supported  by  proof  that 
he  said  that  the  money  had  been  paid  into  the  Bank  (c).  Where  several 
act  in  concert,  the  pretence  conveyed  by  the  words  of  one,  in  the  presence 
of  the  rest,  will  support  an  allegation  of  a  false  pretence  by  all  (d). 

2dly.  The  proof  of  the  falsity  of  the  pretence  must  of  course  correspond 
with  the  allegations. 

It  is  not  necessary  to  prove  that  the  whole  pretence  as  set  out  on  the 
indictment  is  false ;  for  part  may  be  true,  and  part  false,  even  although  the 
whole  be  alleged  to  be  false  (e), 

ddly.  The  obtaining  the  money  or  goods. — This  offence  borders  frequently 
very  closely  upon  felony ;  for  if  the  property  be  obtained  with  intent  to 
defraud  the  owner,  the  only  criterion  for  judging  of  the  nature  of  the 
offence  is  this,  whether  the  owner  divested  himself  wholly  of  the  property 
by  the  delivery,  or  merely  parted  with  it  for  a  temporary  purpose.  If  A. 
animojurandi  pretend  to  J3.,  the  owner  of  a  horse,  that  he  has  been  sent 
for  it  by  C,  who  requested  to  borrow  it,  and  A.  by  this  pretence  obtain  the 
horse,  and  sell  it,  he  is  guilty  of  larciny ;  but  if  A,  in  such  case,  and  with 
the  like  intention,  were  to  obtain  from  B,  a  sum  of  money  on  pretence  that 
C  wanted  to  borrow  it,  and  would  repay  it  another  time,  the  offence  would 
not  amount  to  felony  (/) :  the  distinction  is,  that  in  the  one  case  the  owner 
meant  to  part  entirely  with  the  whole  property;  in  the  other,  with  the 
temporary  possession  only. 
Ownership.  An  allegation  that  the  prisoner  obtained  from  il.,  the  servant  of  B,y  three 
shillings  of  the  monies  of  B.,  by  falsely  pretending  that  nine  shillings  were 
due  for  the  carriage  of  a  parcel,  whereas  six  shillings  only  were  due,  is  not 
supported  by  proof  that  A,  paid  the  three  shillings  out  of  his  own  money, 
having  no  money  of  BJs  in  his  hands  at  the  time(^),  for  it  would  be  merely 
optional  in  B.  to  reimburse  A, ;  but  it  seems  that  if  in  such  case  A.  had 
had  three  shillings  of  the  money  of  B,  in  his  possession,  the  evidence  would 
support  the  allegation  (A). 

Where  the  prisoner  was  charged  with  obtaining  money  by  false  tokens,  and 
it  appeared  that  in  fact  he  had  obtained  a  bank-note,  it  was  held  that  it  might 


{b)  Freeth*9  Ccue,  Stafford  Lent  Ass. 
1807.  RUBS,  k  Ry.  C.  C.  L.  127.  See 
also  Story's  Case,  Kuts.  &  Ry.  C.  C.  L. 
81.  Where  the  pretence  alleged  was  a 
representation  that  a  cheque  was  a  good 
and  genuine  order  for  the  payment  of 
inoney,  it  was  held  to  be  proved  by  ev^ 
dence  of  a  felse  representation  by  the 
prisoner,  that  he  had  an  accoont  with  the 
bankers  on  whom  it  was  drawn,  and  that 
it  would  be  paid.  R.  v.  Parker,  2.  Mood. 
C.  C.  1. 

{e)  Bex  V.  Plestaw,  1  Camp.  494,  cor. 
Lord  EUenborongh. 

(d)  Rex  ▼.  Younff,  3  T.  R.  98. 

{e)  See  the  observations  of  the  Judges 
in  R.  T.  Perrott,  2  M.  &  S.  379,  where 
thv.  false  pretence  was  alleged  to  be,  thai 
th€  eUrks  expected feesy  that  a  pound  note 


must  be  sent  as  a  fee  to  the  head  clerk, 
and  thai  nothing  could  be  done  toithaut 
it.  It  was  held  to  be  unnecessary  to  prove 
the  parts  in  italics ;  and  per  Abbott,  L.  C  J. 
Mich.  1826,  the  constant  practice  on  the 
circuit  is  to  rale  that  it  is  sufficient  to 
prove  part  of  the  pretences.  Where,  how- 
ever, the  pretence  as  laid  consists  d  two 
parts,  which  are  jointly  laid  as  tiie  means 
of  defrauding,  one  of  which  turns  out  on 
the  evidence  to  be  insufficient,  the  prisoner 
cannot  be  convicted.  R.  v.  Wickham,  2 
P.  &  D.  333;  10.  Ad  k,  EU.  34. 

(/)  Coleman's  Case,  1  Leach,  303,  n. 
(a).    Atkinson's  Case,  East's  P.  C  67a 

(g)  Rex  V.  Douglas,  1  Camp.  212,  cor. 
Lord  Ellenborough. 

(A)  Ibid, 
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(upon  the  evidence)  be  presumed  that  he  had  received  the  money  at  the 
Bank  (i).  The  late  statute  specifies  chattel  money  or  valuable  security,  as 
the  subject  of  the  offence,  and  the  allegations  and  proofs  ought  to  correspond 
with  the  fact  (A). 

4thly.  By  means  of  the  false  pretence. — It  is  sufficient  to  show  that  the  By  means 
money  was  obtained  immediately  by  the  means  and  instrumentality  of  the  ^^  ^^  ^*^ 
false  pretence,  although  a  previous  confidence  subsisted  which  rendered 
that  pretence  effectual ,  as  where  an  agent,  employed  by  the  prosecutor  to 
pay  wages  to  his  servants  every  week,  delivered  in  a  false  account  of  pay- 
ments, by  means  of  which  he  obtained  a  larger  sum  than  was  due  (/)• 

5thly.  The  intention  to  defraud.    See  tit.  Forgeby. 

It  is  no  ground  of  acquittal  that  it  appears  on  the  trial  that  the  obtaining 
amounted  to  larciny  (m). 

FALSE  RETURN,  see  Shebiff. 

FEOFFMENT. 

If  the  issue  hefeoffavit  ve/mm  (n),  and  a  deed  of  feoffment  and  livery  (o)  Effect  of. 
be  proved,  the  defendant  cannot  adduce  evidence  to  prove  that  it  was  made 
by  covin  to  defraud  creditors,  for  it  is  a  feoffment,  and  the  covin  ought  to 
hare  been  specially  pleaded ;  but  if  the  issue  had  been  seised  or  not  seised, 
the  covin  would  have  been  evidence,  for  he  remains  seised  as  to  creditors^ 
notwithstanding  the  feoffment  (p).  Though  a  deed  be  proved,  and  posses- 
sion for  forty  years  can  be  proved,  it  is  but  evidence  of  a  feofiment,  and 
cannot  be  pleaded  as  such  (g).  If  the  land  be  in  lease,  the  assent  or  outter 
of  the  tenant  must  be  proved  (r),  unless  the  lessee,  his  wife,  family  and 
servants,  be  absent  («),  and  then  it  is  sufficient  although  his  cattle  be  on  the 
land. 

FINE  (0. 
The  chirograph  of  a  fine  is  evidence  of  it,  because  the  chirogrnpher  is   proof  of. 
appointed  by  the  law  to  give  out  copies  of  the  agreements  between  the 


(0  Holes  Casey  0  St.  Tr.  94. 

(A)  7  &  8  O.  4,  e.  29,  s.  53. 

(/)  WitehelPs  Case,  East's  P.  C.  890. 

(m)  7  &  8  G.  4,  c.  29.  s.  53. 

(n)  A  feoffment  might  be  by  livery 
trithout  deed.  Oil.  L.  B.  85,  and  may  be 
so  pleaded.  But  if  a  man  plead  a  feoff- 
*°^t,  per  fait,  qusere  whether  he  can  give 
a  parol  ferafaient  in  evidence.  lb.  and  8 
Roll.  Abr.  672.  SembU,  if  a  demise  be 
pleaded  by  deed,  evidence  of  a  parol  de- 
raise  is  not  admissible.  Qilb.  L.  Ev.  86. 
Vide  supra,  tit.  CoaToaATiov. 

(o)  In  making  livery  of  seisin  no  parti- 
cular fonn  of  words  is  neceisary,  nor  is 
eren  the  word  seisin  necessary,  but  it  Is  a 
question  for  the  jury,  under  the  dream- 
stances,  whether  the  feoffor  intended  to 
^▼e  poBsession  of  the  premises  to  the 
feoffee  in  order  to  conflrm  iiis  title  under 
the  deed  of  feoffment.  Doe  v.  Stock,  1 
Oow,  C.  178.  An4  see  Shep.  Touch.  209. 
Where  there  was  no  other  evidence  of 
livery  of  seisin  than  the  memorandum  in- 
dorsed on  the  feoffment,  it  was  held  that 


the  possession  for  less  than  20  years  was 
insnfficient  to  found  a  presumption  of  it, 
and  that  the  feoffinent  being  produced  ont 
of  the  possession  of  the  adverse  party,  did 
not  dispense  with  the  necessity  of  proving 
it,  where  the  party  producing  it  took  no 
interest  under  it,  and  had  never  acknow- 
ledged it  as  a  valid  instrument,  but  the 
contrary.  Doe  v.  Marg[uis  Clevelandf  9  B. 
fit  C.  864. 

(p)  B.N.  P.267;  Hob.  72. 

(q)  1  H.  8,  28  H.  8 ;  Dyer,  fol.  22,  pi. 
135,  in  Cor^s  Case,  and  per  Coke,  C.  J.  in 
Isaac  V.  Clarke,  2  Bulstr.  306. 

(r)  Com.  Dig.  Feoffinent,  B.  7. 

(s)  Ibid,',  and  supra,  Vol.  I.  Ind.  tit. 

FiNB. 

(0  As  to  the  operation  of  fine  levied  on 
a  contingent  estate  by  way  of  estoppel 
during  the  contingency,  see  Doe  v.  Oliver, 
10  B.  k  C,  186.  By  the  staL  3  &  4  W.  4, 
c.  74,  B.  2,  after  the  31  st  of  December 
1833,  no  fine  shall  be  levied  or  common 
recovery  suffered. 
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Proof.ot      parties  that  are  lodged  of  record.    Bnt  where  the  fine  is  to  be  proved  with 
proclamations  (u),  as  it  must  be,  to  bar  a  stranger,  they  must  be  proved  by 
an  examined  copy  of  the  roll,  for  the  chirographer  is  not  authorized  to 
make  out  copies  of  the  proclamations,  and  therefore  his  indorsement  on  the 
back  of  the  fine  is  not  evidence  of  them  (x). 
A  fine  does  not  operate  until  it  has  been  executed  (y). 
Both  parties  and  privies  to  a  fine  are  absolutely  barred  by  it  (z);  and  so 
are  strcmgen^  who  have  at  the  time  of  levying  the  fine  a  present  interest, 
unless  they  interpose  their  claim  within  five  years  after  proclamations 
made  (a),  provided  they  do  not  labour  under  some  legal  impediment  {h) ; 
such  persons  have  five  years  allowed  in  which  to  prosecute  their  claims 
after  such  impediments  are  removed  (c).    Those  whose  rights  accrue  after 
the  levying  the  fine  and  proclamations  made,  originating  in  some  cause  an- 
terior to  the  fine,  must  prosecute  their  rights  within  five  years  after  the 
time  when  such  rights  accrue  (<f ).    But  as  against  one  who  has  no  seisin  of 
the  estate,  even  although  he  has  a  chattel  interest  in  it,  as  a  term  for 
years  (e),  the  levying  a  fine  operates  nothing,  but  may  be  defeated  under 
the  plea  iheXparieifimB  nUdl  habuermd  (/).    The  pa3rment  of  rent  by  the 
tenant  in  possession  to  the  conusor  of  the  fine  v^primdfaae  evidence  of  the 
seisin  of  the  latter  (g) ;  but  the  mere  receipt  of  rent  by  a  stranger  to  the 
legal  title  is  not  sufficient  (A).    Proof  that  a  writ  of  possession,  after  a 
recovery  in  ejectment,  was  executed  on  the  evening  of  the  6th  of  November, 
the  first  day  of  term,  by  the  entry  of  the  officer  on  the  land,  and  his  claim- 
ing it  for  the  cog^zor,  although  the  possession  of  the  tenant  who  afterwards 
paid  rent  to  the  cognisor  was  not  actually  changed,  was  held  to  be  evidence 
of  a  seisin  to  support  a  fine  levied  on  the  8th  of  November,  but  relating  to 


(u)  A  fine  without  proclamationB  makes 
a  discontUiuaDce,  but  does  not  bar  the  e»- 
tate-taU.  Coul  Dig.  tit  Hue,  0. 1 ;  and 
Bee  27  £dw.  1 ;  tbe  stat  4  Hen.  7,  o.  24; 
31  EUz.2;  2  And.  109. 

{x)  ChettU  T.  Poundf  B.  N.  P.  229 ; 
Allen's  Cate,  IS  Car.  1,  Clayt.  61.  Hatch 
V.  Bluck,  6  TwanL  486. 

(y)  Pl.  Comm.  857,  b<  It  may  be  eze^ 
cuted  either  by  entry  or  by  writ  (West. 
Symb.  86.  Com.  Dig*  Execution,  A.  6)> 
by  writ  of  habere  facias  seisinam  within 
the  year,  or  scire  facias  afterwards.  JhitL 
and  Com.  Dig.  Fine,  £.  16. 

(z)  2  Inst  616;  Com.  Dig.  Fine»  t. 

(a)  See  the  stat.  4  Hen.  7,  e.  24.  A  fine 
operates  as  a  conveyance  of  an  interest  by 
way  of  estoppel,  Watk.  Prin.  Catr,  262 ; 
and  if  the  party  levying  the  fine  liate  no 
interest,  none  can  pass.  Parties  and  pri- 
vies in  blood  arid  estate  are  estopped. 
Hob.  33;  Watlc.  Prin.  Conv.266;  Grant's 
Case,  10  Co.  60;  Johnson  v.  Bellamy^ 
2  Leon.  36 ;  3  Co.  87.  But  they  are  not 
bound  unless  they  be  privies  in  estate  as 
well  as  in  blood.  lb.  Bnt  although  a  fine 
works  nothing,  20  years'  wrongful  posses- 
sion after  fine  will  bar  an  ^ectment  Doe 
V.  Gregory,  2  Ad.  &  £11.  14.  As  to  the 
effect  of  a  fine  by  tenant  in  tail  to  give  a 
tortious  fee,  see  Doe  v.  Finch,  4  B.  &  Ad. 
283. 


(()  Coverture,  in&ncy,  imprisonment, 
Insanity,  and  absence  beyond  sea. 

(c)  Stat  4  Hen.  7,  c  24. 

(d)  4  Hen.  7,  c  24.  When  once  the 
five  years  have  beg^n  to  run,  they  go  on, 
notwithstanding  any  subsequent  dIsaUlity. 
Doe  V.  Jones,  4  T.  B.  300.  Bat  if  a  per- 
son labour  under  several  impediments,  he 
shall  have  five  years  after  the  last  impedi* 
ment  removed.  1  Lev.  216;  BL  Comm. 
376,  a. 

{e)  6  Bep.  123 ;  Hardr.  401. 

(/)  Hob.  334.  Except  as  against  par* 
ties  or  privies.  See  Doe  d.  Cooper  v.  Bun- 
com,  6  B.  &  C.  606.  But  a  freehold  may 
be  acquired  by  disseisin,  Watk.  Prin. 
Conv.  264.  But  if  the  feoffVnent  be  fkaa- 
dulent,  the  fine  may  be  reversed.  Fermoft 
Case,  3  Co.  78;  Cowp.  694;  1  Burr.  117. 
—Fine.  A  fine  levied  by  a  mortgagor  in 
fee,  who  remains  in  possession  after  tbe 
day  of  payment^  is  a  nullity,  for  he  has  no 
freehold.  In  order  to  oonstitate  a  title  by 
disseisin  there  must  be  a  wrongful  entry. 
HaU  V.  Doe  d.  Swrteis,  6  B.  dc  A.  687; 
and  see  Doe  v.  Perkins,  3  M.  «c  S.  271 ; 
SmartU  v.  WiUiams,  1  Salk.  246;  Bosce 
V.  Poioer,  8  N.  R.  1 ;  1  East,  676. 

{g)  Doe  d.  Foetet  v.  WiUiams,  Cowp. 
021 ;  11  £ast»  496. 

(h)  B.  N.  P.  104;  jvprn,  tit  Eject- 
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the  «th  (t) ;  and  it  seems  that  the  receipt  of  rent  after  a  fine  has  been  levied 
for  a  period  antecedent  to  the  fine,  is  primd  facie  evidence  of  the  cogniior's 
possession  of  the  premises  during  the  time  for  which  rent  was  received  (A). 

FORCIBLE  ENTRY. 
Onb  who  has  a  right  of  possession  cannot  legally  take  it  by  force,  and  is 
liable  to  a  criminal  prosecution  if  he  use  violence  and  commit  a  breach 
of  the  public  peace  (/).  But  he  may  assert  his  right,  and  take  possession  if 
he  can  do  it  peaceably,  without  incurring  any  penalty;  and  being  in  pos- 
session, may  retain  it,  and  plead  that  it  is  his  soil  and  freehold,  or  otherwise, 
according  to  his  interest  And  though  the  violent  and  forcible  assertion  of 
a  right  may  subject  the  party  to  criminal  animadversion,  yet  it  does  not 
render  him  liable  to  a  civil  suit  for  merely  taking  that  which  was  his  own. 
The  taking  possession  with  such  a  number  of  persons  as  is  calculated  to 
deter  the  rightftil  owner  from  sending  them  away  and  resuming  possession, 
constitutes  a  forcible  entry  (m).  A  judge  of  assise  may  refuse  to  award 
restitution  after  a  true  biU  found  by  the  grand  jury  fbr  a  forcible  entry  and 
detainer,  and  the  Court  has  not  jurisdiction  to  interfere  («)• 

FOREIGN  LAW. 
Teb  existence  of  a  foreign  law  or  custom  is  to  be  prored  as  a  matter  of  Proof  of. 
^t,  by  evidence  to  show  what  the  law  or  custom  is ;  and  the  Court  will  not 
presume  that  the  law,  even  of  Scotland,  agrees  with  that  of  England  upon 
any  particular  point  (o) ;  and  it  is  clear,  that  the  written  law  of  a  foreign 
ronntry  must  be  proved  by  documents  properly  authenticated,  and  not  by     ' 
porol{p).    And  in  one  instance  it  has  been  held  (q)  that  the  unwritten 
lav  of  a  foreign  country  must  also  be  so  proved  (r).    Before  an  instrument 


(t)  Doe  d.  Odtorm  v.  Speneer,  11  Bast, 
405.  r^        »  f 

(k)  Ihitt  per  Id.  Ellenbonmgh. 

(0  See  Lord  Kenyon's  observations  in 
Taylor  ▼.  Cole,  8  T.  R.  295. 

(m)  MUner  v.  Maclean^  3  C.  &  P.  17. 

(n)  n,  ▼.  Harlandy  1  P.  &  D.  93. 

(o)  And  therefore,  where  the  plaintiff's 
cause  of  action  in  assumpsit  arose  in  Scot- 
land, Ld.  Eldon  held  that  the  defendant 
was  bonnd  to  prove  that  the  defence  of 
infancy  was  availahle  by  the  law  of  Scot- 
land. Maler,  RoherU,  3  Esp.  C.  163. 
And  in  general,  if  an  action  be  brought  on 
a  contract,  made  In  a  conntry  where  the 
liability  of  the  deflnidant  differs  firom  his 
liability  in  this  country,  it  lies  on  the  de- 
fendant to  show  it.  Brown  v.  Qraeey, 
1  D.  &  R.  41.  If  a  defendant  Josttfy  an 
arrest  in  a  foreign  conntry,  qu.  whether 
it  be  not  incmnb^  on  him  to  prove  that 
it  was  jnstifiable  according  to  the  law  of 
that  country.  Mure  ▼.  Kay,  4  Tannt  48. 
See  Mostyn  v.  Fabrigas,  Cowp.  174. 

(p)  Clegg  v.  Levy,  3  Camp.  166.  As 
to  impeach  the  Talidity  of  an  agreement. 
tbid,  and  Millar  t.  Heinrick,  4  Campw 
lo6.  In  order  to  prove  the  written  law 
of  a  foreign  conntry,  it  seems  that  an  eza- 
niined  copy  of  the  original  law  ought  to  be 
produced.  In  Pieton's  Case,  24  Howell's 
St.  Tr.  494,  Lord  BUenborongh  said^ ''  In 


order  to  prove  the  written  law  of  any 
nation,  a  copy  of  that  law  shoold  be  pro* 
dnced.  If  I  were  sitting  at  Guildhall,  and 
proof  of  for^ga  regulations  were  neces- 
sary, 1  shonld  require  an  anthentieated 
eopy  of  those  regulations."  On  a  qnestion 
as  to  the  law  of  Jewish  marriages.  Lord 
Btowell  directed  qneetkms  to  be  addressed 
to  the  tribunal  of  the  Bethdfai,  and  thd 
answers  were  received  imd  acted  npon,  in 
analogy  to  the  practice  of  the  Court  of 
Chancery,  where  the  law  of  a  foreign 
country  is  recdred,  not  on  oath,  but  on  a 
reliance  on  the  honour  and  integrity  of  the 
professors  of  that  law;  and  farther  infbr- 
mation  was  received  on  the  depositions  of 
persons  convennnt  in  that  law.  Undo 
V.  Selisario,  1  Haggard,  816. 

(g)  In  the  case  of  Sohilinclk  v.  InffUi, 
8  East,  380,  evidence  was  admitted  of  one 
of  the  mercantile  navigation  laws  ofRss* 
sia,  and  also  of  a  documentary  opinioD  of 
the  Judges  of  the  Custom-house  court  of 
St.  Pctersburgh,  on  the  effect  and  open^ 
tion  of  that  law,  signed  by  the  presid* 
ing  Judges  of  that  Court;  and  a  ques* 
tion  on  a  special  ease  was  reserved  fbr  the 
opinion  of  the  Court  of  E.  B.  upon  the 
admissibility  of  the  latter  document;  but 
the  Court  gave  no  opinion. 

(r)  BoehiHnek  v.  SehnM^^  8  Esp*  C. 
58,  per  Ld.  Kenyon,  C.  J. 
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made  in  a  foreign  country^  which  deriyes  a  legal  effect  and  operation  from 
the  law  of  that  country,  can  be  admitted  in  evidence,  the  existence  of  the 
law  itself  must  be  proved  by  witnesses  («).  An  instrument  purporting  to 
be  a  divorce  under  the  seal  of  the  Synagog^ue  at  Leghorn  is  not  admissible 
to  prove  such  divorce,  unless  the  law  of  the  country  be  previously  esta- 
blished (t). 

Although  by  the  municipal  laws  of  a  foreign  country,  certain  formal 
proceedings  are  required  to  enable  parties  to  sue  as  partnersy  this  will  not 
prevent  their  suing  as  such  in  this  country  (u). 


Proof  of 
forgery. 


A  making 
wiUiin  the 
county. 


FORGERY  (x). 

It  is  necessary  to  prove: — Ist.  A  making  within  the  county; — ^ndij. 
That  it  was  a  false  making  in  law  and  in  fact ; — Sdly,  Of  the  particular 
instrument  set  forth  ;^-4thly.  With  intent  to  defraud.  Ice. 

It  is  essential  in  the  first  place  to  eatmeet  the  prisoner  with  the  instm- 
ment  alleged  to  be  forged,  as  by  evidence  of  his  having  uttered  or  published 
it,  or  of  its  being  found  in  his  possession. 

It  is  seldom  that  direct  evidence  can  be  given  of  the  fact  of  forgery.  In 
the  case  of  negotiable  securities  the  evidence  is  usually  applied  to  the  utter- 
ing rather  than  to  the  forging,  although  both  are  usually  charged.  Where  the 
instrument  is  not  of  a  negotiable  nature,  as  in  the  case  of  a  bond  or  will, 
after  proof  that  the  instrument  has  been  forged  by  some  one,  a  strong  pre- 
sumption necessarily  arises  against  the  party  in  whose  fovour  die  forgery  is 


(#)  Ottner  v.  Ladjf  Zoneiborougk^ 
^CAke'fl  C.  17,  cor,  Ld.  Kenyon. 

(t)  Ibid.;  and  see  Mure  v.  Kay,  4 
Taunt.  43;  Btarr&wt  v.  JeminOf  2  Str. 
788;  FremouU  ?.  Dedire,  1  P.  Wms. 
429;  Fettubert  ▼.  Tunt,  1  Brown's  P.  C. 
38.  As  to  proof  of  an  Irish  stat.  vide 
Vol.  I.  and  Index,  tit  Statutb. 

(tt)  Shaw  V,  Harvey,  1  M.  &  M.  528. 
A  plea  of  discharge  in  Scotland  npon 
a  eeseio  bonorum  does  not  preelade  an 
Bnglish  creditor  from  afterwards  suing 
his  debtor  in  England  npon  the  contract 
(made  in  England),  although  he  had  op* 
posed  such  discharge  in  S^tland,  as  he 
might  have  appeared  to  object  to  the  Juris- 
diction. If  the  plea  hvl  alleged  tliat  the 
plaintiff  had  or  ought  to  hare  availed 
himself  of  the  benefit  of  the  Scotch  law, 
by  receiving  a  distributive  share  of  the 
defendant's  estate,  it  might  have  made  a 
difference.  PhUUpe  v.  Allan,  8  B.  &  C. 
477.  See  Smith  v.  Buchanan,  1  East,  & 
Where  a  female  domestic  slave  by  birth 
accompanied  her  mistress  to  England  and 
returned  back  voluntarily  with  her  to  A., 
the  plaee  of  birth  and  servitude^  held,  that 
alUiough  not  subject  to  control  or  coer* 
don  whilst  in  England,  yet  that  on  her 
return  to  such  place  of  birth  and  servitude 
without  manumission,  the  dominion  and 
property  of  her  master  revived.  Slave 
Oraee,  2  Hagg.  04 ;  and  see  Sammereett'e 
Cote,  22  How.  St.  Tr.  1.  A  foreign  con- 
tmct  must  be  construed  according  to  the 
Jaw  of  country  when  made,  but  the  re- 
medy must  be  according  to  law  of  Eng- 


land. De  la  Lega  v.  FMntfio,  1  B.  ft  Ad. 
284.  As  to  the  effect  of  a  foreign  bank- 
ruptcy in  passing  bankrupt's  property  in 
this  country,  see  SUX  v.  Werawuk,  1 
H.  B.  856.  A  plea  of  judgment  recovered 
for  the  same  cause  of  action  in  tlie  Vice- 
Admiralty  Court  of  Sierra  Leone,  not  benig 
a  court  of  record,  and  the  judgment  being 
only  evidence  of  the  cause  of  action,  and 
not  sliown  to  be  binding  and  condasiTe 
on  the  defendant,  is  not  a  bar  to  a  coast 
on  the  original  ground  of  action,  SvMi\ 
V.  NUhoUe,  5  Bing.  N.  C.  208;  and  7 
Bowl.  P.  C.  283. 

{x)  The  characteristic  of  the  crime  of 
forgery  is  the  &]se  making  of  some  writ- 
ten or  other  instrument  lor  the  purpose  of 
gaining  credit  by  deception,  5th  Bep.  of 
Crim.  L.  Commiss.  85.  With  respect  to 
the  &]se  making,  the  offence  extends  to 
every  instance  whero  the  instnunent  iSf 
under  the  ciroumstances,  so  conttrocted 
that  it  may  induce  a  party  to  give  credit 
to  it  as  genuine  and  authentic  in  a  point 
where  it  is  false  and  deceptive ;  and  hi  this 
respect  a  forged  instrument  differs  from 
one  which  is  merely  false,  in  stating  6ct* 
which  are  false,  Jb, 

The  offence  may  be  defined  to  consist 
in  the  false  and  fraudulent  making  of  an 
instrument  with  intent  to  prgudlce  any 
publie  or  private  right,  ib.  And  see  4 
Comnu  247.  B.  v.  Coogan,  Leach's 
C.  C.  L.  448.  B.  V.  Taylor,  2  East,  P.  C. 
c.  10,  8.  47.  Parhet  ^  Brawn's  Cate^ 
2Leach'sC.C.  L.275.  Jonee  f^  Palmer't 
£:hM,  1  Leach's  G.  C.  L.  306.    dJas-lOL 
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made,  or  who  has  the  possession  of  it,  and  seeks  to  deriye  benefit  from  it. 
Evidence  that  the  instrument  so  proved  to  have  been  forged  is  in  the  hand- 
writing of  the  prisoner,  most,  if  unexplained,  necessarily  be  strong  evidence 
of  guilt  (y). 

The  prosecutor  cannot  give  secondary  evidence  of  the  forged  deed,  unless 
he  has  given  the  prisoner  notice  to  produce  it,  and  notice  at  the  assizes  is 
insufficient ;  but  if  the  prisoner  has  declared  it  to  be  destroyed,  no  notice  is 
necessary  (z). 

Comparison  of  hands  is  not  evidence  to  prove  the  forgery ;  but,  as  will  be 
seen,  persons  of  skill  may  be  admitted  to  give  their  opinion,  whether  the 
particala|r  hand-writing  on  the  forged  instrument  is  natural  and  genuine,  or 
feigned  and  imitated ;  because,  as  it  is  said,  a  judgment  may  be  formed  upon 
such  points  by  habit  and  experience  (a).  So  where  the  question  is,  whether 
a  seal  has  been  forged,  engravers  of  seals  may  testify  as  to  the  difference 
between  a  genuine  impression  and  the  one  alleged  to  be  hlae  (b). 

Proof  must  also  be  given  that  the  offence  was  committed  within  the  '^j??^^.^^ 
county.  The  bare  fact  of  finding  the  forged  instrument  in  the  county  county*, 
where  the  party  who  forged  it  was  at  the  time,  is  not  primd  facie  evidence 
that  he  forged  it  in  that  county.  Brown  being  an  accomplice  of  Parkes, 
who  had  forged  a  note,  uttered  it  in  Middlesex,  in  the  absence  of  Parkes, 
who  was  apprehended  in  the  same  county,  with  forty  similar  notes  in  his 
possession,  dated  Ringhton,  Salop,  and  a  majority  of  the  Judges  held,  that 
there  was  no  evidence  of  the  commission  of  the  forgery  in  Middlesex  (c). 
In  Cfroeker^u  case,  the  prisoner  being  indicted  in  the  county  of  Wilts,  it 
appeared  that  whilst  he  was  in  London  his  lodg^ng^  in  Wiltshire  were 
searched  in  the  presence  of  his  wife,  and  in  a  pocket-book  (in  which  his 
name  had  been  written  by  himself)  the  note  in  question  was  found,  bear- 
ing date  more  than  two  months  before,  at  which  time  he  was  in  another 
eounty ;  the  prisoner  was  convicted,  but  afterwards  receired  a  pardon,  on 
the  ground  (as  has  been  stated)  that  a  majority  of  the  Judges  were  of 
opinion  that  there  was  not  sufficient  evidence  of  the  commission  of  the 
offence  within  the  county  (d), 

2dly .  Such  a  false  making  as  in  point  of  law  amounts  to  a  forgery,  consists  False  mak- 
in  the  false  and  fraudulent  making  of  an  instrument  with  intent  to  prejudice  ^6>  ^  ^^^« 
any  public  or  private  right.  It  is  falsely  made  if  it  be  falsely  made  in  any 
material  part  (e).  Any  fraudulent  alteration  of  a  written  instrument  in  any 
material  part(jf),  whether  it  be  by  addition,  diminution,  erasure,  transr 
position,  or  any  combination  of  these  acts,  or  by  any  other  device  or 
means  whatsoever  (g),  seem  to  be  sufficient  in  law  to  constitute  a  false 
making  of  the  instrument  so  altered  (A).    The  false  making  may  consist  in 


i; 


(y)  See  R,  ▼.  Parkes  jr  Brown,  East* s 

[z)  R.  ▼.  Hawarthf  4  C.  &  P.  265. 

[a)  See  tit.  Havd-writino.  Cary  v. 
Pitt,  Peake's  £▼.  Appen.  Ixxxv. ;  R.  v. 
Cbtor,4EBp.  C.  117. 

(6)  By  Lord  Mansfield,  C.  J.  in  Faulket 
V.  Chad,  cited  Rnsael,  1509;  and  Pliill.  on 
Ey,«27. 

(c)  R.  V.  Paries  jr  Brown,  2  East,  P.  C. 
902. 

(d)  Rnssel,  1500. 


(«)  2  East,  P.  C.  855 ;  3  Ins.  171. 

(f)  See  5th  Rep.  of  the  Crim.  L.  Com. 
70;  and  Teagne's  C.  2  East,  P.  C.  070;  R. 
y.EUworth,  t6, 086 ;  il.  v.  TrMe,  2  Tannt 
828;  2  Easfs  P.  C.  583;  R,  v.  Beckett, 
Ross,  k,  Ry.  G.  C  261.  Per  Lord  Ellen- 
boroagh,  5  Esp.  C.  100;  R.  y.  Marsh,  3 
Mod.  56. 

{jg)  R,  ▼.  Bigg,  3  P.  Wms.  410. 

{h)  Snpra  note  (x),  and  Criminal  Plead- 

ingll,  tit.  FOKOBRY. 


*  By  the  st.  1  W.  4,  c.  60,  the  venue  may  be  laid  in  county  where  tlie  prisoner  is 
apprehended,  or  where  lie  is  hi  custody. 
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False  mak-  the  alteration  of  a  genuine  inatramenty  by  expnnging  an  iQdoneiiieDt(t); 

ing  in  law.  inserting  a  legaey  in  a  will^  afterwards  executed  by  another,  who  is  igno- 
rant of  the  alteration  (k) ;  applying  a  genuine  signature  and  seal  to  a  fiftlae 
writing,  such  as  a  release  (/) ;  inserting  the  name  of  a  person  in  an  indict- 
ment against  whom  the  bill  was  not  found  (m):  or  fabricating  a  document, 
which  is  not  a  copy  of  a  genuine  instrument,  ia  order  to  offer  it  in  evidence 
as  a  true  copy(R);  the  ^tering  a  deed  in  a  material  part(o):  altering  the 
name  of  a  banker  at  whose  house  a  provincial  bank-note  is  made  pay- 
able (p) ;  or  altering  the  date  of  a  bill  of  exchange,  in  order  to  aoeelerate 
the  time  of  payment  (q) ;  for  in  each  ease  a  new  and  false  instmment  is 
created,  and  as  much  mischief,  indeed  £requently  more,  is  likely  to  arise 
than  would  have  arisen  if  the  whole  instrument  had  been  fiJbricated ;  in 
such  cases  it  is  a  general  rule,  that  the  alteration  of  part  is  a  forgery  of  the 
whole  (r).  So  the  offence  may  consist  in  the  making  a  false  instrument  in 
a  man's  own  name,  as  if,  after  executing  a  genuine  deed  of  feoffment,  he 
make  a  subsequent  one,  for  purposes  of  fraud,  of  a  date  prior  to  the  former  (^) ; 
or  if  a  person  indorse  a  name  as  the  indorsement  of  another  person  of  the 
same  name  (t)  with  that  of  the  payee  of  the  note* 

If  any  person,  being  deceived  as  to  the  contents  of  any  written  instra- 
ment,be,  by  means  of  such  deception,  fraudulently  induced  to  sign  or  other- 
wise execute  such  instrument,  it  is  in  law  a  false  making  by  the  party  so 
fraudulently  inducing  him  to  sign  or  execute  such  instrument  (»).  If 
several  persons  make  distinct  parts  of  or  otherwise  jointly  contribute  to 
the  making  of  a  ialse  instrument,  it  is  a  false  making  by  each  ( x). 

But  a  false  making  u  essential.  The  mere  false  lepreaentation  by  the  pri- 
soner that  he  is  the  person  whose  name  is  on  the  note,  ia  no  forgery,  for 
there  is  no  false  making  (y) ;  but  it  has  been  held,  it  seems,  that  the  making 
a  note  by  the  prisoner  in  his  aum  namef  and  dating  it  as  of  a  place  with  which 
he  has  no  connection,  with  intent  afterwards  to  pasa  it  off  as  the  note  of 
another,  b  a  forgery  (^). 


(t)  B.  V.  Bigg,  3  P.  Wms.  419. 

Ik)  1  Haw.  c. 70,  s.  8.6;  Moor,  760; 
Noy,  101. 

(/)  3  Iw.  171 ;  1  Haw.  c.  70,  s.  8. 

(m)  B.  V.  Manh,  3  Mod.  66;  1  Haw. 
c  70,  B.  8. 

(n)  Up/bid  V.  Leitf  6  Esp.  C.  100,  by 
Lord  Ellenboroiigh. 

(o)  Moor,  610;  2  Bast's  P.  G.  986. 

(p)  B,  T.  Tr^le,  2  Ttamt  328.  8  Leach, 
1040. 

(q)  Bast's  P.  C.  863.  Matter  v.  MO- 
ler,  4  T.  B.  380. 

(r)  East's  P.  a  865;  Crim.  PI.  478; 
1  Haw.  e.  70, 8.  a.  4, 5;  3  Intt.  169,  170. 
B.  ▼.  Dawum,  East's  P.  C.  856. 078. 

(#)  1  Haw.  c  70,  s.  3;  3  lost.  160; 
Foet.  117;  1  Hale,  683;  Polt.  47,  b.; 
97  HeiLlIL;  Moor,  656. 

(0  Mead  v.  Young,  4  T.  B.  88;  JR.  v. 
Brawn,  Easf  s  P.  G.  963. 

(u)  1  Haw.  P.  C.  e.  70,  s.  8;  8  Bast's 
P.  C.  866;  Moor,  760 ;  Noy,  101. 

{x)  B.  V.  Kirkwood  and  others,  1  Moo* 
dy's  G.  G.  304;  B.  v.  Dade,  ib.  307. 

(y)  Hevey't  Case,  East's  P.  G.  866; 
Leach,  868.    The  indictment  In  such  case 


should  be  for  ohtofafng  mon^  under  ftlse 
pretences,  if  money  has  been  obtained. 

(z)  See  the  ease  of  Parhee  §>  Brown, 
East's  P.  G.  963.    According  to  the  find- 
ing of  the  Jofy,  the  case  stood  thus :  — 
Parkes  signed  a  promissory  note  in  the 
name  of  Thonuu  J3rot0n,with  the  consent 
of  the  other  prisoner,  whose  name  vas 
Thomas  Brown,  dated  Binghton,  Sslopr 
and  Brown  afterwaids  uttered  it,  with  t 
&lse  representation  that  the  note  was  hi* 
brother's;  there  was  no  evidence  that  the 
prisoner  Brown  had  any  residence  in  or 
connection  with   Ringhton.     The  Judgei 
were  of  opinion  that  the  prisoners  were 
properly  convicted,  on  the  ground  tiiat  it 
had  not  been  signed  by  the  Thomas  Brown, 
whose  name  it  purported  to  be;  for  the 
note  imported  that  he  resided  at  Binghton, 
and  was  a  correspondent  of  Down  &  Co. 
(the  bankers  where  the  money  was  payable 
according  to  the  terms  of  tlie  note).    In 
this  case,  the  date  '*  Binghton,  Salop,"  oo 
the  note,  and  the  place  of  payment,  were 
paiticttlarly  specified  by  Orose,  J.,  ^^ 
delivered  the  opinion  of  the  Judges,  as  con- 
stituting a  ftlse  making.    Hie  ttJiae  reprs- 
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I^  aeema  to  be  perfectly  aetUed,  that  the  mokiiig  a  false  initnunent  in  the  ^^^  ^"^^ 
name  of  another,  whether  the  prisoner  does  or  does  not  assume  to  be  that  ^  ^  ' 
other,  being  a  real  person,  is  a  forgery  (a).  And  also,  that  the  making  an 
instrument  in  the  name  of  a  non-existing  person  is  forgery  (^),  although 
the  name  be  assumed  by  the  party  at  the  time  for  the  purpose  of  fraud,  and 
to  avoid  deteetion,  and  the  credit  be  given  to  the  person  and  not  to  the 
iiistfument(c)|  and  although  no  additional  credit  be  obtained  by  the  false 
name  (d). 

In  AicMs  Case,  where  the  prisoner  drew  a  bill  in  the  name  of  John 
Mason,  No.  4,  Argyle-street,  Ozford*road,  and  it  appeared  that  the  prisoner 
had  assumed  the  name  (the  residence  being  correct)  a  month  before,  consi- 
derable doubt  seems  to  have  been  entertained  by  the  Judges  on  the  quea- 
lion,  whether  this  amounted  to  forgery,  although  the  Jury  found  that  the 
name  had  been  assumed  for  the  purpose  of  that  very  fraud  (e).  This  finding 
seems,  however,  to  decide  the  point;  if  the  lodging  had  been  taken,  and 
the  name  assumed,  but  one  hour  before  the  making  of  the  instrument,  there 
vrould  have  been  no  room  for  doubt,  and  the  lapse  of  a  month  can  make  no 
difference,  for  it  is  still  one  act  of  contrivance  for  the  purpose  of  fraud. 
The  continued  residence  and  use  of  the  name  might  indeed  be  evidence  to  a 
jury  that  the  prisoner  was,  for  legal  purposes,  the  person  he  assumed  to  be 
in  making  the  instrument,  but  its  effect  is  defeated  by  their  finding  that  this 
yras  for  the  purpose  of  committing  the  fraud ;  in  other  words,  it  is  a  finding 
that  he  was  not  the  person  in  whose  name  the  note  was  drawn. 

Where  the  prisoner  has  signed  a  bill  of  exchange,  or  other  instnunent,  in 


sentation  by  Brown,  that  it  was  the  note  of 
his  brother,  was  also  mentiooed  as  a  cir- 
eunutance  of  importance ;  but  as  this  was 
BO  part  of  the  instnimeDt  itself,  being  a 
mere  false  statement  made  subeeqoeDt  to 
the  fabrication  of  the  note,  it  could  be  no 
ingredient  in  the  ialse  making,  although  it 
was  evidence  of  the  fraudulent  intention  on 
uttering  the  note,  and  also  of  the  intention 
of  the  parties  when  the  note  was  made.  In 
the  abstract,  it  amounts  to  this,  that  a  man 
who  signs  Ms  own  name  to  a  note,  dated  at 
a  place  where  he  does  not  reside,  and  pay* 
able  at  a  banker's  where  he  has  no  money, 
is  a  foigery.  It  is  remarkable,  that  in  the 
above  case  the  Jury  did  not  expressly  find 
an  intention  on  the  part  of  the  prisoners, 
at  the  time  of  the  making,  to  utter  it  as 
the  note  of  a  third  person.  If  the  note 
contained  a  mere  promise  to  pay,  (witlu* 
ovt  place  of  date  or  payment,)  signed  by 
the  prisoner,  and  was  afterwards  uttered  by 
him  in  the  name  of  another,  the  case  would 
be  more  doubtiul.  See  also  M,  v.  Webb, 
SB.  &B.22d. 

(a)  Dunn's  Case,  East's  P.  C.  066 ; 
wlifire  the  prisoner  assumed  the  character 
of  Mary  Wallace,  a  real  person,  and  signed 
a  note  in  the  name  of  the  latter,  in  the 
presence  of  the  prosecutor.  HcidfieUHs 
Casey  Russel,  14S&  £t.  GolL  St.  vol  6, 
p.  580;  where  the  prisoner  pretended  to 
be  the  Hon.  Augustas  Hope,  and  drew  the 
bill  in  question  in  his  name.  And  see  R. 
V.  XtfttTM,  Fost.  116 ;  B.  v.  TF«**,  2  East, 
P.  C.  056 ;  n,  V.  BallATdy  1  Leach,  83  \ 


H.  V.  Loehettj  ib.  04;  J^  v.  Ahrdham, 
2  East's  P.  C.  040. 

(6)  Liewu^s  Case,  Fost.  166;-  where  the 
piisoner  forged  a  poww  of  attorney  in  the 
name  of  Elizabeth  Tingle  (a  non-existing 
person),  administratrix  of  her  father,  R. 
Tingle,  a  seaman.  BoUancTs  Ccue,  East's 
P.  C.  058 ;  Leach,  83 ;  where  the  prisoner 
indorsed  the  name  of  Banks  (a  non-existing 
person)  on  a  genuine  bill,  Loehetfs  CasSy 
East* s  P.  C.  040;  where  the  prisoner  made 
an  order  on  a  banker  in  tlie  name  of  a  fic- 
titious person,  purporting  to  be  made  by 
one  who  kept  cash  there. 

(tf)  Shepifard^t  Cass,  Easf  s  P.  C.  067 ; 
1  Leach,  S26;  where  the  prisoner  obtained 
goods  at  a  silversmith's  in  the  name  of 
Turner,  and  gave  a  draft  in  that  name; 
and  where  the  prosecutor  swore  that  he 
gave  credit  to  the  prisoner,  and  not  to  the 
draft. 

(d)  Taffs  Case,  Bast's  V.C,  959.  The 
bill,  with  a  general  indorsement  upon  It, 
had  been  stolen,  and  on  offering  it  to  be 
discounted  at  a  banker's,  being  required  to 
indorse  it,  the  prisoner,  Edward  Tait,  wrote 
upon  it  the  name  of  John  Williams.  Tay^ 
lor*8  Cass,  East's  P.  C.  060;  whero  the 
prisoner  having  unduly  obtained  a  bill  of 
exchange,  obtained  payment  from  the 
drawee,  and  indorsed  a  receipt  on  the  bill 
in  the  name  of  William  Wilson  (a  fictitious 
person),  held  to  be  foigery;  Buller,  J. 
dubitants^ 

(e)  Bast's  P.  C.  060,  070;  6  Ev.  St 
580;  Rossel*  1436. 
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False  mak- 
ing ill  fact. 


False  inak-  a  name  which  he  has  assumed,  and  which  he  alleges  to  be  his  own  name,  it 
ing  in  law.  -^  ^  question  of  fact  for  the  consideration  of  the  Jury  whether  (although  the 
name  be  not  strictly  his  own)  he  has  habitually  used  it,  and  become  known 
by  it,  or  whether  he  has  assumed  it  for  the  purpose  of  committing  the  par- 
ticular fraud.  If  he  has  acquired  the  name  which  he  has  used,  by  habit  and 
reputation,  so  that  he  is  knowi\  and  recognized  by  it,  he  is  not  guilty  of  a 
false  making  in  the  use  of  it ;  but  if  he  has  adopted  and  assumed  it  for  the 
very  purpose  of  committing  the  fraud,  it  is  but  part  of  the  contrivance  itself, 
and  therefore  can  afford  no  defence  to  the  charge  of  forgery ;  it  can  make 
no  difference  in  such  case,  whether  the  name  was  assumed  immediately 
before  and  preparatory  to  the  perpetration  of  the  crime,  or  some  leng^  of 
time  before  (/"). 

It  is  essential  to  prove  the  falsity  of  the  instrument,  either  by  showing 
that  the  writing  is  not  that  of  the  person  by  whom  it  purports  to  have  been 
made,  or  by  showing  that  no  such  person  exists ;  in  the  former  instance,  it 
is  necessary,  in  the  first  place,  to  identify  the  person  whose  hand-writing  is 
afterwards  to  be  negatived,  with  the  person  whose  instrument  the  prisoner 
meant  to  imitate. 

In  SpoTisonby*B  Case  (g),  the  prosecution  for  forging  an  indorsement  by 
William  Pearce,  the  payee  of  a  genuine  bill,  failed,  because  Davis  the  drawer 
was  not  called  to  prove  that  the  William  Pearce,  whose  signature  was  nega- 
tived, was  the  real  payee  of  the  biU. 

If  the  description  on  the  face  of  the  bill  apply  to  several  persons,  the  sig- 
natures of  all  must  be  negatived. 

It  may  be  proved  by  circumstances,  that  the  prisoner  meant  to  simulate 
the  writing  of  a  particular  person. 

Where  the  prisoner,  being  himself  the  payee  of  the  note  uttered,  stated 
that  W.  H,  of  B.  was  the  maker,  it  was  held  that  it  was  sufficient  for  the 
prosecutor  to  show  that  it  was  not  the  note  of  that  person,  and  that  it  lay 
on  the  prisoner  to  prove  it  to  be  the  genuine  note  of  another  W.  H^  if  it 
were  so  (A). 


(/}  Where  the  prisoner,  Samuel  Whiley, 
drew  a  bill  in  the  name  of  Sunael  Milward, 
to  pay  for  goods  ordered  by  him  of  the  pro- 
secutor at  Bath,  seren  or  eight  days  before, 
in  the  same  name,  and  it  appeared  that 
on  the  day  before  he  ordered  the  goods  he 
pat  a  brass  phite  with  the  name  of  Milward 
on  his  door  at  Bath  (where  he  had  lived  for 
aboat  a  month  previous  to  the  transaction), 
the  prosecutor  stated  that  he  took  the  draft 
on  the  credit  of  the  prisoner,  whom  he  did 
not  know.  The  learned  Judge  left  it  to  the 
jury  to  say,  whether  the  prisoner  had  not 
assumed  the  name  of  Milward  in  the  pur- 
chase of  the  goods  and  delivery  of  the  draft, 
in  order  to  defraud  the  prosecutor,  and 
they  found  in  the  affirmative;  and  the 
Judges  afterwards  held,  that  fraud  having 
been  found  by  the  jury,  the  conviction  was 
right.  (  Whiley's  Ceue,  Cor.  Thompson,  B. 
Somersietshire  Spr.  Ass.  1805 ;  and  after- 
wards by  the  Judges,  Russel,  14^).  So 
where  the  prisoner  Francis  made  an  order 
on  a  banker  for  the  payment  of  money  in 
the  name  of  Cooke,  it  was  proved  that  the 
prisoner's  real  name  was  Francis,  although 
he  had  occasionally  assumed  other  names ; 


it  was  left  to  the  jury  whether,  in  the  parti- 
cular instance,  the  prisoner  had  assumed 
the  name  for  the  purpose  of  fraud,  and  the 
Jury  finding  the  fiict,  the  Judges  hdd  that 
the  conviction  was  right.  (B.  v.  Franeitf 
Russel,  1440) ;  four  of  the  Judges  were 
absent. 

(g)  Leach,  374,  cor,  Adair,  Serf.  Some 
evidence  of  identity  was  certainly  requisite, 
but  it  seems  to  be  very  doubtful  whether 
it  would,  as  laid  down  in  the  above  ease, 
be  essential  to  call  the  drawer  as  the  best 
witness  of  the  fact.  It  was  there  held  that 
the  fact,  that  the  William  Pearce  produced 
as  a  witness,  was  intimate  with  the  drawer, 
and  had  received  a  letter  from  hhn,  sig- 
nifying that  such  a  bill  had  been  remitt^ 
to  him,  and  directing  the  application,  was 
not  sufficient  evidence  of  identity. 

(h)  Hampton's  Case,  1  Ry.  &  M.  C.  C. 
856.  The  giving  a  forged  note  to  an  agent 
or  accomplice,  that  he  may  pass  it,  is  a 
disposing  thereof  to  him  within  the  stat 
OUei^s  Cote,  I  Ry.  &  M.  C.  C.  106.  Upon 
a  charge  of  uttering  forged  notes,  in  order 
to  show  the  guilty  knowledge,  evidence  of 
uttering  (subsequently  to  Uie  aet  under 
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Where  the  bill  purported  to  haye  been  drawn  by  Andrew  Holme,  payable  False  mak- 
to  John  Sowerby,  and  tho  prisoner,  on  negotiating  the  bill,  stated  that  John  >"?  hi  fact. 
Sowerby,  the  indorsee,  was  the  son  of  John  Sowerby,  of  Liverpool,  a  cheese- 
monger, the  father  was  examined  as  a  witness,  and  proved  that  there  was  no 
Other  person  bat  his  son  in  Liverpool  to  whom  the  description  given  by  the 
prisoner  applied,  and  also  proved  that  the  indorsement  had  not  been  written 
by  his  son.  It  was  objected,  that  Andrew  Holme,  the  drawer,  ought  to  have 
been  called  in  order  to  prove  who  the  payee  really  was,  but  it  was  held.to  be 
a  sufficient  answer,  that  the  prisoner  had  acknowledged  that  the  signature 
of  Andrew  Hohne  (hie  uncle)  was  a  forgery  (i)- 

On  an  indietment  for  personating  the  proprietor  of  stock,  and  forging  his 
mgnatnre,  the  latter  was  admitted  to  prove  facts  tending  to  show  that  he  was 
the  party  personated  (k), 

8.  Proof  must  be  given  of  those  averments  which  are  necessarily  intro-  Pmofof 
daeed  upon  the  record,  to  show  that  the  forged  instrument  was  of  the  deacriptiTs 
description  of  those  the  forgery  of  which  is  prohibited  by  the  statute ;  as  A^^roi'i'ti. 
that  it  was  a  bond,  will,  or  receipt.    Thus  where  the  indictment  is  for 
fovging  a  receipt  for  money  on  tt  navy-bill,  evidence  is  requisite  to  show,  as 
averred,  that  the  signature  of  the  party  upon  the  bill  operates  as  a 
receipt  (/). 

In  WalTt  Ca8e(fn)y  on  an  indictment  for  forging  a  will  of  lands,  where  the 
win  set  forth  purported  to  have  been  attested  by  two  witnesses  only,  the 
Judges  held  that  the  prisoner  had  been  improperly  convicted  for  want  of 


laqnlry)  of  bills  prselsely  similar  as  to  the 
names  of  drawers  and  acceptors,  which 
were  also  forgeries,  is  admissible.  R,  v. 
Smith,  4  C,  8c  V.  411. 

{i)  Donmea^i  Case,  Sast's  P.  C.  977. 
On  an  indictment  for  uttering  a  forged 
acceptance,  purporting  to  be  the  acceptaace 
of  W.  &  Co.  No.  3,  Bircliin-lane,  it  is  not 
MiiBeient  to  prove  that  it  is  not  the  accept- 
aoee  of  W.  &  Co.  No.  itO,  Birchia-lane. 
JR.  T.  Watts,  3  B.  &  B.  107. 

(ik)  Parr's  Case,  East's  P.  C.  997. 

(I)  R,  V.  Hunter,  Leach,  711.  It  is 
sofficient,  if  from  its  terms  the  instrament 
operate  as  a  receipt  as  averred,  although 
the  word  receipt  be  not  used.  BoardmarCs 
Case,  2  Lewin*s  C.  181.  Where  a  paper 
was  in  reality  a  certificate  of  worli  done, 
but  which,  ^  genuine,  it  was  proved  by 
parol  evidence  would  have  been  an  autho- 
rity for  payment  of  the  sum  mentioned  in 
it ;  it  was  lield  to  be  sufficient  to  sustain 
an  allegation  in  the  indictment  for  forging 
a'^arrant  for  payment  of  money,  and  that 
it  is  not  necessary  to  show  by  averments 
that  the  instrument  is  within  the  meaning 
of  the  stotute.  Reg.  v.  Rogers,  9  C.  &  P. 
41.  An  indictmentfor  uttering  a  forged  order 
for  goods,  the  letter  purporting  only  to  be  a 
request,  and  the  person  whose  name  was 
forged  having  no  authority  to  order,  was 
held  to  be  wrong,  as  he  might  have  been  in* 
dieted  for  uttering  a  forgcS  request.  Ret^. 
V.  Newton,  2  Moc^y,  69.  The  prisoner  was 
charged  -with  uttering  a  forged  bill;  it 
appeared  that  the  bill  was  not  addressed 
to  a  drawee  by  name,  but  at  a  house  of 
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business;  and  having  an  acceptance  forged 
on  it,  it  was  held  to  be  properly  described 
as  a  bill  of  exchange.  Reg.  v.  Hawkes, 
2  Moody,  GO.  Where  a  forged  letter  con- 
taining the  request  to  let  the  prisoner  have 
goods,  added  also  a  promise  to  answer  for 
the  amount ;  it  was  held  to  be  not  less  a 
forged  request  within  the  Act  Reg.  v. 
White,  9  C.  &  P.  282.  A  paper  simply 
stating  the  goods,  and  signed  in  the  name 
of  a  customer,  the  prosecutor  being  in  the 
habit  of  delivering  goods  on  such  papers, 
was  held  to  amount  to  a  request  for  the 
delivery  of  goods  within  the  statute.  Reg. 
v.  Pulbrook,  9  C.  &  P.  37. 

(m)  East's  P.  C.  953.  Tamenqu.;  for 
how  could  it  make  any  difference,  whether 
the  supposed  testator  had  or  had  not  lands 
upon  which  the  will,  if  genuine,  could 
operate?  Qu.  what  were  the  averments 
in  the  indictment.  Where  the  prisoner, 
having  obtained  an  order  for  payment, 
signed  in  the  names  of  the  chairman  and 
one  guardian,  added  the  name  of  another; 
held,  that  by  uttering  the  instrument,  he 
put  forth  as  true  whatever  was  steted  on 
it,  and  that  ito  appearing  from  the  minutes 
tlmt  another  person  was  chairman  on  the 
day  of  the  date  was  immaterial.  Reg.  v. 
Pike,  2  Moody,  70.  The  forgery  of  a 
power  of  attorney  for  any  pension  due  or 
supposed  to  be  so,  is  within  the  7  Geo.  4, 
c.  16, 8.  38,  although  it  may  be  that  no  such 
pension  existo  to  which  such  document  pro- 
fesses to  relate.  Reg.  v.  Pringle,  2  Moody, 
127. 
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Proof  of       evidence  at  the  trial  to  show  what  estate  the  supposed  testator  had  in  the 
descriptive    lands  so  devised,  since  in  the  absence  of  such  proof  it  was  to  be  preanmed 
that  the  estate  was  freehold. 

Where  the  indictment  alleged  that  a  bill  of  exchange  had  been  signed  by 
H.  Hutchinson,  and  it  appeared  that  the  signature  was  a  forgery,  it  was 
held  that  the  variance  was  fatal  (n). 

It  seems  to  be  a  general  rule,  that  if  the  forged  instrument  appear  on  the 
face  of  it  to  be  valid  as  the  instrument  which  it  is  alleged  to  be,  an  indict- 
ment lies  for  forging  it,  although  from  some  collateral  fact  the  instrument, 
if  genuine,  would  not  have  been  available;  but  that  it  is  otherwise  where  the 
defect  appears  on  the  face  of  the  instrument  itself  (<?).  Thus  an  indictment 
is  maintainable  for  forging  a  conveyance,  although  the  estate  may  be 
described  by  a  wrong  name  {p) ;  for  forging  a  will,  although  the  supposed 
testator  be  still  living  (q),  or  be  described  in  the  forged  will  by  a  wrong 
christian  name  (r) ;  or  for  forging  a  bill  of  exchange,  or  other  instrument, 
on  paper  not  stamped  («),  although  no  stamp  could  legally  be  impressed 
upon  the  instrument  after  it  was  made ;  consequently  such  an  instrument 
is  admissible  in  evidence  on  an  indictment  for  forgery,  although  un- 
stamped (/).  And  in  general,  no  evidence  of  collateral  fJActs  is  ayailable 
in  defence  for  the  purpose  of  showing  that  the  instrument  could  not>  if 
genuine,  have  been  legally  enforced. 
Purport  '^^^  purport  of  a  writing  is  that  which  appears  on  the  fiue  of  it,  and  if 

variance.  the  writing  when  produced  does  not  appear  to  be  that  which  accxNrding  to 
the  allegation  it  purports  to  be,  the  variance  will  be  fatal  (u) ;  as,  where  the 
indictment  stated  that  the  bill  purported  to  be  a  bank-note,  and  the  instnir 
roent  produced  in  evidence  was  in  the  form  of  a  promissory  note,  *^  I  pn^ 
mise  to  pay,  &c.  for  Self  and  Company  of  my  bank  in  England"  (jt). 

If  the  instrument  given  in  evidence  correspond  with  the  description  in 
the  indictment,  but  is  defectively  executed  in  any  respect,  it  is  a  questien 
for  the  jury  whether  it  is  a  counterfeit  of  the  kind  of  instrument  the  forgeiy 
of  which  is  charged  ;  and  if  the  resemblance  be  sufficient  to  impose  upon 
persons  of  ordinary  observation,  although  persons  of  experience  could  not 
have  been  deceived,  it  will  be  sufficient  to  support  the  allegation  of  forging 
the  particular  description  of  instrument,  or  a  paper  writing  purporting  to  be 
that  instrument ;  as  where,  on  an  indictment  for  forging  a  bank-note,  it 
appeared  that  the  word  pounds  was  omitted  in  the  body  of  the  bill  (y), 
and  there  was  no  water-mark  on  the  paper ;  so  where  the  notes  were  so  ill 
executed  that  the  difference  between  the  false  and  genuine  notes  was  very 


(«>  Carter'i  Case,  East's  P.  C.  985. 

(o)  Forging  an  tfcceptance  of  an  incom- 
plete instrument,  as  wliere  at  the  time  no 
drawer's  name  was  inserted,  is  not  a  forgery 
of  an  acceptance  of  a  bill  of  exchange 
within  1  Will.  4,  c.  66,  s.  64.  B.  v.  Bui- 
terwUk,  2  Mood.  &  R.  196. 

(p)  Japhet  Creoles  Case,  BtT,90J.  For 
other  instances,  see  Crim.  Pleadinsrs,  110, 
8d  edit. 

iq)  B.  V.  Murphy,  10  St.  Tr.  183.  R. 
V.  Sterling,  Lencli,  117.  Coogan*t  Casey 
2  Leacli,  603. 

(r)  Coogan's  Case,  East's  P.  C.  948. 

(«)  B.  V.  Hawkeswood,   Leach,  385; 


East's  P.  C.  966.  B.  v.  Morton^  Ibfai. 
R.  V.  Beculittf  Ibid.  956.  B.  v.  Davit, 
Ibid. 

(0  Ibid, 

(tt)  See  Easfs  P.  C.  883;  Dong.  308. 
B»  V.  Beading f  Leach,  672. 

(x)  B.  V.  Jones,  eor.  Lord  Msnsfield, 
Doug.  302 ;  2  East's  P.  C.  883. 

(y)  B.  V.  Elliott,  2  Easfs  P.  C.  951; 
2  N.  R.  93.  By  the  stat  2  &  3  Will.  4, 
c.  123,  8.  3,  it  is  sufficient  to  descril)e  the 
instrument  as  in  an  indictment  forstesling 
the  same.  See  11  Geo.  4,  Sl  I  Will.  4, 
c.  66,s.  ]0. 
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apparent  in  seyeral  particnlarff^  some  persons  having  in  fact  been  deceived    Purport 
by  them(jr).  variance. 

An  allegation  that  the  whole  of  an  instrument  was  forged,  is  proved 
by  evidence  of  an  alteration  of  a  genuine  instrument  for  the  purposes  of 
fraud  (a). 

4thly.  The  tntetUum  to  defraud  must  be  proved  as  averred  (b).  Such  an  Intent 
intention  is  usually  evidenced  principally  by  the  act  itself,  which,  from  its 
nature,  in  general  leaves  no  room  for  doubt  upon  the  point  The  inference 
is  frequently  confirmed  by  the  conduct  and  behaviour  of  a  guilty  party,  in 
the  artifices  and  fiilsehoods  which  he  employs  for  the  purpose  of  effecting 
his  object,  or  of  avoiding  detection.  The  subsequent  uttering  or  publi- 
cation of  the  forged  instrument  is  admissible  and  strong  evidence  to  prove 
the  original  design  in  forging  the  instrument ;  and  whether  the  making  or 
uttering  of  a  forged  instrument  be  done  with  intent  to  injure  a  particular 
person  as  aUeged,  is  matter  of  evidence  to  the  jury  (c). 

A  party  is  guilty  of  uttering  a  forged  bill  within  the  statute,  where  he 
utters  it  in  payment  of  a  debt  and  knowing  that  the  names  of  the  parties 
on  the  bill  are  fictitious,  although  he  intend  at  the  time  to  take  up  the  bill, 
the  party  to  whom  he  utters  it  not  knowing  that  the  names  on  the  bill  are 
of  merely  fictitious  persons  (d). 

Where  the  intent  as  laid  was  to  defraud  A.^  B.,  &c.  the  stewards  of  the 
feast  of  the  Sons  of  the  Clergy,  and  it  appeared  that  the  individuals  specified 
were  trustees  of  a  charitable  fund,  and  that  the  money  which  had  been 
obtained  by  means  of  the  forgery  was  trust  money,  it  was  held  to  be  suf- 
ficient, since  the  money  was  theirs  as  against  all  the  world  but  sub- 
seribers  (0). 

If  a  banker  having  authority  to  pay  money  to  A.^  B.  and  C,  and  to  them 
only,  pay  it  to  A,  and  to  two  strangers  who  personate  B,  and  C,  the  instru* 
ment  is  properly  alleged  to  have  been  made  with  intent  to  defraud  those 
bankers,  for  they  remain  liable  for  the  amount  (/). 

It  is  sufficient  to  show  that  concealment  was  the  object  of  the  forgery  (g) ; 
and  the  assimiption  of  a  name  which  the  party  writes  as  his  own,  is  evidence 
of  an  intention  to  evade  responsibility  under  a  feigned  name,  and  so  to 
defraud  (A). 

If  the  intent  to  defraud  a  corporation  be  alleged,  an  intent  must  be  proved 
to  defraud  them  in  their  corporate  capacity ;  and  if  an  intent  to  defraud 
several  in  their  individual  capacities  be  alleged,  and  it  should  appear  that 
the  real  intention  was  to  defraud  them  in  their  corporate  character,  it  seems 
that  the  variance  would  be  fatal  (t.) 

Where  a  wife,  in  pursuance  of  directions  given  by  her  husband,  utters  a  prineipals 
forged  instrument  in  his  absence,  they  may  be  tried  together,  and  the  wife  and  acces- 
may  be  convicted  as  a  principal  in  the  felony,  and  the  husband  as  an  acces-   ^^^"^9     • 


(z)  Hoatfi  Cate,  ear,  Le  Blanc,  J.,  tt 
Sasf  8  p.  C.  050. 

(a)  Supra;  and  BaiMm't  Case,  East's 
P.  C.978;  1  Stra.  19;  Crim.  PI.  91,02. 
Teagu^t  Case,  Bast's  P.  C.  172.  See  far- 
ther as  to  variance,  tit  Variancb. — 
PsRJURT;  and  Crim.  Pleadinffs,  2d  edit. 
101.  863. 

(6)  East* s  P.  C.  854. 988 ;  1  Leach,  215. 

(c)  Bamn&s  Case,  East's  P.  C.  089. 

1  Leach,  77.    SUewarth's  Case,  East's  P . 

Coao 


(d)  B.  v.  HiU,  2  Moody's  C.  C.  30. 

(e)  E.  V.  Jones  jr  Palmer,  East's  P.  C. 
001.    1  Leach,d66. 

(f)  Dixon's  Case,  2  Lewin's  C.  178. 
(Sf)  R,  V.  AielOes,  East's  P.  C.  068. 

Shepherd's  Case,  East's  P.  C  067.  But 
wliere  the  immediate  effect  of  the  act  is  to 
defraud,  the  jury  ought  to  find  the  inten- 
tion. Shepherd's  Case,  Ross.  Sc  Ry.  C.  C. 
L.160. 

(A)  Ibid. 

(0  See  27.  V.  Jone$  jr  Palmer, 
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8ory  before  the  fact  (jk).  Where  the  witness,  in  consequence  of  a  comniTmi- 
cation  with  the  husband,  went  to  his  house,  and  there  saw  the  wife,  where 
the  communication  between  the  husband  and  the  witness  was  mentioned,  and 
the  wife  sold  to  the  witness  several  forged  notes  and  delivered  them  to  him, 
and  after  delivery,  but  before  change  had  been  received  by  the  witness  out 
of  the  money  given  to  the  wife,  the  husband  put  his  head  into  the  room  and 
said  '<  Get  on,"  but  did  not  otherwise  interfere,  it  was  held  that  the  wife  might 
properly  be  convicted ;  for  although  the  law,  out  of  tenderness  to  the  wife, 
when  a  felony  (Z)  is  committed  in  the  presence  of  the  husband,  raises  a 
primd  facie  presumption  in  her  favour  of  coercion  by  the  husband,  yet  it  is 
necessary  that  the  husband  should  be  actually  present  and  taking  part  in  the 
transaction  (m). 

Proof  that  the  prisoner  exhibited  a  forged  instniment  as  a  true  and  genu- 
ine instrument,  is  evidence  that  he  pronounced  or  published  it  (n).  With 
respect  to  the  proofs  on  this  subject,  see  tit.  Coin  (o). 

On  an  indictment  for  forging  a  will,  it  is  no  defence  to  show  that  probate 
of  the  will  has  been  granted  by  the  Ecclesiastical  Court  (/?). 

Formerly,  upon  a  conviction  for  forgery,  the  forged  instrument  was  con- 
demned, and  ordered  to  be  destroyed.  Hence  a  party  who  would,  if  the 
instrument  had  been  genuine,  have  had  an  interest  in  its  destruction,  either 
because  he  would  have  been  liable  upon  it,  or  because  it  would  have  barred 
his  claim  against  another,  was  regarded  as  an  incompetent  witness,  since, 
at  all  events,  the  proof  against  him  was  rendered  much  mote  difficult  by  a 


(A)  R,  V.  MarriSf  Leach,  1096. 

(l)  But  the  rule  does  not  extend  to  cases 
of  murder. 

(m)  1  Hale  46.  Kel.  37.  S  East's  P. 
C.  559.  Hughes's  Case,  cor.  Thompson, 
B.  Lancaster  Lent  Ass.  1818,  MS. 

(n)  East's  P.  C.  972.  3  Ins.  172.  The 
uttering  a  forged  order,  under  a  false  re- 
presentation, is  evidence  of  the  scientifr. 
JR.  V.  Shepherd,  Leach,  C.  C.  L.  265. 
Evidence  of  a  delivery  of  a  forged  bank- 
note by  il.  to  B.  in  order  that  B,  may  put 
it  off,  is  a  disposing  and  putting  away  by 
A,  within  the  stotute  15  0. 2,  c.  13.  B. 
V.  Palmer,  1  N.  R.  96.  Where  the  pri- 
soner, on  quitting  the  office  of  assistant 
overseer,  delivered  over  to  his  successor, 
amongst  other  vouchers,  a  paper  in  the 
usual  form,  *'  £.  for  the  high  constable," 
signed  J.  H.,  which  had  been  altered  to  a 
larger  sum,  it  was  held  to  amount  to  an 
uttering  a  forged  receipt  with  intent  to  de- 
fraud the  high  constable.  Reg.  v.  Soard" 
man,  2  Mo.  &  R.  147. 

(o)  Supra,  tit.  Coin.  See  also  B.  v. 
Pa;/,lCamp.d24.  Russ.&Ry.C.CL.  132. 
The  prisoner  uttered  a  forged  hank-note  on 
the  17th  of  June,  and  evidence  was  ad- 
mitted that  on  the  20th  of  March  preced- 
ing he  had  uttered  a  10  ^.  note  of  the  same 
manu&cture,  and  that  there  had  been  paid 
into  the  bank  of  England  various  forged 
notes,  dated  between  the  preceding  months 
of  December  and  March,  all  of  them  of  the 
same  manufacture,  and  having  different  iiv- 
dorsements  upon  them  of  the  hand-writing 
of  the  prisoner.    It  was  also  proved,  that 


when  apprehended,  he  had  in  his  posMSsion 
paper  and  implements  fit  for  making  notes 
of  the  same  kind  with  those  produced. 
All  the  Judges  were  of  opinion  that  the 
evidence  was  admissible  to  prove  the 
prisoner^  iatention.  Where  the  priMoer 
was  charged  with  having  feloniously  utter-. 
ed  a  5  2.  bank  of  England  note,  on  the  27tli 
of  November,  and  evidence  was  gives  of 
his  having  uttered  a  forged  2  L  note  of  the 
bank  of  England  on  the  4th  of  July  pre- 
ceding, and  that  he  had  also  uttered  apro- 
vincifd  note  of  the  Leicester  bank  about 
six  weeks  before  the  uttering  in  questioa, 
and  that  he  had  uttered  a  5/.  banlc  ot 
England  note  about  the  end  of  November, 
which  was  returned  to  him  as  bad ;  it  «tf 
held  that  the  conviction  was  improper,  no 
evidence  having  been  given,  as  to  two  of 
the  notes,  that  they  had  been  actoall.? 
forged.  And  some  of  the  Judges  were  of 
opinion,  that  even  in  case  evidence  bid 
been  given  that  the  second  and  third  notes 
were  forged,  yet  that,  being  notes  of  s 
different  description  and  denomination,  the 
evidence  as  to  uttering  them  ought  sot  to 
have  been  received.  i2.  v.  Millard,  I  Ro8>* 
dc  Ry.  C.  G.  L.  245.  On  an  indictment 
for  uttering  a  forged  bill  of  exchange,  other 
forged  biUs  on  the  same  house,  found  on  the 
prisoner  at  the  time  of  his  apprehension,  are 
evidence  against  him.  B*  v.  Houghton, 
Rnss.  &  Ry.  130.  B.  v.  Wylie,  1  N.  R 
92.  B.  V.  Boberts,  1  Camp.  339. 

(p)  B.  V.  Buttery  Jr  Mamuunara,  cor. 
Qarrow,  B.,  O.  B.  1817 ;  and  afterwards  hy 
the  Judges. 
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conviction.  The  objection  to  competency  survived  the  practice  on  which  it  Compe- 
was  founded,  and  hence  the  rejection  of  witnesses  on  this  ground  has  been  ^^^' 
considered  to  be  an  anoQialy  (9),  for  it  was  certainly  irreconcilable  with  the 
general  principles  now  established  on  the  subject  of  interest  (r).  It  was  said, 
that  where  the  prisoner,  if  the  instrument  were  genuine,  might  sue  the 
witness  upon  it,  the  latter  had  a  direct  interest  in  the  conviction,  because  it 
was  not  to  be  presumed  that  the  Crown  would,  after  conviction,  attempt  to 
establish  a  claim  upon  that  instrument  against  the  witness  (s) ;  and  that 
although  the  instrument  were  made  for  the  benefit,  not  of  the  prisoner  but  of 
a  third  person,  and  although  the  conviction  would  not  be  evidence  against 
that  person  being  in  inter  aUoM,  yet  that  an  impediment  would  be  thrown  in 
the  way  of  his  recovery,  since  the  Court  would  impound  the  forged  instru- 
ment; and  the  party  convicted  could  no  longer  be  a  witness  (<). 

The  general  rule  therefore  was,  that  a  party  who  had  an  interest  in  setting 
aside  the  instrument,  supposing  it  to  be  genuine,  was  an  incompetent  wit- 
ness for  the  Crown,  on  a  prosecution  for  forgery  (tf). 

Thus  it  was  held  in  Treble's  Ctue,  that  the  supposed  maker  of  a  note,  pur- 
porting to  be  made  payable  on  demand,  at  his  own  house,  or  at  his  banker's 
in  London,  was  competent  to  prove  that  he  had  not  made  it  payable  at  the 
banker's  where  it  purported  to  be  payable  (;i:) ;  yet  here  the  evidence  seenu 
to  have  tended  to  the  very  fact  of  forgery  itself. 

So  upon  an  indictment  for  personating  the  proprietor  of  stock,  and  forging 
his  signature,  the  latter  was  admitted  to  prove  the  amount  of  the  stock  which 
he  had  at  the  Bank  (although  not  to  prove  the  false  signature),  for  the  pur^ 
pose  of  showing  the  intention  to  defraud  him,  as  alleged  in  the  indictment  (y). 
On  an  indictment  for  forging  a  promissory  note  which  bore  an  indorsement 
by  the  prisoner,  of  the  receipt  of  a  year*s  interest,  it  was  held  that  the  sup- 
posed maker  was  not  competent  to  negative  the  fact  of  payment,  because  it 
tended  to  prove  the  forgery ;  but  all  the  Judges  agreed  that  such  a  witness 
was  competent  to  prove  all  the  facts  perfectly  collateral  (z).  The  objection  ^ 
to  competency  in  such  cases  no  longer  rests  upon  any  principle,  although 
the  practice  has  become  too  inveterate  to  be  wholly  rejected;  yet  it  is 
obvious  that  it  ought  to  be  strictly  restrained  within  its  ancient  limits ;  and 
upon  this  ground,  perhaps,  the  distinction  between  evidence  of  the  very  fact 
of  forging,  and  coUaterai  facts,  may  have  proceeded. 

The  objection  to  competency  ceased  where  the  witness  had  no  interest  in 
the  destruction  of  the  instrument.  Thus,  where  A.  drew  a  bill  on  B,  pay- 
able at  the  banking  house  of  C,  J^.'s  acceptance  having  been  forged,  but  C. 
having  given  him  credit  to  the  amount,  although  he  had  paid  the  bill ;  B. 


(q)  See  Ld.  Ellenboroagh's  observations, 
B.  V.  Boston^  4  East,  572.  And  see  2  East, 
903. 

(r)  Bee  tit  Iittbkbst. 

(#)  Co.  Lit.  962.    2  Ins.  39. 

(0  B.  V.  Whitvngy  1  Salk.  283.  1  Lord 
Baym.  396.  2  Haw.  c.  40.  424.  East's 
P.  C.  994;  but  see  B.  v.  Bray,  R.  T. 
Hardw.  368.    Smith  v.  Prager,  7  T.  R.63. 

(tt)  RtutelPs  Ca*e,  Leach,  8.  Beev^i 
Case,  Ibid.  812.  Coffey's  Case,  East's 
P.  C.  996.  B.  V.  Bhodes,  «  8tr.  728. 
ThamiotCs  Case,  3  Leach,  684.  See  also 
Crocker's  Casey  2  N.  R.  87 ;  2  Leach,  987. 


B,  V.  Bunting,  East* s  P.  C.  996.  B,  v. 
Bh&des,  Leach,  31.  Bat  see  B.  N.  P.  284. 
An  executor  is  a  bare  trastee  claiming  no 
interest  nnder  the  will. 

(x)  TrehUfsCase,  2  Taont  828 ;  2  Leach, 
1040. 

(y)  B,  V.  Parr,  East's  P.  C.  997. 

(z)  Crocker's  Case,  2  N.  R.  87 ;  2  Leach, 
987.    It  is  said  that  Lord  Elleoborough, 

C.  J.,  Macdonald,  C.  B.,  and  Lawrence  and 
Le  Bianc,  Js.,  were  of  opinion  that  the  wit- 
ness was  competent  on  all  points,  except 
the  fact  of  forgery. 
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Ci)rape- 
teucy 


of  an  agent. 


was  held  to  be  competent  to  prore  the  forgery  (a).  So  where  the  party  whose 
receipt  has  been  forged,  had  recovered  the  amount  from  the  prisoner  (^).  So 
the  supposed  testator  might  prove  the  forgery  of  his  will  (c).  So  a  witness 
might  be  rendered  competent  by  a  release  (<?)  as  from  the  holder  to  the 
drawer,  there  being  no  other  name  on  the  note. 

So  one  who  signed  an  instrument  as  the  mere  agent  of  another,  as  a  cashier 
at  the  Bank,  who  gives  security  for  the  faithful  discharge  of  his  duty,  was 
held  to  be  competent  to  prove  the  forgery  of  his  name^  for  he  is  not  respon- 
sible on  the  instrument,  and  it  is  not  to  be  presumed  that  he  acted  criminally 
and  fraudulently  in  breach  of  his  duty(0). 

And  now  by  the  stat  9  Qeo.  4,  c.  82,  s.  8,  on  prosecutions  for  forging  or 
uttering  any  deed,  &c.,  or  for  being  accessary  before  or  after  the  fact  to  any 
such  offence,  if  the  same  be  a  felony,  or  for  aiding,  abetting,  or  counselling 
the  commission  of  such  offence,  if  the  same  be  a  misdemeanor,  no  person 
shall  be  deemed  to  be  an  incompetent  witness  by  reason  of  any  interest 
which  such  person  may  have  or  be  supposed  to  have  in  respect  of  such 
deed,  &c. 

Another  question  arises,  whether,  when  the  person  whose  writing  is  forged 
not  be  call-  ^^^  \^q  called,  he  muxt  be  called ;  it  seems  now  to  be  settled  that  he  need 
not,  although  the  point  has  been  much  discussed,  and  even  decided  dif- 
ferently (/).  But  upon  indictments  for  the  forging  of  bank-notes,  it  has 
been  held  that  the  supposed  signature  of  the  bank  clerk  may  be  disproved 
by  any  person  acquainted  with  his  hand-writing,  without  calling  him  {g\ 
The  objection  that  secondary  evidence  is  substituted  for  the  best  does  not 
apply  in  this  case,  since  there  is  not  such  a  distinction  between  one  man's 
knowledge  of  his  own  hand-writing,  and  the  knowledge  of  another  on  the 
same  subject,  as  constitutes  (A)  the  former  evidence  of  a  superior  degree  to 
the  latter. 

This  rule,  as  to  the  incompetency  of  a  witness,  did  not  extend  to  civil 
.  proceedings,  for  there  the  result  did  not  occasion  the  destruction  of  the 
instrument,  as  in  prosecutions  for  forgery  (t).  In  a  late  case,  upon  the  trial 
of  an  action  against  an  agent  for  negligence  in  transacting  the  purchase  of 
an  annuity,  the  supposed  surety  was  admitted  to  prove  that  the  deed  which 
purported  to  have  been  executed  by  him  was  a  forgery  (A). 


A'(cnt  need 
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Bt  the  Stat.  6  &  7  W.  4,  c.  Ill,  which  recites  that  doubts  had  been  enter- 
tained whether  the  practice  under  the  stat.  7  &  8  Geo.  4,  c.  28,  s.  11,  as  to 
charging  the  jury  at  the  same  time  to  inquire  of  the  principal  offence  and 
previous  conviction,  was  consistent  with  a  fair  and  impartial  inquiry,  it  is 
enacted  that  on  the  trial  of  a  prisoner  for  any  subsequent  felony,  it  shall 


(a)  l7>A€r'«Ca#0,  East's  P.O.  099.  Tes- 
iiciet  Can,  Ibid.  1000;  12  Mod.  838. 

(6)  R.  ▼.  WeUij  B.  N.  P.  289.  J>«anV 
Ca»e,  12  Vhi.  Ab.  28. 

(e)  Coo^imV  Coftf, 2 Leacb, 603.  B.y. 
Sterling,  East's  P.  C.  1003.  R.  v.  Jtfwr- 
phy. 

(d)  R.  V.  Akehurst,  Leach,  178.  Dr, 
DocUPm  Ca$e, 

(f)  R,  V.  Abraham  Newland,  East's  P. 
C.  1001, 


(/)  Captain  Smith's  Com,  Easfs  P.C 
1000. 

(g)  Hughe^t  Ca$€^  ear,  Le  Blanc,  East* s 
P.  C.  1000.    M'Quirift  Cote,  lUd. 

(A)  Vide  Vol.  I.  tit.  Bbst  Bvidbhcb. 

(t)  Bot  yet  the  Conrt,  it  seems,  have 
the  power  of  impounding  foiged  deeds 
proved  to  be  forged  in  civil  cases. 

(A)  Hunter  v.  King,  ear,  Holroyd,  J. 
Guildhall  Sitt.  after  Mich.  Term,  1  Qeo.  4, 
and  afterwards  by  the  Court  of  K.  B.; 
4  B.  &  A.  209. 
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not  be  lawful  to  charge  the  jury  to  inquire  concerning  such  preyious  con- 
▼iction,  until  they  shall  have  inquired  concerning  such  subsequent  felony, 
and  shall  have  found  such  person  guilty  of  the  same ;  and  that  the  sending 
of  such  statement  to  the  jury,  as  part  of  the  indictment,  shall  be  deferred 
until  after  such  finding.  ProTided  neyertheless,  that  if,  upon  the  trial  of 
any  person  for  any  such  subsequent  felony,  such  jperson  shall  giye  evidence 
of  his  good  character,  it  shall  be  lawful  for  the  prosecutor,  in  answer 
thereto^  to  give  evidence  of  the  former  indictment  and  conviction  of  such 
person  for  the  previous  felony  before  such  (any)  verdict  shall  have  been 
returned;  and  the  jury  shall  inquire  concerning  such  previous  conviction 
for  felony  at  the  same  time  that  they  inquire  concerning  such  subsequent 
felony  (I). 

FRAUD. 

Fraud  is  an  extrinsic  collateral  act  which  vitiates  all  transactions,  even  Effect  of 
the  most  solemn  proceedings  of  courts  of  justice.    Lord  Coke  says  it  avoids  frand. 
«11  judicial  acts,  ecclesiastical  or  temporal  (m). 

In  civil  suits  all  strangers  may  Msiiy  for  covin,  either  fines,  or  real  or  As  to  civil 
feigned  recoveries,  and  even  a  recovery  by  a  just  title,  if  collusion  was  prao-  "^^^ 
tised  to  prevent  a  fiiir  defence ;  and  this,  whether  the  covin  is  apparent 
upon  the  record,  as  not  essoining,  or  not  demanding  the  view,  or  by  suffering 
judgment  by  confession  or  default ;  or  extrinsic,  as  not  pleading  a  release, 
collateral  warranty,  or  other  advantageous  pleas  (n). 

In  criminal  proceedings,  if  an  offender  be  convicted  of  felony  on  confes- 
sion, or  be  outlawed,  not  only  the  time  of  the  felony,  but  the  felony  itself, 
may  be  traversed  by  a  purchaser  whose  conveyance  would  be  affected  as 
it  stands;  and  even  after  a  conviction  by  verdict  he  may  traverse  the 
time  (o). 

In  the  proceedings  of  the  Ecclesiastical  Court  the  same  rule  hold^.  In 
Dyer  there  is  an  instance  of  a  second  administration,  fraudulently  obtained, 
to  defeat  an  execution  against  the  first;  and  the  fact  being  admitted  by 
demurrer,  the  Court  pronounced  against  the  fraudulent  administration. 
In  another  instance,  an  administration  had  been  fraudulently  revoked,  and 
the  flEict  being  denied,  issue  was  joined  upon  it ;  and  the  coUusion  being 
found  by  a  jury,  the  Court  gave  judgment  against  it. 

In  the  more  modern  cases,  the  question  seems  to  have  been,  whether  the 
parties  should  be  admitted  to  prove  collusion,  not  seeming  to  doubt  but  that 
Btrangers  might  (^). 


(I)  It  appears  that  this  amendment  in 
the  criminal  law,  evidently  so  essential  a 
one  to  the  fidr  administration  of  justice, 
was  occasioned  by  the  remarks  of  Parke,  B. 
In  summing  up  to  the  jury  in  Jefferson's 
Case,  2  Irwin's  C.  187.  In  some  of  the 
earlier  cases  under  the  stat.  7  &  8  O.  4, 
c.  28,  s.  11,  the  reading  and  proof  of  the 
charge  of  the  previous  felony  were  deferred 
till  after  the  verdict  on  the  principal 
charge. 

(m)  A  fraudulent  representation  will 
avoid  a  bond  founded  on  that  representa- 
tion; seeus,  of  a  representation  merely 
erroneous.  Nash  v.  Palmer ,  5  M.  &  S. 
874.  But  strong  evidence  is  necessary  in 
order  to  avoid  an  instrument,  {e,  g.)  a  lease, 


after  long  lapse  of  time.      Chandos  v. 
Brotonloto,  2  Ridg.  P.  C.  817. 
(n)  See  tit  Fine  ;  and  twpra.  Vol.  I. 

(o)  Vol.  I.  tit.  JUDOMBNTS. 

(p)  Vide  nfpra,  Vol.  I.  tit.  JunoMEirrs. 
A  party  cannot  rescind  his  own  act  on  tiie 
ground  of  fraud.  Jtmes  v.  Yates,  0  B.  & 
C.  612.  Nor  avail  liimself  of  his  own  wrong. 
WUliams  v.  Oardinery  11  Moore,  142. 
Where  a  party  had  been  elected  into  a  cor- 
porate office,  and  a  rule  nisi  for  a  jnanda- 
Tnus  had  been  obtained,  calling  upon  him  to 
take  upon  himself  the  office ;  held,  that  lie 
could  not  allege,  as  a  ground  of  excuse, 
his  own  disability  in  not  having  received 
the  sacrament  within  a  ymr  before  his 
election.    R,  v.  Walker,  6  M.  6c  d.  277« 
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So  that  collusion,  being  a  matter  extrinsic  of  the  case,  may  be  imputed  by 
a  stranger,  and  tried  by  a  jury,  and  determined  in  the  courts  of  temporal 
jurisdiction. 

And  as  fraud  will  vitiate  the  judicial  acts  of  the  temporal  courts,  there 
seems  as  much  reason  to  nreyent  the  mischiefs  arising  from  collusion  in  the 
Ecclesiastical  Courts,  which,  from  the  nature  of  their  proceedings,  are  at 
least  as  much  exposed,  and  which  have  been  in  fact  as  much  exposed,  to  be 
practised  upon  for  sinister  purposes,  as  the  Courts  of  Westminster-hall  (q%. 

Where  fraud  depends  upon  the  intention  of  a  party,  the  existence  of  that 
intention  is  usually  a  matter  of  fact,  which  must  be  found  by  a  jury  (r),  who 
are  to  decide  on  questions  of  mala  fides.  In  some  instances  it  results  by 
inference  of  law,  from  the  particular  circumstances  of  the  case,  as  found  by 
the  jury  ($), 

A  secret  trust  to  evade  the  statute  of  mortmain  maybe  proved  by  extrin- 
sic evidence  (t). 

Fraud  is  never  to  be  presumed  where  not  expressly  found  (»)« 

Proof  that  a  deed  was  prepared  in  the  office  of  a  respectable  eolicitor 
is  not  evidence  to  show  tiie  fumess  of  the  transaction,  where  £raud  is 
alleged. 

FRAUDS,  STATUTE  OF ;  29  Car.  11.  c.  3. 

Thb  provisions  of  this  celebrated  statute  seem  to  operate  principally  as 
rules  of  evidence,  calculated  for  the  exclusion  of  perjury,  by  requiring,  in 
particular  cases,  some  more  satisfactory  and  convincing  evidence  than  mere 
oral  testimony  affords;  they  dispense  with  no  evidence  of  consideration 
which  was  requisite  previous  to  the  statute  {x) ;  they  give  no  efficacy  to 
written  contracts  which  they  did  not  possess  before. 

It  would  be  inconsistent  with  the  object  of  the  present  treatise  to  enter 


Where  the  defendaot  had  proposed  a  person 
to  be  accepted  as  tenant  in  his  stead,  who 
proTed  to  be  insolvent,  and  whom  the  de- 
fendant knew  had  coroponnded  with  hil 
creditors ;  held  to  be  such  a  frand  that  he 
still  remained  liable  for  the  rent  Bruce 
y,  Buler,  2  M.  &  Ry.  3.  A  party  to  the 
suit  in  the  Bcclesiastical  Court  cannot  he 
admitted  to  show  that  the  sentence  has 
been  fraudulently  obtained.  See  Prtidr 
ham  ▼.  PhUlipt,  Ambl.  763.  So  one  who 
has  conveyed  an  estate  in  order  to  confer 
a  colourable  qualification  to  kill  game  can- 
not be  admitted  to  allege  bis  own  frand  to 
defeat  the  conveyance.  Doe  d.  Boberts  v. 
Boherts,  2  B.  &  A.  367.  See  Hatoe  v. 
Leader i  Cro.  J.  270 ;  Doe  v.  Banks,  4  B. 
k  A.  40},  supra. 

{q)  Tlie  above  is  part  of  the  judgment  of 
L.  C.J.  De  Grey,  in  the  Duchess  qf  King^ 
stones  Case,  St.  Tr.,  in  which  the  Judges 
came  to  the  following  resolutions : — First, 
that  a  sentence  in  a  spiritual  court  against 
a  marriage,  in  a  suit  of  jactitation  of  mar- 
riage,  is  not  conclusive  evidence,  so  as  to 
stop  the  counsel  for  the  Crown  from  proving 
the  marriage  in  an  indictment  for  polygamy; 
but,  secondly,  admitting  such  sentence  to 
be  conclusive  upon  such  Indictment,  the 


counsel  for  the  Crown  may  be  admitted  to 
avoid  the  effect  of  such  sentence,  by  proving 
the  same  to  have  been  obtained  by  frand 
or  collusion. 

(r)  See  tit.  Bawkbuptct. — Com.— 
Deceit. — Fraudulent  Convbtancb. 
— Foroert. — IiTTEVTTON.  As  to  fraud 
on  the  insolvent  law,  see  4  B.  &  Ad.  665. 

(#)  See  tit  Bakxruptct,  }64;  andsee 
the  observations  of  Buller,  J.,  Estwick  v. 
Caillaud,  5  T.  R.  420. 

(i)  See  the  authorities,  2  Powell  on 
Devises,  by  Jarman,  29. 

(u)  Hawkins,  P.  C.  b.  2,  c.  40,  s.  11. 

(x)  Bonn  v.  Hughes,  7  T.  R  350;  4 
Bro.  P.  C.  27.  Barrel  v.  Trussel,  4  Tauot 
121.  Neither  do  they  make  it  necessary 
to  allege  in  a  declaration  that  the  promise 
is  evidenced  as  the  statute  requires ;  but 
in  a  plea  it  is  otherwise,  if  the  agreement 
pleaded  can  have  no  effect  unless  it  be  in 
writing.  Com.  Dig.  Action  on  the  Case, 
F.  3.  Case  v.  Barber,  Bay.  450.  Tbe 
defence,  no  contract  in  writing,  need  not, 
it  seems,  be  specially  pleaded.  Butter^ 
mere  v.  Hayes,  5  M.  &  W.  466 ;  7  Dowl. 
480.  «r<mef  V.  FHn/,  2  P.  &  D.  604.  Set 
Baeiwood  v.  Kenyon,  3  P.  &  D.  376. 


See.  1. 


FRAVDBy  STATUTB   OF,  SBC.   2.  47^ 

into  a  diflcanion  of  the  different  clauses  of  this  statute ;  little  more  is  pro- 
posed thsD  to  refer  hriefly  to  the  decisions  upon  the  snhject. 

fiy  sec.  1.  ''It  is  enacted,  that  all  leases,  estates,  interests  of  freehold,  or  ^     ^.       . 

'  '..^.-..  .-  Creation  ox 

terms  of  years,  or  any  uncertain  interest  of,  in,  to  or  out  of  any  messuages,  states,  kc 

maoon,  lands,  tenements  or  hereditaments,  made  or  created  by  livery  and 

fleisin  only,  or  by  parol,  and  not  put  in  writing,  )Emd  signed  by  the  parties 

so  making  or  creating  the  same,  <Mr  their  agents,  thereunto  lawfully  autho* 

rized  by  writing,  shall  have  the  force  and  effect  of  hasei  vr  eUaUs  at  wiff 


)t 


Sec.  2. ''  Except  all  leases  not  exceeding  the  term  of  three  years  from  the      Bee.  8. 
making  thereof;  whereupon  the  rent  reserved  to  the  landlord  during  such  J^^\^^^ 
term  shall  amount  unto  two  third  parts  at  the  least  of  the  full  improved  value 
of  the  thing  demised.'' 

It  has  been  held,  that  the  purchase  of  a  standing  crop  of  mowing  grass  is 
not  within  the  first  section  (^),  and  that  it  does  not  apply  to  a  parol  agpree- 
ment  for  an  easement  for  seven  years  in  the  lands  of  another,  such  as  a 
right  of  way  or  privilege  of  stacking  coals  (z). 

But  in  the  late  case  of  Hewliiu  v.  Shippam  (a),  it  was  held  that  a  freehold 
easement  in  the  land  of  another  cannot  be  created  without  deed ;  and  that 
slthough  a  parol  demise  might  be  an  excuse  for  a  trespass,  until  it  was 
eoaotennanded,  yet  that  a  right  and  title  to  such  an  easement,  as  to  have 
passage  for  water,  could  not  be  created  without  deed. 

"  ShaU  heme  the  forte  and  effect  of  leatei  or  egtates  at  wiB  onfy" — Not- 
withstanding these  words,  where  a  tenant  has  held  for  two  or  three  years 
nnder  a  parol  demise  for  twenty-one  years,  he  is  to  be  considered  a  tenant 
£rom  year  to  year  (b),  the  year*s  tenancy  commencing  on  the  same  day  of  the 


iy)  Crmb^  r.  Wadgworth,  6  Bast,  610. 
Bat  it  is  within  the  4th  section.    Ibid. 

(z)  Wood  V.  Lake,  Say.  3.  Webb  v. 
Patemotter,  Palm.  7 1 .  Note,  in  the  former 
case  the  party,  in  addition  to  the  liberty 
of  stacking  hay,  was  also  to  have  the  ose 
of  the  close,  which  distinguishes  it  from 
the  latter  case ;  and  see  note  (a). 

(a)  5  B.  &  C.  S21.  And  although  a 
freehold  right  was  claimed  in  that  case,  the 
reasons  given  by  the  Court,  and  the  autho- 
rities cited,  seem  to  extend  equally  to 
licences  for  a  men  definite  term.  See  Monk 
V.  Baxter y  Cro.  J.  574;  Rtuntey  y,  Baio^ 
fun,  1  Vent.  18;  Hoifdm  y.  Robi99y  2 
Vent.  123;  Harrison  v.  Parker,  6  East, 
754;  FewHman  v.  Smith,  4  East,  107. 
And  the  Court  observed,  that  the  objection 
that  tlie  right  lay  in  giaot,  and  therefore 
could  not  pass  without  deed,  was  not  taken 
io  the  cases  of  Webb  ▼.  Patemotter,  Palm, 
71 ;  Wood  V.  LakM,  Sayer,  3,  or  Taylor 
V.  Waters,  7  Tsunt.  374.  It  is  indeed  to 
be  observed  tliat  the  first  of  these  cases 
was  decided  before  the  Statute  of  Frauds 
was  passed,  and  that  the  interest  in  the 
case  of  Wood  v.  Lake  amounted  to  a  lease, 
inasmuch  as  the  party  was  to  liave  the  sole 
use  of  that  part  of  the  land  on  which  he 
was  to  stack  his  coals.  In  the  case  of 
Winter  v.  BrochweU,  8  Best,  308,  the  de- 
fendant put  up  the  sky-light  on  his  own 
land,  and  all  that  th«  Court  decided  was. 


that  as  the  plaintiff  had  consented  to  the 
obstruction,  he  could  not  afterwards  revoke 
it  without  reimbursing  the  defendant's  ex* 
penses.  In  Fentiman  v.  Smith,  4  East, 
107,  where  the  plaintiff  claimed  to  have 
passage  for  water  by  a  tunnel  over  the 
plaintiff's  land,  Ld.  Ellenborough  held  dis- 
tinctly that  **  the  title  to  hare  the  water 
flowing  in  the  tunnel  eouM  not  pass  by 
parol  licence  without  deed."  A  parol 
licence  to  use  an  easement  must  at  all 
events  be  express.  Bridges  v.  Blanehard, 
1  Ad.  ic  Ell.  536.  Qti.  whether  an  ease- 
ment to  admit  light  without  intermptlon 
from  the  owner  of  land  adjoining  the  house 
ofaaother  may  be  without  deed.  lb.  And 
if  so,  whether  it  is  eonntermandable.  lb. 
The  taking  tolls  of  a  market  without  deed, 
does  not  confer  a  settlement.  R,  v.  Ckip^ 
ping  Norton,  5  East,  239.  Per  Ld.  Ellen- 
borough,  no  interest  passes  by  the  parol 
demise. 

(b)  Clayton  ▼.  Blakey.  8  T.  R.  3.  But 
note,  that  he  had  held  for  several  years, 
and  been  treated  as  a  yearly  tenant.  See 
Watkins's  Principles  of  Conveyancing,  4th 
ed.  6,  and  his  observations  on  the  marginal 
note  in  the  case  of  Clayton  v.  Blakey,  8 
T.  R.  3.  See  Richardson  v.  Giffbrd,  1  Ad. 
&  Ell.  62 ;  infra,  tit.  Waste.  Semble, 
that  under  an  agreement  for  a  tenancy  ex- 
ceeding three  years,  void  for  want  of  slg- 
^  nature,  the  tenant  is  for  the   first  year 
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Assign- 
ments. 


Surrender 
byoperuF 
tion  of  law. 


year  with  the  parol  lease.  Where  there  was  a  parol  agreement  for  a  leane 
for  seyen  years,  the  tenant  to  enter  at  Lady-day,  and  quit  at  Candlemas,  it 
was  held,  that  the  landlord  could  not  put  an  end  to  the  tenancy  except  at 
Candlemas,  for  the  tenants  iu  such  cases  are  considered  to  be  tenants  from 
year  to  year;  and  although  by  the  Statute  of  FraudSi  the  agreement  be  void 
as  to  the  duration  of  the  lease,  it  governs  the  terms  on  which  the  tenancy 
subsists  in  other  respects  (c).  A  parol  lease  for  three  years^  to  commence  ts 
JuturOy  is  not  good  (d). 

Where  a  party  enters  under  a  mere  agreement  for  a  future  lease,  he  is  a 
tenant  at  will  only ;  if  he  pay  a  yearly  rent  he  becomes  a  tenant  firom  year 
to  year,  such  tenancy  being  determinable  on  the  execution  of  the  lease 
according  to  the  agreement.  And  though  no  rent  be  paid,  the  relatioo 
of  landlord  and  tenant  subsists,  the  party  haying  entered  with  a  yiew  to  a 
lease,  and  not  with  a  yiew  to  a  purchase. 

Sec.  3.  enacts,  '<  That  no  leases,  estates  or  interests^  either  of  freehold  or 
terms  of  years,  or  any  uncertain  interest,  not  being  copyhold  or  customary 
interest  of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements  or 
hereditaments,  shall  be  assigned^  granted  or  surrendered fUnleM  it  be  by  deed 
or  note  in  writing,  signed  by  the  party  so  assigning,  granting  or  surrender- 
ing the  same,  or  their  agents  thereunto  lawfully  authorized  by  writing,  or 
by  act  and  operation  of  law.'' 

The  statute  has  been  held  to  extend  to  a  parol  aseignment  of  a  lease  from 
year  to  year  («),  and  to  surrenders  of  tenancies  from  year  to  year  (/);  and 
therefore  a  mere  parol  agreement  between  a  landlord  and  tenant  to  dete^ 
mine  the  tenancy  in  the  middle  of  a  quarter  is  not  binding  (g). 

The  mere  cancelling  of  a  lease  is  not  a  sufficient  surrender  within  this 
clause  (A),  but  a  surrender  of  a  lease  by  deed  may  be  effected  by  writing 
without  deed,  as  where  a  mortgagee  wrote  upon  the  mortgage  deed  a  receipt 
for  principal  and  interest,  adding,  **  I  do  release  and  discharge  the  within 
premises  from  the  term  of  500  years."  (t). 

Or  by  act  and  operation  of  law. — The  taking  a  new  lease  by  parol  is  by 
operation  of  law  a  surrender  of  the  old  one  (A),  although  it  be  by  deed  (/), 
provided  it  be  a  good  one,  and  pass  an  interest  according  to  the  contract 
and  intention  of  the  parties,  for  otherwise  the  acceptance  of  it  is  no  implied 
surrender  of  the  old  one  (m).    Where  A,  by  parol,  let  a  house  to  J9.  who 


tenant  at  will,  and  afterwards  from  year  to 
year,  subject  to  stipulations. 

(c)  Doe  d.  Bigge  ▼.  Betty  6  T.  R.  471. 
See  Watkins's  Elements  of  Conyeyancing, 
4;  Hargrave's  Notes  to  Co.  litt.  65;  4 
Taunt.  128 ;  where  it  was  held  that  a  let- 
ting without  restriction  as  to  time,  creates 
a  tenancy  at  will.  Bee  also  Svans's  Stat, 
yol.  1,  p.  S34. 

icQ  llaiolJii«y.2Vim«r,lLd.Raym.7S6. 
e)  Batting  y.  Martinf  1  Camp.  317, 
eor.  Sir  A.  McDonald,  C.  B. 

(/)  S  Gamp.  108;  2  Starkle's  C.  370. 
And  see  Magemiis  y.  M'Cuttoughy  Ollb. 
Bq.  C.  236. 

(g)  Tkameon  y.  Wilson,  8  Starkle's  C. 
370.  Mollett  y.  Brayne,  2  Camp.  C.  103; 
Johnstone  y.  Huddtestone,  4  B.  &  C.  022 ; 
where  an  occupation  took  place  under  a 
new  lease,  under  the  mistaken  idea  that  it 
was  a  good  and  valid  lease. 


(A)  Boe  y.  The  Archbishop  of  Yorky 
6  East,  86. 

(i)  Farmer  y.  Bogers,  2  Wilson,  26. 

(A)  See  1  Wm.  Saund.  236,  b.  The 
principle  on  which  the  taking  a  new  lease 
amonnts  to  a  aoirender  of  the  old  one  is 
this,  that  without  it  the  faitentioa  of  the 
parties  cannot  be  eflSBCtoated.  See  Sh^ 
herd's  Touchstone,  tit.  Suirender.  If  a  sole 
tenant  assent  to  occupy  and  does  occupy 
Jointly  with  another,  timt  puts  an  end  to 
the  former  tenancy.  Hamerton  j.  Stead, 
3  B.  &  C.  478;  and  see  Mellow  y.  Mag, 
Moore,  636. 

(0  Ibid.;  and  see  Thomas  y.  Cooie, 
2  Starkle's  C.  410. 

(m)  Wilson  y.  SeweU,  \  Burr.  IMO; 
Davison  y.  Stanley,  Ibid.  2210;  1  WUL 
Saund.  236,  b.  and  the  cases  there  cited. 
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undeHet  it  to  C,  and  then  A.y  with  B.'ii  anent,  accepted  C  as  his  tenant 
and  received  rent  from  him,  it  was  held  that  the  snhstitution  inTolTed  a 
surrender;  for  it  was  made  with  the  assent  of  J9.,  which  could  not  be  with- 
out a  surrender  of  the  former  lease  (n).  So  where  it  was  agreed  between  the 
landlord  and  tenant,  that  another  tenant  should  be  substituted  for  him, 
which  was  done,  it  was  held  that  the  first  tenancy  was  thereby  deter* 
mined  (o).  Where  the  landlord  haying  had  a  dispute  with  his  tenant,  told 
him  that  he  might  quit  when  he  pleased,  and  the  tenant  accordingly  quitted 
in  the  middle  of  the  quarter,  it  was  held  that  the  landlord  was  entitled  to 
recover  in  an  action  for  use  and  occupation  for  the  whole  quarter  (p).  But 
where  the  landlord  accepted  from  his  tenant  the  key  of  the  demised  house 
in  the  middle  of  the  quarter,  it  was  held  that  the  former  could  not  recover 
in  respect  of  any  subsequent  rent(^).  The  mere  fact  of  a  lease  being  found 
in  a  cancelled  state,  in  the  possession  of  the  lessor,  does  not  show  a  sur- 
render  in  law,  or  conclusively  show  a  determination  of  the  lease  (r). 

Sec.  4. — No  oc/ioft  shall  be  brought  whereby  to  charge  any  executor  or 
administrator  upon  any  special  promise  to  answer  damages  out  of  his  own 
estate  (<),  or  whereby  to  charge  the  defendant  upon  any  upecial  promise  to 
answer  for  the  debt^  drfauU^  or  miBcarnage  of  another  person,  or  to  charge 
any  person  upon  any  ag^reement  made  upon  consideration  of  marriage^  or 


Sarrendtr 
by  opera- 
tion of  law. 


Sec.  4. 
Executory 
promises 
and  agree 
ments. 


(ft)  Thomoi  Y.  Cookey  2  Starkle's  G.  406, 
cor.  Abbott)  J.  and  afterwards  by  the  Court 
of  K.  B.  2  B.  &  A.  119.  So  where  the 
tenant  took  lodgings  for  a  year,  paid  ibr 
one  quarter,  and  Ibr  the  interval  between 
that  time  and  the  time  of  re-letting  by  the 
lessor;  for  tlie  letting  to  another  dispenses 
with  die  necessity  for  a  surrender.  Walts 
v.  il^eAesofi,  8  Bing.  46S.  In  the  case  of 
l^layd  ▼.  Crupisy  cited  ib.  by  Parke,  J.,  it 
was  held,  that  where  the  lessor  had  con- 
sented to  the  introduction  of  another  oc- 
cnpier  he  had  no  claim  on  the  lessee,  who 
was  under  covenant  not  to  assign  without 
license. 

(o)  Stone  V.  Whiting,  2  Starkie's  C.  236, 
cor.  Holroyd,  J.  And  see  WkUehead  v. 
Clifton,  5  Taunt  518 ;  Harding  v.  Cra* 
thorn,  1  Esp.  C.  57 ;  ir^fra,  UsB  &  Occu- 
pation. 

(p)  MolUtt  V.  Brayne^  S  Osmp.  103, 
€or,  Ld.  Bllenborough,  and  afterwards  by 
the  Court  ot  K.  B.  A  lessee  grants  a  lease 
for  eleven  years,  covenanting  to  pay  ibr 
tillages,  Ac  at  the  end  of  the  term;  a 
quarrel  taking  place  during  the  term,  the 
tenant  says  that  he  will  go ;  the  landlord 
says,  **  Yon  may;"  the  tenant  replies,  "  I 
sluUl  expect  to  be  paid  for  wlyat  I  have  laid 
oat ;"  the  landlosd  says  nothing ;  the  tenant 
quits:  held  that  the  landlord  was  entitled 
to  a  verdict,  on  a  plea  of  set-off  of  the 
rent,  to  an  action  for  work  and  labour ;  the 
tenancy  not  having,  under  the  circnnH 
stances,  been  deterndned.  Whitaher  v. 
.Barter,  York  Sum.  Ass.  1832,  ear,  Parke,  J. 
Held  also^  that  the  tenant,  deserting  the 
premises,  was  not  entitled  to  the  compen- 
sation for  tillages,  &c  stipulated  for  in  the 
lesse.  Held  also,  that  if  the  tenant  had 
bMn  entitled  to  a  compensation  on  quitting, 


he  inteht  deduct  it  from  the  claim  for  rent 
set  on,  though  not  mentioned  in  his  parti- 
culars. But  note  that  Parke,  J.  Intimated 
doubts  whether  such  reduction  was  in 
strictness  allowsble. 

(qS  Whiteheady.Cl\fford,&TwaJit.b\%. 

(r)  A  lease  had  been  duly  executed,  and 
once  in  the  lessee^s  )M>8ee8sion,  and  the  lease 
began  to  operate,  but  wss  afterwards  found 
in  the  lessor's  possession  in  a  cancelled 
state;  held,  that  as  there  was  no  surrender 
by  operation  of  law,  nor  any  ground  ibr 
presuming  tliat  there  had  been  any  note  in 
writing  within  the  statute  of  frauds,  the 
lease  was  to  be  considered  as  still  in  opera- 
tion. Doev.  Tftoiruif,  9  B.&C.  280.  The 
plaintiff  in  trespass  for  seising  goods  was 
the  assignee  of  an  under-lease  granted  by 
O.,  one  of  the  defendants,  and  no  rent  had 
been  paid;  the  original  lease  to  O,  liad 
also  come  by  assignment  to  tlie  other  de- 
fendant, who  had  obtained  a  new  lease 
firom  the  lessors,  and  cancelled  the  old  one ; 
held  that  upon  the  general  issue  pleaded 
under  the  1 1 0. 2,  c.  19,  s.  1 9,  the  defendant 
might  Justify  as  for  a  distress  for  the  rent 
due  in  (?.'s  right,  without  showing  any  ex- 
press recognition  of  the  act  by  him,  and  tiiat 
the  notice  having  been  given  In  the  name 
of  the  other  deiendant,  did  not  preclude 
the  deiendants  from  availing  themselves 
of  the  title  under  (?.  In  thebr  defence  to 
the  action.  Upon  the  construction  of  the 
Stat,  of  firands,  the  cancellation  of  the  ori* 
ginal  lease  was  not  of  itself  a  surrender  of 
such  lease*  Wootley  v.  Gregory ,  2  Y.  dc  J. 
536. 

(#)  See  Rann  v.  Hughes,  7  T.  R.  350. 
A  mere  promise  in  writing  witliout  consi« 
deration  will  not  bind  the  executor. 
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Money  paid 
on  an  exe- 
cuted con- 
sideration. 


Sec.  4.  upon  any  contract  or  tale  of  landSf  tenements  or  hereditaments,  or  any  interest 
in  or  concerning  them,  or  npoa  any  agreement  that  is  not  to  be  performed 
within  the  space  oi  one  year  from  the  making  thereof,  unless  the  agreement 
upon  which  such  action  shall  be  bronght,  or  some  menun-aaidian  or  note 
thereof  J  shall  be  in  writing^  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully  authorized/' 

No  action  thaU  be  brought, — ^The  statute  does  not  apply  where  an  action  is 
brought  to  recover  money  paid  on  an  executed  consideration  for  the  use  of 
the  plaintiff,  although  by  the  operation  of  the  statute  the  money  could  not 
hare  been  recovered  from  the  party  who  paid  it.  A,  being  the  tenant  of  jB. 
and  restrained  from  assigning  witiiout  the  consent  of  B.,  agreed  to  pay  to 
B,  40  L  out  of  1002.  to  be  paid  to  him  by  another  tenant  for  the  goodwill,  if 
B.*»  consent  to  the  substitution  could  be  obtained.  The  new  tenant  was 
cognizant  of  the  agreement,  took  possession,  and  paid  the  money  to  A»  who 
promised  to  pay  the  402.  to  ^.;  it  was  held  that  B.  might  recover  the  40/. 
from  A.  as  money  had  and  received  to  the  use  of  B.  (/),  for  the  consideration 
wnspcuty  and  the  statute  out  of  the  question,  but  it  would  have  been  other- 
wise if  the  new  tenant  had  not  paid  the  money,  and  tiie  action  had  been 
brought  against  him  (u). 

Admission.  If  the  party  admit  that  he  has  made  an  agreement  which  is  binding  under 
the  statute,  the  admission  renders  the  proofs  prescribed  by  the  statute  unne- 
cessary ;  as  where  he  has  paid  money  into  court  upon  a  count  charging  him 
with  an  agreement  which  could  not  have  been  proved,  except  through  the 
medium  of  written  evidence  (x). 

But  if  the  party  merely  admit  the  fact  that  an  agreement  was  made,  but 
do  not  admit  that  an  agreement  was  made  in  a  manner  which  would  be 
binding  under  the  statute,  the  admission  will  not  dispense  with  the  statu- 
tory proof.  If  a  party,  in  his  answer  in  Chancery,  admit  the  agreement 
generally,  without  insisting  upon  the  statute,  the  Court  will  hold  it  to  be 
good(y);  but  if  the  defendant  merely  admit  an  agreement  in  fact,  and 
insist  that  it  is  void  under  the  statute,  the  Court  will  not  enforce  it  (;r}.  So 
if  a  parol  agreement  be  stated  in  a  court  of  law,  a  demurrer  would  adnut 
the  agreement,  and  yet  still  advantage  might  be  taken  of  the  statute  (a). 

Debt  of  'Or  to  charge  the  defendant  upon  any  special  promise  to  answer  for  the 

another.        debty  default  (&),  or  mhcarriage  of  any  other  person. 

Where,  therefore,  there  is  no  debt  or  default  of  another,  the  case  is  not 
within  the  statute.  Where  one  brings  an  action  against  another  for  an 
assault,  and  the  defendant,  iu  consideration  that  the  plaintiff  will  withdraw 
the  record,  undertakes  to  pay  a  sum  of  money  and  costs,  he  is  liable  (c),  for 

V.  Tombs,  2  Anst.  490.  Lea  v.  Barber,  Id. 


(t)  Qr\fflth  T.  Young,  12  East,  513. 

\u)  Per  Le  Blanc,  J.,  12  East,  513. 

\x)  Middleton  t.  Brewer,  Peake'sC.  15. 

(y)  Prec.  in  Chanc.  208.  374.  353; 
2  H.  Bl.  66. 

(z)  Rondeau  y.  Wyatt,  2  H.  Bl.  66. 

(a)  2  H.  B.  68.  By  Ld.  Loughborough, 
in  delivering  the  Judgment  of  the  Court. 
Tills  is  to  be  undcrsU^  of  a  demurrer  to 
a  plea  which  ought  to  show  that  the  agree- 
ment was  valid  under  the  statute.  Aa 
agreement  void  as  to  part,  by  the  Statute 
of  Frauds,  from  being  verbal,  is  void  in 
toto.  Chater  v.  Beckett,  7  T.  R.  201. 
Hence,  an  agreement  for  the  sale  of  lands 
and  chattels,  if  void  as  to  the  land  by  the 
Statute  of  Frauds,  is  void  in  toto.    Cork 


425,  n.  And  per  Abbott,  C.  J.,  in  Mof^ 
field  V.  WadHey,  3  B.  &  C.  361. 

(Jb)  Where  the  plaintifT,  on  a  verbal  pro- 
mise of  indemnity,  consented  to  become 
bail,  it  was  held  to  be  a  promise  to  answer 
for  the  debt  or  deffaiult  of  another  within 
the  Statute  of  FVaods.  Chreeny^CreintHl, 
8  P  &  O  430 

(c)  Read  t.  Naakj  1  Wils.  805.  lliis 
was  on  demurrer  to  the  declantioo,  which 
did  not  aUege  that  any  assault  had  been 
committed.  And  see  Burt^  1890,  whm 
Wilmot,  J.  observed,  that  it  was  not  a  pro- 
mise to  pay  the  debt  of  another  perMm ; 
the  defendant  was  himself  originally  liable. 
See  also  Stephens  v.  Squire,  6  Mod.  205. 
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this  is  an  original  prcmUe,  and  it  does  not  appear  that  there  has  been  any 
default  or  miscarriage  of  any  other  person.  So  where  the  plaintiff,  at  the 
request  of  the  defendant,  advanced  a  sum  of  money  to  pay  workmen  in  the 
garden  of  the  defendant's  infant  grandson,  the  case  was  held  to  be  without 
the  statute,  the  money  having  been  advanced  on  the  defendant's  credit,  for 
the  infant  was  not  liable  {d) ;  so  where  the  defendant  buys  goods  at  an 
auction  without  naming  his  principal  (s) ;  so  where  the  plaintiff,  at  the 
request  of  the  defendant,  discharged  his  debtor  out  of  custody,  charged  in 
execution  on  a  co.  «a.  (/). 

It  is  a  question  for  the  jury,  whether  the  credit,  before  the  debt  was  in*  Question  to 
curred,  was  given  to  the  defendant,  or  to  another  as  the  principal,  taking  whom  tlie 
into  their  consideration  the  amount  of  the  debt,  the  situation  of  the  parties,  ^p^*^  ^^ 
and  all  the  other  circumstances  of  the  case  {g) ;  if  upon  notice  given  by  the 
defendant  to  the  plaintiff  to  produce  his  books,  it  appear  that  the  credit  was 
not  originally  given  to  the  defendant,  but  to  another,  it  is  strong  but  not 
conclusive  (A)  evidence  against  the  plaintiff  (i),  that  the  defendant  was  bnt 
a  surety.     Where  the  vendor  refuses  to  deliver  goods  on  the  credit  of  A.  B, 
sad  the  defendant  undertakes  absolutely  to  pay  the  amount,  the  pronoise 
need  not  be  in  writing,  for  this  is  in  effect  a  sale  to  the  defendant  as  prin- 
cipal, not  to  ^.  J3.,  to  whom  no  credit  was  given. 

So  where  the  defendant  is  under  a  legal  obligation  to  pay  for  a  benefit 
received  by  another,  the  promise  need  not  be  in  writing,  as  where  an  over- 
seer promises  to  pay  an  apothecary  for  the  cure  of  a  pauper  (A) ;  bnt  where 
it  appears  that  another  than  the  defendant  is  liable  as  the  principal,  the  case 
is  within  tbe  statute,  unless  the  defendant  bind  himself  upon  an  express 
promise,  founded  upon  a  new  consideration,  to  pay  the  debt. 

Where  the  person  to  whom  the  goods  are  furnished  is  liable,  credit  having 
been  orig^ally  given  to  him  (Z),  another  is  not  liable  without  a  note  in 
uniting.  As  where  the  promise  is  to  see  another  paid  for  goods,  or  for  la^ 
boar  supplied  to  a  third  person ;  as,  to  see  a  surgeon  paid  if  he  would  cure 
J.  S.  of  a  wound  (nt).  A  promise  to  see  the  plaintiff  paid  amounts  to  a 
promise  to  pay  (n) ;  as  where  the  defendant  said,  '^  You  must  supply  my 
mother-in-law  with  bread,  and  I  will  see  you  paid  "  (o).  In  such  cases  the 
very  form  of  the  promise  seems  to  imply  the  intention  of  the  defendant  to 
render  himself  liable  as  surety  only,  and  points  out  the  principal.  So  an 
undertaking  by  the  defendant,  that  if  the  plaintiff  would  lend  his  gelding 
to  /.  S.,  the  latter  would  re-deliver  it,  is  within  the  statute  (71).  And  so  it 
was  held  where  the  defendant  said, "  I  will  pay  you  if  J,  S,  will  not ; "  and  the 


{d)  HarrU  Y.Hunihachy  1  Burr.  373. 

(e)  Simon  v.  Motivot,  3  Burr.  1921. 

(/)  Goodman  Y.  CAoM,  1  B.  &  A.  297 ; 
for  aa  betwemi  tbe  plaintiff  and  his  former 
debtor,  the  debt  was  satisfied, 

(p)  1  B.  dc  P.  156.  Where  a  boy  was 
placed  in  a  school  by  his  mother,  and  appli- 
cation -was  made  to  his  ancle,  who  said  it 
WBi  quite  right  that  the  application  should 
^  made  to  him,  for  that  he  was  answer- 
able, that  he  could  not  conveniently  pay 
tben,  bnt  that  when  the  next  schooling  be- 
came due  he  would  pay  altogether :  it  was 
held  that  it  was  properly  left  to  the  jury 
whether  the  original  credit  was  not  given 


(h)  Keate  v.  Temple^  1  B.  &  P.  158. 

(i)  Croft  V.  Smalltoaod,  1  Esp.  C.  121. 
See  Legge  y.  Gibson,  Selw.  828,  n. 

(A)  B.  N.  P.  281.  And  see  8  B.  &  P. 
250;  4  31.  8c  S.275;  1  B.  &  A. 404. 

(0  MaUon  v.  Wharamy  2  T.  R.  80. 
Anderton  v.  Haymanf  1  H.  B.  120.  Xea> 
ington  v.  Clarke,  2  Vent.  223. 

(m)  Watkim  v.  PerkinSf  Ld.  Raym. 
224.  Robinson  v.  PuUford,  1  Vent  23; 
2  Keb.  563. 

(n)  Hobinson  v.  Pulrford,  1  Vent.  23 ; 
2  Keb.  563. 

(0)  2T.  E.80;  Cowp,  227. 

(p)  Btttkmyre  v.  Damall,  Ld.  Raym. 
1065;  Salk.  27  ;  6  Mod,  248. 
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goods  were  qfteru}ard»  deliyered  {q).  Where  il.,  falsely  pretending  that  he 
was  authorized  by  B.  to  order  goods  on  his  credit  to  be  delivered  to  C,  pro- 
mised to  see  the  vendor  paid,  it  was  held  that  he  was  not  liable,  either  on 
his  promise,  or  for  goods  sold,  but  that  he  would  be  liable  in  an  action  on 
the  case  for  tiie  deceit  (r).  An  undertaking  to  guarantee  the  payment  of  a 
note  is  within  the  statute  («). 

A  promise  to  pay  the  debt  of  another  is  not  within  the  statute,  unless  the 
promise  be  made  to  the  party  to  whom  the  other  is  answerable  (<)• 

But  next,  any  person  may  bind  himself  by  an  express  parol  promise, 
founded  upon  a  new  consideration,  to  pay  the  amount  of  another  person's 
debt.  As  where  A^  haying  a  lien  upon  policies  of  insurance  in  his  hands, 
delivers  them  up  to  an  agent  of  the  owner,  on  an  agreement  that  the  de- 
fendant, the  agent,  will  pay  the  amount  of  a  bill  drawn  by  his  principal, 
and  accepted  by  A»  for  the  acconmiodation  of  the  principal  («).  The  prin- 
ciple of  this  and  similar  cases  seems  to  be  very  clear.  A,  had  a  right  to 
retain  the  policies,  and  if  the  defendant  had  personally  undertaken  to  pay 
him  a  sum  of  money  in  consideration  of  his  giving  up  the  policies,  the  doing 
so  being  a  relinquishment  of  an  advantage  by  the  plaintiff,  would  have  been 
a  good  consideration  to  enforce  the  payment  of  the  money ;  but  if  the  relin- 
quishment would  have  been  a  good  connderation  to  support  a  promise  to 
pay  money,  why  should  it  not  be  equally  sufficient  to  support  any  other 
promise  ?  If  a  promise  by  the  defendant  to  pay  SO  L  (the  amount  of  the 
biU)  would  have  been  binding,  why  should  not  the  promise  to  pay  the 
amount  of  the  bill  specifically,  be  also  binding  ?  So  where  the  plaintiff  had 
a  lien  on  goods  for  a  debt  due  irom  A*  B^  and  the  defendant,  in  considera- 
tion that  the  plaintiff  would  relinquish  his  lien,  promised  to  pay  the  debt,  it 
was  held  that  the  case  was  not  within  the  statute  (x).  So  where  the  plaintiff 
distrained  for  rent,  and  the  defendant,  an  auctioneer,  being  in  possession  of 
the  goods,  and  about  to  sell  them  for  the  benefit  of  the  creditors,  by  virtue 
of  a  bill  of  sale  made  by  the  tenant,  promised  to  pay  the  debt(y).  So  a 
promise  to  execute  a  bail-bond  is  not  within  the  statute  («).    So  if  A,  be 


{q)  Jone»  r,  Coopeff  Cowp.  S97.  Bat 
see  Mowbray  v.  Cimrnngham^  Cowp. 
S28. 

(r)  71wm$on  v.  Bond^  1  Camp.  i. 

(j)  Bx  parte  Adney,  Cowp.  400. 

(t)  Bastwood  T.  Kenjfim,  8  P.  &  D. 
876.  Sach  a  defence  need  not  be  specially 
pleaded,  JTMi. 

(u)  Castling  t.  Aubert^  2  East,  885. 
And  see  HouldUch  t.  Milne,  8  Esp.  C.  67. 
Barrett  t.  TruueU,  4  Tannt.  117. 

The  plaintiff,  an  occnpier  of  lands,  at  the 
request  of  the  defendant  resisted  a  snit  by 
the  vicar  for  tithes,  upon  a  promise  to  pay 
him  all  costs  which  might  be  paid  by  him, 
held  not  to  be  within  the  statnte;  and  to 
be  available  for  the  costs  antecedently  in* 
curred.  A  payment  of  the  costs  by  the 
plaintiff's  attorney  to  the  vicar  is  a  pay- 
ment by  his  agent,  and  it  is  immaterial  in 
what  way  the  latter  settled  this  accoont 
with  his  principal ;  it  is  no  objection,  there- 
fore, that  the  plaintiff  had  only  paid  him 
by  giving  him  a  promissory  note  for  the 


amount.    Adams  v.  Banseyy  6  Bing.  «506. 
Bee  AsauxpsiT.    Money  paid. 

So  where  the  plaintiff,  at  the  request  of 
the  defendant,  became  a  co-surety  with  him 
In  an  indenmity-bond  to  a  third  person,  the 
defendant  undertaking  to  save  the  jdaiDttiT 
harmless.  T^fcomof  v.  Cooft,8  Bw  &  C  788. 
An  auctioneer  employed  to  sell  goods  oa 
premises  In  respect  of  which  rent  is  in  sr- 
rear,  the  landlord  applies  for  rent,  sayiag, 
^It  Is  better  so  to  apply  than  to  distndo/ 
the  auctioneer  says,  ''You  shall  be  paid, 
my  clerk  shall  bring  yoo  the  money,**  sa 
action  lies.  BampUm  v.  Pauim,  4  Biag. 
864.  See  Thomas  t.  Wittiams.  10  B. 
&C.664. 

(x)  HtmUUteh  v.  MUne^  8  Esp.  C.  86. 
Waiittms  V.  Leper,  3  Wils.  808.  8ee 
Keate  v.  Temple,  1  B.  ft  P.  1C8. 

(y)  WiUiams  v.  Leper,  8  Burr.  1886; 
3  Wils.  808.  Castling  v.  Aubert,  8  East, 
836.  88a  Bampton  v.  Paulin,  4  Bing. 
864. 

(z)  Jarmam  Y^Algar,  1  R.  ft  tf.848. 
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indebted  to  B.,  assigns  a  debt  due  from  C,  which  the  latter  promises  to  pay 
to  B.  (a). 

Where  an  accommodation  acceptor  defends  an  action  at  the  reqnest  of 
the  drawer,  the  case  is  not  within  the  statute,  and  he  may  recover  the  costs 
as  money  paid  to  the  use  of  the  defendant  (fi).  So  if  /.  S.  agree,  in  consi- 
deration of  the  asignment  of  a  debt  due  to  the  plaintiff,  to  pay  him  10 «.  in 
the  pound,  the  case  is  not  within  the  statute  (c). 

But  a  promise  to  pay  the  debt  of  another,  in  consideration  of  forbearance 
to  sue  that  other,  has  been  held  to  be  within  the  statute  (d). 

Where  A,  had  wrongfully  occasioned  the  death  of  B.'s  horse,  and  C  pro- 
mised to  pay  the  damages,  u\  consideration  that  B,  would  not  sue  A^  it  was 
lield^  that  the  case  was  within  both  the  intention  of  the  statute,  which  was 
to  prevent  the  commission  of  fraudulent  practices  by  the  means  of  perjury, 
and  also  within  the  words  of  the  statute,  inasmuch  as  the  terms  muearriage 
and  default  applied  to  tortious  acts,  from  which  duties  resulted  independent 
of  any  contract  (e),  and  the  case  was  distinguished  from  that  of  Read  v. 
Na»k(f)y  because  it  did  not  appear  that  the  defendant  in  the  former  action 
had  ever  been  guilty  of  an  assault,  or  been  liable  in  damages. 

A  parol  promise  to  pay  the  debt  of  another,  and  also  to  do  some  other 
thing,  is  void  altogether,  since  the  plaintiff  cannot  separate  the  two  parts  of 
the  contract  (g). 

On  any  agreement  made  in  anmderation  of  marriage. — It  seems  to  be  fully  Promise  to 
settled  that  mutual  promises  to  marry  are  not  within  the  statute  (A).    Where  'i>*^* 
a  father  promised  his  daughter  3,000  L  and  died  before  her  marriage,  leaving 
her  2,000  L  only,  and  afterwards  the  husband  hearing  of  the  letter  filed  his 
bill  to  obtain  th^other  1,000/.,  it  was  dismissed,  because  the  marriage  was  not 
contracted  in  expectation  of  3,000/.  (t). 

Contract  or  sale  of  lands,  S^c. — ^The  main  distinction  between  this  branch  of  j^[  ^  *^® 
the  4th  section  and  the  1st  section,  is,  that  the  1st  section  relates  to  the  actual 
creation  of  interests  in  lands,  the  fourth  to  executory  contracts  for  the 
creation  of  such  interests.    A  sale  by  auction  is  within  this  clause  (A). 

LandSj  tenements  or  hereditamentSf  or  any  interest  in  or  concerning  them. —  Interest  in 
It  has  been  held  that  a  contract  for  the  purchase  of  a  growing  crop  of  grass,  ^<1^ 


(a)  Where  a  debtor  of  the  plaiatiA, 
being  arrested  by  them,  executed  an  a»- 
signment  of  monies  doe  to  bim  from  tbe 
defendants,  wbo  were  partners  in  tbree 
several  firms  In  London,  Bnenos  Ayres, 
and  Chili,  a  written  notice  of  which  as- 
signment was  sent  to  the  partners  carrying 
on  the  business  in  London,  who  promised 
that  they  would  pay  when  they  received 
the  money,  after  a  prior  claim  had  been 
paid,  and  said  that  a  notice  to  Chili  would 
have  made  no  difference:  held,  that  such 
promise  was  not  within  the  Statute  of 
Frauds,  as  an  undertaking  to  pay  tlie  debt 
of  another ;  and  that  the  admission  by  one 
partner  was  competent  evidence  to  charge 
the  others,  and  his  promise  binding  upon 
them.    Lacy  v.  M'NeUe,  4  D.  &  R.  7. 

if)  Howes  ▼.  Martin,  I  Bsp.  102.  But 
it  has  beoi  held  tliat  a  promise  by  tiie  in- 
dorser  of  a  dishonoured  note  to  indemnify 
the  holder,  if  he  will  sue  the  drawer,  is 
within  the  statute.    Wmcktoorth  v.  Mitts, 


S  Bsp.  484,  tarn*  qu, ;  and  see  Reade  v. 
Nash,  1  Wils.  306. 

(e)  Anstey  v.  Marden,  1  N.  R.  184. 

(</)  Rothery  v.  Curry,  B.  N.  P.  281. 
Fish  V.  Hutchinson,  3  Wils.  04;  Ld. 
Raym.  1087 ;  but  see  above,  477. 

(e)  Kirhham  v.  Marter,  2  B.  &  A.  613. 

(/)  1  Wils.  806. 

(g)  Chater  v.  Reekett,  7  T.  R.  20K 
Thomas  v.  WUliBms,  10  B.  &  C.  664. 
A  promise  by  an  auctioneer,  about  to  sell 
the  tenants  goods,  made  to  a  landlord  to 
pay  rent  not  then  due,  is  void  by  the 
statute,  Ibid. 

(h)  B.  N.  p.  280.  Harrison  v.  Cage, 
Ld.  Raym.  386;  1  Salic.  24*  Coehs  v. 
^oAer,  Str.  34,  eon/ro.  PhUpot  Y.WaUett, 
Skinn.24i  3  Lev.  66. 

(t)  Ayliff^.  Tracy,  2  P.  Wms.  46. 

(A)  WtOksr  V.  Constable,  2  Bsp.  C.  659 ; 
1  B.  &  P.  306.  Stan^eld  v.  Johnson, 
1  Esp.  C.  102. 
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Sec.  4.      to  be  mown  and  made  into  hay  by  the  Tendor(/),  and  conferring  a  right  to 

Ijitmst  in    make  a  profit  of  the  surface  of  the  land,  or  for  the  sale  of  growing  tnndps, 

their  maturity  not  being  stated  (m),  or  of  growing  trees  for  hop-poles  (ii),or 

for  the  abatement  of  the  tenant's  rent  (o),  for  the  grant  of  a  rent^diaige,  or 

of  a  right  of  common,  or  to  take  lodgings  (p),  is  within  the  statute. 

But  that  a  sale  of  mature  potatoes,  to  be  got  immediately  (g)  (the  contrsct 
merely  conferring  an  easement,  or  right  to  come  upon  the  land  to  carry  away 
the  potatoes) ;  a  contract  for  all  the  potatoes  growing  on  certain  land,  to 
be  dug  and  carried  away  by  the  purchaser,  the  potatoes  alone  being  the 
subject-matter  of  the  sale  (r) ;  a  sale  of  timber  growing  (<) ;  an  agreement 
by  A.f  the  owner  of  land,  that  B.  should  cultivate  it^  yielding  to  J.  a  moiety 
of  the  crops  (i) ;  a  parol  contract  for  an  easement^  such  as  a  liberty  to  nail 


(0  CroOnf  T.  WadnDorthj  6  East,  003. 

Where  a  corporation  were  empowered  to 
•ell  the  aftennath  of  premises  by  writing ; 
held,  that  their  agent  writing  down  the 
name  of  the  highest  bidder  as  parchaaer, 
and  his  giving  a  promissory  note  for  the 
price,  could  not  be  considered  a  sale  in 
writing.    Symondi  t.  Bo//,  8  T.  R.  161 . 

(m)  Emmenon  ▼.  HeeHt,  3  Taunt.  98. 
Bnt  qu.  and  see  Wartoick  v.  Bruce,  2  M. 
&  S.  205.  And  see  also  Waddington  t. 
Brutowj  and  2  B.  &  P.  99. 

(n)  Teal  ▼.  Auty^  2  B.  &  B.  99. 

(o)  O'Connor  t.  Spaightj  1  Scho.  &  Lef. 
906. 

{p)  Where  npon  an  agreement  by  parol 
to  take  lodgings  *^  for  two  or  three  years,** 
to  enter  on  a  future  day,  before  which  the 
defendant  upon  inspecting  declined  taking 
them,  and  never  entered ;  it  was  held,  first, 
that  it  was  an  agreement  for  an  interest  in 
land  within  the  statute,  and,  secondly,  that 
use  and  occupation  could  not  he  roaintaioed. 
The  declaration  contained  two  special 
counts,  besides  the  covnts  for  use  and  occu- 
pation ;  the  first,  npon  an  executory  consi- 
deration,stating  the  demise  to  hav^  been  for 
two'  years,  which  could  not  therefore  be  sup- 
ported, as  being  an  untrue  averment ;  ths 
second  stated,  that  in  consideration  that 
the  plaintiff  had  demised,  the  defendant 
promised  to  enter  and  become  tenant  upon 
the  terms  stated,  bnt  there  was  no  promise 
to  pay  the  rent;  and  held,. that  as  the 
plaintiff  could  only  recover  damages  for  the 
refusal  to  enter  and  become  tenant,  the 
relation  of  landlord  and  tenant  never  hav- 
ing been  created,  the  plaintiff  was  pre- 
cluded by  the  statute  from  recovering 
damages  for  breach  of  the  agreement, 
there  being  no  memorandum  in  writing. 
The  effect  of  the  statute  npon  parol  leases 
is,  that  where  valid  as  leases,  the  party 
may  have  a  remedy  npon  them  quoad 
leases,  bnt  not  to  sue  f6r  damages  fw  not 
taking  possession.  Edgo  v.  Strqffbrd,  1 
C  &  J  391  • 

{q)  Parker  v.  Staniland,  11  East,  362. 

(r)  Warwick  v.  Bruee,  2  M.  &  S.  205. 
So  where  the  contract  was  for  a  field  of 
potatoes  growing,  the  seller  being  to  raise 
them  from  the  gp'onnd  at  the  request  of  the 


purchaser;  for  thay  are  witfala  the  descrip- 
tion of  emblements,  and  are  to  be  deemed 
chattels.  Evans  v.  Boberts,  5  B.  &  C. 
829 ;  8  D.  Ac  R.  611.  A  baigaia  betwrai 
an  occupier  of  a  iarm  and  one  who  suoeeeds 
him,  for  growing  crops  of  wheat  for  a  spe* 
cific  sum,  the  former  telling  the  latter  that 
if  he  does  not  take  the  what  he  shall  not 
have  the  iann,  is  not  a  contract  for  laoit 
witliin  the  statute ;  per  Bayley  Sc  Holroyd, 
Js.  But  per  Littledale,  J.  if  the  giving  up  of 
the  land  was  part  of  the  consideration,  it 
is  a  contract  within  the  stetete.  Magfiid 
V.  Wadsley,  3  B.  &  C.  357.  Where  cfaers 
is  a  contract  for  land,  and  distinct  cod- 
traets  at  specific  sums  fin*  tiie  dead  stock, 
and  the  pnrehaaer  tajces  possession,  aa 
action  lies  for  goods  sold  and  delivered. 
Ibid.  And  crops  agreed  to  be  taken  by 
an  inCDming  of  an  outgoing  tenant  may  be 
recovered  under  a  count  for  goods  bar* 
gained  and  sold;  per  Bayley  &Holroyd,j8. 
Ibid.  A  contract  by  parol  to  purchase,  at 
2«.  per  sack,  potatoes,  growing  (June),  to 
have  them  at  digging-time  (O^ber),  and 
to  find  diggers,  is  not  a  contract  for  an  uite- 
rest  in  land  within  the  statute.  Savubury 
V.  Matthews,  4  M.  &  W.  343.  Where  the 
defendant  agreed  by  parol  in  August  for  a 
crop  of  growing  corn,  and  the  profit  of  the 
stubble  afterwards,  some  potatoes  growing, 
and  whatever  lay  grass  was  in  the  fields, 
but  the  plaintiff  was  to  have  liberty  for  his 
cattle  to  run  with  the  defendant's;  the 
latter  was  to  harvest  the  com,  and  dig  the 
potatoes,  but  the  plaintiff  to  pay  the  tithes; 
held,  that  the  introduction  of  the  lay  gnus 
into  the  contract,  as  a  matter  of  purchase 
and  sale,  although  per  se  it  might  be  taken 
to  be  an  interest  in  land,  yet  it  being  con- 
sistent with  an  agisting  by  the  owner  of 
the  vendor's  cattle,  and  of  tihe  possession  of 
the  land  still  remaining  with  the  former, 
the  objection  founded  on  the  statute  ought 
not  to  prevail.  Jones  v.  Flint,  2  P.  &  !>• 
694. 

(#)  Per  Treby  J.  1  Ld.  Raym.  182. 

(0  Poulter  V.  Killingheck^  1  B.  &  P. 
307.  And  an  appraisement  of  tlie  ralDC 
having  been  made  for  both  parties,  it  was 
held  that  A,  might  recover  for  goodi  »old 
and  delivered. 
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the  framework  of  a  sky-light  against  a  wall  (u),  or  to  stack  coals  in  a  yard, 
or  nse  away  OTcr  the  land  of  another  (x),  is  not  within  the  statute. 

A  parol  agreement  that  an  arbitrator  shall  determine  between  the  parties 
whether  a  lease  shall  be  granted,  is  within  the  statute  (y).  It  seems  to  be 
BOW  settled  that  an  equitable  mortgage,  by  the  deposit  of  title  deeds,  is  not 
within  the  statute  (z).  Neither  is  a  collateral  agreement  by  a  lessee  to 
pay  a  per  centage  on  money  laid  out  by  the  landlord  on  the  premises  (a). 

It  has  frequently  been  held  in  equity,  that  a  part  performance  takes  the 
case  out  of  the  statute  {b).  Where  the  tenant  agreed  to  pay  the  landlord 
40/.  out  of  100/.  for  the  good-will  of  the  &rm  if  he  would  receive  another 
tenant,  it  was  held  that  the  defendant  haying  receiTed  the  100/.  was  liable 
«t  law(e);  so  where  the  plaintiff  let  land  in  consideration  of  receiving  half 
the  crop,  and  the  crop  was  appraised  by  mutual  consent,  it  was  held  (d) 
that  the  statute  was  out  of  the  question;  so  in  equity,  where  the  party  has 
been  put  into  possession  (e),  especially  if  he  has  incurred  expense  (/) ;  or  a 
man,  upon  promise  of  a  lease,  has  laid  out  money  in  improvements  (g) ;  or 
a  lessee  enters  and  builds  (A)  j  but  the  permitting  one  already  in  possession 
to  continue  in  possession  is  no  part-performance  of  an  agreement  for  a  further 
lease  (t).  Where  the  bill  stated  it  to  be  a  part  of  the  agreement  that  the  con- 
tract should  be  reduced  into  writing,  and  in  consequence  of  the  agreement  the 
party  was  put  to  expense,  it  was  held  that  the  bill  would  lie  for  the  sum  laid 
out,  and  an  action  at  law  was  directed,  and  also  that  the  agreement  should 
be  admitted  (A).  Where  the  act  would  not  prejudice  the  party  in  case  the 
agreement  were  not  to  be  enforced,  it  is  not  to  be  considered  as  a  part-per- 
formance (/).  So  where  the  act  has  been  done  with  another  view,  and  not 
with  an  intention  to  carry  the  agreement  into  effect  (m);  or  where  it  is 
merely  ancillary  to  the  contract  (n).  An  estate  was  sold  at  twenty-five  years. 


See.  4. 
Interest  in 
lands. 


(«)  Winter y, Broekvfell,  8  ES8t,3]0,n. ; 
11  East,  S66. 

(x)  Wood  V.  Lake,  Say,  8.  Webb  t. 
Patemoeter,  But  as  to  these  cases,  see 
Mewlins  v.  Shippam,  supra,  473. 

(y)  Walters  r.  Morgan,  3  Cox's  Chan, 
Ca.d60. 

{z)  Russel  V.  Russel,  1  Bro.  Ch.  260. 
lUs  is  a  matter  of  daily  occnrrence.  1 1  Ves. 
400, 404,  n. ;  12  Ves.  107 ;  1  Evans's  St. 
935. 

(a)  Hoby  ▼.  Boebuek,  7  Tannt.  167.  A. 
tn  1702,  grants  a  lease  of  a  theatre  to  B. 
— B.  corenanthig  not  to  grant  rights  of  ad- 
missioa,  except  two  hundred  and  fifty  free 
admiBsionB,  "viithout  the  consent  of  ^4 . ;  and 
In  case  of  any  of  the  covenants  being  brolcen, 
the  lease  to  be  yoid.  B.  then  assigns  his 
interest  to  tmstees,  to  receive  the  profits 
and  pay  the  debts,  ke,  who  leave  B.  in  the 
management  and  direction  of  the  concern ; 
in  the  coarse  of  which,  in  1700,  B,  grants 
a  ticlcet  of  admission  to  C  for  twenty-one 
years.  In  1800,  the  trustees  talce  posses- 
sion of  the  theatre,  but  suffer  C.  to  exercise 
his  privilege  of  admission  tUl  1814,  when 
the  ticlcet  is  stopped,  on  the  ground  that  B. 
had  no  right  to  make  such  a  grant :  held 
that  this  was  not  an  interest  in  land,  but 
a  license  to  C  to  enjoy  the  privilege  of 
admission ;  and  therefore  that  it  was  not 
necessary  that  H  should  pass  by  deed,  or 
tiiat  B,  should  have  been  authorised  by  the 

VOL.  II. 


trustees  in  writing  to  make  sueh  a  g^nt. 
Taylor  v.  Waters,2  Mar8hall,65l ;  7  Taunt 
374. 

(b)  Griffith  V.  Young,  12  East,  513. 
Crosby  v.  Wadstoortk,  6  East,  602.  Ld. 
Aylerford's  Case,  Str.  783.  And  this,  it  has 
been  said,  is  on  the  ground  of  fraud.  1  Bro. 
C.  C.  413. 417 ;  1  Ves.  221 ;  Bnller,  J.  (in 
Brodie  v.  Paul,  1  Yes.  Jun.  133),  intimated 
an  opinion  that  the  same  rule  prevailed  at 
law  as  in  equity  on  this  sutject ;  but  a  con- 
trary opinion  was  express^!  by  Ld.  Eldon, 
in  Cooth  V.  Jackson,  6  Yes.  20.  See  Teal  v. 
Auty,  2  B.  &  B.  SO,  where  the  contract 
was  for  growing  trees,  which  the  defendant 
(the  vendee)  cut  down  and  took  away ;  and 
held  that  he  might  recover,  the  agreement 
behig  executed.    See  also  above,  09. 

(e)  Griffith  v.  Youfig,  12  East,  513. 

Id)  Poulter  v.  Killingbeck,  1  B.  Ac  P. 
307.    And  see  6  East,  612. 

(e)  Pyke  v.  WUliams,  2  Yem.  445. 

(f)  0 Mod. 37;  Freem. 281.  Foxcroft 
V.  lAster,  2  Yem.  456.  Hoyd  v.  Buckland, 
2  FTeem.  260. 

(g)  1  Yem.  151 ;  Prec.  Ch.  561. 
(h)  0  Mod.  37. 

(i)  Smith  V.  Turner,  Prec.  in  Ch.  561. 
(k)  1  Yem.  150. 

(Q  Chmter  v.  Holme,  Amb.  586. 
(m)  Ibid. 

(fi)  Whitehureh  v.  Bems,  2  Bro.  C.  C. 
550. 
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Sale  of 


Within  one 
>ear. 


purchase,  the  tithes  and  timber  to  be  taken  at  a  valuation :  it  was  held  that 
the  making  the  Taluation  and  sending  the  abstract,  did  not  amount  to  a 
part-performance  (o).  The  receipt  of  earnest  will  not  take  the  case  out  of 
the  statute  (p).  Where  A,  articled  for  an  estate  in  his  own  name,  and  B. 
alleged  that  the  estate  had  been  bought  for  him,  but  there  was  no  written 
agreement  or  part-payment  between  them,  it  was  held,  that  B,  could  not 
proTe  the  fact  by  parol  evidence  (q). 

Upon  any  agreement  that  is  not  to  be  performed  withm  the  epace  of  me 
year  J  Sfc, — It  has  been  held,  that  cases  depending  upon  contingencies,  which 
may  or  may  not  happen  within  the  year,  as  upon  the  return  of  a  ship,  mar- 
riage, or  death,  the  case  is  not  within  the  statute  (r),  although  the  event 
does  not  in  fact  happen  within  the  year  (t).  But  where  it  appears  to  be  the 
intention  of  the  parties,  that  the  agreement  shall  not  be  performed  within 
the  year,  the  case  is  within  the  statute  {t),  although  part  be  performed 
within  the  year  (u). 
Agreement.  Uniesi  the  agreement^  jrc. — ^The  term  agreement  comprehends  eoniraetuig 
partieSf  a  consideration,  and  a  promise.  Hence  it  is  necessary  that  the  names 
of  the  contracting  parties  should  be  stated  (x). 

The  consideration. — A  promise  in  writing  to  pay  the  debt  of  another,  with- 
out specifying  the  consideration  for  the  promise,  has  been  held  to  be  insuf- 
ficient (y). 


Considera- 
tion. 


(o)  WHthread  v.  BroMiurtt,  1  Bro. 
C.  C.  404. 

{p)  Prec.  in  Chan.  500. 

(q)  BartUtt  t.  Piekersgitt,  82  &  83 
Geo.  2,  in  Chan,  cited  JR.  y.  Boston,  4  East, 
577. 

(r)  Salk.  889.  Per  Wilmot,  J.  3  Bnrr. 
1281.  Peter  t.  Compton,  Skinn.  353. 
Lord  Raym.  317.  Penton  t.  JBmblers, 
3  Barr.  1278;  where,  hi  consideration  that 
the  plaintiff  would  become  housekeeper  to 
the  defendant's  testator,  and  take  npon 
herself  the  care  and  management  of  bis 
family,  the  testator  undertook  to  pay  her 
certain  wages,  and  leaTe  her  an  annuity. 
So  where,  in  consideration  that  the  plaintiff 
would  not  sue  his  debtor  in  his  lifetime,  the 
latter  promised  that  his  executor  should 
pay  him  a  stipulated  sum.  Wells  v.  Hor^ 
ton,  A  Bing.  40. 

{s)  Ibid.  Lord  Holt  was  of  opink>n  that 
the  contract  oould  not  be  reftued  after 
the  expiration  of  the  year.  Lord  Raym. 
317. 

(t)  According  to  the  resolution  of  the 
Judges,  hi  Peter  t.  Compton^  Skinn.  353. 
A  contract  for  the  hire  of  a  carriage  for 
five  years  at  so  much  per  annum,  is  a  con* 
tract  not  to  be  performed  within  a  year, 
although  by  the  custom  the  liirer  was  en- 
titled to  annul  it  at  any  time  upon  the 
terms  of  paying  a  year's  hire.  Birch  v. 
E.  of  Liverpool^  9  B.  dc  C.  392;  and  see 
B.  V.  HuTshMmceaux,  7  B.  &  C.  651. 

(tt)  Boydell  v.  Drummondf  11  East, 
142.  BracegirdU  t.  Heald,  1  B.  &  A.  722. 
Where  the  contract  was  for  a  year's  serrice, 
to  commence  on  a  future  day;  part-per- 
formance in  such  case  does  not  take  it  out 
of  the  statute.    lb. 


(x)  See  the  cases  below,  under  the  I7th 
section,  and  Champion  y.  Plummer,  I 
N.  R.  252;  and  the  cases  infra,  note  (y), 
and  483,  note  (e). 

(y)  Wain  y.  WarUers,  6  East,  10.  Tlie 
promise  in  that  case  was  thus  :  "  I  will  en- 
gage to  pay  you  (theplamtiff),by  half-past 
four  tlUs  day,flfty-six  pounds  and  ezpenset, 
or  bill  to  that  amount  on  HalL  J.  W."  Tbe 
consideration  was  the  forbearance  to  ne 
Hall.  See  JSgerton  y.  Mathews^  6  Esit, 
307.  Stadt  y.  LiU,  9  East,  348.  At  to 
the  case  of  Wain  y.  WarUers,  which  bai 
excited  so  much  legal  discussion,  see  lord 
Eldon's  obseryations,  Ex  parte  MvMt,  U 
Yes.  159.  Ex  parte  Gordon,  15  Yes.  i^ 
**  To  the  amount  of  100/.  consider  me  ss 
security  on  J.  C's  account"  (signed  and 
dated.)  Held  not  a  sufficient  memorandnn 
of  an  agreement  to  pay  for  the  default  of 
J.  C.  Jenkins  Y.  Beynolds,^B.&LB.U- 
An  enganrement,  in  consideration  of  stajriag 
proceedings  on  a  bill  of  exchange  agaioit 
W.  B.,  in  these  terms,  "  Mr.  W.  will  eo- 
gage  to  pay  the  bill  drawn  by  W.  P.  is 
&your  of  S.  S."  is  hisufflcient.  Smmdsn 
V.  Wakefield,  4  B.  ft  A.  565;  see  sbo 
Goodman  y.  Chase,  1  B.  &  A. 297;  /<«- 
kinsY.Beynolds,3B.kB.  14.  An  engage- 
ment "  to  pay  you  on  T.  X.'s  account,  50 /• 
at  the  expiration  of  the  usual  credit,  oo  the 
ey  ent  of  any  deficiency  on  his  part  oo  to  do, 
is  hisufficient.  Atkinson  y.  Carter,  2  Ch- 
403.  Pace  y.  Mauls,  I  Bing.  216.  Boekm 
y.  Campbell,  3  Moore,  15.  Stead  J- 1^ 
diard,  1  Bing.  196 ;  i^fra,  483.  A  promise 
by  a  third  person  to  pay,  if  thecpeditor 
would  not  (as  he  was  about  to  do)  teu 
goods  transferred  by  the  debtor  for  the  de- 
mand, and  which  was  not  shown  to  hsf« 
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Where  the  defendant  wrote  a  letter  to  the  mortgagee  of  piemisesy  stating  Agrfement. 
that  he  bad  agreed  to  dispose  of  them,  it  was  he^  to  be  insufficient,  since  it 
did  not  specify  the  terms  of  sale,  or  the  sums,  or  number  of  houses  (z).  So 
an  agreement  for  a  lease  at  a  certain  rent,  which  did  not  specify  the 
term  (a),  was  held  to  be  insufficient.  But  it  is  sufficient  if  the  consideration 
appear  by  necessary  inference  and  implication  {b),  or  by  reference  to  an 
agreement  between  the  principal  and  the  plaintiff  indorsed  on  the  other 
side  of  the  paper  (c).  A  letter  written  by  the  defendant  to  the  plaintiff's 
attorney,  requesting  the  plaintiff  to  give  indulgence  to  a  third  person  till 
a  fotnre  day,  when  he  (the  defendant)  would  see  the  plaintiff  paid,  was  held 
to  be  sufficient  although  it  did  not  specify  the  sum,  which  was  allowed  to  be 
proved  by  parol  evidence  (d). 

A  guarantee  in  writing,  to  pay  for  goods  to  be  delivered  by  the  vendor 
to  a  third  person,  sufficiently  expresses  the  consideration  (e). 

So  a  memorandum,  signed  by  the  defendant,  by  which  he  agrees  to  give 
80  much  for  g^ds,  is  sufficient ;  for  the  consideration  is  to  be  inferred  from 
the  agreement,  viz.  the  sale  and  delivery  of  goods  {/), 

Or  same  memorandum  or  note  thereof. — Under  this  section,  as  well  as  the  Ifote  or 
17th,  the  terms  of  the  contract  may  be  collected  from  several  distinct  papers,  memoran- 
provided  they  be  connected  by  reference  from  one  to  another ;  but  it  is  not 
sufficient  to  connect  them  by  mere  extrinsic  oral  testimoDy  {g).  Thus,  an 
agreement  for  a  lease  which  does  not  specify  any  definite  term,  and  which  has 
no  reference  to  an  advertisement  which  does  express  the  term,  cannot  be  con- 
nected with  it  by  oral  evidence  (A)  ;  and  a  letter,  referring  to  some  agree- 
ment generally,  but  without  specifying  the  terms  of  it,  is  not  sufficient  (i). 


been  merely  a  mortgage,  is  not  within  the 
statute.  Barren  r.  Truuelly  4  Tannt. 
117.  '*  I  hereby  guarantee  the  present  ao- 
connt  of  MiM  H.  ikf.,  due  to  i9.  ^  Co.,  of 
112  Z.,  and  what  she  may  contract  from  this 
date,"  is  snfficient  under  the  statute  of 
frauds.  Rtusell  v.  dfoseley,  3  B.  &  B.  811. 
So  where  the  terms  were,  **  I  agree  to  he 
security  to  you  for  J,  C,  late  hi  the  em- 
ploy of  J.  P.,  for  whatever  you  may  entrust 
him  with  while  in  your  employ,  to  the 
amount  of  50 1"  Newbury  r.  Armstrong, 
6  Bing.  201.  See  further  Cole  v.  Dyer, 
9  Law  Journal ;  Ryder  ▼.  Curtit,9  D.&  R. 
62.    Sh&rtrede  v.  Cheeky  1  Ad.  &  £11. 67. 

(2)  Seagood  ▼.  Meale,  Pr.  Ch.  560 ;  9 
Tea.  250.  252 ;  11  Yes.  555. 

(a)  Clman  v.  Cooke,  1  Scho.  k  Lef.  22. 

(&)  Per  Lawrence,  J.  6  East,  808. 

(c)  Stead  r,  Liddiard,  1  Bing.  196. 

(d)  Bateman  v.  PhiUipi,  15  East,  270. 
The  letter  was  addressed  to  the  plaintiff's 
attorney,  and  ran  thus,  "  The  bearer  D, 
W.  has  a  sum  of  money  to  receive  from  a 
client  of  mine,  some  day  this  next  week ; 
I  trust  that  you  will  give  him  indulgence 
till  that  day,  when  I  undertake  to  see  you 
paid." 

(0  Stadt  V.  XAll,  9  East.  848 ;  6  Esp. 
89.  In  the  following  case  the  guarantee 
^ras  held  to  be  sniBcient : — A  letter  stating 
that  J.  S,  having  accepted  a  bill  drawn  oa 


hfan  by  the  plaintiff  for  1,026 1  he  gave  his 
guarantee  for  the  due  payment  of  ^e  same 
in  case  it  should  be  dishonoured  by  the 
acceptor.  Boehm  v.  Campbell,  3  Moore, 
15.  **  I  hand  you  drafts  drawn  by  W,  and 
accepted  by  B,  and  indorsed  by  C. ;  should 
the  bills  not  be  honoured  when  due,  I  pro- 
mise to  see  that  they  do  so."  Morris  v. 
Stacy,  Holfs  C.  153.  "  X.  having  given  his 
acceptance  for  freight  (stating  die  parti- 
culars), I  engage  to  be  accountable  to  you 
should  it  not  be  paid  when  due."  Pace  v. 
Marih,  1  Bhig.  216.  A  consideisation  is 
sufficiently  expressed  in  a  guarantee  in  thb 
form : — **  I  guarantee  the  payment  of  any 
goods  which  A,  delivers  to  BJ*  Stadt  v. 
Lill,  9  East,  348.  **  I  hereby  guarantee  the 
present  account  of  Miss  H.  Moseley,  due  to 
Shortridge  (p  Co.,  South  Shields,  and  what 
she  may  contract  from  this  date."  Ruuell 
Y.  Moseley,  3  B.  dcB.211. 

(/)  Egerton  ▼.  Mathews,  6  East,  807. 
Note,  this  was  on  the  construction  of  the 
17th  sec. 

{g)  Tawney  ▼.  Crowther,  1  Bro.  Ch.  C. 
161.318. 

(A)  Clinan  v.  Cooke,  Soh.  k,  Lef.  22. 
Evans  on  the  Stat.  vol.  1,  p.  237.  Seagood 
V-  Meale,  Prec.  in  Chan.  660.  Clerk  v. 
Wright,  1  Atk.  12.  Whaley  v.  Bagenal, 
1  Bro.  P.  C.  345. 

(i)  Ibid.     1  Ves.jun.826. 
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Thus  a  reference  in  an  agreement  to  such  parts  of  another  paper  as  hare 
been  read  to  the  party,  is  insufficient  (A). 

And  it  is  not  essential  that  a  note  or  memorandum  of  the  agreement 
should  haTe  been  delirered  to  the  other  party.  A  letter  written  by  a  man 
to  his  own  agent,  setting  forth  the  terms  of  the  agreement,  has  been  held  to 
be  sufficient  (/).  So  where  the  father  wrote  a  letter  to  a  friend  of  the 
plaintiffs,  agreeing  to  give  6001.  to  his  daughter  on  her  marriage,  to  be 
charged  upon  his  land  (m) ;  but  where  the  father  wrote  a  letter  to  the 
daughter,  after  an  agreement  with  the  intended  husband,  in  which  he 
stated  his  agreement  to  leaTe  her  8,000 1,  and  that  the  matter  was  to  be 
fully  concluded  the  next  day,  was  held  to  be  a  mere  communication,  and 
not  binding,  the  husband  haying  married  the  daughter  in  ignorance  of  the 
letter  (n). 

A  proposal,  by  letter  when  acceded  to  by  parol,  is  sufficient  (o),  although 
it  be  afterwards  retracted  and  again  agreed  to  by  parol  (p). 

Where  the  defendant  had  written  letters  to  different  people,  in  which  he 
stated  that  he  had  agreed  to  sell  an  estate  to  the  plaintiff  at  twenty-one 
years'  purchase,  upon  a  bill  filed  for  a  specific  performance,  the  plea  of  the 
statute  was  allowed  (q) ;  and,  in  general,  a  mere  written  statement  of  the 
party  to  be  bound,  of  the  terms  of  an  agreement,  will  not  be  sufficient, 
unless  it  be  either  regularly  signed  as  an  agreement,  or  unless  it  appear  that 
the  party  considered  the  agreement  as  complete.  Thus,  the  writing  instruc- 
tions for  a  deed,  unless  the  party  subscribe  or  insert  his  name,  so  as  to  give 
authenticity  to  the  document,  is  not  binding  (r).  So  where  the  counsel  for 
a  lady  took  down  in  writing  a  minute  of  the  father^s  and  intended  hus- 
band's proposals  for  a  settlement,  and  gave  them  to  a  clerk  to  prepare  the 
deeds,  and  before  they  were  drawn  the  father  died,  a  bill  for  specific  per- 
formance was  dismissed,  since  there  was  no  act  of  the  party  to  indicate  that 
he  considered  the  agreement  to  be  complete,  and  the  neglect  to  sigo  it 


IJk)  Brodie  v.  St  Paul,  1  Yes.  Jan. ;  and 
Evans  on  the  Stat  toI.  1,  p.  237,  where 
the  cases  on  this  subject  are  collected.  And 
see  Kain  t.  Old,  2  B.  &  C.  627. 

(0  Per  Lord  Hardwicke,  3  Atk.  603; 
8  Ch.  Rep.  147 ;  1  Vem.  110. 

(m)  Moore  ▼.  Harty  2  Ch.  R.  284;  1 
Vem.  210. 

(n)  Aylyffe  ▼.  Traetfy  2  P.  Wms.  06. 

(o)  Coleman  ▼.  Vpcot,  5  Vhi.  627. 
(p)  Bird  ▼.  Bloue,  2  Vent.  361.  It 
has  been  said,  that  a  proposal  by  letter, 
at  first  refused,  but  afterwards  assented 
to,  is  binding.  Hodgton  y.  Huichimon,  6 
Yin.  622 ;  but  see  obserratioos,  1  Evans's 
Stat  p.  236,  n.  13.  The  defendant  by 
letter  agreed  to  take  fixtures  at  an  ap- 
,  praisement,  and  named  S,  as  his  appraiser; 
the  plaintiff's  appraiser  and  S.  having  met, 
but  disagreeing,  appointed  an  umpire,  who 
completed  the  valuation;  but  the  defen- 
dant, under  pretext  that  he  liad  not  autho- 
rized such  umpirage,  refused  to  take  the 
goods  until  after  they  had  been  removed, 
when  he  gave  notice  that  he  was  ready  to 
pay  the  amount  at  settled  by  the  ap- 
praisers :  held,  that  taking  the  correspon- 
dence and   inventory  and   appraisement 


together.  It  amounted  to  a  sufficient  agree- 
ment within  the  statute;  and  that,  coo- 
sidering  the  whole  correspondence  as  takes 
together  to  form  the  contract,  the  whole 
was  admissible,  a  stamp  being  afilxed  to 
the  original  letter.  Hemming  v.  PerrVf 
2  M.  &  P.  376.  It  is  sufficient  to  satisfy 
the  statute  if  the  agreement  be  in  the  fona 
of  a  letter,  signed  by  the  party  sought  to 
be  charged  with  it,  though  not  signed  by 
the  plaintiffs  seeking  to  enforce  it;  bat 
where  it  does  not  contain  the  statement  of 
all  the  terms,  so  as  to  require  something 
more  than  a  simple  assent  of  the  otlier 
party,  it  is  not  an  agreement  in  writing 
within  the  statute.  Where  the  proposed 
time  of  payment  was  to  depend  upon  an 
act  to  be  done  by  the  other,  at  a  time 
which  he  was  to  fix ;  held,  tliat  as  it  re- 
quired him  to  supply  a  ftirther  term  of 
the  agreement,  viz.  tliat  time,  which  bad 
not  ^n  supplied  in  writing,  the  entire 
agreement  was  not  in  writing,  and  there- 
fore no  agreement  within  the  statute. 
Boy$  V.  Ayherst,  6  Had.  316. 

(q)  Whaley  v.  Baganal,  6Bro.  C.C. 
46.  Qu,  on  what  ground  ? 

(r)  Stokee  v.  Afom,  1  Cox's  P.  WOf. 
771,  n. 
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formally  was  evidence  to  show  that  it  was  left  open  to  further  considera-  Note  or 

So  general  instructionB  for  an  agreement  to  be  afterwards  executed  are 
not  binding  (/). 

Signed  by  the  party. — A  signature  by  the  party  as  a  witness  to  a  deed  Signatore. 
which  contains  the  agreement,  or  which  refers  to  it,  is  a  sufficient  signature 
within  the  statute  (u) ;  but  it  is  essential  to  prove  that  the  witness  knew 
that  the  instrument  contained  the  agreement,  or  referred  to  it  (x).  An 
agreement  for  the  sale  of  a  house,  beginning,  "  I,  A,  B./'  &c.  in  the  hand- 
writing of  the  vendor,  but  signed  by  the  vendee  only,  is  sufficient  to  bind  the 
vendor,  (y).  It  is  immaterial  in  what  part  of  the  instrument  the  signature 
is  contained  (2),  whether  at  the  beginning  or  end.  The  perusing  and  alter- 
ing the  draft  of  an  intended  lease  is  not  a  sufficient  signature  (a). 

It  is  not  essential  that  the  signature  should  be  upon  the  agreement  itself; 
it  is  sufficient  if  it  be  indorsed  on  the  draft  of  a  lease,  as  a  notification  of 
the  assent  of  the  party  to  the  terms  of  the  lease,  or  if  it  be  written  in  a 
letter  or  a  memorandum  which  refers  to  the  agreement  (6). 

Signed  by  the  party  to  be  charged. — It  is  sufficient  if  the  agreement  be  By  party  to 
signed  by  the  party  charged  by  it  in  the  particular  action,  although  it  has       ^^^^^9    < 
not  been  signed  by  the  other  contracting  party  (c) ;  for  the  writing  is  not 
the  contract,  but  merely  the  evidence  of  it  (d).    The  decisions  on  the  cor- 
responding clause  in  the  17th  section  are  applicable  to  this  clause  {e). 

Or  iome  other  person  thereunto  by  him  lawfully  authorized, — Proof  of  an  ^  other 
oral  authority  is  sufficient  (/).    So  it  is  sufficient  if  the  authority  of  the  ^|  ^^^^ 
agent  has  been  subsequently  recognized  {g).    An  auctioneer  is  the  agent  of  riied. 
the  vendor  under  this  section,  as  he  is  under  the  17th ;  and  his  receipt  for 
the  deposit  will  be  a  sufficient  memorandum  of  the  contract,  provided  that 
it  sufficiently  express  the  terms,  or  virtually  include  them,  by  reference  to 
other  documents  (A).    It  has  been  held  that  he  is  not  an  agent  whose  sig« 


(#)  Bawdet  v.  Amhent,  Prae.  Ch.  402. 
Bat  see  3  Atk.  503. 

(0  2  Bro.  C.  C.  600. 

(«)  1  WUs.  116;  1  Yes.  0;  3  Atk.  602. 

(x)  lUd.  Per  Lord  Hardwlcke;  and  see 
the  ubserrations  of  Sir  D.  Evans,  Evans 
on  the  Stat  vol.  1,  p.  236. 

(y)  Knight  v.  CroeJ^ord,  1  Esp.  C.  190. 
Jsemayne  v.  StaJtley,  3  Lev.  1.  Allen  v. 
Bennett,  3  Taunt  1 60.  Welford  v.  Beze^ 
ley,  1  WUs.  118. 

{z)  Ogiivie  v.  Foffambe,  3  Merivale, 
62.  Selby  v.  SeWy,  Ibid.  6.  Knight  v. 
Crockford,  1  Esp.  C.  189.  Right  d.  Cater 
V.  Price,  1  Dougl.  241.  Johnson  v.  Dodg- 
eon,  2  H.  &  W.  653.  Bat  qu,  whether  the 
laere  mention  of  the  name  of  the  defen- 
dant in  the  body  of  the  testament,  although 
It  be  drawn  by  himself,  be  sufBeient.  See 
Stokee  V.  Moore,  1  P.  Wms.  790 ;  1  Cox's 
Cases,  222.  Sugd.  V.  &  P.  80.  The  sign- 
ing by  a  party  as  a  witness  is  sufficient,  if 
hebecognizant  of  the  contents.  Welford 
V.  Beazley,  3  Atk.  503.  Harding  v.  Cre- 
thom,  1  Esp.  C.  58.  Bnt  qu.  and  see  the 
doubt  expressed  in  Ootbell  v.  Archer,  4 
N.  k  M.  485.  Where  the  auctioneer's  clerk 
signed  the  contract,  '<  Witness,  T.  N.*'  it 
was  held  not  to  be  a  signing  by  the  agent 


of  the  party.  But  where  a  principal  or 
party  to  be  bound  signs  asawitness,  wliich 
he  cannot  be,  he  cannot  be  understood  to 
sign  otherwise  than  as  a  principal.  Per 
Lord  Eldon  in  Coles  v.  Trecothiek,  0  Yes. 
234. 

(a)  Hawkins  v.  Holmes,  1  P.  Wms. 
770. 

(b)  Shippey  v.  Derrison,  6  Esp.  C.  101. 
Blagden  v.  Bradbear,  12  Yes.  466. 

(c)  3  Bro.  C.  C.  161.  318;  Str.  236; 
1  P.  Wms.  618.  Hutton  v.  Gray,  2  Ch. 
C  .  64 .  Seton  v.  Slade,  7  Yes.  265 ;  vide 
etiam,  Martin  v.  Mitchell,  2  J.  &  W. 
426 ;  see  12  Yes.  107  ;  Westam  v.  Russell, 
3  Y.  &  B.  192.  Semble,  contra,  Lawrence- 
son  V.  Butler,  1  Sch.  &  Lef.  20.  And 
see  Wheeler  v.  C<dlier,  M.  &  M.  125. 
Laythorp  v.  Bryant,  2  Biuf?.  N.  C.  735. 

{d)  See  Evans  on  the  Stat  vol.  l,*p. 
236. 

(<?)  Infra,  492. 

if)  Coles  y.  Trecothick,9YeA,2SA.250. 
Clinan  v.  Cooke,\  Sch.  &  Lef. 22.  Aliter^ 
under  the  1st  and  3d  sections. 

(g)  Maclean  ▼.  Dunn,  4  Blng.  722. 
Gosbell  V.  Archer,  4  N.  &  M.  492. 

ih)  7  East,  569.  Blagden  v.  Bradbear, 
12  Yes.  471. 
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Sec  17. 


Goods, 
wares,  ke. 


nature  will  bind  the  vendee  (t),  but  tbis  opinion  teems  to  bave  been  com- 
pletely overruled  in  the  subsequent  cases  of  Emmerson  v.  Heelis  (A),  and 
White  y.  Proctor  (/),  which  are  consistent  with  the  decisions  upon  the 
corresponding  clause  in  the  17th  section. 

Where,  upon  an  agreement  to  sell  a  bouse  for  an  annuity,  both  parties 
instructed  one  attorney,  who  made  minutes  of  bis  instructions,  as  follows, 
*^  Mr.  B.  agrees  to  convey  the  bouse  in  consideration  of  a  rent  of  40  /.  per 
annum ;  Mr.  TF.  to  take  the  stock  at  a  fair  appraisement  f*  a  bill  filed  by  If. 
for  a  specific  performance  was  dismissed  (nt). 

The  clerk  of  an  agent  bas  not,  in  general,  an  authority  to  sign  for  the 
principal,  although  it  may  be  sufiicient  in  particular  cases  where  the  princi- 
pal has  assented  (n).  Where  trustees  were  authorized  to  sell  at  the  request 
of  A,  B.,  it  was  held  that  their  general  consent  did  not  constitute  A,  B. 
their  agent,  so  as  to  enable  him  to  make  a  contract  (o).  One  of  the  parties 
cannot  be  agent  for  the  other  (p). 

Sec.  17  {q), — No  contract  for  the  sale  of  any  goodsy  wareSf  and  merehan- 
dizes,  for  the  price  of  10  2.,  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  aetualfy  receive  tbesame) 
or  give  something  in  eamegt  to  bind  the  bargain,  or  in  part  of  payment,  or 
that  some  note  or  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agenis  there- 
unto lawfully  authorized. 

For  the  Sale  of  any  Ooods,  Wares,  and  Merchandizes  (r), — It  seems  that  a 


(i)  Stan^eld  v.  Johnsonf  1  Eep.  C.  102. 
See  Lord  Eldon's  observations  in  Coles  v. 
Trecothick,  9  Ves.  234  ;  those  of  Sir  W. 
Grant,  Btickma^ter  v.  Harropf  7  Ves.  341; 
and  Higginton  v.  Clotoes,  15  Ves.  516; 
and  of  Lord  Erskine,  13  Ves.  456. 

{k)  2  Taunt.  38.  See  the  observations 
of  Mansfield,  C.  J.  in  this  case. 

(2)  41^unt.209. 

(m)  Whitchurch  v.  BeviSf2  Bro.  C.  C. 
550. 

(n)  Coles  V.  Trecothicky  9  Ves.  234. 250. 
Where  an  agent  is  authorized  to  sell  at  a 
particular  price,  a  sale  by  his  clerk  in  his 
absence  without  special  authority  is  not 
bhiding.  CoUs  v.  Trecothicky  9  V^s.  234. 
Henderson  v.  Bamewall,  1  Y.  &  J.  389. 

(o)  Mortlock  V.  Butler,  10  Ves.  292. 

(p)  Wright  v.  Bannah,  2  Camp.  203. 
Farebrother  v.  Simmons^  5  B.  &  A.  338, 
which  was  decided  on  the  17  th  section ;  and 
therefore  where  the  action  is  brought  by 
an  auctioneer,  his  signature  is  not  sni&- 
cient  Bnd, 

(q)  For  the  decisions  under  the  5th  sec- 
tiou  as  to  icills,  see  the  title  Will. 

(r)  Upon  a  parol  agreement  that  tiie 
plaintiff  should  Airnish  seed  to  the  defen- 
dant, which  he  was  to  sow  and  hairest, 
and  sell  the  crop  at  so  much  per  bushel, 
Winchester  measure ;  held,  that  it  was  to 
be  deemed  a  contract  for  the  sale  of  goods, 
and  as  it  exceeded  \0l,  was  not  binding, 
for  want  of  a  memorandum  in  writing. 
And  it  seems  that  since  the  5  Geo.  4,  c.  74, 
a  contract  for  sale  by  Winchester  measure 
is  not  valid.     Watts  t.  Friend^  10  B.  k 


C.  440.    The  defendant  agreed  by  parol  to 
purchase  ash  trees,  which  the  plaintiff  wu 
felling,  at  1  #.  6  d.  per  foot,  but  did  not 
take  them  away,  objecting  that  they  were 
faulty  and  unsound ;  the  plaintiflTs  atttn^ 
ney  required  him  to  pay  for  the  timber  he 
had  purchased  at  that  price,  to  which  th? 
defendant  replied,  by  letter,  that  heboagbt 
the  timber  to  be  sound  and  good,  that  the 
plaintiff  '^  promised  to  make  it  so,  and  now 
denies  it,  and  which  I  have  some  doabts 
whether  it  is  so  or  not ;  he  told  me  I  shoaki 
not  iutve  any  without  all,  so  we  agreed  on 
tliese  terms,  and  I  expected  him  to  sell 
to  somebody  else :"  held,  first  that  it  wis 
not  a  contract  for  the  sale  of  any  interest 
in  lands,  but  for  the  sale  of  goods,  wares, 
and  merchandise,  within  the  17th  section 
of  the  statute;  2d,  that  as  the  defendant's 
letter  did  not  reco^^iise  the  absolute  con- 
tract stated  in  the  plaintiff's  attorney's 
letter,  but  a  conditional  one,  and  which 
might  be  denied  by  the  plaintiff,  there  was 
not  a  sufficient  note  in  writfaig  to  aatisfy 
the  Stat;  and,  lastly,  that  there  heiaf 
nothing  to  show  that  the  defendant  had 
divested  himself  of  hie  right  to  object  to 
the  quality  of  the  goods,  or  the  seller  to 
have  lost  his  lien  for  the  price,  there  wis 
not  a  part  acceptance  or  receipt  of  the 
goods  into  the  defendant's  possessioD  to 
satisfy  the  statute  and  Und  him.    Smith 
V.  SurmoHy  9  B.  ft  C.  561.    The  words  do 
not  extend  to  shares  in  a  banking  coo- 
pany.    Humble  v.  Mitekell,  ^?.kD' 
141. 
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«ale  of  gtock  i6  within  fhe  statnte,  althougb  this  has  been  doubted ;  since  Ooodi, 
there  can  be  no  actual  delivery  or  acceptance  of  the  goods ;  and  in  one  in-  ^^^^9  *c* 
stance  all  the  Judges  were  divided  in  opinion  upon  this  point  (s) ;  but  in 
two  subsequent  cases  in  equity  the  Court  expressed  an  opinion  such  a  sale 
was  within  the  statute,  and  said  that  it  had  been  so  determined  in  other 
oases  (t).  In  the  case  of  SUhum  v.  Motwos,  Lord  Mansfield,  and  Wilmot  and 
Yates,  Justices,  expressed  a  doubt  whether  sales  by  auction  were  within  the  g|j^  \^ 
stattite,  on  account  of  the  great  publicity  with  which  such  sales  are  attended  (u).  auction. 
The  words  of  the  statute,  however,  are  so  plain  and  so  general  that  it  may 
be  worthy  of  great  consideration,  whether  the  Courts  would  be  warranted 
in  overruling  its  application  to  sales  by  auction,  on  the  ground,  not  that 
there  is  no  danger  of  perjury,  but  because  there  may  (and  that  is  contin- 
gent) be  less  in  sueh  cases  than  in  most  others.  The  same  reasons  would 
apply  with  equal  force  to  many  other  cases,  such  as  sales  in  markets  and 
furs.  It  is  also  to  be  observed,  that  sales  by  auction  of  lands  have  been 
held  to  be  within  the  4th  section  of  the  same  Act  (x).  Where  the  thing 
eontracted  for  did  not  exist  at  the  time  of  the  contract,  but  was  to  be  so  con- 
stituted by  the  application  of  subsequent  labour,  and  was  consequently  in-> 
capable  of  delivery  or  acceptance  at  the  time  of  agreement,  the  contract 
was  held  not  to  be  within  this  section  of  the  statute,  although  the  materials 
to  be  employed  did  exist  at  the  time  of  contract.  Thus  a  contract  for  a 
chariot  to  be  made  (jf),  or  for  the  purchase  of  a  quantity  of  oak  pins,  to  be 
cut  out  of  slabs  and  delivered  to  the  buyer  (z) ;  or  for  a  quantity  of  com  to 
be  thrashed  out  (a),  was  not  within  the  statute.  But  now,  by  the  st  9  Geo.  4) 
c.  14,.  s.  7,  the  former  enactments  are  to  take  effect,  ^  notwithstanding  the 
goods  may  be  intended  to  be  delivered  at  some  future  time,  or  may  not  at 
the  time  of  such  contract  be  actually  made,  procured  or  provided,  or  fit  or 
ready  for  delivery,  or  some  act  may  be  requisite  for  the  making  or  com- 
pleting thereof,  or  rendering  the  same  fit  for  delivery."  The  former  statute 
was  held  to  extend  to  the  sale  of  things  which  exist  in  aoUdo  at  the  time  of 
the  sale,  although  the  contract  were  but  executory  (6),  and  although  the 
goods  were  to  be  subsequently  delivered  at  a  different  piece  (c). 

Where  there  was  a  verbal  contract  by  the  plaintiffs,  who  were  millers,  for 
the  sale  of  a  quantity  of  fiour,  which  at  the  time  was  not  prepared  and  in  a 
state  capable  of  immediate  delivery ;  held,  that  this  was  a  contract  for  the 
sale  of  goods  within  the  statute  (d). 

A  contract  to  procure  goods  and  carry  them  is  not  within  the  statute,  for 
it  is  not  a  contract  of  Bale(e). 

A  contract  for  the  sale  of  shares  in  a  canal  navigation,  or  other  public 


(j)  Pieiering  v.  AppUby,  2  P.  Wms. 
807. 

(t)  Free.  Chan.  633 ;  and  see  Ca.  T. 
King,  41. 

(u)  In  Simon  v.  Motivoi,  1  BL  580. 
Bat  the  case  was  not  decided  npon  that 
gronnd. 

(or)  See  Lord  Bllenborough's  observa- 
tions upon  this  point,  in  Hinds  v.  WhitB- 
hotue  ;  and  see  Heyman  v.  NeaU,  2  Camp. 
337 ;  12  Ves.  jnn.  466.  This  is  now  so 
settled ;  Kentoorthy  v.  Scholefield^  2  B.  & 
C  946. 

(y)  Towers  v.  Osborne,  Str.  606. 

(z)  Graves  v.  Buck,  3  M.  &  S.  178. 

(a)  Clayton  ▼.  Andrews,  4  Bur.  2101. 


(»)  Alexander  v.  Comber,  1  H.  B.  2a 
Bondeau  ▼.  Wyatt,  2  H.  B.  63.  Cooper 
V.  EUton,  7  T.  R.  14.  Although  the  prin- 
ciple has  in  prerioas  cases  been  laid  down 
to  that  extent.  See  Str.  406;  2  Bur. 
2101. 

(c)  Cooper  v.  EUton,  7  T.  R.  14. 

(cQ  Garbutt  v.  Watson,  6  B.  &  A.  613. 
60  an  agreement  to  Aimish  chimney-pieces 
at  certain  prices,  and  **  to  finish  them  in 
a  tradesmanlike  manner,"  was  held  to  be 
a  contract  for  the  sale  of  goods  requiring 
no  stamp,  and  something  remaining  to  be 
done  before  delivery  made  no  difference* 
Hughes  v.  Breeds,  2  C.  &  P.  159. 

(e)  Cobbold  v.  Caston,  I  Bing.  380. 

i4 
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undertaking,  need  not  b6  in  writing,  not  being  within  the  statute  of 
fraudei  {f). 

In  order  to  constitute  an  acceptance  within  this  clauae,  there  must  be  such 
an  actual  parting  with  the  possession  as  devests  the  vendor  of  his  lien. 

Where  a  party  purchased  several  articles  in  a  shop  at  separate  prices,  and 
some  were  severed  from  the  bulk  and  marked  hf  him ;  it  was  held,  that  the 
whole  purchase  was  an  entire  contract,  and  being  above  10  k  was  within  the 
statute,  and  no  sufficient  transfer  and  acceptance  to  bring  it  within  the 
exception  in  the  17th  clause,  and  that  to  satisfy  the  exception  there  must 
be  an  actual  transfer  and  acceptance  of  the  goods,  or  part  thereof  (^). 
Part  for  Shall  accept  part  of  the  goods  so  soldy  and  actually  receive  the  some.— The 

acceptance.  ^^^  ^^  ^  ^^^^  ^^^  20  /.  to  be  returned  if  in  foal,  and  part  of  the  price  to  be 
paid  back,  is  an  entire  and  conditional  contract,  and  the  acceptance  in  the 
first  instance  takes  the  case  out  of  the  statute  (A).  Where  the  goods  are 
ponderous,  a  constructive  delirery  is  sufficient ;  as  where  the  vendor  deliveis 
to  the  vendee  the  key  of  the  place  where  the  goods  are  deposited  (t) ;  or  the 
muniments  of  a  ship  (A) ;  or  the  vendee  comes  the  next  day  and  sees  the 
goods  weighed  off  (/);  or  sells  part  of  the  commodity  sold  to  another,  who 
removes  it  (m). 

But  an  actual  delivery  and  acceptance  of  part  of  the  goods  takes  the  ease 
out  of  the  statute ;  as  where  the  vendee,  having  purchased  a  quantity  of 
balsam  of  Peru  for  200/.,  sent  an  agent  with  baskets  for  part  of  it,  which 
was  delivered  (n).  And  if  the  purchaser  take  a  sample,  which  is  to  be  con- 
sidered as  part  of  the  commodity  contracted  for,  and  not  as  a  mere  speci- 
men, it  is  a  part-acceptance  within  the  statute  (o). 

Where  goods  were  ordered  by  parol  at  11<.  per  pound,  and  were  sent  to 
the  vendee,  who  opened  the  bale,  but  sent  them  back  with  a  letter,  alleging 
that  they  were  not  worth  6<.  per  pound,  it  was  held  to  be  no  acceptance (/i). 


(/)  Latham  v.  Barber^  6  T.  R.  67. 
Ig)  Baldney  v.  Parker,  8  B.  &  C.  37  ; 

3  D.  &  R.  220.  Where  goods  were  made 
to  defendant's  order,  and  be  took  away 
some  part ;  held  that  it  was  not  a  safficient 
acceptance  of  the  goods  within  the  statute, 
and  that  the  plaintiff  could  not  recover  on 
the  count  for  goods  sold  and  delivered. 
Thompson  v.  Maceroni,  8  B.  &  Cr.  1; 

4  D.  &  R.  610.  Thr  traveller  of  A,  8l  Co. 
in  London,  having  called  upon  B.  in  the 
country  for  orders,  S.  gave  an  absolute 
order  for  a  quantity  of  cream  of  tartar, 
and  offered  to  take  a  quantity  of  lac  dye, 
at  a  certain  price ;  the  traveller  said  the 
price  was  too  low,  bat  that  he  would  write 
to  his  principals,  and  if  B.  did  not  hear 
from  them  in  one  or  two  days,  he  might 
consider  that  hu  offer  was  accepted.  A, 
&  Co.  never  wrote  to  B,  but  sent  all  the 
goods ;  held,  that  this  was  not  a  Joint 
order  for  them  all,  so  as  to  make  tlie  ac- 
ceptance of  the  cream  of  tartar  the  accept 
ance  of  the  lac  dye  also,  within  20  Car.  2, 
c.  8,  8. 17.  Price  v.  Lea,  1  B.  &  C.  106. 
See  Hodgson  v.  Le  Bret,  I  Camp.  233. 
Anderson  v.  Scott,  n.  Ibid.  In  the  latter 
case,  the  plaintiff  havlug  selected  several 
pipes  of  wine  in  the  defendant's  cellar,  and 
agreed  for  the  purchase,  cut  off  the  spills 


or  pegs  by  which  the  wine  is  tasted,  snd 
the  defendant's  clerk  marked  the  plaintiifi 
initials  on  the  casks ;  held  to  be  a  sufficient 
delivery.  Where  a  joint  order  is  given  f<jr 
several  classes  of  goods,  the  aeceptaoee  of 
one  class  is  a  part-acceptance  of  tibe  whole. 
EUiott  V.  Thomas,  3  H.  5c  W.  170. 

(h)  WUliams  v.  Burgess^  3  P.  &  D. 
422 

(t)  Searle  v.  Keeoes,  2  Esp.  C.  56B. 
Peekerley  v.  Appleby,  Com.  3^.  Colt  v. 
Nethersoll,  2  P.  Wms.  806. 

(k)  1  Atk.  171. 

(l)  Simon  v.  Motivos,  8  Bnrr.  1931 ; 
1  Bl.  606. 

(m)  Chaplin  v.  Rogers^  1  East,  109. 

(n)  Descard  v.  Bond,  cor.  Lord  Hard- 
wicke,  7  Geo.  2.  But  where  goods  of  the 
value  of  1442.  are  made  to  order,  and  re- 
main in  the  possession  of  the  vendor  at  the 
request  of  the  vendee,  with  the  ezeeption 
of  a  small  part  which  the  latter  takes 
away,  this  is  no  acceptance  of  the  retidse. 
Th^npson  v.  Maceroni,  8  B.  &  C.  1. 

(o)  Hinde  v.  Whitehouse,  7  East,  556. 
Klinitzyr.  Surrey,  6  Bap.  C.2ff!,  Taiver 
V.  West,  Holt's  C.  176,  Cooper  x.JSlston, 
7  T.  B.  14. 

(p)  Kent  V.  Huskisson,d  K  &  P.88S. 
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Whether  there  han  been  an  acceptance  or  not  by  the  yendee,  is  in  many  Pioof  of 
instances  a  question  of  fact  for  the  jury ;  the  sale  by  the  vendee  of  part  of  •«^*"*«*' 
the  commodity  sold,  is  evidence  of  an  acceptance  for  their  consideration  (q), 
A  delivery  to  an  agent  (r)  appointed  by  the  vendee,  as,  for  instance,  a 
carrier,  has  been  held  to  be  an  acceptance  within  the  statute ;  although  by 
requiring  an  acceptance  of  the  goods,  as  well  as  an  actual  receipt  of  them^ 
the  Legislature  seems  to  have  intended  some  actual  assent  by  the  principal 
beyond  that  constructive  assent  which  may  be  inferred  firom  mere  delivery 
to  an  agent («).  But  in  later  cases  this  doctrine  has  been  overruled;  and 
the  rule  is,  that  so  long  as  the  buyer  continues  to  have  a  right  to  object 
either  to  the  quantity  or  quality  of  the  goods,  there  can  be  no  acceptance  of 
the  goods  (t) ;  and  that  go  long  as  the  seller  retains  a  lien  on  the  goods, 
there  can  be  no  receiving  of  them  within  the  statute  by  the  vendee  (v). 
A  dealer  in  London,  in  the  habit  of  delivering  goods  at  a  wharf  in  London, 
delivered  a  parcel  at  the  wharf  on  a  parol  order,  and  the  g^oods  having  been 
lost,  it  was  held  that  the  vendee  could  not  recover  (x).  Again,  where  a 
verbal  order  was  given  to  the  agent  of  the  vendor  for  goods,  which  were  to 
remain  in  the  possession  of  the  vendor  tiU  called  for,  and  the  agent  mea- 
sured the  goods,  and  set  them  apart,  it  was  held  that  there  was  no  accept- 
ance within  the  statute  (y). 


(q)  Chaplin  v.  Sogers,  1  East,  103. 

(r)  Where  the  purchaser  of  two  horses 
desired  the  Tendor  to  keep  them  in  his 
poescssioii  at  livery,  and  the  vendee  in 
consequence  removed  them  fh>m  one  stable 
into  another ;  it  was  held  that  the  vendor 
himself  might  be  considered  as  the  agent 
of  the  vendee.  Elmore  v.  Stone,  I  Taunt. 
458.  Where,  upon  the  sale  of  a  hogsh'ead 
of  wine  in  the  London  Dock  warehouses, 
a  delivery  order  only  was  g^ven,  but  ncr 
contract  In  writing;  held,  Uiat  although 
the  London  Dock  Company  might  be 
bound,  when  required,  to  hold  the  goods 
on  account  of  the  vendee,  yet  having 
originally  held  it  as  the  agents  of  the  ven- 
dors, there  could  be  no  acceptance  by  the 
vendee  until  the  company  accepted  the 
order  for  delivery,  and  thereby  assented  to 
hold  the  wine  as  agents  of  the  vendee. 
Bentall  v.  Bvm,  3  B.  &  Cr.  423;  5  D.  & 
R284. 

A.  agreed  to  purchase  a  horse  from  B. 
for  ready  money,  and  to  take  him  within 
a  time  agreed  upon.  About  the  expiration 
of  that  time  A,  rode  the  horse,  and  gave 
directions  as  to  its  treatment,  &c. ;  but  re- 
quested that  it  might  remain  in  JS/s  pos- 
session for  a  further  time,  at  the  expiration 
of  wliich  he  promised  to  fetch  it  away,  and 
pay  the  price ;  to  this  B,  assented.  l%e 
horse  died  before  A,  paid  the  price  or  took 
it  away ;  held,  that  there  was  no  accept- 
ance of  tiiie  horse  witliin  the  meaning  of  the 
Statute  of  Frauds.  Tempest  v.  Fitzgerald, 
3  B.  &  A.  680.  A  horse  was  sold  by 
verbal  contract,  but  no  time  was  fixed  for 
the  payment  of  tlie  price.  The  horse  was 
to  remain  with  the  vendors  for  twenty 
days,  witliout  any  chaise  to  the  vendee ; 
at  that  time  the  horse  was  sent  to  grass 


by  the  direction  of  vendee,  and,  by  his  de- 
sire, entered  as  the  horse  of  one  of  the 
vendors.  Held,  tliat  there  was  no  accept- 
ance of  the  horse  by  the  vendee.  Carter 
V.  Tausunnt,  6  B.  &  A.  8d6.  Where  a 
vendee  verbally  agreed  at  a  public  market 
with  the  agent  of  the  vendor  to  purehase 
twelve  bushels  of  tares  (then  in  vendor's 
possession,  constituting  part  of  a  lai^per 
quantity  In  bulk),  to  remain  in  vendor's 
possession  till  called  for,  and  the  agent 
on  his  return  home  measured  the  twelve 
bushels,  and  set  them  apart  for  the  vendor; 
held,  that  this  did  not  amount  to  an  ao* 
ceptance  by  tlie  latter,  so  as  to  take  the 
case  out  of  the  statute.  Howe  v.  Palmer 
3  B.  &  A.  321. 

{s)  Bart  V.  SattUy,  3  Camp.  528,  where 
it  was  held  at  Nisi  Prius,  that  a  delivery 
on  a  parol  order  to  a  carrier  who  had  been 
in  thie  habit  of  carrying  goods  fh>m  the 
vendor  to  the  vendee,  was  a  delivery  to 
the  vendee.  See  also  Button  v.  Solonun^ 
son,  3  B.  &  P,  583;  Dawes  v.  Peekj 
8T.R.330. 

(0  Howe  V.  Palmer,  3  B.  &  A.  321 ; 
it{fra,  note  (y);  Hanson  v.  ArmUage, 
5  B.  &  A.  557. 

(u)  Baldney  v.  Parker,  3  B.  &  C.  37 ; 
supra,  488.  Carter  v.  Toussaint,  5  B.  & 
A.  856;  supra,  note(r).  And  see  Tem» 
pest  Y.  Fitzgerald,  9  B.Sl  A.  eeO',  supra, 
note  (r). 

(x)  Hanson  v.  Armitage,  5  B.  &  A. 
567. 

(y)  Howe  v.  Palmer,  3  B.  &  A.  321, 
And  see  Astey  v.  Emery,  4  M.  &  S.  262. 
illusion  v.Hod^on,  6  Price,  630.  Where 
goods  bought  abroad  were  delivered  at  a 
foreign  port  on  board  a  ship  chartered  by 
the  purcnaser,  it  was  held  to  be  no  accept- 
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Proof  of  In  order  to  satisfy  the  statute  there  must  be  a  delivery  of  the  goods  with 

aceeptBBce.  intent  to  vest  the  right  of  possession  in  the  vendee,  and  there  must  be  an 
actual  acceptance  by  the  latter  with  intent  to  take  possession  as  owner  (2). 

Where  the  law  can  pronounce  on  the  facts  of  the  case,  whether  they  con- 
stitute an  acceptance  within  the  statute,  the  question  is  of  course  a  question 
of  law  (a) ;  but  in  other  cases  the  question  of  law  may  depend  upon  the 
conclusion  of  the  jury,  whether  there  has  or  not  been  a  delivery  and  aecept^ 
ance  in  point  of  fact  {b). 

The  detaining  goods  sent  for  approval,  beyond  a  reasonable  time,  affords 
a  presumption  of  acceptance  (e). 

Or  giving  something  in  earnest  to  bind  the  bargahiy  or  in  part  pajfment— 
The  putting  a  shilling  into  the  hand  of  the  servant  of  the  vendor,  which  is 
immediately  returned,  is  not  sufficient  (d). 

Same  note  or  memorandum* — It  is  sufficient  if  a  contract  can  be  collected 
from  several  different  and  separate  documents,  if  they  can  be  sufficiently 
connected  (e).  A  bill  of  parcels,  in  which  the  vendor's  name  is  printed, 
may  be  connected  with  a  subsequent  letter  written  by  the  vendor  to  the 
vendee  (/).    So  an  order  for  g^ds,  written  and  signed  by  the  vendor  in  s 


Earnest 


Note  or 
memoran- 
dum. 


ance.    Acebal  t.  Xery,    10  Bing,  376; 
4  M.  &  S.  217. 

{z)  Per  C.  Phillips  v.  Bistolli,  2  B.  & 
C.  513.  Bulk  samples  were  sent  by  ooach 
pnrsaant  to  contract,  the  defendant  re- 
turned them  88  not  answering  the  samples 
by  which  he  bought;  the  jury  found  that 
they  did  answer  the  samples,  but  the  Court 
held  that  there  was  no  acceptance.  John^ 
son  V.  Dodgson,  2  H.  &  W.  653.  The  use 
of  more  than  was  necessary  for  ascertain- 
ing the  quality  of  goods  does  not  amount 
to  an  acceptance.  £Uiott  ▼.  TtianuUf 
8M.&W.  170. 

Where  the  defendant  ordered  a  machine 
to  be  made  without  stipulation  as  to  price, 
and  paid  money  on  account  when  he  saw 
it  finished,  admitted  that  it  was  made  to 
outer,  requested  the  plaintiff  to  send  it 
home,  and  afterwards  (the  maker  having 
refused  to  deliver  the  machine  without 
receiving  the  full  amount,  and  havhig  di- 
rected his  attorney  to  proceed)  said  that  he 
would  endeavour  to  arrange  if  they  would 
give  him  time,  it  was  held  to  be  a  sufficient 
acceptance  to  enable  the  plaintiffs  to  re- 
cover for  goods  bargained  and  sold.  Slliott 
V.  Pybus,  10  Bing.  512;  4  M.  &  S.  389. 

A.  employed  B.  to  make  a  waggon,  and 
before  it  was  finished  employed  a  work- 
man to  fix  upon  it  some  iron-work  and  a 
tilt,  and  it  was  held  that  this  did  not 
amount  to  an  acceptance.  Maherly  v. 
Sheppardf  10  Bing.  90.  But  per  Tindol, 
C.  J.,  it  might  have  been  otherwise  if,  at 
the  time,  the  waggon  had  been  finished. 

(fl)  Vide  Vol.  I.  tH.  Law  anb  Fact. 

(A)  Blenkinsop  v.  Clayton,!  Taunt  597. 
Where  an  article  was  sold  at  an  auction,  by 
the  conditions  of  which  the  purchaser  was 
to  pay  30  per  cent,  on  the  price,  on  being 
declared  the  highest  bidder,  and  the  residue 
before  the  goods  were  removed,  and  an 
article  was  knocked  down  to  ^.  as  the 


highest  bidder,  and  delivered  to  him  im- 
mediately, and  after  it  had  remained  in  his 
hands  for  a  few  minutes,  he  said  he  had 
mistaken  the  price,  and  refused  to  keep  it, 
it  was  held  to  be  a  question  of  &ct  for  the 
jury  whether  there  had  been  a  delivery  by 
the  seller,  and  an  acceptance  by  the  buyer, 
with  intent  to  transfer  the  right  of  poees- 
sion.  PhUlips  v.  BistoUiy  2  B.  &  C.  511. 
Chaplin  v.  Rogers,  1  East,  194.  On  »n 
action  for  goods  sold  and  delivered,  tlie 
defendant,  after  a  parol  purchase  of  a  stack 
of  hay,  sold  part  of  it  to  a  third  person,  by 
whom  it  was  taken  away  without  the  ven- 
dor's approbation ;  it  was  left  by  Hotfaaffl) 
B.  to  the  Jury,  to  say  whether  there  bad 
been  an  acceptance  by  the  defendant. 
After  a  verdict  for  the  plaintHT,  on  a  motioa 
for  a  new  trial,  one  ground  of  which  «u 
that  the  Judge  had  left  matter  of  hiw  as  a 
fact  for  the  jury,  a  new  trial  was  rcftM«i; 
and  Lord  Kenyon  and  the  rest  of  the  Court 
held  that  the  specific  finding  by  the  jniy, 
that  there  was  an  acceptance,  put  an  end 
to  the  question  of  law.  But  what  consti- 
stutes  an  acceptance  is  fluently  a  qnes- 
tion  of  law.  Thus  in  Hinde  v.  Whitehou$e 
(7  Bast,  558)  it  was  held,  that  the  ac<:tfpt- 
ing  of  samples  of  sugar  delivered  as  part 
of  the  property  purchased  at  an  anction, 
was  a  sufficient  acceptance  in  point  of 
law. 

(c)  Coleman  v.  Oibson,  1  Mo.  k  R- 
168. 

(d)  Blenkinsop  v.  Clayton.  7  Taoiit 
597. 

(e)  Infra,  4SS$. 

(/)  Savmderson  v.  Jackson,  2  R  &  P* 
238 ;  supra,  483.  The  purchaser  of  a  tarn* 
dred  sacks  of  good  English  seconds  flour, 
at  45 «.  a  sack,  wrote  to  the  vendow  ai 
follows :  **  I  hereby  give  you  notice,  that 
the  com  you  delivered  to  me  in  part  yet- 
ibnnance  of  my  contract  with  yon  lor  Iw 


ft 

If 
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book  of  the  vendee's,  but  not  Daming  the  latter,  may  be  connected  with  a  Note  or  me- 
letter  written  by  the  rendor  to  his  agent,  mentioning  the  name  of  the  ven-  »u>mMlani. 
dee(^) ;  but  where  the  letter,  sabsequently  written  by  the  vendee,  recognised 
the  order,  but  at  the  same  time  insisted  that  the  terms  of  it  had  not  been 
performed,  inasmnch  as  the  goods  had  not  been  delivered  in  time,  it  was 
held  that  it  could  not  establish  a  previovs  defective  memorandum  (A).  And 
it  was  held  that  parol  evidence  was  inadmissible  to  show  that  there  had  been 
no  stipulation  as  to  time  ( i). 

A  material  alteration  of  a  written  agreement  by  an  oral  one,  substi- 
tuting another  day  as  the  last  of  a  period  within  which  goods  were  to  be 
delivered,  is  not  binding  (A). 

If  the  iedd  bargain  be  made  or  mgned. — It  has  been  held,  that  the  word  Bargain. 
bargainy  as  used  in  this  clause,  does  not  render  so  strict  a  statement  of  the 
constituent  and  essential  members  of  the  contract  necessary,  as  the  word 
agreement  does  under  the  fourth  section:  a  memorandum  is  sufficient  to 
bind  the  defendant  as  the  vendee,  although  it  does  not  express  the  eomr 
tiderathn  for  the  promise  (/),  except  by  implication  from  the  promise  itself ; 
but  the  note  must  express  the  names  of  both  the  contracting  parties,  and 
the  price  (m) ;  and  therefore  a  note  signed  by  the  vendor  of  goods,  but  not 
mentioning  the  buyer's  name,  is  iaeui&cient  (n). 


t 


sacks  of  good  English  seconds  floor,  at 
45 1.  per  sack,  is  of  so  bad  a  quality  that 
I  cannot  sell  it,  or  make  it  into  saleable 
bread ;  the  sacks  of  floar  are  at  my  shop, 
and  you  will  send  for  them,  otherwise  I 
Bhall  commence  an  action."  To  which 
the  vendors  answered  by  their  attorney, 
'*  Messrs.  L.  and  L,  consider  they  have 
performed  their  contract  with  yon  as  fiir  as 
it  has  gone,  and  are  ready  to  complete  tlie 
remainder ;  and  unless  the  flour  is  paid  for 
at  the  expiration  of  one  month,  proceedings 
will  be  taken  for  the  amount  -, "  held,  that 
a  Jory  was  warranted  in  concluding  that 
the  contract  mentioned  in  the  vendoPs  an- 
swer was  the  same  as  that  particularized 
in  the  purdiaser's  letter, and  that  therefore 
the  two  writings  constituted  a  sufficient 
memorandum  of  the  contn^st,  under  the 
17  th  sect  of  the  statute.  Cdbhold  r. 
dutoTiy  1  Bing.  390.  And  see  Jackun  v. 
JLowe,  ir\fr(ij  note  (m). 

(g)  Allen  v^Bennet,  3  Taunt.  169. 

(h)  Cooper  v.  Smithy  16  East,  103.  So 
where  the  letter  stated  the  goods  had  not 
arrived,  and  that  if  they  did  not  arrive  in 
a  few  days,  the  defendant  (the  alleged  ven- 
dee) must  get  some  elsewhere.  RickardM 
y.  Porter,  6  B.  dc  C.  437.  See  Jackson  v. 
Porter,  1  Bing.  9. 

(i)  Cooper  V.  Smith,  15  East,  103. 

(k)  Stead  V.  Duwber,  2  P.  &  D.  447. 
Where  tlie  written  contract  stated  a  time 
and  place  for  the  delivery  of  goods,  held 
that  an  alteration  as  to  the  time,  to  be  bind- 
ing, must  be  in  writing.  MarshaU  v.  Lynn, 
6  M.  &  W.  109;  overruling  Ct^v.  Penn, 
1  M.&Selw.  81. 

(/)  Bgerton  v.  Matthewi,  6  East,  307. 
Bat  there  the  consideration  did  appear  by 
necessary  inference.     Vide  supra,  483. 


(m)  A  memoraiidnm  given  by  the  buyer 
assenting  to  take  a  horse  if  it  turned  oat  to 
be  of  the  age  represented,  but  which  was 
silent  as  to  price ;  held  insufficient.  J^l- 
more  v.  Kingseote,  5  B.  &  C.  683.  In  the 
case  of  Kain  v.  Old,  2  B.  &  C.  627,  which 
was  one  of  contract  for  the  sale  of  a  ship, 
the  Court  seem  to  have  been  of  opinion 
tliat  the  contract  was  imperiect,  because  it 
did  not  mention  the  price,  and  that  the 
defect  was  not  supplied  by  any  extrinsic 
proof;  for  though  the  bill  of  sale  mentioned 
the  price,  it  did  not  meoUon  any  previous 
contract  or  agreement.  In  an  action  by 
the  vendee  of  goods  against  the  vendor,  for 
breach  of  contract,  a  letter  written  by  the 
phuntiff  stating  the  terms  of  the  contract, 
coupled  with  an  answer  written  by  the  de- 
fendant's attorney,  insisting  that  the  con- 
tract has  been  performed  pro  tanto,  is 
sufficient  evidence  of  the  contract  Jaok" 
son  V.  Lowe,  1  Bing.  9. 

It  seems,  however,  that  the  rule  as  to 
price  is  sutgect  to  this  distinction  and  ques- 
tion, viz. :  whether  the  omission  be  accord- 
ing to  the  Intention  of  the  parties  to 
stipulate  fbr  a  reasonable  price,  or  be  an 
imperfection  in  the  statement  of  the  con- 
tract, which  in  the  latter  case  would  be 
insufficient,  whilst  in  the  former,  an  inten- 
tion to  contract  for  a  reasonable  price  may 
be  presumed.  Hoadley  v.  M^Lains,  10 
Bing.  482;  4  M.  &  S.  340.  In  Aeehal  v. 
Levy,  10  Bing.  382,  a  farther  distmction 
was  made  in  tlie  latter  case,  between  an 
executed  and  an  executory  contract ;  this, 
however,  does  not  seem  to  be  warranted 
by  Hoadley  v.  M'Laine, 

(n)  Champion  v.  Plummer,  1  N.  B. 
252;  vide  supra,  463. 


Signature. 
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Signed  by         Madt  or  signed  {o)  by  the  partie8,'-'A  bill  of  parcels,  in  which  the  Tendor*! 

the  parties,  name  is  printed^  is,  it  seems,  a  sufficient  making  or  signing  to  bind  the 
vendor  (^X  as  a  signing  by  him.  But  at  aU  erents  a  letter  subsequently 
written  to  the  yendee,  admitting  a  contract,  may  be  connected  with  the  hill 
of  parcels,  to  take  the  case  out  of  the  statute  {q).  So  in  Seknnder  y. 
Norris(r)f  where  the  name  of  the  vendor  (the  defendant)  in  the  bill  of  par- 
cels was  printed^  but  the  defendant  had  written  the  vendee's  name  upon  it, 
it  was  held  to  be  a  sufficient  signature.  An  agreement,  beginning  ^  1,  ii.  JB. 
agree  to  sell,''  although  not  otherwise  signed  by  the  party,  is  sufficient  to 
bind  the  vendor  («). 

By  the  parties  to  be  charged. — It  is  sufficient  if  the  memorandum  be 
signed  by  the  defendant,  the  vendor;  though  it  was  not  signed  by  the 
plaintiff,  the  vendee ;  and  although  it  could  not  have  been  enforced  against 
the  latter  (0* 

A  memorandum  signed  only  with  the  initials  of  the  vendor,  the  name  of 
the  vendor  nowhere  appearing,  is  not  sufficient  (u). 

Or  their  agents  thereunto  lawftUfy  authorized. — ^A  broker  is  an  agent  for 
both  parties,  and  they  are  bound  by  the  contract  which  he  makes,  of 
which  the  bought-and-sold  notes  and  his  book  are  evidence  {v).  The 
authority  of  an  agent  who  makes  a  contract  in  writing  may  be  con- 
ferred (x)  or  ratified  (y)  orally. 

In  the  case  of  sales  by  auction,  it  seems  to  be  now  settled  that  the  auc- 
tioneer is  an  agent  lawfully  authorized  by  the  buyer  to  sign  a  contract  for 
him(z),  though  it  is  otherwise  where  the  auctioneer  himself  brings  the 
action  (a).  The  authority  in  such  case  is  given  by  bidding  aloud ;  and 
where  the  name  of  the  purchaser  of  different  lots  is  written  by  the  auc- 
tioneer opposite  to  the  different  articles  for  which  the  purchaser  b  the 
highest  bidder,  on  the  sale-bill,  the  memorandum  is  sufficient  to  satisfy  the 


By  agent. 


(o)  A  signatare  in  pencil  is,  it  seems, 
saffident  Geary  y.  Phyne,  5  B.  &  C. 
334.  Note,  that  that  was  the  case  of  an 
indorsement  of  a  bill  of  exchange. 

(p)  Saundersan  ▼.  Jackion,  2  B.  5c  P. 
288.  Note,  in  this  case  a  letter  referring 
to  the  contract  was  afterwards  written  by 
the  vendor  to  the  vendee ;  and  note  also, 
that  the  vendee's  name  appeared  in  the  bill 
of  parcels.    See  I  N.  R.  154. 

(a)  Ibid.  In  Schneider  v.  Norrit,  2  M. 
&  S.  286,  Bampier,  J.  Intimated  that  in 
the  case  of  Sattndertan  v.  Jackson,  the 
case  was  taken  out  of  the  operation  of  the 
statute  by  the  subsequent  letter  only. 

(r)  2  M.  &  S.  286. 

(s)  Knight  v.  CrocJford,  1  Esp.  C. 
100. 

(0  Allen  V.  Bennett,  8  Tsnnt.  160; 
supra,  485. 

(ti)  Jacob  T.  Kirk,  2  M.  &  R.  221. 

(r)  Heyman  v.  Neale,  it  Camp.  337 ; 
Jtucker  y.  Cammeyer,  1  Esp.  C.  105.  Ck>- 
pies  of  an  unsigned  entry  in  the  broker's 
boolc  delivered  to  each  party,  held  suffi- 
cient GoomT.  Aflalo,  Q  B.  Sc  Cr.  117. 
Vide  if\fra,  403,  and  tit  Yen  dob  and 
Vbndsb. 


(ar)  Aeebal  v.  Levy,  10  Bing.  878. 

(y)  Maclean  v.  Dwm,  4  Bing.  722. 

(z)  JSmmeraon  v.  Heelis,  8  Taunt  98; 
Hinde  v.  Whitehouse,  7  Bast,  658 ;  Simon 
y.  Motivos,  1  Bl.  500;  Kenworthy  t. 
Sehqfield,  2  B.  &  C.045;  PhiUimoreT. 
Barry,  1  Camp.  513.  But  where  it  wss 
agreed  between  the  owner  of  goods  and  his 
creditor  that  the  price  of  goods  bought  by 
the  latter  should  be  set  against  the  debt,  it 
was  held  that  the  creditor  was  not  bound 
by  the  printed  conditions  of  sale,  that  pur- 
chasers should  pay  part  of  the  price  at  the 
sale,  and  the  rest  oi>  delivery.  Bartlett  v. 
Pumell,  4  Ad.  8l  Ell.  702.  It  is  sufficient 
if  the  agent's  name  appear  in  the  contract ; 
as  where  the  auctioneer  signs  tlie  name  d 
an  agent  employed  to  purchase  lands.  Ke- 
tnesy  v.  Proctor,  IJ.  kW.  850;  White 
V.  Proctor,  4  Taunt  200. 

(a)  Wliere  an  auctioneer  wrote  down 
the  defendant's  name,  by  his  authority, 
opposite  to  the  lot  purchased ;  held,  tfatt 
in  an  action  brought  in  the  name  of  the 
auctioneer,  the  entry  in  such  book  was  not 
sufficient  to  take  the  case  out  of  the  sta- 
tute. Farebrother  v.  Simmons,  5  B.  &  A* 
333. 
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Statute  (ft).  So  where  the  auctioneer  wrote  the  initials  of  the  agent  of  the  By  tgent. 
buyer's  name,  together  with  the  prices,  opposite  to  the  lots  purchased,  in 
the  printed  catalogue,  and  the  principal  afterwards,  in  a  letter  to  the  agent, 
recognized  the  purchase  (c).  But  where  the  auctioneer  signs  the  name  of  a 
buyer  on  a  mere  catalogue  of  the  goods,  which  is  neither  connected  with, 
nor  refers  to  the  conditions  of  sale,  which  are  read  at  the  time  of  sale,  it 
seems  that  this  is  not  a  memorandum  of  a  contract  of  sale  according  to  those 
conditions  (tf).  A  broker  is  the  agent  of  both  parties.  Where  regular 
bought-and-sold  notes  haye  been  made  out,  they  are  the  proper  evidence  of 
the  contract  (e).  And  the  bought  note  alone  is  evidence  of  the  contract  for 
the  purchaser  (/).  If  the  bought-and-sold  notes  materiaUy  differ  (^),  there 
is  no  contract  (A).  If  no  bought-and-sold  notes  have  been  made  out,  the 
broker's  book  signed  by  him  will  be  evidence  of  the  contract  (t). 

Where  both  the  parties  had  agreed  that  A,  B,,  a  broker,  should  manage  a 
sale  between  them,  for  which  they  were  in  treaty,  and  the  vendee  some  days 
afterwards  informed  A,  B,  that  he  had  made  the  bargain,  and  desired  him 
to  put  down  the  terms,  which  A.  B.  accordingly  did,  and  then  sent  a  sale- 
note  to  the  vendor,  and  the  vendee  did  not  return  the  note,  but  in  a  conver- 
sation with  A.  B.  some  days  afterwards  regretted  that  she  had  sold  the 
goods,  it  was  held  to  be  evidence  to  the  jury  of  authority  from  the  vendor 
to  A,  B,  (A).  But  although  the  owner  has  authorized  a  broker  to  sell,  and 
the  latter  has  made  a  verbal  contract  with  the  vendee,  the  owner  may  revoke 
his  authority  to  the  broker  at  any  time  before  the  sale-note  is  made  out  (l). 

Where  the  agent  of  the  vendor  wrote  the  note  in  the  vendor *s  order-book, 
in  the  presence  of  the  vendee,  although  he  afterwards,  at  the  desire  of  the 
vendee,  the  defendant,  read  it  over  to  him,  it  was  held  that  the  signature 
was  not  sufficient  (m) ;  and  it  has  been  held,  that  one  of  the  contracting 
parties  could  not  be  considered  as  the  agent  of  the  other,  although  the 
other  overlooked  him,  and  gave  him  directions  as  to  the  terms  (n).  Where 
the  traveller  of  the  vendor  having,  at  a  customer's  request,  signed  his  own 
name  to  the  memorandum  of  the  items  ordered  in  his  own  book,  it  was  held 
that,  in  the  absence  of  any  evidence  of  his  being  the  agent  of  the  vendor,  it 
was  not  sufficient  to  bind  him  (o). 

Where  the  defendant,  a  foreigner,  carried  on  business  in  this  country  by 
an  agent,  who  transacted  the  business  in  his  own  name,  it  was  held,  that 
the  defendant  having  authorized  the  agent  to  deal  for  him  in  that  name, 
it  did  not  lie  in  his  Qiouth  to  deny  that  the  agent's  name  inserted  by  the 


(5)  Emmerson  v.  Beelis,  2  T^ont.  38 ; 
Hmde  v.  Whitehoutef  7  Bast,  658 ;  Simon 
V.  MoHoot^  1  Bl.  699. 

(c)  Phmimore  v.  Barry ^  1  Camp.  613. 

(<f)  Hinde  t.  WhUthouMe,  7  East, 668; 
Kenwarthy  v.  Schufieldy  2  B.  &  C.  946. 
And  see  Utterton  v.  Sobint,  1  A.  &  B. 

423. 

(e)  Thornton  t.  Afetur,  M.  &  M.  43 ; 
Goom  T.  AflaJo,  6  B.  &  C.  117. 

(/)  Hawet  V.  Forrter,  1  M.  &  R. 
968.  If  tiie  vendor  insists  on  a  variance 
he  most  produce  the  sold-note.  Bat  see 
Smith  V.  Sparrow^  2  C.  &  P.  644. 

(ff)  Where  tbe  broker  in  the  bought  and- 
soM  notes  described  the  sellers'  firm  as  A.f 
B.  and  C,  but  the  firm  had  In  fiust  uh 
known  to  the  broker  been  changed  to  il., 


B.  and  E.,  it  was  held  that  the  Utter 
might  eae,  the  defendant  suffering  no  pre- 
JucQce  by  the  mistake,  and  th^  being 
some  eyldenee  to  show  that  the  defendant 
recognized  the  subsistence  of  the  contract. 
Michael  v.  iMpage,  Holt's  C.  263. 

(h)  Grant  ▼.  Fletcher,  6  B.  ^  C.  436 ; 
Thornton  v.  Mettx,  M.  &  M.  43 ;  Bold  v. 
Bayner,  1  H.  dc  W.  343. 

(i)  Grant  t.  Fletcher,  5  B.  &  C.  436  ; 
Hendenon  v.  BamtDott,  1  Y.  &  J.  387. 

(k)  Chapman  v.  Partridge,  6  Bsp.  C. 
966.  Cor.  Mansfield,  C.  J. 

fi)  Farmer  v.  Robinoon,  2  Camp.  339,  n. 

fm)  Cooper  v.  Smith,  16  East,  108. 

fn)  WrCght  v,  Bannah,  2  Camp.  303. 

[o)  GriMam  v.  Aftcie^  6  Bing.  K.  C. 
603. 
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By  agent,  broker  in  the  sold-note  was  his  own  name  of  business,  «nd  that  the  statute, 
therefore,  was  sufficiently  complied  with ;  and  that  he  remained  liable  on  the 
agent's  contracts  until  notice  given  to  the  world  of  his  revocation  of  the 
authority  (p). 

It  was  held  also,  that  it  was  not  competent  to  him  to  show  that  in  the 
particular  trade,  by  custom,  a  party  may  reject  the  undisclosed  principal, 
and  look  to  the  agent  for  the  completion  of  the  contract  (q). 

FRAUDULENT  CONVEYANCE. 

AccoBDiNG  to  the  general  rule  of  law,  a  man  may  not  only  dispose  of  his 
own  property  as  he  chooses,  where  there  are  no  claims  which  ought  in 
justice  to  be  satisfied  out  of  it,  but  even  where  such  claims  exist  he  may 
still  elect  which  of  his  creditors  he  will  satisfy  in  preference  to  others,  who 
have  not  by  any  legal  process  acquired  any  lien  (r)  upon  such  property,  or 
he  may  dispose  of  it  by  way  of  exchange  or  sale. 

Thus  far  the  law  permits ;  but  it  would  be  contrary  to  the  first  principles 
of  natural  justice  and  considerations  of  policy  and  convenience  to  allow  a 
debtor  to  defeat  just  claims,  either  by  any  voluntary  transfer  of  his  property 
by  way  of  gift,  or  on  a  secret  trust  for  his  own  use.  And  therefore  the 
question  between  an  execution  creditor  and  one  who  claims  as  assignee 
from  the  debtor,  usually  is,  whether  the  transfer  was  fraudulent  as  against 
creditors  or  purchasers.  Fraud  in  such  cases  may  be  either  an  inference  of 
law  from  the  facts,  or  it  may  be  a  conclusion  of  fact  for  the  jury. 
Question  of  Where  the  fraud  can  be  collected  from  the  instrument  itself,  or  from  the 
law,  when,  deed  coupled  with  extrinsic  circumstances,  without  any  finding  by  the  jury 
as  to  the  intention  of  the  party  transferring,  it  is  a  question  of  law  arising 
upon  the  facts ;  but  when  it  depends  on  the  real  intention  of  the  parties, 
that  intention  is  a  question  of  fact  for  the  jury. 

A  voluntary  conveyance  of  land  without  valuable  consideration  is  frau- 
dulent and  void,  as  against  a  subsequent  purchaser,  under  the  stat.  27  £Iiz. 
c.  4,  without  any  finding  of  a  fraudulent  intention  («),  and  though  he  bad 
notice  of  the  prior  conveyance. 

But  the  question  under  the  stat.  13  Eliz.  c.  5  (t),  is  usually  one  of  fact  for 


(p)  Trueman  v.  Loder,  S  P.  &  D.  867. 

(q)  Ibid. 

(r)  See  HMird  v.  AndtrtoHf  5  T.  R. 
296;  Ettvrielke  v.  Caillaud,  6  T.  R.  490; 
Nunn  V.  Wiiiwuwe,  8  T.  R.  621 ;  Piek- 
ttock  V.  Lytier,  3  M.  &  S.  371 ;  llieux  v. 
Howell,  4  East,  1 . 

(s)  Doe  d.  Otley  v.  Manning^  9  East, 
69,  where  the  authorities  on  this  subject 
are  collected ;  and  see  House  v.  Bullock, 
6  Co.  60.  But  although  a  purchaser  for 
value  may  defeat  a  mere  voluntary  settle- 
ment, even  where  the  purchaser  had  no- 
tice ;  yet  it  may  be  a  question  whetlier, 
considering  the  inadequacy  of  the  price 
paid,  the  second  conveyance  was  not  in 
effect  also  a  voluntary  settlement  contrived 
for  the  purpose  of  getting  rid  of  the  first. 
Doe  d.  Parry  v.  James,  16  East,  212.  In 
1772,  a  fourth  part  of  an  advowson  was 
conveyed  in  consideration  of  20  s, ;  held, 
that  it  was  not  to  be  deemed  a  mere  formal 
sum,  but  that,  coupled  with  ^  faithful  ser- 


vice," might  have  been  at  the  time  ui 
adequate  consideration,  and  mast  prevail 
against  a  subsequent  purchaser.  OuUy  v. 
Bp,  of  Exeter,  5  Bing.  171  ;  and  3  M.  & 
P.  266.  A  party  tenant  for  life,  with 
power  of  jointuring,  executed  a  settlenMot 
to  trustees,  vesting  in  them  a  term  for  se- 
enring  pin-money  to  the  wife  for  his  life, 
and  a  jointure  after  his  death,  and  by  a 
separate  deed  covenanted  not  to  sell  or  en- 
cumber the  premises,  or  that  if  he  slonld, 
or  attempted  to  do  so,  that  then  the  trus- 
tees might  receive  the  rents,  &c,  and  ap- 
ply them  for  the  maintenance  of  the  wife 
and  children,  as  they  should  think  fit;  tbe 
tenant  for  life  afterwards  granted  certain 
redeemable  annuities  for  valuable  coosi- 
deration,  charged  upon  the  same  premises; 
held,  that  as  against  such  incumbrances, 
the  covenant  was  fraudulent  and  void. 
Pkipps  v.X<f.  Ennitmore,  4  Ross.  191. 

{t)  This  stat.  recites,  that  feoffmenU, 
gifts,  grantS|  alienations,  conveyances, 
bonds,  suits,  judgments  and  execution*. 
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the  jury,  who  are  to  decide  on  the  question  of  intention,  whether  the  act 
was  a  bond  fide  transactiott,  or  was  a  trick  and  contrivance  to  de&aud 
creditors. 

It  has  been  held,  that  the  absolute  transfer  of  personal  chattels  without  a  Proof  of 
delivery  of  possession,  is  not  merely  evidence  of  fraud,  but  is  actually  void  for  ^u<l»  co°- 
fraud  (w) ;  and  therefore  where  a  eredUar  took  an  absolute  bill  of  sale  of  the  seBsiof.^^" 
debtor's  goods,  but  left  the  debtor  in  possession,  and  after  his  death  took 
possession  of  his  goods,  it  was  held  that  he  was  liable  as  executor  de  son 
tart  (x).  So  if  the  possession  taken  be  merely  colourable^  as  where  a  cre- 
ditor took  possession  on  the  4th  of  April  of  the  goods  of  a  publican  under 
a  bill  of  sale,  and  the  person  in  possession  allowed  the  publican  to  serve  out 
liquors  and  receive  money  as  usual  till  the  next  day,  when  the  goods  were 
seized  under  an  execution  (y).  So  where  the  vendor  remains  jointly  in 
possession  with  the  servant  of  the  vendee,  the  assignment  is  fraudulent 
and  void  against  creditors  (z).  This  however  is  a  legal  presumption, 
which  is  not  absolutely  conclusive  as  to  fraud.  The  law  is  exceedingly 
jealous  in  cases  where,  notwithstanding  an  absolute  sale,  the  former  owner 
is  permitted  to  retain  the  possession,  especially  where  the  transaction  is  of 
a  secret  nature.  And  justly  so ;  for  as,  in  the  ordinary  course  of  such 
dealings,  a  change  of  possession  accompanies  the  transfer,  the  deviation  na- 
turally induces  a  suspicion  of  some  improper  practice  or  contrivance.  And 
in  the  next  place,  such  secret  dealings  are  eminently  calculated  to  deceive 
creditors,  who  are  induced  to  give  credit  or  to  sue  by  the  visible  possession 
of  property.  Still  the  law  does  not  prohibit  a  purchaser  from  permitting 
the  owner  from  retaining  possession ;  and  in  strictness  it  seems  that  such  a 
transaction,  though  it  may  furnish  strong  evidence,  yet  stiU  is  not  conclusive 
as  to  fraud.    In  the  case  of  Latimer  v.  Bateon  (a),  the  goods  of  the  Duke 


have  been  contrired  of  malice,  fraud,  eovio, 
collasion,  &c.  to  delay,  hinder  or  defraud, 
creditorB  and  others  of  their  Jast  and  law- 
ful actions,  snits,  debts,  acconnts,  damages, 
&C.  enacts  that  every  feoAnent,  &c.  of 
lands,  tenements,  hereditaments,  goods  and 
chattels,  or  any  of  them,  by  writing  or 
otherwise,  and  all  and  every  bond,  suit, 
jndg^ent  and  ezecutioo  made  for  any  in- 
tent or  purpose  before  declared  and  ex- 
pressed, shall  be,  as  against  tliat  person, 
bis  heirs,  snccessors,  executors,  &c.  whose 
actions,  suits,  &c.  are  or  might  be  in  any- 
wise disturbed,  Undered,  delayed  or  de- 
franded,  utterly  wid.  By  sec.  0,  the  Act 
is  not  to  extend  to  any  estate  or  interest  in 
lands,  &c.  on  good  consideration,  and  band 
fide  lawftilly  conveyed  to  any  person,  &c. 
not  having  notice  of  such  covin,  &c.  A 
conveyance  not  ftandvlent  within  this  sta- 
tute, may  yet  be  void  in  case  of  bankruptcy. 
Semble,  that  a  fraodnlent  assignment 
within  the  meaning  of  the  statute  Id  Eliz. 
c.  6,  in  reality  is  none  at  all ;  a  mere  for- 
aud  transfer,  executed  not  to  give  the 
alienee  the  property,  hut  only  to  Induce  a 
belief  that  it  is  vested  in  him,  that  he  may 
hold  it  in  trust  for  the  debtor.  Piekttoek 
V.  I/yjfer,  S  M.  &  S.371.  In  all  cases, 
however,  the  question  of  fraud  must  be 
decided  by  reference  to  the  motives  of  the 
party    mulung  the  deed  or  assignment. 


Nunn  V.  Wilemorey  8  T.  R.  521.  A  secret 
transfer  is  always  a  badge  of  fraud.  Maee 
V.  C€KmmtUj  Ijattif  782.  A  oanveyance  by 
a  bill  of  sale  is  good  against  the  party  exe- 
euthng  it,  and  against  his  assignees,  al- 
though it  be  void  as  to  third  persons.  Mo» 
biMon  V.  M'Donnell,  2  B.  &  A.  184. 

(ti)  Edvoardi  v.  Harben^  2  T.  R.  687. 
Batnford  v.  BaroUf  cited  in  the  note. 
Beid  V.  Bladoi,  6  Tannt.  212;  where  it 
was  held  that  a  conveyance  of  chattels, 
unaccompanied  by  possession,  was  void, 
although  the  same  instrument  contained  a 
valid  mortgage  of  leasehold  buildings  in 
which  the  chattels  were  situated. 

(or)  Edwards  v.  Harben,  2  T.  R.  687. 

(y)  Paget  v.  Perehardj  1  £sp.  C.  206. 

(z)  Wordall  v.  Smithy  I  Camp.  838, 
per  Lord  Ellenborough.  To  deiieat  the 
execution  by  a  bill  of  sale  there  must  ap- 
pear to  have  been  a  bonA  fide  substantial 
change  of  possession.  It  is  a  mere  mockery 
to  put  in  another  person  to  take  possession 
conjointly  with  Uie  former  owner  of  the 
goods;  there  must  be  an  exclusive  posses- 
sion under  the  assignment,  or  it  is  frau- 
dulent and  void  as  against  creditors.  And 
see  Cadogan  v.  Kennet,  Cowp.  432.  Jar^ 
man  v.  Woollaton,  3  T.  R.  618.  Barley 
V.  Smitkf  8  T.  R.  82. 

{a)  4  B.  &  C.  852.  So  in  the  case  of 
Baettoood  v.  Brown^  1  Ry.  &  M,  312, 
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Fraadolent   of  Marlborough  were  sold  by  the  sheriff  under  au  execution  to  the  judg- 

coDTey-        ment  creditor,  who  sold  the  goods  to  the  plaintiff,  who  put  a  man  into 

nuance  of  *  possession ;  the  goods  remained  in  the  Duke's  mansion,  and  were  uaed  by 

possMsion.    him  as  before  the  execution,  but  the  circumstance  of  the  execution  was 

notorious  in  the  neighbourhood ;  the  sheriff  again  seized  the  goods  under 

an  execution  against  the  goods  of  the  Duke  at  the  suit  of  another  creditor. 

On  an  action  brought  against  the  sheriff,  it  was  left  by  the  learned  Judge 

to  the  jury  to  say  whether  the  sale  to  B,  was  a  band  flde  sale,  for  money 

paid  by  the  plaintiff,  and  that  if  it  was,  he  was  entitled  to  the  verdict,  but 

that  if  the  money  was  in  reality  paid  by  the  Duke,  and  the  sale  to  the 

plaintiff  was  colourable,  they  should  find  for  the  defendant.    The  jury 

found  for  the  plaintiff;  and  the  Court  afterwards  held  that  the  jury  were 

properly  directed  to  give  their  verdict  for  the  plaintiff,  or  the  defendant,  ss 

they  should  find  that  the  transaction  was  fair  or  fraudulent. 

In  Ikoyn^B  case  (b)  the  continuance  of  the  vendor's  possession  was  con- 
sidered to  be  merely  evidence  of  fraud.  There,  A,  being  indebted  to  B, 
and  also  to  C  who  brought  his  action,  made  a  secret  conveyance  of  his 
goods  to  £.,  but  continued  in  possession,  and  the  conveyance  was  held  to 
be  fraudulent  within  the  Act(c):  1st,  because  the  gift  was  general ;  Sdly^ 
because  the  donor  continued  in  possession  of  the  g^oods  and  used  them  ss 
his  own ;  and  8dly,  because  it  was  made  pending  the  writ(£f):  and  in  the 
law  of  Niri  PriMu(e)  it  is  laid  down  that  the  donor's  continuance  in  pos- 
session is  not  always  a  mark  of  fraud,  as  where  a  donee  lends  his  donor 
money  to  buy  goods,  and  at  the  same  time  takes  the  bill  of  sale  of  them  for 
securing  the  money  {f).  Great  stress  is  always  laid  on  the  notoriety  of  the 
circumstances  under  which  the  party  retains  the  possession :  where  it  is 
known  that  he  is  not  the  real  owner,  his  possession  cannot  mislead  {g)» 
In  the  case  of  Kiddy,  RawUnsan  (A),  K.f  the  plaintiffs  bought  the  goods 


where  there  was  an  atBignment  of  property 
without  any  change  of  possession,  Abhott, 
L.  C.  J.  left  it  to  the  jury  to  say  whether 
it  was  done  with  intent  to  defeat  or  delay 
ereditora. 

(b)  8  Rep.  80. 

(e)  18  EUs.  e.  6. 

Id)  B.  N.  P.  868.  And  it  was  aaid  that 
it  was  not  within  the  proTiso  of  the  Act ; 
for  although  made  on  good  consideration, 
it  was  not  made  bonAfide. 

(e)  B.  K.  P.  S68,  cites  Ca.  R.  B.  287. 

(/)  MeggotY.MUUy  I  Ld.  Raym. 886; 
where  Ld.  Holt  aaid,  that  if  the  goods  had 
been  aaaigned  to  any  other  creditor,  the 
keeping  poaseaaion  of  them  would  hare 
made  &e  bill  of  aale  fraudulent  as  to  other 
ereditora ;  but  that  aince  the  agreement 
waa  originally  made  for  aecuring  the  money 
lent,  it  waa  good  and  honeat. 

(jf)  Latimer  v.  Batwny  4  B.  5c  G.  668 ; 
Leonard  v.  Baker,  1  M.  &  S.  851 .  Wat" 
Aim  y.  Birchf  4  Taunt.  888.  In  the  caae 
of  Jexeph  V.  Ingram^  8  lYiunt.  838,  the 
sheriff  having  adzed  the  property  of  JVeto- 
man^  a  farmer,  under  a  JL  fa,,  Dunkj  a 
creditor  of  iVinfmuifi'a,  adyanced  upwarda 
oi  4002.  for  Newman^  to  liberate  the 
gooda,  and  took  an  aaaignment  from  New-' 
man  of  the  leaae  and  atock,  to  enable  him 


to  take  poaseaaion  of  the  tern,  and  dia* 
chaige  the  anm  adTaooed.  Newman  ooo- 
tinu^  to  reaide  on  the  premiaea,  hai]>wk 
managed  the  fium,  and  it  waa  aotorioos 
in  the  neighbourliood  that  he  had  tbe 
management,  though  Newman  contiBiied 
to  do  aome  joint  acta  of  ownerahip.  In  aa 
action  againat  the  aheriif  fbr  a  fidae  r^ 
turn  at  ue  anit  of  a  aubaequent  jndgmeot 
creditor  after  a  rerdict  for  the  plaJatUT, 
Oibba,  C.  J.,  on  a  motion  for  a  new  trial, 
admitted  the  general  principle  cooteoded 
for  by  the  plaintiff,  that  if  a  mao  aellgooiU 
and  continue  in  poaeeaalon,  the  sale  ia  void, 
but  thought  the  preaent  caae  waa  distia- 
gnialiable.  A  new  trial  waa  granted,  aod 
evidence  waa  given  that  Dunk  had  paid 
all  ratea  and  taxes  for  the  farm ;  bad  par- 
chaaed  atock;  that  Newman,  aa  weU  tf 
Dunk,  had  attended  the  markets;  aira 
orders  reapeeting  the  cultiyatioo  m  tka 
form ;  paid  renta  and  taxea,  and  maoagad 
the  buaineaa,  but  that  Jhmk  had  receivid 
all  the  proceeda,  though  he  had  not  mada 
all  the  paymenta  :  the  Jury,  with  the  ap- 
probation of  Dallaa,  J.,  found  a  Terdiet^ 
the  defendant,  againat  which  the  phdatsi 
did  not  move. 

(h)  8  B.  &  P.  60,  cor.  Lord  Eldoo.    So 
if  the  gooda  of  i4.  be  aold  under  v^Jifa'  ^ 
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of  A»  from  the  sheriff,  who  sold  publicly  under  an  execution  against  A,  Fnadulent 
(JJST.  not  being  a  creditor),  and  afterwards  allowed  A.  (being  a  publican,  ^^^^y' 
to  remain  in  possession,  and  afterwards  A.  made  a  bill  of  sale  of  the   nuance  of 
goods  to  JR.y  the  defendanty  who  took  possession ;  the  jury  negatived  any  possession. 
intention  on  the  part  of  the  plaintiff  to  defeat  any  execution  by  any  credi- 
tor of  A.,  and  the  Court  afterwards  held  that  the  plaintiff  was  entitled  to 
recover.    The  case  was  distinguished  from  Twyne's  by  two  circumstances, 
the  notoriety  and  publicity  of  the  sale,  and  the  fact  that  K,  the  purchaser 
was  not  a  creditor ;  and  it  was  assimilated  to  the  case  in  Buller's  Nin  Priusy 
above  referred  to,  and  said  that  K.  might  be  considered  to  have  lent  the 
money  to  A,  and  to  have  taken  the  bill  of  sale  as  a  security. 

It  is  to  be  observed,  also,  that  there  is  another  circumstance  in  the  above 
case  (which  does  not  appear  to  have  been  adverted  to)  which  very  mate- 
rially distinguishes  it  from  Tioyne\  viz.  that  the  sale  was  not  made  by  the 
party  himself,  but  by  the  sheriff.  The  object  of  the  statute  was  to  prevent 
covinous  and  fraudulent  sales  by  the  owner  to  the  prejudice  of  creditors,  and 
not,  as  it  seems,  to  sales  made  by  a  third  person,  as  a  sheriff  under  an  exe- 
cution, or  a  landlord  under  a  distress,  without  proof  of  some  fraud  or  collu- 
sion on  the  part  6f  the  owner,  which  in  effect  makes  such  a  sale  his  own 
act.  Where  the  sale  is  made  bond  fide  by  a  third  person,  the  subsequent 
possession  by  the  debtor  will  not  render  it  fraudulent,  for  the  Act  was  not 
intended  to  prevent  the  legal  owner  of  goods  from  allowing  another  person 
to  keep  possession  of  them. 

Where  a  trustee,  under  an  assignment  by  a  tenant,  ibr  the  benefit  of  cre- 
ditors, bought  the  goods  of  the  tenant  out  of  the  trust  funds,  under  a  sale 
by  the  landlord  on  a  distress  for  rent,  and  afterwards  allowed  the  tenant  to 
continue  in  possession,  it  was  held,  in  the  absence  of  any  evidence  that  the 
sale  was  colourable  and  fraudulent,  that  the  goods  were  protected  from  an 
execution  by  a  judgment  creditor ;  and  Lord  Ellenborough  said  that  the  doc- 
trine of  possession  did  not  apply  to  a  case  of  conveyance,  not  by  the  party 
himself,  but  by  a  third  person  («)• 

But  a  possession  by  the  vendor,  which  follows  and  accompanies  the  deed, 
where  the  sale  is  not  to  take  place  immediately,  but  at  a  future  specified 
time,  or  on  a  particular  condition,  does  not  avoid  the  transfer  (A).    But  i^ 

JB.  honiStfide  on  a  valuable  consideration,  in  the  possession  of  liis  mother,  and  for  her 

and  B,  permit  A,  to  remain  in  possession,  accommodation,  it  was  held  that  these 

on  condition  that  he  shall  deliver  over  to  were  protected  against  an  execution  by  a 

B,  the  product  from  the  sale  of  goods,  tlie  judgment-creditor,  who  had  notice  of  the 

possession  will  not  render  the  execution  assignment.  Leoinard  v.  Bakery  1  M.  &  S. 

nravdulent;  and  on  a  snbsequent  bank-  261. 

rnptcy  the  goods  will    not  pass  to  the  {k)  Per  Curiam,  Edtoardi  v.  Harbeny 

assignees  of  A,  ( Cole  v.  DavieSy  1  Ld.  2  T.  R.  687 ;  where  the  distinction  between 

Bajrm.  724.)    So  where  a  creditor  took  possession  on  an  absolute  sale,  and  posses^ 

the  goods  of  tlie  debtor,  who  had  confessed  sion  under  a  conditional  sale,  was  consi- 

a  Judgment,  in  execution,  and  bought  tliem  dered  as  having  been  long  and  decidedly 

at  a  public  auction,  and  then  let  them  to  established.    And  Stone  v.  Orubhaniy  2  . 

the  debtor  for  rent  actually  paid.    Wat^  Bulstrode,  218,  was  referred  to,  and  Buck' 

kitu  V.  Birchy  4  Taunt.  828.    And  a  bill  nal  v.  Roiitony  Pr.  in  Ch.  287 ;  and  also 

of  sale,  although  unaccompanied  by  pos«  the  following  cases,  Ld.  Cadogan  v.  JCevH 

sesaion,  is  valid  against  a  creditor  with  nett,  Cowp.  432,  HaeUngUm  v.  GiUy  Trin. 

whose  knowledge  and  assent  it  was  given.  24  Oeo.  3,  B.  R.,  were  cited  to  show  that 

Broum  v.  Parry y  1  Taunt.  381.  the  bill  of  sale  is  not  ihiudulent  for  want 

(i)  Quthfie  V.    Woody  1    Starlde's  C.  of  possesion,  where  possession  has/o/2oiOM{ 

967.  8p,  where  the  g^oods  of  a  debtor  were  the  deed,  although  there  was  no  imme- 

sold  publicly  by  trustees  under  an  assign-  diate  possession  by  the  assignee.  See  also 

ment  for  the  benefit  of  creditors,  and  the  Ett^otek  v.  CaUlaudy  6  T.  R.  420 ;  Manr^ 

son  of  the  wife  of  the  debtor  purchased  the  ton  v.  MooTy  7  T.  B.  67 ;  and  «i9>ra,  tit. 

goods,  and  removed  part,  but  left  the  rest  Banxbuptct. 

VOL.  II.  K  K 
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Fraudulent  Buch  cases,  although  the  want  of  possession  may  cease  to  be  a  badge  and 
convey-  eridence  of  fraud,  yet  the  transaction  is  still  liable  to  be  impeached  by 
nuance  of  ^^^^^  evidence  of  fraud,  and  it  is  particularly  open  to  the  inquiry,  whether 
possession,  the  interposing  a  delay  between  the  execution  of  the  transfer,  and  the  time 
of  taking  possession,  may  not  be  part  of  the  fraudulent  contrivance. 

It  has  been  said  that  no  conveyance  shall  be  deemed  to  be  fraudulent 
under  the  above  statute,  unless  it  can  be  proved  that  the  party  conveying 
the  goods  was  indebted  at  the  time  of  the  conveyance,  or  nearly  so  (/^ 
although  there  have  been  decisions  to  the  contrary  (m) ;  for  there  would  be 
a  difficulty  in  showing  that  the  object  of  the  conveyance  was  to  delay  the 
creditor.  Still  it  seems,  that  if  a  conveyance  could  be  proved  to  have  been 
made  with  a  view  to  defraud  a  future  creditor,  it  would  be  void  under  the 
statute  (n). 

An  assignment  by  a  defendant,  pending  the  plaintiff's  suit,  of  all  his 
effects,  for  the  benefit  of  his  creditors,  under  which  possession  is  immediately 
taken,  is  not  fraudulent  (o),  although  made  to  delay  the  plaintiff's  execu- 
tion ;  neither  is  it  fraudulent  to  confess  a  judgment  to  one  creditor  in  order 
to  defeat  the  pending  execution  of  another  creditor  (j>),  for  a  debtor,  as  weU 
as  an  executor,  may  give  preference  to  a  particular  creditor  (9). 

A  conveyance  is  binding  as  to  a  party,  though  cancelled  for  fraud  on  one 
not  a  party  (r). 


Friendly 
society, 
proof  of 
Rules. 


FRIENDLY  SOCIETY  («). 

Bt  the  Stat.  33  G.  3,  c.  54,  s.  13,  all  the  rules,  orders  and  regulations 
from  time  to  time  made  by  any  such  society  in  the  manner  directed  by  the 
Act,  shall  be  forthwith  entered  into  a  book  or  books  to  be  kept  by  one  or 
more  of  the  members  of  such  society,  to  be  appointed  for  that  purpose,  and 
shall  be  signed  by  the  said  members,  and  that  such  rules,  orders  and  regu- 
lations, so  entered  and  signed,  shall  be  deemed  original  orders,  and  shall  be 
received  in  evidence  as  such. 

It  seems  that  upon  an  indictment  for  not  obeying  an  order  of  two  justices 


(I)  B.  N.  P.  257.  WaUer  v.  Surrmct, 
hi  Cane.  1745.  Taylor  v.  Jonet,  1743, 
Ibid.  And  see  Ltuh  v.  WUkinton,  5  Yes. 
884 ;  where,  on  a  bill  against  the  widow, 
by  one  who  became  a  creditor  subsequent 
to  the  settlement,  Ld.  Alvanley  intimated 
that  the  proof  of  a  single  antecedent  debt 
would  not  do,  and  that  it  must  depend  upon 
this,  whether  the  husband  was  in  insolvent 
circumstances  at  the  time.  And  see  Russell 
V,  Hammond f  1  Atk.  15,  Middlecome  v. 
MtxrloWi  2  Atk.  220.  Ld,  Totmsend  v. 
Wyrtdham,  2  Ves.  J.  10.  In  Hungerford 
V.  Barhf  2  Vem.  216,  the  question  as  to 
the  validity  of  a  settlement  against  subse- 
quent creditors  was  ordered  to  be  tried  at 
law.  But  see  White  y.  Htuteyf  Prec.in 
Chan.  14. 

(wi)  Both  by  Sir  J.  Jekyl  and  Fortescne, 
M.R.,B.  N.P.267. 

(n)  See  Ethoieh  v.  Caillaud,  5  T.  R. 
420.  As  to  conveyances  made  to  defraud 
a  purchaser,  see  the  stat.  27  Eliz.  c.  4, 
and  the  notes,  Evans's  St.  Vol.  I.  p.  382, 
jr  sequent, 

(o)  Pickstock  V.  Lyster,  3  M.  &  S.  371. 
Bee  also  Meux  v.  Houselly  4  East,  1. 


(  p)  Holbird  v.  Anderson,  5  T.  R.     4 

Iq)  Ibid,  and  see  T^lputt  v.  WeUs,  1 
M.  k.  S.  895.  Esttdclt  v.  CaiOnud,  5  T. 
R.  424.  Stilman  v.  AsJidown^  2  AtL 
477. 

(r)  1  Madd.  Ch.  845. 

{s)  See  the  st  82  Geo.  3,  e.  54,  s.  13; 
49  Geo.  3,  c.  125 ;  59  Geo.  3,  e.  128;  10 
Geo.  4,  c.  56;  3  &  4  Vict.  c.  73.    Tlio« 
societies  alone  are  contemplated  by  the 
Friendly  Society  Act,  33  Geo.  3,  e.  64, 
whose  objects  are  confined  to  the  chaiitible 
relief  and  maintenance  of  th^  old,  sick, 
and  infirm  members.    JRex  v.  Justices  of 
Staffordshire^  12  East,  280.    Where  tlis 
members  have  long  ceased  to  act  under 
their  rnlen,  held  that  they  become  dissolved, 
and  the  Court  no  longer  has  jurisdictioo 
under  the  33  Geo.  3,  c.  54.    NcrrUk,  Ex 
parte,  1  Jac.  (ch.)  162.    As  to  actions  on 
bonds  given  to  such  societies  by  innkeepers, 
and  the  construction  of  such  bonds,  see 
Wyberg  v.  Ainsley,  1  M.  &  Y.  069.    An 
advance  by  the  society  of  money  to  the 
hip:he»t  bidder  was  held  not  to  be  usurious, 
althon(;h  the  interest  exceeded  the  legal 
rate.  Silver  v.  Barnes,  0  Bing.  N.  C.  180. 
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under  S8  Geo.  8,  e.  64,  s.  16,  commuiding  the  defendants,  ai  Btewards  and 
principal  officers  of  a  friendly  society,  to  restore  ^.  JB.  as  a  member,  it  must 
be  shown,  that  by  the  constitution  of  the  society,  the  defendants  have  the 
power  to  restore  him  (/). 

Upon  an  indictment  for  disobedience  of  an  order  of  justices  to  re*admit  a 
party  into  a  friendly  society,  reciting  that  it  had  appeared  to  the  said 
justices  that  the  rules  had  been  enrolled;  it  was  held,  that  as  the  justices 
would  have  had  no  authority,  under  the  38  Geo.  8,  c.  54,  s.  62,  to  make  the 
order,  unless  the  rules  had  been  enrolled  at  the  sessions,  it  was  necessary 
to  substantiate  that  fact  by  legal  proof,  and  that  the  recital  in  the  order  was 
not,  as  against  the  defendants,  legal  evidence  of  that  fact  (u). 

A  bond  given  to  the  treasurer  of  a  friendly  society  is  good  as  at  common 
law,  though  the  rules  have  not  been  confirmed  at  the  sessions,  as  required 
by  the  stat.  88  G.  8,  c.  64  (v). 

But  plaintiffs  cannot  sue  as  stewards  or  trustees  where  they  have  been  ap- 
pointed under  new  rules,  which  have  not  been  confirmed  at  the  sessions  (x). 

By  the  rules,  a  medicAl  attendant  was  to  be  entitled  to  a  certain  allowance 
for  each  member,  and  there  was  a  clause  that  all  disputes,  &c.  were  to  be 
settled  by  a  committee,  subject  to  an  appeal  to  two  justices ;  the  plaintiff,  the 
medical  attendant,  having  been  dismissed  by  the  committee,  another  was 
appointed  against  his  consent,  and  without  any  meeting  of  the  members  at 
large,  but  the  majority  of  the  members  approved  of  him  and  still  were  at- 
tended by^him  :  disputes  having  arisen  as  to  the  payment  of  the  plaintiff^s 
successor,  upon  reference  to  the  justices  they  recommended  a  general  meet- 
ing] which  was  accordingly  held,  at  which  the  plaintiff  was  by  a  large 
majority  declared  to  be  the  surgeon ;  held,  that  the  dismissal  having  been 
without  authority,  and  the  proceeding  of  the  committee  not  hand  fide  for 
the  investigation  of  any  grievance,  the  plaintiff  was  entitled  to  recover  from 
the  treasurer  the  allowance  received  from  the  members  for  his  services,  not^ 
withstanding  he  had  paid  it  over  to  a  wrong  person  (y). 

GAME. 

Upom  an  information  under  the  stat.  1  &  2  W.  4,  c.  32,  s.  23  (z),  for  using   informa- 
tion for 

(0  i2- V.  j9i^«,2Smith,56;  bntsee  i{.  dants  entitled  to    an    acquittal  on  this    using,  &e. 

V.  Gaskf  1  Starkie's  C.  441.    The  jurfsdic-  ground.   JR.  v.  Saper,  3  B.  &  C.  867 ;  6  D. 

tion  of  the  justices,  under  33  Geo.  3,  c.  54,  &  R.  660. 

».  15,  b  confined  strictly  to  the  subject-  (u)  iJ.  v.  Gilketf  8  B.  5c  C.  439;  and 

matter  of  the  complaint  by  the  party  ag-  now  see  10  Geo.  4,  c.  66. 

grieved ;  where,  therefore,  the  complaint  (t?)  Jone$  v.  Wollam,  6  B.  &  A.  769. 

against  the  stewards  stated  only  the  re-  See  Cartridge  ▼.  Griffiths,  1  B.  &  A.  37; 

fusing  relief  to  which  the  complainant  was  ti^/ra,  tit  Variance. 

entitled,  and  the  justices  had  awarded  that  (ar)  Batty  t.  Totonrowy  4  Camp.  5. 

the  stewards  should  pay  the  sum  due,  with  (y)  Gamer  t.  Shelly,  5  Bing.  477. 

costs;  and  further  that  the  party  should  (z)  The  stat.  1  &  2  W.  4,c.  32,  s.  23, 

he  continued   a  member  of  the  society;  enact8,thatif  any  person  shall  kill  or  take 

held,  that  the  latter  part  of  such  order  was  any  game  *,  or  use  any  dog,  gun,  net,  or 

illegal  and  void ;  and  that  an  indictment,  other  engine  or  instrument  for  the  killmgor 

alleging  that  he  had  been  expelled  the  so-  taking  of  game,  such  person  not  behig  au- 

ciety  as  well  as  deprived  of  relief,  and  that  thorized  so  to  do  for  want  of  a  game  certi- 

^"*K  aggrieved  *^ier<?6y  he  made  complaint  ficate,  he  shall,  on  conviction  before  two 

thereof  J  &c.  was  not  supported  in  evidence  justices,  forfeit  for  every  offence  such  sum 

^y  production  of  the  order  reciting  the  of  money  not  exceeding  6  /.  as  to  the  said 

coniplaint  and  summons  to  answer  one  justices  shall  seem  meet,  together  with  the 

grooud  of  comphiint  only;  and  the  defen-  costs  of  the  conviction. 


•  If  several  join  in  the  act  of  killing  a  hare,  but  one  penalty  can  be  reco?ered  {R,  v- 
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any  dog  (a),  gun  or  other  engine  or  instrument  (b),  for  the  purpose  of 
searching  for  or  killing  or  taking  of  game  without  a  certificate,  the  piooft 
relate,  1st,  to  the  keeping  or  using  of  the  dog  or  instrument  as  alleged; 
2ndly,  within  the  county,  &c. ;  3dly,  hy  an  uncertificated  person  (e) ;  and, 
4thly,  the  commencement  of  the  proceedings  within  due  time(cO*~lst, 
Whether  the  defendant  used  a  dog  or  instrument  for  the  destruction  of  game, 
is  a  question  of  fact  depending  on  the  acts  done,  and  the  intention  {e)  of  the 
agent  as  collected  from  his  declarations  and  conduct. 

It  is  not  necessary  to  prove  an  uging  in  the  very  act  of  destroying  game; 
the  walking  about  with  a  gun,  with  the  intent  to  kill  game,  is  an  using  of 
it  for  the  purpose  (/).  The  intent,  of  which  the  magistrate  ought  to  be 
satisfied  in  order  to  convict,  is  a  fact  to  be  presumed  and  inferred  from  the 
conduct  of  the  defendant,  and  all  the  circumstances  of  the  particular  case. 
It  is  enough,  if,  upon  the  face  of  the  conviction,  such  reasonable  and  priad 
faeie  evidence  of  the  intent  appear  as  would  have  been  sufficient  in  an  action 
to  have  been  left  to  a  jury  (g).  This  is  sufficient  to  support  the  conviction; 
but  to  warrant  the  magistrate  in  convicting,  the  evidence  ought  to  be  such 
as  to  satisfy  his  conscience  of  the  intent  of  the  party  to  pursue  game  (A). 

Evidence  that  the  defendant,  being  an  unqualified  person,  went  out  to 
course  hares  with  one  who  was  qualified,  and  that  he  took  an  active  part  in 
the  sport,  beating  the  bushes  to  find  a  hare,  and  in  afterwards  securing  s 
hare  which  had  been  killed,  was  held  to  be  insufficient  evidence  of  an  using 
by  the  defendant,  under  the  stat.  6  Anne,  c.  14 ;  for  he  did  not  use  dogs 
himself  (t),  they  wen  not  under  his  control.    But  it  seems  that  if  an  unqua- 


(a)  It  was  held  that  a  hound  was  not 
within  the  stat.  5  Ann.  c.  14 ;  Hooker  v. 
WilkSy  2  Str.  1126;  nor  within  the  stat. 
22  &  23  C.  2,  e.  25,  s.  3;  and  therefore 
that  a  gamekeeper  could  not  seize  a  hound 
within  the  manor.  Grant  v.  Uvlton,  1  B. 
&  A.  134. 

(ft)  The  word  engine  applies  to  any  in- 
strument  by  which  trame  may  be  destroyed. 
jR  ▼.  FUer^  Str.  496.  IteoMon  v.  XuZe,  2 
Com.  576.  Where  an  engine  may  be  kept 
Cor  either  of  two  purposes,  the  one  lawful, 
the  other  unlawful,  the  presumption  will 
be  in  favour  of  the  legal  purpose.  Winff^ 
field  v.  Stentford,  1  Wils.  815. 

(c)  See  the  st.  28  G.  3,  c.  50,  s.  2;  52 
G.  3,  c.  03,  8. 1.  10. 12, 13. 

(d)  By  nee.  41,  the  prosecution  for  every 
offence  punishable  upon  a  summary  convic- 
tion, shall  be  commenced  within  three 
calendar  months  after  the  commission  of 
the  offence. 

(e)  An  accidental  killing  of  game  is  not 
penal ;  Molten  v.  Cfieetely,  1  Esp.  C.  123; 
bat  it  was  penal  to  take  away  the  game  so 


killed.  Ibid.  The  mere  keeping  of  a  dt^ 
or  instrument,  though  with  intent  to  use 
it  for  the  destruction  of  game,  is  not  penal 
under  the  late  Act 

(/)  R,  V.  King,  Sess.  C.  88,  per  PsAcr, 
C.  J.  See  also  Hehden  v.  Hentey^  1  Ck. 
607. 

{g)  JR.  V.  BaoiSy  6  T.  R.  177. 

(/i)  See  Mr.  Christian's  observations,  In 
his  Game  Laws,  157, 158. 

(i)  Lewis  v.  Taylor^  16  East,  48,  orer- 
ruling  a  case  said  to  have  been  ruled  br 
Lawrence,  J.,  Stafford.  Lent  Ass.  1604. 
And  see  R,  v.  Taylor^  15  East,  462;  where 
it  was  held  that  a  groom  attending  bis 
qualified  master  whilst  he  used  dogs  for 
killing  game,  and  pursuing  it  by  his  msster'i 
command,  was  not  liable  to  the  pensitief 
of  the  stat.  And  see  R.  v.  Newmas 
(t  others^  Loft's  R.  178,  and  MoUcn  ▼. 
Rogers,  4  Esp.  C.  217 ;  where  Lord  Elleii- 
borough  gave  his  opinion  that  an  onqosli- 
fied  person  Joining  in  the  sport  with  the 
owner  of  the  dogs  who  was  qualified,  wtf 
not  liable  to  the  penalty. 


Bleasdale,  4  T.  R.  809 ;  Heardyman  v.  Whitacre^  B.  N.  P.  189;  2  East,  678,  hi  note); 
but  if  the  acts  be  several  and  distinct,  as  if  each  use  a  gun,  or  set  a  snare,  each  it  9S^ 
ject  to  a  distinct  penalty  (Christian's  G.  L.  161).  It  has  even  been  held,  that  if  s  per" 
son  kill  several  hares  in  the  same  day,  he  forfeits  but  one  penalty  (A.  v.  MatthiWh 
10  Mod.  26;  and  per  Ld.  Kenyon,  in  R,  v.  Lovet,  7  T.  R  158;  Marriott  v.  Skew, 
Com.  274 ;  R.  v.  Blaney,  And.  240) ;  but  he  may  be  convicted  at  the  same  ttme  <■ 
several  penalties,  in  respect  of  so  many  offences  committed  on  several  days.  R»  v.  Swoi' 
low,  8  T.  R.  284.    See  below,  tit  Justicbs. 
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lified  peraon  had  used  his  own  greyhound  for  the  purpose  of  sporiingi  although 
in  company  with  a  qualified  person,  the  case  would  have  admitted  of  a  dif- 
ferent consideration  (A).  If  an  unqualified  person  sought  to  protect  him- 
self by  the  qualification  of  another,  it  was  incumbent  upon  him  to  give  strict 
proof  of  the  qualification  (I).  The  same  principles  would  probably  be  applied 
to  the  case  of  an  uncertificated  person  under  the  late  Act  (m). 

The  plaintiff  may  rely  on  any  offence  committed  by  the  defendant  within 
three  months  before  the  commencement  of  the  action,  although  the  fact  was 
not  then  known  to  the  plaintiff  (n). 

2dly,  Within  the  county y  ^c. — If  a  man,  standing  in  one  parish  or  county,  County, 
shoot  at  game  in  another,  he  uses  the  gun  in  the  district  in  which  he  parish,  &e. 
stands  (o). 

The  late  Act,  s.  87,  enacts,  that  every  penalty  and  forfeiture  for  any  offence 
against  that  Act,  the  application  of  which  has  not  otherwise  been  provided 
for,  shall  be  paid  to  some  one  of  the  overseers  of  the  poor,  or  to  some  other 
officer,  as  the  convicting  justice  or  justices  may  direct,  of  the  parish,  town- 
ship or  place  in  which  such  offence  shall  have  been  committed,  to  be  by  such 
overseer  or  officer  paid  over  to  the  use  of  the  general  rate  of  the  county, 
riding  or  division,  in  which  such  parish,  township  or  place  shall  be  situate, 
whether  the  same  shall  or  shall  not  contribute  to  such  general  rate.  But 
that  no  inhabitant  of  such  county,  riding  or  division,  shall  be  deemed  an 
incompetent  witness  in  any  proceeding  under  the  Act,  by  reason  of  the 
application  of  such  penalty  or  forfeiture  to  the  use  of  the  said  general  rate. 

ddly,  The  toant  of  a  certificate. — ^After  proof  has  been  given  of  the  keeping  '^gnt  of 
or  using,  &c.  it  lies  on  the  defendant  to  prove  his  certificate.  The  late  stat  certificate. 
8.  42,  expressly  provides,  that  it  shall  not  be  necessary,  in  any  proceeding 
against  any  person  under  that  Act,  to  negative  by  evidence  any  certificate, 
license,  consent,  authority,  or  other  matter  of  exception  or  defence,  but  that 
the  party  seeking  to  avail  himself  of  any  such  certificate  shall  be  bound  to 
prove  the  same  {p). 

If  the  defendant  justify  killing  game  as  a  gamekeeper,  he  must  produce  As  game- 
and  prove  his  deputation  from  the  lord  of  the  manor  (q\  and  show  that  he  keeper, 
is  the  lord  of  such  manor  (r).     Where  the  defendant  proved  a  deputation  to 


(A)  Per  Ld.  Ellenborongh,  Letoi$  v.  Tay- 
lor, 16  East,  49.  Bat  though  an  unqualified 
person  bring  his  own  dogs  into  the  field, 
the  penalty  does  not  attach  if  he  brought 
them  as  a  loan  to  the  qualified  person. 
Ibid.  Where  the  defendant,  alleged  to  have 
been  acting  as  the  steward  of  a  qualified 
person  sporUng  himself,  used  the  gpui  and 
killed  game,  held,  that  such  could  not  be 
deemed  the  act  of  the  master,  and  that  he 
was  properly  convicted.  Ex  parte  Sylr 
veiter,  9  B.  &  C.  61. 

(I)  Clarke  v.  Broughton,  3  Camp.  C. 
328. 

(m)  By  the  ttat.  54  Q.  3,  c.  141,  sncb  of 
the  duties  in  the  schedule  of  tlie  Act  62 
Q.  3,  c  93,  as  relate  to  persons  assisting 
or  intending  to  aid  and  assist  in  taking  or 
killing  of  any  game,  woodcock,  snipe,  quail, 
landr^l,  or  coney,  shall  cease  and  deter- 
mine, provided  the  assistance  is  given  to 
another  who  has  obtained  his  certificate, 
and  then  use  his  own  dog,  gnn,  or  other 


engine,  and  who  shall  act  by  virtue  of  any 
deputation  or  appointment 

(n)  Ruskworth  v.  Craven,  1  M.  &  T. 
417. 

(o)  JR.  V.  Alsop,  1  Show.  339.  Bee  tit 
Peival  Action. 

(p)  So  in  actions,  and  even  informations 
before  justices,  under  the  stat.  of  Anne,  for 
using  a  gun,  &c.  without  qualification,  it 
was  held  to  be  unnecessary  to  negative  the 
qualification  by  evidence. 

(q)  See  the  stat.  22  &  23  C.  2,  s.  25, 
9  Anne,  c.  25,  s.  I,  and  48  G.  3,  c.  93,  re* 
pealed  by  the  stat  1  &  2  W.  4,  c.  32;  and 
the  provision  of  the  latter  statute  as  to 
gamekeepers,  ir^ra,  505.  Although  the 
gamekeeper  be  appointed  by  one  who  is 
not  in  fact  lord  of  the  manor,  yet  if  he  be 
considered  such,  the  gamelceeper  will  not 
be  personally  liable  to  penalties.  Smyth 
V.  J^eriet,  9  Price,  257.  Hunt  v.  Arir 
dreios,  3  B.  &  A.  341. 

(r)  Calcrqft  v.  Gibb$,  4  T.  R.  681. 
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kill  game  for  the  use  of  the  lord  of  the  manor,  it  was  held,  that  it  might  be 
presumed  that  the  game  which  he  killed  was  intended  for  the  use  of  the  lord, 
there  heing  no  evidence  to  the  contrary  («). 

The  Courts  will  not  allow  the  title  to  a  manor  to  be  tried  in  an  action  for 
penalties,  although  the  parties  consent  to  do  so  (t).  It  is  sufficient,  therefore, 
to  show  a  colourable  title  as  lord  of  a  manor,  as  by  proof  of  seisin  in  fact, 
and  the  exercise  of  manorial  rights  (u),  the  appointment  of  gamekeepers 
from  time  to  time,  the  enrolment  of  their  deputations  with  the  clerk  of  the 
peace,  and  the  grant  of  certificates  to  such  gamekeepers.  And  for  this  pur- 
pose the  enrolment  books  of  deputations  kept  in  the  office  of  the  clerk  of 
the  peace  are  admissible  in  evidence,  without  the  production  and  proof  of 
the  deputations  themselves  (x).  So  the  holding  of  manor  courts (y),  and 
acts  of  cutting  down  timber  on  the  wastes  (z),  are  admissible  in  evidence 
for  the  purpose  of  establishing  the  title  to  the  manor.  But  it  is  no  defence 
that  the  defendant  acted  as  gamekeeper  under  a  bwidfide  belief  that  his 
principal  was  really  entitled  to  the  manor,  there  being  no  ground  for  the 
claim  (a).  And  evidence  of  the  real  title  to  the  manor  is  admissible,  in  order 
to  negative  the  evidence  of  a  colourable  title  (d),  and,  as  is  said,  to  show 
that  the  claimant  knew  that  he  had  no  real  title  (c) ;  and  for  this  purpose  it 
is  competent  to  the  plaintiff  to  show,  by  the  enrolment  book  of  the  deputa- 
tions, kept  in  the  office  of  the  deputy  clerk  of  the  peace,  that  manorial  rights 
had  been  long  exercised  by  the  party,  and  his  ancestors,  who  were  legally 
entitled  to  the  manor. 

The  boundaries  of  a  manor  cannot  be  tried  in  an  action  for  penalties  ((f). 

4thly,  Within  due  time.--ThB,i  is,  within  three  calendar  months,  by  sec.  41 
of  the  late  Act  In  the  case  of  an  information  under  the  stat.  6  Anne,  c.  li, 
it  was  necessary  that  the  conviction  should  be  within  three  months.  As  to 
proof  of  the  commencement  of  a  prosecution  for  penalties,  see  tit.  Time. 


Hawldm  v.  Bailey ;  Blunt  v.  Orimes, 
cited  ibid.  A  college  may  appoint  a  game* 
keeper  under  their  seal.  Spurrier  v.  Vale. 
10  East,  413. 

(#)  Spurrier  y.  Vale,  10  Bast,  413;  i.e, 
in  an  action  for  sporting  without  a  quali- 
fication. The  defendant  had  a  deputation 
under  New  College,  Oxford,  was  a  gar- 
dener, and  lived  in  the  house  of  a  stranger 
to  the  manor. 

(t)  Blunt  V.  Grimes,  4  T.  R.  682,  Cal' 
craft  V.  Gibbs,  Ibid.  681. 

(tt)  Ibid.  Evidence  of  reputation  alone 
is  not  sufficient.  Bushvsorth  v.  Craven, 
1  M.  &  Y.  417.  Neither  is  the  mere  pro- 
duction of  a  deed,  not  enrolled  (though  in 
a  register  county),  a  sufiicient  foundation 
for  such  evidence.    lb. 

(a:)  Hunt  v.  Andretos,  3  B.  &  A.  341. 
For  the  Act  of  Parliament  directs  a  certi- 
ficate to  be  made  upon  a  stamp,  and  it  is 
the  duty  of  the  officer  to  keep  a  list  of  the 
certificates  granted ;  and  as  it  is  his  duty 
to  register  deputations,  the  register  is  a 
public  document  made  by  an  authorized 
ofiicer.  Ibid.  And  it  seems  that  they  are 
not  evidence  merely  to  show  that  such 
enrolments  were  made,  but  also  to  show 
that  those  who  caused  them  to  be  made 
exercised  rights  as  lords  of  the  manor. 


Ibid,  per  Bayley,  J.  See  KinnerOey  v. 
Orpe,  Doug.  56. 

iy)  But  a  court  is  a  matter  of  distinct 
grant,  and  does  not  necessarily  belong  tot 
lord  of  a  manor.    3  B.  &  A.  348. 

(z)  But  the  felling  of  timber  is  a  right 
belonging  to  the  owner  of  the  soil,  and  not 
to  the  lord  of  the  manor.  Per  Abbott,  C.  J. 

3  B.  &  A.  347. 

(o)  Calcrqft  v.  GibU,  4  T.  R  681 ;  5 
T.  R.  10.  Mr.  Roebuck  had  purcha<ed 
from  the  plaintiff  (lord  of  the  manor  of 
Northfieet)  an  estate  called  Ingress,  lying 
within  the  manor,  and  it  had  been  agreed 
that  Mr.  Roebuck  should  have  the  depata- 
tion,  and  two  certificates  had  been  granted 
to  the  defendant  as  the  gamekeeper  of 
Mr.  Roebuck. 

(h)  Hunt  V.  Andreu)*,  3  B.  &  A.  341. 

(c)  Ibid. 

{d)  It  appeared  that  the  defendant,  is 
gamekeeper  to  Sir  R.  Hoare,  of  his  manor 
of  Brixton,  had  constantly  shot  over  the 
place  where  the  pheasant  was  killed.  No 
evidence  having  been  given  to  show  that 
the  place  was  out  of  the  manor,  Boiler,  i- 
nonsuited  the  plaintiff,  saying,  tbst  he 
would  not  in  such  an  action  try  the  bonn- 
daries  of  a  manor.    Hatokint  v.  BaiUpt 

4  T.  R.  681,  hi  the  note. 
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The  8tat.  1  &  2  W.  4,  c.  83,  b.  4;  enacts,  that  if  any  person  (though  Licensed  Informa- 
to  deal  in  game  as  the  Act  directs)  shall  buy  or  sell,  or  knowingly  (f)  have  ^  ^°*°'or 
in  his  house,  shop,  stall,  possession  or  control,  any  bird  of  game  after  the  Belling,  &e. 
expiration  of  ten  days,  one  inclusive  and  the  other  exclusive,  from  the  res- 
pective days  in  each  year  on  which  it  shall  become  unlawful  to  kill  or  take 
such  birds  of  game  respectively;  or  if  any  person,  not  being  licensed  to  deal 
in  game  by  virtue  of  that  Act,  shall  buy  or  sell  any  kind  of  game  after  the 
expiration  of  ten  days,  one  inclusive,  the  other  exclusive,  from  the  respective 
days  in  each  year  on  which  it  shall  become  unlawful  to  kill  or  take  such 
birds  of  game  respectively,  or  shall  knowingly  have  in  his  house,  possession 
or  control,  any  bird  of  game  (except  birds  of  game  kept  in  a  mew  or  breeding 
place,)  after  the  expiration  of  forty  days,  one  exclusive,  the  other  inclusive, 
firom  the  respective  days  in  each  year  on  which  it  shall  become  unlawful  to 
kill  or  take  such  birds  of  game  as  aforesaid,  he  shall  forfeit  for  every  head 
of  game,  &c.  such  sum  not  exceeding  1  ^  as  to  the  convicting  justices  shall 
seem  meet,  together  with  the  costs  of  conviction. 

It  was  held  under  the  stat.  0  Anne,  c.  25,  s.  2  (now  repealed),  that  a  mere 
possession  of  game  by  an  unqualified  person  might  be  explained  by  evidence 
to  be  a  lawful  possession,  for  otherwise  no  case  could  be  stated  in  which  an 
unqualified  person  could  innocently  come  in  contact  with  game.  And 
therefore,  where  the  defendant,  being  a  carpenter,  employed  by  the  lord  of 
a  manor,  and  having  directions  from  him  to  detect  poachers,  took  a  hare 
from  the  dog,  which  the  plaintiff  had  killed  in  coursing  on  the  master's 
manor,  and  carried  it  to  his  master's  steward,  according  to  his  directions, 
notwithstanding  the  claim  made  by  the  plaintifi*,  it  was  held  that  this  was 
not  an  unlawful  possession  within  the  statute,  being  rather  for  the  protection 
of  game  than  a  breach  of  the  laws  for  preserving  it  (g),  '<  It  might  as  well 
be  said  (observed  Lord  Ellenborough),  that  if  a  qualified  person,  returning 
home  with  a  bag  of  game,  were  to  fall  from  his  horse,  another  could  not 
lawfully  take  up  the  bag  in  order  to  assist  the  owner ;  or,  that  if  a  person 
seized  an  ofiender,  who  had  naval  stores  unlawfully  in  his  possession,  and 
took  them  away  in  order  to  bring  them  before  a  magistrate,  that  would  be 
an  unlawful  possession  against  the  Acts  of  Parliament  made  for  protecting 
the  Ring's  stores." 

With  a  view  to  costs  {h)  it  is  frequently  necessary  to  prove,  as  alleged,  that  Proof  as  to 

costs. 

(  /)  Under  the  former  statute,  knowledge  down  in  the  case  of  Warneford  ▼.  Kendall ; 

of  the  fact  of  possession  was  held  to  be  for  although  the  accidental  killing  of  the  bird 

imnjaterial.    22.  v.  Marsh,  3  B.  &  C.  719.  by  the  defendant's  dog  was  no  offence  in  the 

Possession  by  the  servant  of  a  carrier  was  defendant,  yet  his  subsequent  possession  of 

deemed  to  be  a  possession  by  the  carrier,  in  the  game  might  either  be  lawful,  as  for  the 

the  absence  of  proof  of  fraud  on  the  part  of  purpose  of  conveying  it  to  the  lord  of  the 

the  servant.    lb.    In  R,  v.  Turner,  2  M\  manor  on  whose  land  it  was  killed,  or  un- 

&  S.  206,  possession  by  a  carrier  was  held  lawful,  as  if  he  took  it  for  the  purpose  of 

to  be  presumptive  evidence  that  he  knew  sale ;  and  {senible)  it  was  incumbent  on  the 

the  game  to  be  there.  defendant  to  explain  his  subsequent  pos- 

(</)  Wamefard  v.  Kendall,  10  East,  18.  session  of  the  f^ame. 
In  the  CBBCot  Molton  v.  Ckeeseley,  1  Esp.  Where  the  servant  of  a  qualified  person 

C.  124,  where,  according  to  the  report,  the  set  a  trap  for  killing  hares,  in  the  presence 

defendant's  dog  killed  a  pheasant  by  ac-  and  by  the  orders  of  his  master,  and  was 

cident,  and  the  defendant  took  it  away,  seen  in  the  possession  of  a  hare,  which  he 

Mr.  J.  Buller  held  that  the  taking  away  was  conveying  to  his  master,  the  Court  hold 

the  pheasant  constituted  an  unlawful  pos-  that  the  action  was  improperly  brought 

session,  so  as  to  subject  the  defendant  to  a  against  the  servant,  the  taking  and  posse.-^ 

penalty.    The  report  of  the  case  is  very  sion  being  that  of  the  master.     Walker  v. 

short,  and  the  decision  itself  does  not  appear  MilU,  2  K  &  B.  1. 
to  be  ioconsistent  with  the  prmdples  laid  {h)  Under  the  stat  4  &  6  WiE  3,  c.  23, 
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Proof  afl  to 
costs. 

Trespass. 


Free  war- 
ren. 


the  tretpaiu'was  wilfbl  and  malicious,  or  that  the  defendant  is  an  inferior 
tradesman  (t),  apprentice  (not  being  in  company  with  his  master,  duly 
qualified),  or  dissolute  person  (A). 

Trespass  lies  for  breaking  the  plaintiff's  close,  and  taking  his  game 
there  (/).  The  right  of  property-  in  game  is  in  the  owner  of  the  land,  so  long 
as  the  game  abides  there  (m).  So,  though  the  defendant  does  not  enter  on 
the  plaintiff^s  land,  but  knowingly  and  maliciously  fires  a  gun  on  his  own 
land  with  intent  to  prevent  ducks  from  coming  to  the  plaintifiPs  decoy,  an 
action  on  the  case  lies  (n). 

Although  the  general  rule  be  that  the  owner  of  a  dog  is  not  liable  for  any 
mischief  which  the  animal  commits,  unless  he  be  aware  of  his  mischievouB 
propensities,  yet  if  the  owner  be  a  trespasser,  he  is  responsible  for  such 
mischief  independently  of  the  fact  of  knowledge  (o).  As  where  the  defend- 
ants, trespassing  on  the  plaintiff's  field,  with  dogs  and  guns,  their  dogi, 
contrary  to  their  will,  killed  a  deer  of  the  plaintiff's  (p). 

A  right  of  free  warren  is  an  exclusive  priyilege  to  the  owner  of  the  soil 
to  take  beasts  and  fowls  of  warren  (q)  within  the  privileged  place  created 
by  the  King's  grant  or  prescription  (r).  The  right  may  be  created  and  exist 


s.  10,  which,  in  case  of  a  wllfbl  trespass,  by 
such  person  coming  on  the  land  to  hunt 
hares,  &c.  giyes  the  plaintiff  full  costs  of 
snlt.  The  stat.  1  &  2  W.  4,  c.  32,  s.  46, 
declares  it  shall  not  preclude  actions  of 
trespass  for  damages  under  former  Acts. 

(i)  It  would  not  be  easy  to  frame  terms 
more  ambiguous  and  indefinite  than  those 
which  are  used  in  the  making  of  this 
statute.  In  the  case  of  Buxton  v.  Jlfin- 
gay,  2  Wils.  70,  the  Judges  were  divided 
upon  the  question,  whether  a  surgeon  and 
apothecary,  not  being  qualified  to  kill 
game,  came  wiUiin  these  words.  See  Ck)m. 
26. 

{k)  In  Pallant  t.  BoUy  2  Bl.  R.  900,  it 
was  held,  that  a  huntsman  going  out  with 
the  hounds  of  his  master  (a  qualified  per- 
son) by  his  order,  was  not  a  dissolute 
person.  In  Mr.  Christian's  O.  L.,  Lord 
Ellenborough  is  reported  to  have  said  that 
he  should  direct  the  Jury  to  find  that  the 
defendant  was  a  dissolute  person,  if  he 
came  to  kill  game  for  the  purpose  of  selliuff 
it ;  or  if  he  was  drunk  or  abusive ;  or  if, 
being  questioned  where  he  lived,  or  what 
was  his  name,  he  gave  a  false  account  of 
himself. 

(0  Sutton  V.  Moody,  1  Ld.  Ray.  250. 
In  an  action  of  trespass  against  the  hnnts- 
roan  of  the  Berkeley  Hunt,  it  was  held  that 
the  jury  were  to  g^ve  damages,  not  only  in 
respect  of  his  own  individual  trespass,  but 
for  the  whole  damage  done  by  the  concourse 
of  people  who  attended  him.  Hume  v. 
Oldacrey  1  Starkle's  C.  351. 

(m)  If  A,  start  a  hare  in  the  land  of  B, 
and  hunt  it  and  kill  it  there,  the  property 
continues  all  the  while  In  B. ;  but  if  A, 
start  a  hare  in  the  ground  of  B.  and  hunt 
it  into  the  ground  of  C.  and  kill  it  there, 
the  property  is  in  il.  the  hunter ;  but  A.  Is 
liable  in  an  action  of  trespass  for  hunting  in 
tlie  grounds  of  jB.  as  well  as  of  C    But  if 


A,  start  a  hare  fai  a  forest  or  waircn  of  JBr 
and  hunt  it  into  the  ground  of  C,  and  there 
kills  it,  the  property  remains  all  the  while 
in  jB.,  the  proprietor  of  the  warren,  beeaofle 
the  privilege  continues.  Per  Holt,  C.  J^  in 
Sutton  V.  Moody,  1  Ld.  Ray.  258,  upon  the 
authority  of  12  H.  8, 9;  and  in  the  case  of 
Sutton  V.  Moody,  judgment  was  given  for 
the  plaintiff,  in  an  action  for  breaking  and 
entering  his  close  and  taking  his  conies,  be- 
cause he  had  a  property  by  the  possessioo; 
and  see  PoUexfen  Y.Ashford,  1  Vent  132, 
cited  by  Holt,  C.  J.,  as  in  point.    But  ^. 
as  to  tiie  second  position  of  the  learned 
Judge,  for  this  would  be  to  allow  A,,  a.  mere 
trespasser,  to  profit  by  his  own  wrong ;  tee 
Kehle  v.  Hiekringm,  11  Hod.  74,  and 
Christian  on  the  Game  Laws,  104.    By  the 
Stat  1  &  2  W.  4,  c.  32,  s.  7,  the  landlord 
under  existing  leases  (with  certain  excep- 
tions) is  entiUed  to  the  game.    By  s.  86, 
provision  is  made  for  the  seizure  of  game 
in  possession  of  any  person  found  on  any 
land,  &c.  in  seareh  or  pursuit  of  game,  and 
haying  in  his  possession  game  which  shall 
appear  to  have  been  recently  killed,  after 
demand  made  by  the  party  entitled  to  kill 
the  game  on  such  land. 

(n)  KehU  v.  HiekringiU,  11  Mod.  74; 
and  see  Carrington  v.  Taylor,  11  Eett, 
671. 

(o)  Becktoith  v.  Shoredike,  4  Burr.  9092. 

(p)  Jhid, 

(q)  i.  e.  the  hare,  pheasant,  coney  and 
partridge.    1  Inst  233.    Hanwood,  962. 

(r)  Sec  1  Inst  233.  A  grant  is  made 
of  a  crown  manor  and  hundred,  with  all  Iti 
rights  and  other  things  to  the  said  manor 
and  hundred  belonging,  and  also  to  have 
fyee-warren  In  all  Uieir  demesne  lands  in 
the  manor,  hundred,  in.,  although  withifl 
the  King's  forest;  held,  that  the  term  de- 
mesne landt  applied  only  to  the  lands  of 
the  manor  which  the  lord  dtber  actually 
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solo  («).  The  eyldence  relating  to  proof  of  such  a  right  is  seldom  direct  Free 
by  the  production  of  the  gprant  itself,  but  is  usually  established  by  evidence  '®°* 
of  enjoyment  and  usage  {t).    And  it  seems  that  a  non-user  of  the  right  for 
twenty  years  would  afford  primd/ade  CTidence  of  an  extinguishment  of  the 
right,  especially  where  it  was  claimed  in  the  land  of  another. 

An  exception  in  a  conyeyance  of  free  liberty  of  hawking  and  hunting 
upon  the  premises,  to  a  party  (not  the  party  conveying)  and  the  heirs  of  his 
body,  and  his  and  their  friends,  servants  and  followers,  though  it  may  not 
be  good  as  a  reservation,  yet  being  sealed  with  the  seals  of  the  parties, 
operates  as  a  grant  to  the  party  and  his  heirs  (u).  But  such  a  grant  of  the 
liberty  to  hawk  and  hunt  does  not  give  liberty  to  shoot  feathered  game(x). 

A  defendant  cannot  justify  the  killing  a  dog  in  pursuit  of  game  on  his  Jastifiea- 
the  defendant's  premises,  unless  he  can  show  that  the  hare  was  put  in  such  ^^  kill- 
peril  as  to  render  the  destruction  of  the  dog  necessary  for  the  preservation  ^^  ^^' 
of  the  hare  (y).    But  it  seems  to  be  one  of  the  privileges  of  a  free  warren 
and  a  park,  that  the  owners  or  their  servAnts  may  kill  dogs  which  enter  the 
warren  or  park  and  chase  the  game  (z). 

A  man  cannot  justify  the  digging  in  another's  land  in  order  to  destroy  a  Trtspsss. 
badger  (a) ;  and  though  it  has  been  held  that  a  man  might  justify  the  riding 
over  another  man's  land  in  foUowing  a  fox  which  could  not  otherwise  be 
killed  (5),  yet  in  a  later  case  (c)  Lord  EUenborough,  C.  J.  is  said  to  have 
ruled,  that  if  the  jury  thought,  from  the  evidence,  that  the  defendant  pur- 
sued the  fox  for  his  own  pleasure  and  amusement,  and  that  the  good  of  the 
public  was  not  his  sole  and  governing  motive,  they  ought  to  find  for  the 
plaintiff. 

By  the  stat.  1  5c  2  Will.  4,  c.  32,  s.  18,  any  lord  of  a  manor  (c?),  lordship 
or  royalty,  or  any  steward  of  the  Crown  of  any  manor,  lordship  or  royalty  (c) 
appertaining  to  his  Majesty,  by  writing  under  hand  and  seal,  or  in  the  case 
of  a  body  corporate,  under  the  seal  of  such  body  corporate,  may  appoint  one 
or  more  gamekeepers  to  preserve  or  kill  game  {f)  for  the  use  of  such  lord 


or  potentially  might  have  in  propriis  mar 
niiuty  and  that  such  grant  conferred  the 
right  of  free-warren  in  sach  demesne  lands 
and  other  tenemental  lands  held  in  fee  of 
the  King  or  other  lord,  within  the  limits 
mention^i  in  the  g^ant,  but  not  in  any 
lands  of  the  Crown  whilst  in  the  occupation 
of  the  Crown.  Attomey^eneral  v.  Par- 
soiM,  2  C.&  J.  279. 

(s)  Year  Books,  3  H.  6,  f.  28.  34  H.  6, 
134.  6H.  7,f:iO.  Bur.  Ab.  tit.  Wabr. 
jpL  9.  Lord  Dacre  ▼.  Tebb,  2  Bl.  R.  1 151 . 

(t)  See  tit.  pRBscRiFTiow.  Or  in  the 
King's  lands.  Morris  v.  DitneSf  1  Ad.  k, 
EH.  054.  Qu,  whether  it  passes  as  appur- 
tenant to  a  manor.    lb, 

(u)  Moore  v.  Lord  Plymouth^  7  Tbnnt. 
614 ;  8.  C.  not  8.  P.  3  B.  &  A.  16.  See 
3  Bnls.  66. 

(x)  Ibid,  and  see  Manw.  c.  18,  s.  10. 

(y)  Verey,  Lord  Cawdor,  UEasty  56%, 
Jamon  y.  Brown,  1  Camp.  41 ;  and  see 
Wright  t.  Bamscott,  1  Saund.  84.  AthU 
V.  Cor&6*,Cro.J.463. 

(z)  Wadhurtt  v.  Damure,  Cro.  J.  46. 
Christian  on  the  Game  Laws,  265. 

(a)  Qedge  v.  Mine,  2  Buls.  60. 


(6)  Oundry  v.  Feltham,  1  T.  R.  334. 

(e)  Earl  of  JSuex  v.  Capel,  Hertford 
Somm.  Ass.  1800.  Christian  on  the  Qame 
Laws,  114. 

{d)  The  lord  of  a  manor  cannot  depute 
to  another  the  power  of  appointing  a  (game- 
keeper. Cdlcraft  v.  OtbU,  4  T.  R.  631 ; 
5  T.  R.  19.  Such  a  power  is  a  mere  ema- 
nation firom  the  manor,  and  inseparable 
from  it.    Per  Lord  Kenyon,  5  T.  R.  20.  * 

(«)  Other  royalty  means  such  as  is  9ii#- 
dem  generis  with  a  manor;  and  therefore 
it  seems  that  the  lord  of  a  hundred  or  wa- 
pentake cannot,  as  such,  appoint  a  game- 
keeper. Lord  Aylesbury  r.Pattison,I)oag. 
28.   Bowkeyy.  Williams,  Latw,4B4. 

(/)  Where  a  gamekeeper  kills  game 
within  a  manor,  it  will  be  presumed  that 
the  act  was  done  for  the  use  of  his  prin- 
cipal. Sparrow  v.  Vale,  10  East,  413. 
A  deputation  granted  and  enrolled  prior  to 
^e  Act's  takhig  effect,  does  not  entitle  a 
defendant  to  the  privileges  conferred  with 
notice  of  action  and  giving  evidence  under 
the  general  issue.  Bush  v.  Green,  4  Blng. 
N.C.41. 
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or  steward ;  and  to  authorize  such  gamekeepers,  within  the  laid  limiti,  ta 
seize  and  take  (ff),  for  the  use  (h)  of  such  lord  or  steward,  all  such  dogs  (1)^ 
nets,  and  other  engines  and  instruments  for  the  killing  of  game  (A),  as  shall 
be  used  within  the  said  limits,  by  any  person  not  authorized  to  kill  game 
for  want  of  a  certificate  (/). 

Under  an  indictment  on  the  stat.  67  Geo.  8,  c.  90  (m),  against  several,  for 
being  found  armed  at  night  in  a  wood,  which  they  had  entered  with  intent  (n) 
to  kill  game,  it  appeared  that  the  prisoners  were  shooting  in  the  wood  at 
night,  and  the  flash  of  one  of  their  guns  was  seen  by  a  keeper  who  was  on 
the  watch  for  them,  but  before  they  were  seen  they  had  abandoned  their 
guns  in  the  wood,  and  were  creeping  away  on  their  knees ;  and  it  was  held 
by  the  Judges,  on  a  case  reserved,  that  the  statute  applied,  although  they 
had  not  then  arms  in  their  possession,  or  within  their  reach  when  they  wer« 
discovered  (p).    So  it  is  sufficient  if  the  prisoner  be  dimsovered  in  the  wood. 


{g)  Such  seizure  is  a  ministerial  act,  and 
need  not  be  done  by  the  gamekeeper  him- 
self, but  may  be  done  by  another  under 
his  immediate  direetion.    Bird  v.  JDcde, 

7  Tannt.  570.  But  not  under  a  general 
authority.    lb. 

(h)  The  dog  or  engine  seized  becomes 
the  property  of  the  person  having  authority 
to  seize  it,  and  may  be  destroyed.  KvngB" 
north  y.  Bretton^  5  Taunt.  416. 

(t)  The  former  statute,  which  authorized 
the  seizure  of  dogs,  &c.  kept  for  the  de- 
struction of  game,  did  not  authorize  the 
seizure  of  any  dog  such  as  was  not  prohi- 
bited firom  being  kept,  e.g,  a  hound.  Orani 
V.  Htdton,  1  B1  &  A.  134;  and  see  Hooker 
V.  Wilket,  Bl.  1126,  wliere  it  was  held 
that  a  hound  was  not  within  the  statute 
6  Anne,  c.  14,  because  it  was  not  men- 
tioned there. 

(k)  The  repealed  statute  5  Anne,  c.  14, 
authorized  the  lord  of  a  manor  to  take 
game  from  unqualified  persons,  which  he 
could  not  do  before.  Bird  v.  DaUf  7  Taunt. 
660;  1  Moore,  200.  The  present  statute 
does  not  extend  to  game,  except  in  cases 
within  sec.  36. 

(Q  The  lord  of  a  manor  cannot  seize 
the  g^n  of  a  gamekeeper  of  another  lord, 
although  he  be  upon  the  manor  of  the 
first  without  authority.   Rogere  t.  Carter, 

8  Wils.  387.  Where  a  lord  of  a  manor  is 
also  a  justice  of  the  peace,  he  is  entitled 
to  a  month's  notice  of  an  action  brought 
against  him  for  taking  away  a  gun  from 
the  house  of  an  unqualified  person,  for  it 
will  be  presumed  that  he  acted  as  a  justice. 
JBriggt  v.  JSvelyn,  2  H.  B.  1 1 4.  Under  tlie 
Stat.  6  Anne,  c.  14,  before  seizure  of  game 
on  the  land  of  an  unqualified  person,  the 
Justice,  &c.  was  bound  to  exercise  his  judg- 
ment, whether  the  person  possessing  the 
game  be  qualified  or  not;  afterwards  he 
may  seize  by  the  hands  of  another.  See 
Bird  T.  Dale,  7  Taunt.  566.  Where  a 
magistrate  convicts  an  unqualified  person 
far  killing  game  under  the  stat.,  and  causes 
his  dog  to  be  brought  for  the  purpose  of 
seizing  it,  he  may  order  the  dog  to  be  killed 


without  any  formal  adjudication  of  seizniie. 
Kingsnorth  v.  Bretton,  5  Taunt.  416.  Ilie 
demand  by  a  gamekeeper  of  the  certificate 
need  not  be  made  on  the  land,  but  it  must  be 
made  immediately  after  the  party  has  left  it, 
so  as  to  make  it  one  transaction ;  and  it  is 
not  necessary  the  party  demanding  should 
produce  his  own ;  and  if  the  other  refuses 
he  does  so  at  his  peril,  if  the  party  demaod- 
ing  it  be  duly  authorized;  and  if  the  party 
refuses  to  give  his  name,  it  is  unnecessary 
to  go  on,  and  ask  in  what  place,  if  any,  he 
is  assessed :  held  also,  that  the  conTictioa 
reciting  it  was  sufficient  evidence  of  the 
information.  Scarth  v.  Gardener,  S  C  &  P. 
438  ;  eor,  Tenterden,  L.  G.  J. 

(m)  This  statute  is  repealed  by  the  stat 
9  Geo.  4,  c.  60,  which  (sec.  6)  makes  an 
unlawful  entry  by  three  or  more  armed 
persons  into  any  land,  &c.,  for  the  porpoee 
of  taking  or  destroying  game  or  rabbits,  a 
transportable  misdemeanor.  By  sec  1  of 
the  same  Act,  the  unlawful  taking  or  de^ 
struction  of  game  or  rabbits  by  night  is 
also  a  misdemeanor  punishable  by  impri- 
sonment ;  and  in  case  of  conviction  for  a 
third  offbnce,  by  transportation.  By  stat 
1  &  3  W.  4,  c.  32,  s.  30,  trespass  on  ano- 
ther's land  in  search  of  game  or  woodcocks^ 
kc.,  subjects  to  a  fine  of  not  exceeding  5L 
As  to  apprehension  of  poachers  by  game- 
keepers, see  9  Qeo.  4,  c.  69,  s.  1.  Under 
the  stat  9  Geo.  4,  c  69,  s.  2,  a  keeper  may 
apprehend  poachers,  though  there  be  three 
or  more  and  armed.  R,  v.  Ball,  I  Moody's 
C.  C.  L.  330;  ib.  333.  He  may  arrest 
without  giving  notice.  R.  v.  Payfi«,ib.d78. 

in)  It  was  necessary  to  prove  the  intent 
as  to  that  particular  close.  Barham*»  CoKf 
1  Ry.  &  M.  (c.  c.)  150.  Where  the  indict- 
ment charged  the  prisoner  with  being  in 
acertahi  wood  called  Old  Walk,  belonging 
to  and  then  in  the  occupation  of  W. ;  held, 
that  although,  if  the  name  of  the  occupier 
were  stated,  it  was  unnecessary  to  gi?ethe 
place  any  name,  yet  that  having  done  to, 
a  variance  in  the  name  was  fatal.  Oieen  jr 
Priekett'e  ease,  1  Ry.  k  M.  (c.  c.)  US. 

(0)  R,  V.  Naih  ^  WeOer^  cor.  Baykj, 
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plantation  or  close^  &c.  althougb  he  be  not  apprehended  until  he  has  regained 
the  highway. 

If  any  one  be  armed  with  the  knowledge  of  the  rest,  they  are  all  within 
the  statute  (p);  but  it  is  otherwise  where  some  are  armed  without  the 
knowledge  of  the  rest,  for  then  those  only  who  are  armed  are  within  the 
statute  {q). 

An  informer  is  not  a  competent  witness  (r)  where  he  is  to  have  any  part  Compe- 
of  the  penalty.    Although  the  statute  speaks  of  a  conviction  on  the  oath  of  tency. 
one  or  more  credible  witnesses,  a  conviction  on  confeBsion  before  a  justice  («), 
or  even  upon  a  confession  made  to  a  third  person,  when  proved  before  the 
justice^  has  been  held  to  be  a  sufficient  ground  for  conviction  (t). 


GAMING  (tt). 

Upon  a  conviction  for  keeping  a  gaming-table  (x),  the  evidence  was,  that  Proof  of 
the  defendant  was  the  master  of  the  house,  and  acting  as  master  of  a  hazard-  keeping  a 
table  there  on  the  25th  of  August,  but  no  mention  was  made  of  any  dice  ^t|?^°^" 
being  then  used ;  but  on  the  26th  of  August  one  witness  saw  a  dice-box  and 
dice  on  the  table,  round  which  many  persons  were  assembled,  the  play 
having  been  discontinued  on  the  witness's  entering  the  room.    It  was  held 
by  the  Court  that  this  was  evidence  to  warrant  the  convicting  justices  in 
their  conclusion  that  the  game  of  hazard  had  been  played  there  on  the 
latter  day.     Under  the  statute  0  Ann.  c.  14,  s.  6,  the  defendant  may  be  con-  Winning 
victed  of  winning  at  one  sitting  a  less  sum  than  that  which  is  alleged  in  the  ™^"^  ^^^ 
indictment  (^),  and  although  it  appear  in  evidence  that  he  was  paid  in  bills  ^ttinir. 
of  exchange,  and  not  in  money  (z).    To  lose  10/.  at  one  time  is  to  lose  it  by 
a  single  stake  or  bet ;  to  lose  it  at  one  sitting  is  to  lose  it  in  a  course  of  play, 
where  the  company  never  part,  though  the  person  may  not  be  actuaUy 
gaming  the  whole  time  (a).    Where  two  persons  played  from  Monday 


one 


J.  Maidstone  Spring  Ass.  1819.  So  where 
there  was  evidence  to  show  that  the  de- 
fendant had  been  armed  in  the  place,  al- 
though he  had  not  actually  been  seen  there. 
Worker's  case,  I  Ry.  k  M.  C.  C.  106. 

(p)  B.  T.  Smith  j-  Others,  Bom's  J.,  tit. 
Game,  Append.  225. 

{q)  B.  V.  Johnson  ^  CauUmme,  lb.  226. 

(r)  J?.  7.  Stone,  Ld.  Raym.  1645.  B.  v. 
JBUtneu,  2  Andr.  240.  See  the  proTisions 
of  the  late  statute  as  to  competency,  supra, 
601. 

(s)  1  T.  R.  820.  B.  V.  Gage,  1  Str.  646. 
Sannd.  202. 

(0  Ibid. 

(u)  See  Waoer.^ Assault. 

(x)  Under  the  stat  12  Q.  2,  e.  28.  The 
charge  in  tlie  information  was  for  setting 
up,  maintaining,  and  keeping  a  certain 
game,  to  be  determined  by  the  chance  of 
dice,  called  hazard.  B.  t.  Listen,  5  T.  R. 
388. 

(y)  B,  T.  IfUl,  Barley  ^  others,  1 
Starliie's  C.  850.  And  see  B.  v.  OiXham, 
6  T.  R.  266;  1  Ld.  Raym.  149.  B,  t. 
Baynes,  Ld.  Raym.  1266.  A  horse-race 
is  within  this  stat.  OooeUmm  ▼.  Marley, 
8  Str.  1169.  Although  for  a  legal  plate. 
2B1.70a    jB2a;r/<m  V.  Pye,  2  Wils.  809. 


So  is  a  foot-race.  2  WQs.  86.  So  also, 
semble,  is  a  wager  on  the  game  of  cricket 
1  Wils.  220.  A  foot-race  being  within  the 
9  Anne,  c.  14,  where  it  appeared  tliat  mo- 
nies were  advanced  by  the  defendant  for 
the  purpose  of  making  good  losses  by  bet- 
ting on  Bttch  a  race  in  pursuance  of  pre- 
vious engagements,  although  not  paid  until 
after  the  event,  for  securing  which  a  mort- 
gage was  given,  and  subsequently  the  estate 
was  valued  and  conveyed  to  a  trustee  for 
the  defendant,  subject  to  the  previous 
mortgage;  it  was  held,  that  the  statute 
applies  both  to  the  mortgage  and  convey- 
ance, and  that  the  heir  at  law  was  entitled 
under  the  statute,  and  a  demurrer  for  want 
of  equity  overruled.    Parker  v.  Alcock, 

1  Yonnge,  861.  The  18  Qeo.  2,  as  relates 
to  horse-racing,  is  repealed  by  8  ft  4  Vict, 
c.  6.  Hazard,  by  the  12  Geo.  2,  c.  28,  s.  2 
&  8,  and  18  Qeo.  2,  c.  84,  s.  2,  is  illegal, 
even  though  it  be  played  in  private,  and 
the  players  are  liable  to  a  penalty  of  60  /. 
See  APKinnell  v.  Bobinson,  8  H.  ft  W. 
484. 

(z)  1  Starkie's  C.  860 ;  and  see  above, 
466. 
(a)  Per  Blackstone,  J.,  Pemef  V.  Poo/A, 

2  Black.  R.  1220. 
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eTening  to  Tuesday  evening,  without  any  interruption,  except  for  an  hour 
or  two  at  dinner^  it  was  held  to  be  at  one  sitting  within  the  statute  (b). 

Under  the  statute  18  Geo.  2,  c.  84,  s.  1,  against  keeping  gaming-houses, 
persons  may  be  witnesses  although  they  have  played,  betted  or  staked  at 
any  of  the  prohibited  games  (c). 

The  statute  0  Ann.  c.  14,  s.  2  (cQ,  does  not  absolutely  avoid  the  contract 
where  money  is  won  at  play  (e) ;  and  therefore  where  the  plaintiff  lost  a 
mare  of  the  yalue  of  25^  by  tossing  up,  and  did  not  bring  his  action  until 
the  three  months  were  expired,  it  was  held  that  he  could  not  recoyer  (/). 

G£N£RAL  ISSUE. 

As  to  Evidence  under,  see  The  New  Rulbs. 
Thb  general  issue  shall  not  be  taken  to  be  a  plea  under  statute,  unless 
By  Statute  be  noted  in  the  margin.    4  fiing.  N.  C.  816. 

GOODS  SOLD  AND  DELIVERED. 

See  Yendob  and  Vbndbe. 

GRANT.    See  tit.  Deed.— Pbbsumption. 


Proof  of 
guaranty. 


GUARANTY. 

A  OUABANTY  in  writing  (^)  must  be  produced,  properly  stamped,  and 
proved  as  in  other  cases  (fi)  according  to  the  averments  (t). 


(b)  2  BI.  1226. 

(c)  By  sec.  6.  Bee  tit  Ikfamt  and 
Witness. 

(d)  Which  enacts,  that  if  a  perw>D,  by 
playing  at  cards,  or  any  other  game,  shall 
lose  to  any  one  person  the  sum  or  vdue  of 
lO;.,  he  shall  be  at  liberty  within  three 
months  to  sue  for  and  recover  the  same. 

(e)  By  sec.  6,  persons  who  haye  lost 
their  money  at  play  are  the  only  persons 
entitled,  under  the  stat.  9  Ann.  c.  14,  s.  8, 
to  file  a  bill  for  a  discovery,  and  not  a  mere 
common  informer  in  aid  of  a  qui  tarn  action. 
Orme  v.  Croe^fardf  18  Pii  876;  1  M.  ^ 
Y.185. 

(/)  Vaughan  v.  Whiteomby  2  N.  R. 
411.  Nor  does  the  statute  wholly  avoid  a 
security  given  in  respect  of  money  won  at 
play.  Where  Reilly  procured  a  bill  drawn 
by  Duckworth,  payable  to  the  order  of 
Duckworth,  and  afterwards  generally  in- 
dorsed by  Duckworth,  to  be  accepted  by 
Benson,  the  defendant,  for  a  gaming  debt 
due  from  the  defendant  to  Reilly,  it  was 
held  that  the  phiintiff,  a  subsequent  bon& 
fide  holder  for  value,  could  not  recover. 
Henderion  v.  Benwn^  8  Price,  888.    But 


the  statute  does  not  preclude  snch  honk 
fide  holder  from  recovering  against  the 
drawer  of  a  bill  accepted  for  a  gaming 
debt  won  by  him.  The  proper  effect  to  be 
given  to  the  Act  is  to  prevent  the  winner^ 
or  any  one  who  derives  title  from  htan, 
from  mdLing  the  loter  pay.  Sdwardt^^ 
Dick,  4  B.  &  A.  212. 

(ff)  See  Frauds,  Statute  of.  The  plain- 
tiff distndned  goods  for  rent,  which  he  was 
about  to  sell;  the  defendants  gave  sa 
undertaking,  that  if  he  would  give  up  the 
distress,  and  allow  them  to  sdl  them  for 
the  tenant,  they  would  pay  the  rent  legally 
due ;  held,  that  it  was  not  a  promise  to 
answer  the  debt  of  another  within  the 
statute  of  frauds.  JSdwardt  v.  Kellpt  ^ 
H.  &  S.  204.  And  see  WiUianu  v.  Leper^ 
8  Burr.  1886;  Houlditch  v.  MUne,  8  Esp. 
60;  CoitUng  v.  Aubert,  S  East,  825. 

(A)  See  Assumpsit. — Stamp.— Writ- 
Tax  Instrument,  Proof  of.  A  sufficient 
consideration  must  appear  on  the  &ce  of 
tlie  instrument,  or  by  internal  reference. 
See  Pace  v.  Marsh,  1  Bing.  216 ;  Boekm 
V.  Campbell,  8  Moore,  16;  and  Frauds, 
Statute  op,  iupra.    The  guaranty  may 

be 


(i)  See  tit  Variancb.  Where  the 
consideration  was  alleged  to  be  the  advance 
of  money  to  T,  O.  by  the  plahitiff,  and  it 
appeared  on  the  trial  that  the  money  had 
not  been  advanced  by  the  plaintiff,  but  by 
him  and  his  partners,  who  were  bankers, 


by  debiting  T,  O.,  who  was  also  their  cui- 
tomer,  with  it  in  their  books ;  held,  that 
the  declaration  was  hot  sustained  by  the 
proof,  and  a  nonsuit  therefore  right.  Oar- 
rett  Y.  Handleyf  8B.&C.462;  6D.&R. 
819. 
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In  an  action  bronght  upon  a  gaaranty,  unless  the  instrument  given  in  Proof  of 
eridence  as  such,  purport  to  be  an  absolute  and  conclusive  engagement,  the  goAnnty. 


be  connected  by  reference  in  the  Indorse- 
ment containing  the  gnanmty  to  an  agpree- 
ment  written  on  the  other  bide  of  the  same 
paper.  Stead  t.  Uddiard,  1  Bing.  106. 
And  where  the  guaranty  itself  does  not  state 
the  consideration,  it  may  be  collected  from. 
a  preyious  correspondence  to  which  the 
guaranty  refers.  Coe  y.  Duffleldj  7  Hoore, 
854.  On  a  note  in  these  terms, — **  Messn. 
M,  and  Co.  (plaintiffs),  we  hereby  promise 
that  your  draft  on  C  and  Co.  due  at  3f /s 
at  six  months  on,  &c.  shall  be  paid  out  of 
the  money  to  be  recdved  from  P, ;  say 
—  V*  signed  <<C  and  B."  (defendants) ; 
held,  thatno  sufficientconsideration  appear- 
ing on  the  &ce  of  the  instrument  for  the 
promise  of  C  and  JB.,  it  was,  as  against 
them,  void.  MorUy  r.  Boothby,  3  B. 
107. 

A  guarantee  in  the  terms,  ^  I  engage  to 
pay  A.  B.  for  all  the  gas  supplied  at  M.y 
during  the  time  it  is  occupied  by  N,} 
and  I  do  also  engage  to  pay  for  all  arrean 
^hich  may  be  now  due;"  held  that  no 
auflBcient  consideration  appearing  for  the 
latter  part  of  the  engagement,  it  could  not 
be  sustained,  but  that  it  might  as  to  the 
former.  Wood  r.  Bemon^  3  C.  &  J.  94. 
Where  an  action  pending  between  A,  and 
B.  the  defendant  joined  with  the  latter  in 
a  memorandum,  which,  alter  stating  the 
parties  to  the  action  and  the  amount  of 
the  debt  and  costs,  was  in  the  terms,  ^  we 
jointiy  and  severally  undertake  and  agree 
to  pay  6r.  C.  (the  attorney  of  the  pUdn- 
tiff  in  the  action)  the  debt  and  ftill  costs  in 
this  action,  provided,  on  or  before  the  — - 
day  of  — ^,  the  sum  of  —  be  not  paid 
to  the  said  O,  C,  at  Ids  oflBce,  as  the  at- 
torney for  the  said  plaintiff,"  held  that  the 
consideration  for  which  the  guarantee  was 
given  being  uncertain,  whether  for  staying 
tiie  action  or  giving  time  of  payment,  was 
not  sufficiently  expressed  to  take  it  out  of 
the  Statute  of  Frauds.  Cole  v.  Dyer, 
IC.  ft  J.  461. 

The  phdntiff  having  given  to  the  de- 
fendants two  notes  and  a  cognovit,  the  de- 
fendants by  a  guarantee  in  consideration 
of  the  money  so  secured  to  be  paid  to  them, 
undertook  to  indemnify  the  pl^tiff  agafaist 
a  eertain  bill ;  Held  that  the'plaintiff  might 
0ue  on  the  guarantee,  although  the  notes 
had  not  been  paid,  the  security,  and  not 
the  payment,  being  the  consideratloo  of 
the  guarantee.  Skin  v.  Brook,  1  B.  ft  Ad. 
134. 

**  I  agree  to  bind  myself  to  be  security 
to  you  for  J,  C,  late  in  the  employ  of 
J.  P.,  for  whatever  you  may  entrust  liim 
with  whilst  in  your  employ ;"  held  that  the 
consideration  sufficiently  appeared,  viz.  to 
give  credit  for  ■/.  C  prospectively,  and  in 
consideration  of  his  being  employed  and 
entrusted.  Newbury  v.  Armitrongf  6 
Bhig.  201 ;  1  M.  ft  M.  389. 


A  letter  of  guarantee  was  given  by  the 
defendant  to  the  plaintiff  in  the  terms, 
**  that  P.  C.  shall  faithfully  and  honestly 
discharge  any  duty  assigned  to,  or  trust 
reposed  in  him ;"  the  phdntiff  received  him 
Into  his  employ ;  it  was  held  that  a  suffi- 
cient consideration  appeared  on  the  foce  of 
the  guarantee.  The  plaintiff  employed  the 
party  first  at  B.  and  afterwards  at  Z.,  and 
upon  his  removal  from  B.  he  was  Indebted 
to  the  plaintiff  in  a  large  sum,  and  from 
his  accounts  it  appeared  tiiat  sums  remit- 
ted whilst  employed  at  Z.,  were  remitted 
as  the  proceeds  of  sales  there;  held  that 
the  Judge  was  not  bound  to  direct  the 
Jury  as  matter  of  law,  that  such  remit- 
tances were  to  be  considered  as  in  dis- 
charge of  the  former  balance,  but  that  he 
was  right  in  leaving  it  to  the  Jury  under 
all  dreumstances  to  what  account  they 
were  to  be  applied.  Lyeaght  v.  Walker^ 
1  Dow's  C.  211.  A  guarantee  in  the  terms, 
^  I  hereby  undertake  to  secure  you  the 
payment  of  any  sums  of  money  yon  have 
or  may  hereafter  advance  to  D.  and  C,on 
their  account  with  yon  f  held,  1st,  that  it 
not  appearing  from  the  terms  of  the  in- 
strument that  the  futura  advances  were 
the  consideration  for  guaranteeing  the 
past  advances,  the  actual  consideration 
was  left  too  uncertain  to  render  the  gua- 
rantee sufficient  within  the  Statute  of 
Frauds ;  2dly,  that  under  the  general  issue, 
the  defendant  might  show  that  the  consi- 
deration alleged  in  the  declaration  was  not 
the  actual  one,  without  pleading  it  spe- 
eially ;  and,  lastly,  that  the  creditor  hav- 
ing proved  against  the  estate  of  the  prin- 
cipal to  a  laiger  amount  than  that  covered 
by  the  guarantee,  the  defendant  had  a 
right  to  deduct  tilie  dividends  fhm  the 
amount  claimed  under  tibe  guarantee. 
Baiket  v.  Todd,  1  P.  &  D.  138.  The  de- 
fendant being  attorney  for  a  debtor  to  the 
plaintiff,  remits  an  acceptance  of  his  client 
in  a  letter,  stating  that  Ids  client  had  been 
disappoioted  in  receiving  his  ramittances, 
which  the  plaintiff  refused  to  take  unless 
the  defendant  would  put  his  name  to  it,  and 
he  accordingly  wrote  on  the  back  of  the  let- 
ter, *<  I  wiU  see  the  bUl  paid  for  W.f  the 
consideration  sufficiently  appears.  Bm* 
nufH  V.  Keamt,  6  Bing.  K.  C.  650 ;  7  8c 
687 ;  and  7  DowL  630.  So  where  the 
defendant  signed  a  memorandum  in  the 
terms,  ^  I  hiveby  guarantee  the  payment 
of  all  goods  consigned  to  7*.,  in  considersr 
tion  of  2«.  Qd,  paid  me."  Butehman  v. 
Tooth,  6  Bing.  N.  C.  677.  <'  I  hereby 
(purantee  you,  Messrs.  K.  ft  Co.,  the  sum 
of  250/.  in  case  P.  of,  ftc.  should  make  de- 
fiEuilt  in  his  capacity  of  agent  and  traveller 
to  you,"  sufficiently  shows  the  considera- 
tion of  a  fiitnra  agency,  and  defiiult.  Kei^ 
nmoay  v.  Trelemen,  6  M.  &  W.  488.  The 
defandant  being  surety  by  deed  for  his  bro- 
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GUABANTY. 


Proof  of       plaintiff  must  show  that  he  gave  notice  to  the  defendant  that  he  accepted  it 

guaranty,     as  such  (n).    Proof  of  a  mere  offer  or  proposal  to  guarantee  is  not  sufficient ; 

the  plaintiff  must  also  show  that  he  has  complied  with  the  condition  of  the 

guaranty,  if  it  be  conditional,  for  such  a  claim  being  against  a  surety,  is 


ther  for  goods  supplied  by  M,,  whom  the 
plaintiff  succeeded  in  his  business,  by  letter 
acknowledged  his  readiness  to  become  also 
a  like  surety  to  the  plaintiff,  upon  being 
satisfied  of  the  solvent  state  of  his  brother; 
adding,  "  In  the  meantime  I  will  hold  my- 
self responsible  to  you  for  200^.,  in  the 
event  of  his  inability  to  meet  it ;  to  be  void 
when  the  full  statement  of  his  affairs  being 
laid  before  me,  and  such  proving  satisfiio- 
tory,  I  then  enter  into  the  security  you 
require;"  held,  the  letter  was  void  as  a 
guarantee.  Bentham  v.  Cooper,  6  M  &  W. 
621.  A  guaranty  of  payment  of  the  debt 
ofB,  is  conditioned  to  be  void,  if  the  party 
do  not  avail  himself  to  the  utmost  of  a  bill 
held  by  him  as  a  deposit;  and  also  in  case 
anything  should  prevent  the  defendant  from 
receiving  and  retaining  the  proceeds  of  an 
execution  he  has  levied  on  the  goods  of 
B,',  it  is  not  avoided  by  the  plaintiff  not 
putting  the  bill  in  suit  agicdnst  tiie  acceptor, 
who  was  an  insolvent  and  in  prison ;  nor 
by  part  of  the  goods  being  withdrawn, 
which,  being  the  goods  of  other  parties, 
had  been  improperly  taken  in  execution. 
Mutket  V.  Rogera,  6  Bing.  N.  C.  728 ;  and 
8  Sc.  61.  Where  M.  had  agreed  to  supply 
timber  to  TT.  to  complete  a  contract  with 
H^  on  H.  signing  the  following  nndeiv 
taking,  **  I  agree  to  pay  M.  for  tunber  to 
house  mA.C,  out  of  the  money  that  I  have 
to  pay  W.J  provided  W*%  work  is  conw 
pleted;**  held,  that  it  was  not  a  collateral, 
but  a  direct  undertaking  to  pay  on  the  com* 
pledon  of  the  work,  which  being  proved, 
the  pUUntiff  was  entitled  to  recover. 
JHxon  v.  Hatfield,  2  Bing.  488, 

(n)  Mac  Iver  v.  IliehardMon,  1  M.&S. 
567 ;  where  the  defendant  wrote  to  the 
plaintiff  thus:  »  I  understand  that  A.  has 
given  yon  an  order  for  rigging ;  I  can  assure 
yon  that  you  will  be  safe  in  crediting  him ; 
indeed,  I  have  no  objection  to  guarantee 
you  against  any  loss  from  giving  him  this 
credit"  Held,  that  without  notice,  dec 
this  did  not  amount  to  a  guaranty.  See 
also  Symmons  t.  Want, 2  Starkie's  C.  371. 
Gaunt  T.  HiU,  1  Starkie's  C.  10.  The 
construction  of  a  guaranty  is  of  course  a 
question  of  law ;  but  it  may  be  observed 
that  the  rule  is,  that  the  words  are  to  be 
taken  as  strongly  against  the  party  giving 
the  guaranty  as  their  sense  will  admit. 
Maaon  v.  Pritehard,  12  East,  227.  A 
guaranty  in  the  terms,  ''  if  you  give  him 
credit  we  will  be  responsible  that  his  pay- 
ments shall  be  regularly  made  to  the  extent 
of  —  Z. ;"  held  that  it  was  to  be  construed 
as  such  reasonable  credit  as  the  principals 
might  agree  upon,  and  not  accordfaig  to 
the  terms  of  the  trade.  Simpaon  t.  Jlfim- 
Uif,  2  C.  &  J.  IS.    A  gusranty  for  any 


goods  which  the  plaintiff  ^  bath  or  may 
supply  to  W,  P,  to  the  amount  of  100/." 
is  a  continuing  guaranty,  and  extends  to 
any  goods  supplied  till  the  credit  be  re- 
called, although  goods  exceeding  100  L  in 
value  have  been  supplied.  A  bond  for 
advances  to  be  made  to  a  specified  amount 
is  not  a  continuing  guaranty.  Kirby  v. 
The  Duke  of  Marlborough,  2  M.  &  S.  18. 
Secua,  where  a  warrant  of  attorney  is  gi?en 
to  secure  4,000  Z.,  and  there  is  nothing  to 
manifest  an  intention  that  it  was  given  to 
secure  an  existing  balance  at  the  time. 
And  see  WUliama  v.  Rawlineon,  1  R.  &  M. 
283.  ^  I  agree  to  guarantee  the  payment 
of  goods  to  be  delivered  to  J'.  Sc  A.  S.ti, 
&c.,  according  to  the  custom  of  thdr  tiadiog 
with  you ;"  the  custom  having  been  shown 
to  be  a  monthly  accounting,  held  that  it 
was  to  be  construed  to  be  a  eontinuiiif 
guarantee.  Hargreave  v.  Smee,  6  Bmf  , 
244.  A  guaranty  given  to  a  firm  is  deter- 
mined by  a  change  of  the  firm,  noleas  ths 
change  is  expressly  provided  for.  Dry  t. 
Davy,  2  Perr.  k  D.  249;  and  10  Ad.  k 
Eli  30.  "I  hereby  agree  to  beans  weraUs 
to  K,  for  the  amount  of  five  sacks  of  floor, 
to  be  delivered  to  T,,  payable  in  one 
month;  Nov.  18.'*  The  plaintiff  accordingly, 
on  the  10th,  delivered  five  sacks  to  J., 
and  made  a  like  delivery  on  tlie  2l8t ;  oo 
the  24th  T.  returned  part  of  the  first  deli- 
very as  of  bad  quality ;  held,  that  it  was 
properly  left  to  the  jury  to  aay  whether 
the  second  delivery  was  under  a  new  con- 
tract or  not,  and  whether  the  whole  qnao- 
tity  guaranteed  had  been  fbmished  on  die 
19th;  the  defendant's  liability  began  to 
run  on  the  19th,  and  could  not  be  prolonged 
by  a  subsequent  delivery,  without  evidence 
of  express  assent  on  his  part.  Kay  v. 
Orovea,  6  Bing.  276.  Debt  on  an  indem- 
nity bond  to  bankers,  to  secure  advaooes ; 
the  condition  was,  that  tlie  obligors  should 
pay  the  balance  already  due,  and  such  fur- 
ther advances  as  the  bankers  should  make, 

''  not  exceeding (.;"  the  restrictive 

words  in  the  condition  do  not  avoid  the 
bond,  though  the  obligees  advance  beyond 
the  sum  stated.  Parker  v.  Wiae,  6  M.  ft 
S.  289.  A  continuing  guaranty  is  couh 
termandable  by  parol.  BroeUebank  v. 
Moore,  cor.  Abbott,  C.  J.,  Quild.  8itt  after 
Trhu  1823.  See,  as  to  guaranty  of  bills 
drawn  on  the  credit  of  shipments  by  an 
agent,  Ogden  v.  Aapinall,  7  D.  &  B.637* 
With  respect  to  the  eonstmctioa  of  gus- 
ranties,  and  conditions  as  to  their  extent 
in  point  of  time  and  amount,  see  Xtorr- 
pool  Water  Works  Company  v.  Atlanaoi^ 
6  East,  607.  Wardena  of  St,  Savicur, 
Souihufork,  v.  Boatoek,  2  N.  B.  17& 
Haaaell  v.  Long,  2  M.  ft  S.  383. 
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ttrietis8muJuri$(o),  If  the  guaranty  import  that  eighteen  months'  credit  Proof  of 
WHS  to  be  given  to  the  vendee,  it  is  not  sufficient  to  show  that  twelve  months,  g^'^^ranty. 
credit  was  given,  although  six  more  have  since  elapsed  (p).  Where  the 
defendant  had  guaranteed  the  plaintiff  against  loss,  in  case  his,  the  defend- 
ant's, son  became  bankrupt,  in  order  to  prove  the  allegation  that  he  had 
become  bankrupt,  it  was  held  that  the  plaintiff  was  bound  to  prove  that  a 
commission  had  been  actually  sued  out  against  him  (q).  Upon  a  contract 
to  guarantee  a  bill  of  exchange  for  a  given  sum,  the  guarantee  is  not  liable 
CTen  to  that  amount,  if  a  bill  be  given  for  a  larger  sum(r). 

In  an  action  upon  a  guaranty  of  the  price  of  goods  to  be  paid  by  a  bill.  Proof  of 
the  notice  of  the  non-payment  of  the  bill  must  be  given  both  to  the  drawer  "®"®** 
and  guarantee,  unless  both  drawer  and  acceptor  are  bankrupts  when  the  bill 
becomes  due  ($)  ;  but  where  A.  became  bound  to  B,  for  the  honesty  of  C, 
who  embezzled  money,  it  was  held  that  B.  might  maintain  an  action  on  the 
guaranty,  although  three  years  had  elapsed  without  any  notice  having  been 
given  by  B,  to  A,  (/),  and  although  B.  had  given  credit  to  C,  for  the  amount, 
the  jury  finding  that  B.  had  not  waived  the  guaranty  (u).  It  is  to  be  ob- 
served, that  this  case  differs  from  that  where  a  bill  of  exchange  is  given,  the 
defendant  being  bound  not  merely  to  pay  the  money,  in  case  C,  did  not  pay 
it,  but  being  bound  absolutely  to  pay  the  deficiency  (x).  It  has  been  held 
Ui  equity,  that  if  an  obligee  enlarge  the  time  of  payment  to  a  principal,  he 
thereby  discharges  the  surety  (y)  ;  but  this  is  no  defence  at  law  (z). 

A  contract  to  guarantee  will  be  defeated  not  only  by  proof  of  any  unfair  Fraad. 
and  dishonest  practice  between  the  other  parties,  but  by  concealing  from 
him  any  part  of  the  contract  which  he  ought  to  have  known ;  as  where  the 
vendor  and  vendee  secretly  agree  that  10  s.  per  ton  beyond  the  market  price 
should  be  paid  for  the  goods  in  respect  of  which  the  guaranty  is  given  (a). 

An  executor,  it  seems,  is  not  liable  in  respect  of  advances  made  after  Discharge, 
notice  of  the  testator's  death,  for  the  death  is  a  revocation  (b). 

A  guarantee  on  the  sale  of  goods,  who  has  paid  the  amount  after  the 
bankruptcy  of  the  vendee,  who  had  accepted  a  bill  for  the  amount,  need  not 
prove  any  demand  on  the  vendee  as  acceptor  of  the  bill  previous  to  the 
payment  by  him  as  guarantee,  for  the  action  is  not  on  the  bill  itself,  and 


(•)  Per  Ld.  EUenborough,  C.  J.,  Bacon 

T.  Chetneyy  1  Starkie's  C.  193. 

ip)  Ibid. 

{q)  JBuIkeley  v.  ZanL  2  Sterkie's  C. 
400. 

(r)  PMlipt  V.  Astling,  2  Taimt  206. 

(#)  Ibid. 

(0  Peel  V.  Tatloek,  1  B.  &  P.  419.  Bat 
note,  that  A,  was  acqnainted  with  the  fkct 
from  another  source.  The  jury  foond  that 
B.  had  not  waived  the  gaaranty. 

(u)  Ibid. 

(x)  Ibid,  per  Heath,  J. 

{y)  Reet  v.  ^crrtnofon,  2  Yes.  jon.  544. 
10Eait,40. 

(z)  Trent  Namgation  Company  v.  Har^ 
ley,  10  East,  34.  Where  the  bond  was 
conditioned  that  the  principal  obligor 
Bhonld  account  and  pay  over  from  time  to 
time  all  sach  tolls  as  he  should  collect  for 
the  obligees;  the  obligees  had  been  guilty 
of  laches  in  not  examining  their  accounts 
f'^r  eight  or  nine  years,  and  in  not  calling 
on  the  principal  so  soon  as  they  might  have 


done.  See  also  Naret  v.  Bowles,  14  East, 
510 ;  where  it  was  held  that  a  bond  for  the 
collection  and  payment  over  of  public  duties 
might  be  put  in  force  against  one  of  the 
sureties,  although  he  was  not  apprised  of 
the  default  of  the  principal  collector  in  not 
paying  over  the  duties,  nor  called  on  to 
indemnify  until  after  the  dismissal  of  the 
principal  from  his  office.  And  see  Oxley 
V.  Y&ung^  2  H.  B.  613 ;  and  vid.  if^/V-fl,  tit. 

SUKBTY. 

(a)  Pidcock  T.  Bishop,  3  B.  &  C.  005. 

(b)  Potts  V.  Ward,  1  Marsh,  366;  and 
see  Cooper  v.  Johnson,  2  B.  &  A.  394. 
Where  the  obligation  was,  that  J.  Knapman 
shall  perform  an  award,  and  the  award  was 
to  pay  20 1,  at  Easter  and  lOZ.  at  Michael- 
mas, and  J.  K.'died  before  Michaelmas,  it 
was  held  that  the  obligation  was  forfeited 
by  non-payment  •  of  the  10?.;  Kivguel  v, 
Knapman,  Cro.  EUz.  10;  for  the  sum 
awarded  was  become  a  duty ;  secus,  when 
no  duty,  as  to  make  a  feoffment.  Joyner 
V.  Vyner,  T.  Raymond,  415. 
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HAND-WRITING. 


the  insolvency  of  the  yendee  is  a  primd  faae  warrant  to  the  guarantee  to 
pay  the  money  previous  to  a  demand  by  the  vendor,  who  held  the  bill  (e). 

A  guarantee  will  be  discharged  by  any  nnauthorized  extension  of  the 
credit  given  to  the  party  guaranteed  (d)*  Mere  laches  does  not  operate  to 
discharge  (e).  The  assignment  of  a  chose  in  action  cannot  discharge  an 
obligation  to  guarantee  (/*).  A  party,  under  a  guarantee  of  indemnity,  has 
no  right  to  defend  an  action,  and  put  the  party  guaranteeing  him  to  uaelese 
expense,  unless  authorized  by  him ;  held,  therefore,  that  he  could  only 
recover  the  costs  of  the  writ  {g). 


HABEAS  CORPUS.    See  Shbritf. 


Proof  of 
hand-writ- 
ing. 


HAND-WRITING. 

Thb  rules  which  relate  to  the  proof  of  hand-writing  are  now  so  well 
settled  in  practice,  upon  grounds,  as  it  seems,  of  general  convenience,  not- 
withstanding the  doubts  which  formerly  prevailed  upon  this  subject,  and 
which  are  still  entertained  as  a  matter  of  theory  and  speculation,  as  to 
render  very  few  observations  necessary  in  this  place.  The  best  evidence  to 
prove  the  hand-writing  in  question  is  that  of  a  witness  who  actually  saw 
the  party  write  it ;  such  direct  evidence  can,  however,  seldom  be  procured. 


{e)  Warrington  v.  Furbor,  8  East,  242. 

(d)  The  defendant  guaranteed  to  see  the 
plaintiff  paid  ''  for  any  porter  yon  may 
send  to  ii.,  until  yon  receive  notice  to  the 
contrary  from  me;*'  and  it  appeared  from 
the  invoices  that  the  course  of  the  plain- 
tiff's business  was  to  give  six  montfis'  credit, 
and  then  sometimes  a  bill  at  two  months ; 
the  plaintiff  having,  without  the  knowledge 
of  the  defendant,  allowed  three  months  to 
elapse  beyond  the  six,  and  then  accepted 
a  bill  at  two,  virtually  extending  the  credit 
to  11  months;  held  that  the  surety  was 
exonerated.  Combe  v.  Woolf^  8  Bing. 
156.  Promise  to  guarantee  in  consldera^ 
tion  of  goods  being  furnished  to  a  third 
person  on  credit, in  the  event  of  his  failure; 
the  renewal  by  the  plaintiff  of  a  bill  which 
had  not  been  paid  when  due,  is  not  such  a 
failure  as  was  contemplated  by  the  g^a^- 
rantee  as  to  discharge  the  surety  by  not 
having  given  him  notice  of  such  renewaL 
Carr  ▼.  Broione,  12  Moore,  62.  Guaranty 
for  the  payment  of  coals  to  be  delivered  to 
N,  H.  at  a  credit  of  two  months  from  the 
delivery;  a  dealing  by  delivery  from  day 
to  day,  and  payment  on  the  last  day  of  the 
month  by  bill  at  two  months,  is  not  a  deal- 
ing within  the  terms  of  the  guaranty, 
although  according  to  the  custom  of  the 
trade,  the  agreement  being  silent  as  to  that 
Holl  V.  Hadley,  6  Bing.  54;  and  2  M.  & 
P.  136.    The  defendant   guaranteed  the 

plaintiff  to  the  extent  of L  for  gold  he 

might  supply  to  J?,  a  goldsmith,  and  the 

glaintiff  discounted  bilu  for  J?.,  but  not 
idorsed  by  him,  supplying  part  of  the 
amount  in  gold,  which  was  used  by  E,  in 
his  trade;  such  a  transaction  is  not  within 
the  meaning  of  tlie  guaranty ;  it  is  a  pur- 


chase of  the  bills  at  his  own  risk,  and  the 
defendant  is  not  liable  on  his  guaranty  for 
the  value  of  such  gold.  Evant  v.  WhyU, 
6  Bing.  485. 

(tf)*Upon  an  agreement  in  April  1825, 
for  the  purchase  of  tunber,  the  defendant 
subscribed  a  guaranty  for  the  paymoit 
according  to  the  conditions,  in  the  event  of 
the  principal  not  doing  so;  and  after  pay- 
ment of  part  by  bills,  and  repeated  appli- 
cations, a  bill  was  given  by  him  for  the 
residue,  which  was  eventually  dishonoured, 
and  he  became  bankrupt  in  December  1827, 
but  the  defendant  was  never  informed  of 
such  application,  nor  of  the  bill  being  given ; 
it  was  held,  that  mere  laches  in  the  party 
secured  did  not  operate  as  a  discharge  to 
the  surety,  unless  it  amounted  to  fraud ; 
secondly,  that  the  Judge  correctly  informed 
the  jury  that,  in  order  to  dischai^  the 
debt,  time  must  have  been  given  under  sach 
circumstances  that  the  plaintiff  could  no 
longer  sue  the  original  debtor.  Qormg  v. 
Edwards,  6  Bing.  95. 

(/)  Parker  v.  WUe,  6  M.  &  S.  2S9. 
As  to  the  admissibility  of  a  declaration  by 
the  party  guaranteed  against  the  party  who 
guarantees,  see  tit.  Surety. 

ig)  GUlett  V.  Bippen,  1  H.  &  M.  406. 
The  defendant  as  landlord,  in  an  autho- 
rity to  the  plaintiff  to  distrain  certain 
goods,  added  aQ  indemnity  against  all  costs 
ami  charges  that  might  arise ;  such  indem- 
nity only  applies  to  eases  wliere  the  dis- 
tress is  illegal,  and  which  the  landlord  bad 
no  right  to  put  in,  and  not  to  fntitect  the 
plaintiff  against  the  consequences  of  the 
acts  ofhls  own  servants.  DregferrmThomp^ 
ton,  4  C.  &.  P.  84. 
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And,  in  general,  to  prove  the  hand-writing  of  a  person,  any  witness  may  be 
called  who  has,  by  sufficient  means,  acquired  such   a  knowledge  of  the 
general  character  of  the  hand-writing  of  the  party  as  will  enable  him  to 
swear,  to  his  beUrf^  that  the  hand-writing  in  question  is  the  hand-writing  BaUe£ 
of  that  person  (A). 

This  knowledge  of  the  general  character  of  the  party's  hand-writing  may  Grounds 
have  been  acquired  from  having  seen  him  write,  although  but  once(t) ;  or  ®^*^^^ 
if  the  witness  has  never  seen  him  write,  it  is  sufficient  if  he  has  obtained  a 
knowledge  of  the  character  of  the  hand-writing  from  a  correspondence  with 
the  party  upon  matters  of  business,  or  from  any  other  transactions  {k)  be^ 
tween  them,  as  from  having  paid  biUs  of  exchange  according  to  his  written 
directions,  and  for  which  he  afterwards  accounted.  And  when  letters  are 
sent,  directed  to  a  particular  person  on  particular  business,  and  an  answer 
18  received  in  due  course,  a  fair  inference  arises  that  the  answer  was  sent  by 
the  person  whose  hand- writing  it  purports  to  be(/);  for  when  letters  are  so 
written  in  the  usual  and  ordinary  course  of  business,  it  is  reasonable  to  pre. 

(A)  B.  N.  P.  296.  Lord  Ferren  t.  a  discreditable  transaction.  The  solicitor 
Shirley^  Fitag.  195.  See  the  observations  was  a  very  respectable  man,  and  was  con- 
made  on  the  above  passage  in  the  case  of  fident  in  the  cliaracter  of  his  attesting 
Doe  V.  Suekermoref  5  Ad.  k  £11.  708.  witnesses.  One  of  them  purported  to  l£ 
The  defendant  in  ejectment  prodnced  a  will,  liord  Eldon  himself,  and  the  solicitor,  who 
and  on  one  day  of  the  trial  (which  lasted  had  referred  to  his  signature  to  pleadings, 
several  days)  called  an  attesting  witness,  had  no  doubt  of  its  autbeoticity,  yet  Lord  # 
who  swore  that  the  attestation  was  his.  Eldon  had  never  attested  a  deed  in  his  life. 
On  his  eross-ezamlnatioQ  two  signatures  to  (t)  OarreUs  v.  Alexander y  4  Esp.  87. 
depositions  respecting  the  same  will  in  an  A  witness  who  has  seen  a  paiW  write,  but 
ecclesiastical  court,  and  several  other  slg-  has  forgotten  the  character  of  the  hand- 
natures,  were  shown  to  him  (none  of  these  writing,  may  refresh  his  memory  by  refer- 
being  in  evidence  for  any  other  purpose  of  ring  to  the  instrument  which  he  saw  the 
the  cause),  and  he  stated  that  he  believed  party  write.  Burr  v.  Harper^  Holt's  C. 
them  to  be  his.  On  the  following  day  the  420.  Where  the  signature  to  be  proved 
plaintiff  tendered  a  witness  to  prove  the  was  by  a  mark,  it  was  held  that  it  might 
attestation  not  to  be  genuine.  The  witness  be  proved  by  inspection  by  a  witness  who 
was  an  inspector  at  the  Bank  of  England,  spoke  to  having  seen  the  party  make  her 
and  had  no  knowledge  of  the  hand-writing  mark,  and  to  some  peculiarity  in  it  George 
of  the  supposed  attesting  witness,  except  v.  Surrey^  1  M.  £  M.  516.  If,  however, 
from  having  previously  to  tbe  trial,  and  his  opinion  rests  upon  a  comparison  of 
again  between  the  two  days,  examined  the  hands,  it  is  inadmissible.  OarrelU  v. 
s^poatures  admitted  by  the  attesting  wit-  ii^j;an<2er,  4  Esp.  C.  37.  As  where  be  has 
ness,  which  admission  he  had  heard  made  merely  seen  the  party  subscribe  his  name 
in  Court.  Lord  Denman,  C.  J.,  and  Wil-  to  another  instrument  to  which  he  is  the 
liams,  J.,  were  of  opinion  that  such  evidence  attesting  witness,  and  is  unable  to  form  an 
was  receivable.  Per  Patteson  and  Cole-  opinion  respecting  the  hand-writing  of  the 
ridge,  Js.,  that  it  was  not.  It  is  im-  party  without  examining  such  other  Instru- 
possible,  by  means  ofany  abstract,  to  do  jus-  ment.  Pi2/i/er  v.  iUTincAtn,  cor.  Uolroyd, 
tice  to  the  very  able  reasomng  of  the  learned  J.,  Winchester  Spring  Assizes,  1819. 
Judges  in  the  above  interesting  and  im-  (A)  The  plaintiff  used  an  affidavit  signed 
portant  case,  in  which  all  the  material  by  a  party,  and  the  defendant's  attorney 
cases  bearing  on  the  subject  were  cited  and  swore  that  he  had  observed  it,  and  formed 
remarked  upon.  The  question  vras  simply  an  opinion  which  enabled  him  to  state  his 
whether  the  witness  had  had  sufficient  belief  as  to  the  signature  to  an  agreement 
meant  of  acquiring  such  a  knowledge  of  attested  by  the  party ;  held  that  it  was 
the  general  character  of  the  hand-writhig  of  evidence  of  hand-writing,  as  the  plaintiff 
the  party  whose  signature  was  disputed,  was  precluded  from  questioning  the  genu- 
to  sanction  his  testimony.  In  the  course  ineness  of  the  former  signature.  (Cor. 
of  the  discussion,  a  case  was  alluded  to  in  Park,  J.)  Smith  v.  Sainsbury,  5  C.  &  P. 
Ulnstration  of  the  uncertainty  as  to  tes-  196, 

timony  of  hand-writing,  which  had  been  (I)   Per  Lord  Kenyon,  Cary  v.    Pitt, 

mentioned  by  Lord  Eldon,  in  the  case  of  Peake's  L.  £.  105.   If  a  party  has  received 

JBagleton  v.  Kingston^  8  Yes.  473,  regard-  letters,  and  acted  upon  them,  it  is  a  suiii- 

ing  himself.    A  deed  was  produced  at  a  clent  ground  for  belief.  Tftorpev,  Giabtam^ 

trial,  on  which  much  doubt  was  thrown  as  2  C.  &  P.  21. 

VOL.  11.  L  L  * 
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Groandi  of  sume  that  they  were  really  written  by  the  person  by  whom  they  purport  to 
have  been  written,  and  that  they  have  not  been  fabricated  to  answer  a 
particular  purpose.  In  such  case  it  is  obviously  essential  that  the  tdbifify 
of  the  correspondent  whose  letters  have  been  received,  with  the  party  whose 
hand-writing  is  to  be  proved,  should  be  established,  either  by  the  witneas 
who  received  the  letters,  or  by  other  reasonable  evidence  (m). 

In  the  case  oi  Lord  Ferrers  v.  Shirley  (yt\  where  the  issue  was  upon  the 
execution  of  a  deed  by  Lord  Ferrers,  a  witness  was  called  to  prove  the  hand- 
writing of  Cottington,  a  subscribing  witness,  who  was  dead :  he  stated  that 
his  master  had  held  an  estate  under  the  late  Lord  Ferrers,  and  that  he  had 
seen  several  letters  appearing  to*  have  been  written  by  Cottington,  for  the 
rent  of  the  estate ;  and  that  his  master  had  told  him  that  they  were  the 
letters  of  Cottington,  Earl  Ferrers's  steward.  The  Court,  in  this  instance, 
rejected  the  witness,  because  he  could  not  prove  the  identity  of  Cottingion(0); 
but  Lord  Raymond  said  that  it  was  not  necessary  ii)  all  cases  that  the  witneas 
should  have  seen  the  party  write  to  whose  hand  he  swears ;  for  where  there 
has  been  a  fixed  correspondence  by  letters,  and  it  can  be  made  out  that  the 
party  writing  such  letters  is  the  same  man  that  attested  the  deed,  it  will 
enable  the  witness  to  swear  to  that  person's  hand-writing,  although  he  never 
saw  him  write.  And  Page,  J.,  said,  if  a  subscribing  witness  to  a  deed  live 
in  the  West  Indies,  whose  hand-writing  is  to  be  proved  in  England,  a  wit- 
ness here  may  swear  to  his  hand  by  having  seen  the  letter  of  such  person 
written  by  him  to  his  correspondent  in  England,  because,  imder  the  special 
circumstances  of  that  case,  there  is  no  other  way,  or  at  least  the  difficulty 
will  be  great,  of  proving  the  hand-writing  of  such  subscribing  witness. 
The  Court,  in  this  case,  rejected  the  testimony,  not  on  account  of  the  insuffi- 
ciency of  the  evidence  to  prove  tiie  hand-writing  to  be  that  of  the  person 
who  had  written  the  letters  demanding  rent,  but  because  the  identity  of  thst 
person  with  Cottington,  the  attesting  witness,  had  not  been  made  out 

The  mere  seeing  the  superscription  of  letters  at  the  post-office,  purporting 
to  have  been  franked  by  the  party,  is  not  a  sufficient  foundation  for  this  kind 
of  evidence  (p),  for  the  superscription  may  have  been  forged.  A  witness 
who  swears  to  his  belief  of  hand-writing  must  form  his  judgment  from  his 
recollection  of  the  general  character  of  the  hand-writing  of  the  party,  and 
not  from  any  extrinsic  or  collateral  circumstances.  Mr.  Caldecot  was 
allowed  to  state  his  belief  that  the  hand-writing  was  not  that  of  Mr.  Hickle, 


(m)  Where  it  was  proposed  to  prove  the 
hand-writing  of  the  d^endant  (Samuel  Fry), 
a  witneM  was  produced  who  stated  that  lie 
had  never  seen  the  defendant,  bat  that  he 
had  corresponded  with  a  Samuel  Fry,  of 
Plymouth  Dock,  that  he  had  so  addressed 
his  letters,  and  receiTed  answers  from  him, 
and  had  from  snch  correspondence  aeqalred 
each  a  knowled^  of  his  hand-writing  as 
enabled  him  to  say  that  the  letter  produced 
was  in  the  same  hand-writing ;  and  evi- 
dence was  given  aliunde  that  the  defend- 
ant lived  at  Plymouth  Dock,  and  that  no 
other  person  of  the  same  name  resided 
there ;  it  was  held  that  the  evidence  was 
snflBcient.  Harrington  v.  Fry^  1  Ry.  k  M. 
90.  Hand-writing  is  well  proved  by  a 
witness  who  has  received  letters  from  the 

party  in  answer  to  letters  written  to  him 
s 


by  the  witness,  although  the  witness  has 
never  done  any  act  in  consequence  of  the 
receipt  of  snch  letters.  Doe  v.  WeSUngtr^ 
cor.  Holroyd,  J., Dorchester  Spring  AssiseB) 
1810.  And  see  CTottict  V.  «rofM»,  1  Blacks. 
884. 

(n)  Fitig.  106. 

(o)  Ibid. 

\p)  Caryy,FUt^V^^e%'Bf,Vib.  Aod 
see  Ld,  Ferren  v.  Shirley,  Pita.  lOfi.  Asd 
it  has  been  held  that  the  ftill  signatore  of 
an  acceptor  is  not  sufficiently  proved  by 
a  witness  who  has  seen  the  party  sign  his 
name  bnt  once  before,  when  he  used  only 
the  hiitial  of  his  Christian  name.  Poieett 
V.  Fordy  2  Stark.  64,  EUenboroogh,  C.  ^. 
1817.  But  this  case  was  overruled  by  Uinl 
Tenterden,  C.  J.,  fai  the  case  of  Lewit  r. 
SopiOf  1  M.  k  M.  C.  90* 
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the  author  of  the  Lusiad,  because  he  was  a  yery  correct  man  in  making  Gronnds 
capital  and  small  letters  where  such  were  required ;  and  in  the  writing  pro-  ®^  belief, 
duced  that  correctness  was  not  observed ;  for  the  observation  arose  from  the 
character  of  the  hand-writing  itself  (9).  But  in  the  later  case  of  Daeosta  t* 
JPym  {r)y  the  witness  saying  that  the  hand-writing  was  like  the  plaintiiF's, 
but  that  he  did  not  think  it  was  his,  because  the  plaintiff  viras  too  much  a 
man  of  the  world  to  sign  such  an  account,  Lord  Kenyon  held  that  the 
answer  was  improper,  and  that  the  witness  ought  to  found  his  opinion  upoa 
the  character  of  the  hand-writing  only. 

Where  the  witness  had  never  seen  the  defendant  (who  was  sued  as  the 
acceptor  of  a  bill  of  exchange)  write  his  name  till  after  the  commencement 
of  the  action,  and  then  only  for  the  purpose  of  showing  him  the  difference    * 
between  his  hand-writing  and  that  of  the  acceptance  on  the  bill,  his  testi- 
mony was  held  to  be  inadmissible  («). 

It  is  also  a  rule  that  evidence  by  campariion  of  hands  is  not  admissible.  Compari- 
By  comparison,  is  tuno  meant  an  actual  comparison  of  two  writings  with  ^^^ 
each  other,  in  order  to  ascertain  whether  both  were  written  by  the  same 
person  (/).  Here  it  may  be  observed,  that  such  evidence  as  is  now  deemed 
to  be  receivable  and  legal  evidence  of  hand-writing,  as  distinct  from  evidence 
by  comparison  of  hands,  seems  formerly  to  have  been  considered  as  evidence 
by  comparison  of  hands,  and  as  inadmissible,  at  least  in  criminal  cases.  In 
the  case  of  Algernon  Sydney  (ti),  two  of  the  witnesses  who  swore  to  their 
belief  of  his  hand-writing  had  seen  him  vnrite,  and  the  third  had  paid  bills 
purporting  to  have  been  indorsed  by  the  defendant.  Tet  the  prisoner  in 
his  defence  insisted  that  nothing  but  comparison  of  hand-writing  had  been 
offered  in  evidence  against  him.  And  the  statute  reversing  his  attainder  (x),  , 
recites  that  there  had  not  been  sufficient  legal  evidence  of  any  treasons 
committed  by  him,  there  being  produced  a  paper  found  in  his  closet,  sup- 
posed to  be  his  hand-writing,  but  which  was  not  proved  by  any  one  witness 
to  have  been  written  by  him,  but  that  the  jury  were  directed  to  believe  it 
by  comparing  it  with  other  writings  of  his.  And  in  the  case  of  the  seven 
Bishops  (^),  evidence  by  the  witnesses,  who  swore  to  their  belief  of  the 
defendants'  hand-writing  from  having  seen  other  letters  which  had  been 
written  by  them,  was  also  termed  evidence  by  comparison  of  hands,  and  the 
Court  was  divided  upon  the  question  whether  the  evidence  was  sufficient. 
It  appears,  however,  that  at  that  time  it  was  the  common  practice  to  receiye 
such  eyidence  in  civil  cases.  Powell,  J.,  in  the  same  case  observes,  '^  In 
civil  actions,  a  slender  proof  is  sufficient  to  make  out  a  man's  hand,  as  by  a 
letter  to  a  tradesman,  or  a  correspondent,  or  the  like,  but  in  criminal  mat- 


(q)  See  Deeosta  v.  P^pn,  Peake's  L.  £. 
iD9. 101. 

(r)  Ibid. 

{i)  Stranger  v.  SearU,  1  Esp.  C.  14, 
16.    Vide  4  Eap.  C.  27. 

(0  Brookhard  v.  Woodley,  Peake's  C. 
21.  Macpherson  v.  Thoytes,  Peake's  C. 
80.  Stranger  v.  Searle,  Esp.  C.  14.  Doe 
V.  Brahamy  4  T.  R.  497.  Clermont  v. 
TuZlidge,  4  C.  &  P.  1.  In  Brookhard  v. 
Woodley,  a  paper  was  produced,  said  to  be 
!n  the  haDd-writing  of  a  deceased  rector ; 
Sn  order  to  prove  Sie  fact,  the  plaintiff's 
counsel  offered  in  evidence  many  of  the 


returns  to  the  Spiritual  Court,  of  the 
births  and  barials,  made  in  the  time  of  the 
rector,  and  purporting  to  be  signed  by 
him ;  bat  Tates,  J.  said,  "  I  have  no  donbt 
to  reject  their  evidence  as  not  admissible. 
I  do  not  know  of  any  case  where  compari- 
son of  hand  9  has  been  allowed  to  be  evi- 
dence at  all."  Sed  vid,  infra,  note  (c) ; 
Bee  the  observations  on  the  text,  in  Doe  v. 
Suckermore,  6  Ad.  &  £11.  746. 

(u)  3  St.  Tr.  802,  36  Car.  2. 

(a?)  1  W.  &  M.  c.  7  (private). 

(y)  4  Jac.  2,  4  St.  Tr.  338. 

ll2 
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son of 
hands. 


ters  such  as  this,  if  such  a  proof  i»  allowed^  where  is  ihe  safety  of  your  life^ 
or  of  any  man's  life  ? "  (z). 

As  to  th«  reason  of  the  rule  which  excludes  eyidence  by  actual  comparisoo^ 
it  ha»  been  said  jurors  may  not  be  able  to  read,  and  are  therefore  incom- 
petent to  make  the  comparison  (a).  This  does  not  appear  to  be  satisfactory ; 
for  if  the  jurors  cannot  read,  they  may  nevertheless  receive  the  evidence  of 
witnesses  who  are  able  to  make  the  comparison.  It  has  also  been  suggested, 
that  if  such  a  comparison  were  to  be  allowed,  an  unfair  selection  of  speci- 
mens might  be  made  for  the  purpose  of  comparison.  This,  however,  wonld 
be  open  to  inquiry  and  observation,  and  scarcely  seems  to  be  a  g^und  for 
the  total  exclusion  of  such  evidence ;  and,  perhaps,  after  all,  the  most  satis- 
factory reason  is,  that  if  such  comparisons  were  to  be  allowed  it  would  open 
the  door  to  the  admission  of  a  great  deal  of  collateral  evidence,  which  might 
branch  out  into  a  very  inconvenient  length.  For  in  every  case  it  would  be 
necessary  to  go  into  distinct  evidence,  to  prove  each  specimen  produced  to 
be  genuine ;  and  even  in  support  of  a  particular  specimen  (if  the  present 
rule  were  to  be  broken  through)  evidence  of  comparison  would  be  receivable 
in  order  ta  establish  the  Specimen,  and  so  the  evidence  might  branch  out  to 
an  indefinite  extent  (&).  The  ordinary  practice  is  seldom  attended  with 
inconvenience ;  for  if  the  hand-writing  be  not  that  of  the  party,  it  is  more 
easy  for  him  to  disprove  it  than  it  would  be  for  his  adversary  to  prove  it  in 
case  it  were  genuine }  for  it  must  be  within  his  own  peculiar  knowledge 
what  witnesses  have  so  intimate  an  acqt^aintance  with  his  hand-writing  as  to 
be  able  to  prove  the  forgery ;  but  where  it  is  genuine  his  adversary  has  the 
witnesses  to  seek  for.  It  cannot,  however,  be  denied,  that  abstractedly,  s 
witness  is  more  likely  to  form  a  correct  judgment  as  to  the  identity  of  hand- 
writing, by  comparing  it  critically  and  minutely  with  a  fair  and  genuine 
specimen  of  the  party's  handwriting,  than  he  would  be  able  to  make  by 
comparing  what  he  sees  with  the  faint  impression  made  by  having  seen  the 
party  write  but  once,  and  then,  perhaps,  under  circumstances  which  did  not 
awaken  his  attention. 

Notwithstanding  the  general  rule  against  evidence  by  comparison  of  hands, 
the  jury  are  not  prohibited  from  comparing  with  the  disputed  signatare 
writing  in  evidence  before  them  for  other  purposes,  and  proved  to  be  in  the 
hand-writing  of  the  party  whose  hand-writing  is  disputed  (c),  and  which  are 
not  selected  by  the  party  for  the  purpose  of  comparison  (d). 

In  some  instances,  where  the  antiquity  of  the  writing  makes  it  impossible 


(z)  4  fit  Tr.  388. 

(fl)  Macpherson  v.  Thoytet,  Peake^s  C. 
20.   BrooMiard  v.  Woodley,  lb.  in  note. 

(b)  See  the  observations  on  this  passage 
in  Doe  V.  Suckermorey  6  Ad.  k  £11.  703. 

(c)  Where  there  was  contradictory  evi- 
dence respecting  the  defendant's  hand- 
writing, the  jury  were  allowed  to  compare 
letters  admitted  to  have  been  written  by 
him,  with  the  disputed  signatare.  Alle»- 
Invok  V.  Boach,  I  Esp.  C.  351.  Cor.  Ken- 
yon,  C.  J.  Goodtitle  v.  Braham,  4,  T.  R. 
497  ;  and  sec  Co.  Litt.  6,  b.  Where  in  an 
action  on  a  breach  of  promise  of  marruge 
after  the  hand-writing  of  the  defendant  had 
been  proved  to  certain  letters,  another  was 
offered  wliich  was  also  proved  to  be  so, 


but  was  contradicted  by  the  defendanfi 
witness,  and  the  Judge  submitted  it  with 
the  others  to  the  jury  to  compare ;  held  tbtt 
it  was  competent  for  the  juiy  so  to  do. 
Griffiths  V.  WUltanUf  1  J.  fie  C.  47;  iJ.v. 
Marfan,  2  M.  &  M.  133. 

(d)  Doe  V.  Newtotiy  5  A.  &  £.  514. 
So  in  SolUa  v.  Yarrow^  2  M.  &  M.  133, 
a  bill  drawn  and  indorsed  by  the  defendant 
having  been  read  in  evidence,  the  jury  were 
directed  by  Lord  Tenterden  to  compare 
witli  it  a  letter  purporting  to  have  been 
written  by  the  defendant,  but  as  to  vIiKh 
the  evidence  of  hand-writing  was  contradic- 
tory. On  an  issue  that  tlie  acceptance  was 
not  that  of  the  defendant,  held,  that  letter* 
written  by  him  relating  to  the  transaction, 
and  wliich  had  b«en  read  in    evidence; 
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for  any  IWiDg  witness  to  swear  that  he  ever  saw  the  party  write,  comparison  Comporl- 
of  hand-writing  with  documents  known  to  be  in  his  hand-writing  has  been  ^?J 
admitted  (e).  .  when  ad- 

In  the'case  of  Goodtitle  d.  Revett  ▼.  Braham  (/)>  a  clerk  from  the  post-  mlsaible. 
office  who  had  been  employed  to  inspect  franks  and  detect  forgeries,  was 
admitted  on  a  trial  at  bar  to  give  his  opinion,  as  a  matter  of  skill  and  judg- 
ment whether  a  will  was  written  in  a  natural  or  imitative  character.  He 
admitted  in  his  examination  that  he  had  never  detected  an  imitation 
of  the  hand-writing  of  an  old  person  who  wrote  with  difficulty,  and  who 
might  be  supposed  frequently  to  stopj  and  that  he  judged  principally  by 
seeing  whether  the  letters  were  what  is  called  painted,  or  passed  over 
by  the  pen  a  second  time,  which  might  happen  to  any  person  from  a  failure 
of  ink.  After  giving  it  as  his  opinion  that  the  will  was  not  gennine,  a  paper 
was  produced,  admitted  to  have  been  written  by  the  person  suspected  of 
having  forged  the  will,  and  he  was  asked  his  opinion  whether  that  paper 
and  the  will  had  been  written  by  the  same  person,  and  the  question  was 
objected  to,  but  admitted  by  the  Court.    But  in  the  case  of  Cory  v.  PUt  {g)y 


might  be  handed  to  the  jury.  Eaton  v. 
JenUy  8  C.  P.  273.  The  only  exceptions 
to  the  rule  that  evidence  of  hand-writing 
by  comparison  is  inadmissible,  are  cases  of 
necessity;  as  where  genuine  documents 
are  already  in  evidence  in  the  cause,  or  are 
ancient,  and  can  be  proved  in  no  other 
way.  Doe  v.  Neteion,  1  Nev.  &  P.;  and 
5  Ad.  &  £11.  351 ;  questioning  AUesbrook 
V.  Boachy  1  Espu  961.  Upon  an  issue  whe- 
ther an  indorsement  was  the  defendant's, 
held  tliat  the  jury  could  not  be  allowed  to 
cempare  other  writings  with  that  in  dis- 
pute ;  they  can  only  do  so  with  documents 
which  are  otherwise  in  the  cause.  Bromage 
V.  Bice^  7  C.  &  P.  548.  But  on  the  trial 
of  an  issue  out  of  the  chancery  of  the 
county  palatine  of  Lancaster,  to  try  whe- 
ther a  document  purporting  to  have  been 
signed  by  a  party  deceased  Was  his  genuine 
signature,  different  documents  proved  to 
be  in  his  hand-writing,  and  in  wMch  he 
spelt  his  name  in  a  different  manner,  were 
submitted  to  the  jury  for  the  purpose  of 
comparison,  by  Oumey,  B.  after  consults^ 
tion  with  Alderson,  J.  Lancaster  Spring 
Assizes,  1833. 

{e)  By  Le  Blanc,  J.,  Bow  v.  BatoUngs, 
7  East,  282.  In  Butler's  N.  P.  136,  it  is 
stated  that  where  a  parson's  book  was 
produced  to  prove  a  modus,  the  parson 
naving  been  long  dead,  a  witness  who  had 
examined  the  parish*  books  in  which  was 
the  same  parson's  name,  was  permitted  to 
swear  to  the  similitude  of  the  hand-writing, 
for  it  was  the  best  evidence  in  the  nature 
of  the  thing,  for  the  parish  books  were  not 
in  the  plaintiff's  power  to  produce.  In 
Taplor  V.  Cooke,  8  Price,  653,  it  was  held 
tliat  in  order  to  authenticate  the  hand- 
writings of  former  rectors,  writings  alleged 
to  be  theirs  might  be  compared  with  en- 
tries in  the  parish  registers,  purporting  to 
be  their  signatures;  for  as  it  was  their  duty 
to  sign  thSm,  it  was  to  be  presumed  that 


the  signatures  are  in  their  liand-writing. 
It  has  been  said  tliat  in  order  to  make 
ancient  signatures  available  for  this  pur- 
pose, a  witness  should  be  produced  who 
is  able  to  swear,  from  hislmving  examined 
several  of  sueh  signatures,  that  he  has  ac- 
quired a  sufiiclent  knowledge  of  the  hand- 
writing, 88  to  be  able,  without  an  actual 
comparison,  to  state  his  belief  on  the  sub- 
ject. Per  Holroyd,  J.,  in  Sparrow  v.  Far- 
rantf  Devon  Sp.  Ass.  1819.  But  in  Doe 
d.  TUman  v.  Tarver,  1  Ry.  &  M.  141,  in 
order  to  prove  tliat  an  account  produced 
was  in  the  hand-writing  of  Edward  Haylis, 
steward  of  the  manner  of  Areton,  inthe 
year  1727,wliich  account  had  been  trans- 
mitted ts  the  present  steward  amongst 
other  papers  and  books  relatiiu;  to  Uie 
manor,  by  the  representative  of  the  late 
stewani ;  Abbott,  L.  C.  J.,  directed  the 
person  producing  the  paper  to  compare  it 
with  the  hand-writing  of  Edward  Haylis  in 
other  papers  belonging  to  the  manor,  and 
said  that  he  recollected  Mr.  J.  Lawrence, 
on  a  trial  at  Worcester,  directing  a  Mr. 
Benjamin  Price,then  accidentally  In  court, 
to  compare  an  ancient  writing  with  other 
papers  purporting  to  be  written  by  the 
same  person ;  and  to  give  his  opinion  on 
the  identity  of  the  writings.  See  also 
Morewood  v.  Wood^  14  East,  328 ;  and 
see  the  observations  on  the  above  cases  of 
Sparrow  v.  Farrantj  and  Doe  v.  Tarver, 
in  that  of  Doe  v.  Suckermorey  5  B.  &  Ad. 
703. 

(/)  4  T.  R.  497.  Lord  Kenyon  men- 
tioned a  case  where  a  decyphercr  had 
given  evidence  of  the  meaning  of  letters, 
without  explaining  the  grounds  of  hla  art, 
and  where  the  prisoner  was  convicted  and 
executed.  And  BuUer,  J.  said  it  was  like 
the  case  of  WeUs  Harbour,  where  persons 
of  skill  were  allowed  to  give  evidence  of 
opinion. 

{ff)  Peuke's  L.  £.  Apfcud.    After  it  hmt 
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Lord  Kenyon  refiised  to  admit  the  testimony  of  an  inspector  of  fxaaks  at 
the  post-office,  to  prove  that  the  hand-writing  of  the  acceptance  of  a  bill  of 
exchange  purporting  to  be  the  defendant's,  was  genuine;  saying,  that 
although  such  evidence  had  been  received  in  the  case  of  Reveii  v.  Braham{h)f 
yet,  that  in  his  charge  to  the  jury  he  had  laid  no  stress  upon  it.  And  In 
the  case  of  the  King  v.  Catar(i)t  an  inspector  was  admitted  to  swear  that 
the  libel  was  written  in  a  disguised  hand,  but  be  was  not  allowed  to  give 
his  opinion,  upon  a  comparison  of  the  libel  with  another  writing,  whether 
they  had  been  written  by  the  same  person. 

In  order  to  test  the  veracity  of  a  witness  speaking  to  the  hand-writing  of 
the  defendant,  another  paper,  purporting  to  be  his  writing,  and  not  relative 
to  the  issue,  cannot  be  put  into  the  witness's  hand|  to  speak  to  its  being  in 
the  defendant's  hand-writing  or  not  (J), 

In  the  case  of  Qumey  v.  LangJands  (k),  the  Court  held  that  the  opinion  of 
inspectors  of  franks  at  the  post-office,  whether  a  writing  is  written  in  a 
natural  or  imitated  character,  is  of  little  weight ;  and  refused  a  new  trial, 
which  was  moved  for  on  the  ground  that  such  evidence  had  been  rejected. 

An  acknowledgment  by  a  party  of  his  band-writing,  though  made  pending 
a  treaty  for  a  compromise,  is  evidence  against  him  (Q. 

To  prove  an  acceptance  to  have  been  forged  by  J.  S,,  the  drawee  cannot 
give  evidence  of  similar  forgeries  conunitted  by  J,  S,  (m). 

The  same  rules  which  apply  to  the  proof  of  hand-writing  in  civile  ^PP^y 
also  to  the  case  of  criminiU  proceedings  (n),  although,  formerly,  the  rule  in 
criminal  cases  was  more  rigid  than  in  civil  actions  (o). 


HEIR. 

Proof  of  Althouob  an  heir  against  whom  a  will  is  set  up  is  entitled  to  an  issn^ 

heirship.       n  party  setting  it  up  against  him  is  not  (p). 

When  A,  claims  to  be  the  heir  of  JB.,  the  fact  of  heirship  is  established  by 
proof  of  the  relationship,  and  of  the  failure  of  issue  from  such  branches  as 
would  otherwise  impede  the  descent  (q).  And  the  law  not  only  notices  the 
general  rules  of  descent,  but  also  the  particular  course  of  descent  acoording 
to  the  custom  of  gavelkind  and  borough  English  (r).    But  where  the  course 


been  sworn  that  an  aeoeptance  is  in  the 
hand-writing  of  the  defendant,  the  latter 
most  prodace  another  paper  copied  and 
drawn  by  him,  and  csall  a  clerk  from  the 
post-office  to  state,  that  from  comparing 
the  two  instroments,  he  is  of  opinion  that 
the  acceptance  is  an  imitation.  Stranger 
V.  SearU,  1  Esp.  14.    Kenyon,  C.  J.  1793. 

(k)  4  T.  R.  497. 

(i)  4  Esp.  C.  117. 

(J)  Griffiths  V.  Ivory,  8  P.  ^  D.  179. 
And  see  Doe  v.  Newton,  6  Ad.  tt  Ell.  614. 

{k)  6  B.  Ae  A.  330.  To  prove  the  hand- 
writing of  a  member  of  parliament,  the 
opinion  of  a  clerk  employed  to  inspect 
franks,  who  has  never  had  occasion  to  ap- 
ply to  the  member  to  verify  his  hand- 
writingy  is  insafficlent.  Batehelor  v.  Sir 
John  Honeytoood,  2  Esp.  C.  714.  Dis- 
similitude of  hand-writing  is  eridence  of 
little  weight,  and  of  none  whatever  when 
opposed  by  positive  depositions  to  signa- 


ture In  the  actual  presence  of  witnesses. 
Young  v.  Brown,  1  Hagg.  670. 

(0  Waldridgey.Kenni9on,lEap,C.14S. 

(m)  Balcetti  v.  Serani,  Peake's  C.  143; 
Ftney  v.  Baret,  1  Esp.  C.  893;  Grqft  ▼. 
BertU,  Peake's  Ev.  103. 

(n)  Francia't  Ca$efi  St.  Tr.  70.  Layet'i 
Case,  Ibid.  275.  R.  v.  ffensey,  1  Burr. 
644.  Ld.  Preston's  Case,  4  St.  Tir.  44a 
Be  la  Mottifs  Case,,  Howell's  St  IV.  vol. 
21,  p.  810.  The  Attorney  General  v.  U 
Merchant,  8  T.  B.  201,  n.  R,  v.  Cater, 
4  Esp.  C.  117. 

(o)  Per  Kelynge,C.  J.  Cart's  Cass;  ami 
4  St.  Tr.  338. 

( p)  Xorton  V.  jU.  JTirMff^m,  4  CL  ft  H* 
909. 

{q)  See  Pbdigrbs. 

(r)  Supra,  tit.  CusTOW.  The  Crows 
granted  the  dignity  of  an  Earl  toC.,**it 
heredUms  suis  maseulis  in  perpetuam,'' 
and  the  grantee  died  withoat  iasoe ;  it 
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of  descent  is  peculiar  to  a  particular  manor,,  the  local  custom  must  be  ProafoT 
proved  (#).  And  although  the  law  of  England  adopts  the  laws  of  all  Christian  'heirship, 
countries  as  to  marriage,  it  does  not  adopt  all  the  consequences  of  such 
marriages ;  the  right  of  inheritance  to  lands  is  govemed  by  the  lex  loci,  and 
by  that  alone.  By  the  general  law  of  inheritance  to  socage  lands,  it  is 
essential  not  only  that  the  claimant  should  be  legitimate,  but  that  he  be 
bom  during  marriage  (t).  And  therefore,  though  a  child  born  in  Scotland 
of  unmarried  parents,  domiciled  there,  and  who  afterwards  intermarry  there, 
is  legitimate,  yet  he  is  incapable  of  inheriting  lands  in  England  (u). 

In  an  action  of  corenant  (v)  for  quiet  enjoymex^t  under  a  lease  by  the 
defendant's  ancestor,  the  declaration  alleged  that  the  reversion  came  to  and 
Tested  in  the  defendant  by  assignment  thereof;  the  defendant  pleaded  by 
bis  guardian,  that  the  rcTersion  did  not  come  to  and  vest  in  him  nwdo  et 
/brmdy  &c.  The  plaintiff  proved  that  the  estate  descended  to  the  defendant, 
an  infant,  as  heir  at  law  to  the  lessor ;  and  that  a  person  had  been  employed 
by  the  defendant's  mother  to  receive  the  rents,  and  given  receipts  for  the 
same  to  the  plaintiffs  as  tenants  of  her  son,  and  the  Court  of  King's  Bench 
beld  that  the  issue  was  sufficiently  proved  (x). 

In  an  action  against  the  heir,  on  the  bond  of  the  ancestor  (y),  the  plea  of  Riens  per 
riens  per  diecent  admits  the  obligation,  but  it  is  incumbent  on  the  plaintiff  to  ^^^'^Q^ 
prove  assets.  The  substance  of  the  issue  is,  whether  the  defendant  had 
assets,  and  a  variance  as  to  the  county  is  not  material  (z) ;  and  the  plaintiff 
may  show  that  the  land  was  devised  to  the  defendant,  provided  the  devise 
does  not  alter  the  limitation,  for  then,  according  to  the  general  rule,  the 
beir  takes  by  descent  (a);  and  the  charging  the  estate  with  debts  and 
legacies  makes  no  difference,  if  the  tenure  and  quality  of  the  estate  be  not 
altered  (b). 

The  plaintiff  must  prove  assets  according  to  the  averment  in  the  declara-  Assets. 


beld  that  the  dignity  descended  to  the 
male  heir  of  a  coUateral  branch :  the  rales 
of  constraction  applicable  to  grants  of 
lands  by  the  Crown,  are  not  appUeable  to 
grants  of  honoun.  JBarl  of  Devours  Cate^ 
1  Dow.  &  C.  800. 
{$)  See  tit  Custom. 

(OCo.  Litt7,b.  Hareii  in  the  legal 
imderatand  ing  of  the  common  law,  implieth, 
that  he  is  ex  justis  nuptiis  proereaha; 
and  again,  hertes  legitimui  ut  quern  nup» 
t%4B  demanttrant.  Bee  Oodwm*»  Case, 
7Co.l. 

(if)  Doe  d.  Biriwkietle  v.  VardUl,  6  B. 
h  C.  438.  In  Gordon  v.  GordoOy  3  Swans. 
400,  and  in  the  Stratkmore  Peerage  Case, 
it  was  lield  that  the  subsequent  marriage 
of  Scotch  parents  in  Eogland  did  not  en- 
title their  previous  issue  to  Scotch  titles 
or  estates. 

(v)  Debt  on  the  specialty  of  the  ancestor 
lies  at  common  law  against  the  lieir.  Co. 
litt  300.  The  remedy  was  extended  to 
devisees  by  the  3  &  4  W.  &  M.  c.  14;  to 
covenant  l^  the  11  Q.  4, 1 W.  4,  c.  47. 

{x)md.  And  it  was  held  that  the  de- 
Ibndant'sinfimcy  was  not  available  in  that 
•tage  of  the  proceeding. 

(y)  This  will  not  lie  unless  the  heir  be 


expressly  mentioned;  alUer,  of  an  exe- 
cutor. Co.  LiU.  200,  a.  2  Will.  Saund. 
137,  b. 

(a)B.N.P.  176;  6  Co.  47. 

(a)  1  Ld.  Raym.  738.  Reading  v.  Roffe- 
ton,  1  Salk.  248.  There  H.  having  two 
daughters,  one  of  them  had  a  son,  and  died, 
and  H,  devised  to  the  son  in  fee :  and  the 
Court  agreed  to  the  rule,  that  where  a  de- 
vise to  an  heir  gives  the  same  estate  wliieh 
would  descend,  the  devise  is  unnecessary, 
and  nihU  openxiur ;  but  they  held  that  in 
the  present  case  the  heir  must  take  by 
devise,  for  there  was  not  a  devise  to  the  lieir, 
since  both  coparceners  made  but  one  heir. 
See  2  Will.  Saund.  7,  note  (4).  Where  the 
heir  takes  a  different  estate  from  that 
which  he  would  have  taken  by  descent* 
the  disposition  by  the  will  must  prevail ;  as 
wliere  the  estate  is  devised  to  Uie  lieir  in 
tail  (Plow.  646),  or  a  man  devises  to  his 
two  daughters  (Cro.  Elix.  431) ;  but  under 
the  Stat  3  WUL  k  Mary,  c.  14,  the  devise 
would  be  fraudulent  against  creditors,  and 
an  action  might  be  brought  against  the 
devisee  as  heir  and  devisee.  2  Will.  Saund. 
1,  note  (4). 

(b)  Allam  v.  ffeber,  Str.  1270.  B.N. P. 
176.    Clerk  v.  SmUh,  I  Salk.  241. 
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tSon  (c) ;  if  he  declare  against  the  defendant  as  heir  of  the  dbUgor^  he  must 
prove  assets  as  the  heir  of  the  obligor ;  for  if  it  appear  that  the  assets  have 
descended  immediately  from  an  intermediate  person,  the  variance  will  be 
fatal,  the  descent  onght  to  have  been  specially  stated  {d) ;  as  where  the 
defendant  is  the  heir  of  the  tor  of  the  obligor,  but  is  charged  as  his  heir  (e). 
So  where  the  defendant  being  charged  as  the  heir  of  J3.,  it  appeared  that 
B,  died  seised,  leaving  the  defendant  his  daughter,  and  that  his  wife  was 
with  child  of  a  son,  who  was  bom  alive,  and  lived  for  an  hour ;  for  the  lands 
came  to  the  defendant  as  heir  to  her  brother,  who  was  last  seised  (/).  It  is 
otherwise  where  the  intermediate  heirs  were  not  actually  seisec^  for  there  the 
defendant  takes  as  heir  of  the  person  named  {g).  The  defendant  under  this 
issue  may  give  in  evidence  an  extent  against  him,  on  a  debt  owing  by  his 
father  on  a  bond  to  the  King,  but  he  must  prove  the  bond,  or  an  examined 
copy  of  it  (A). 

On  issue  joined  on  the  plea  of  riens  per  discent  al  temps  del  original,  the 
defendant  at  common  law  might  show  that  he  had  aliened  the  lands  bond 
fid/e  before  the  commencement  of  the  action ;  but  the  plaintiff  might,  under 
that  issue,  show  that  the  lands  had  been  aliened  by  covin  (t).  But  under 
the  Stat.  3  &  4  Will.  &  Mary,  c.  5,  s.  6,  the  plaintiff  to  such  plea  may  replj 
that  the  defendant  had  lands,  &c.  from  his  ancestor  before  the  original  writ 
brought,  or  bill  filed ;  and  if  upon  issue  joined  thereon,  it  be  found  for  the 


(c)  An  allegation  of  assets  in  the  county 
A,  is  satisfl^  by  proof  of  assets  in  the 
county  B.    JDotodal^t  Case,  6  Rep.  47,  a. 

(d)  Jenk's  Cate,  Cro.  Car.  161 ;  Lill.  Ent 
147  ;  2  Will.  Saund.  7,  note.  A  reversion 
expectant  on  an  estate-tail  is  not  assets  to 
charge  the  heir  upon  the  general  issue  riens 
per  ditcent;  but  a  reversion  expectant  on 
an  estate  for  life  must  be  pleaded  specially 
(B.  N.  P.  176.  KelUno  v.  BodeUf  Garth. 
126).  It  seems  that  a  reversion  expectant 
on  a  term,  or  lease  for  years,  cannot  be 
pleaded  in  delay  of  execution  (2  Will. 
Saund.  7,  note  (4).  BueJdy  v.  Nightingale^ 
1  Str.  665;  1  Lntw.  442;  Heme,  307). 
Where  there  is  a  mortgage  for  years,  the 
reversion  in  fee  is  legal  assets,  and  the 
creditor  may  have  judgment  with  a  eesset 
exeeuHo  nntil  the  reversion  comes  into 
possession.  Where  it  is  a  mortgage  in  fee, 
the  equity  of  redemption  is  not  legal  assets, 
and  l£e  heir  may  plead  riens  per  diseeni, 
Plunkett  V.  Pensony  2  Atk.  294.  Where 
in  debt  against  the  heir,  on  the  bond  of  the 
ancestor,  the  defendant  pleaded  ncn  est 
factum  and  riens  per  discent ^  to  which  the 
plaintiff  replied,  lands  descended,  kc; 
held,  that  being  strictly  a  replication  with- 
in the  3&  4  W.  &  M.  c.  14,  s.  6,  the  jury 
ought  to  have  inquired  the  value  of  thie 
lands  found  to  have  descended,  and  the 
verdict  therefore  being  imperfect,  a  renire 
de  novo  was  awarded.  Brown  ?.  Shuker, 
1  Cr.  &  J.  583.  As  to  what  shall  be  con- 
sidered as  assets  by  the  heir,  see  2  Will. 
Saund.  7,  note  (4) ;  Co.  Litt  374,  b. ;  3  dc 
4  W.  4,  c  106.  In  the  caseof  a  mortgage 
of  a  copyhold  in  fee,  the  equity  of  redemp- 
tion is  not  legal  assets,  4  Rep.  22,  a.    An 


estate  pur  autre  vie  of  which  the  heir 
is  special  occupant  is  made  assets  \/j  tlie 
Stat.  20  C.  2,  c.  3,8. 12. 

(e)  Ibid,  It  is  sufficient  to  charge  him 
generally  as  heir,  without  showing  Aow. 
Benhamy.  Stephensouj  1  Salk.  356. 

(/)  2  RoU.  Ab.  709,  pi.  62.  KeOewi. 
Boden,  3  Mod.  256;  I^.  68,  a.;  2  WilL 
Saund.  7,  note  (4). 

(g)  Thus,  A.  being  seised  in  fee,  bonDd 
himself  and  his  heirs,  and  having  two  soot, 
3.  and  C,  limited  the  estate  to  liimself  for 
life,  remainder  to  B.  his  eldest  son  in  tail, 
reversion  to  his  own  right  heirs.  B.  en- 
tered and  died,  leaving  B.,  a  son,  who  died 
without  issue,  on  whose  death  the  estate- 
tall  became  extinct,  and  the  reversion  com- 
ing into  possession,  descended  on  C.|  A*i 
youngest  son,  who  was  the  heir  as  well  of 
B.H3  of  A.  Held,  that  B.  and  2>.  were 
seised  of  the  estate-tail  only,  and  that  C. 
was  properly  charged  as  heir  to  his  father, 
and  that  it  was,  according  to  the  well- 
known  rule  of  law,  sufficient  to  charge 
the  defendant  aft  heir  to  him.  See  Co.  Litt 
11,  b,  15,  a. ;  Carth,  126.  KelUno  v.  Rodent 
3  Mod.  253;  1  Show.  344;  3Lev.  286; 
Bro.  Disc.  14—30. 

(h)  Lord  Raym.  734;  B.  N.  P.  17& 
Home  V.  Adderley,  I  Lord  Baym.  794. 
B.  N.  P.  175.  Payment  of  another  bond 
to  the  amount  of  assets,  must  be  pleaded. 
Buckly  V.  Nightingale,  1  Str.  665. 

(i)  Bven  before  the  stat.  18  £Us.e.5, 
which,  in  this  instance,  is  declaratory  of 
the  common  law.  1  Roll.  Ab.  269;  ih^f 
140 ;  2  Will.  Sai^nd.  7,  note  (4).  See  alio 
Gooch's  Case,  5  Co.  GO. 
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plaintHF,  the  Jury  shfill  Inquire  of  the  value  of  the  lands,  &c.  so  descended  (k) ; 
and  they  must,  under  this  statute,  find  the  gross,  and  not  the  annual  value  (!)• 

And  hy  the  11  G.  4  &  1  W.  4,  c.  47,  s.  7  (m),  where  any  action  of  debt  or 
Covenant  upon  any  specialty  is  brought  against  any  heir,  he  may  plead  rieru 
per  diseent  at  the  time  of  the  writ  brought,  and  the  plaintiff  may  reply  that 
he  had  lands,  tenements,  or  hereditaments  from  his  ancestor  before  the  writ 
brought ;  and  if  upon  the  issue  joined  thereon,  it  be  found  for  the  plaintiff, 
the  jury  shall  inquire  of  the  value  of  the  lands  so  descended,  and  thereupon 
judgment  shall  be  given.  If  the  jury,  on  issue  joined  on  the  plea  of  riens  per 
dUcent,  find  that  he  has  something,  however  small,  the  plaintiff  is  intitled  to 
a  verdict  and  general  judgment ;  it  is  therefore  in  such  case  unnecessary  to 
prove  the  amount  of  assets  (n)  descended. 

By  the  stat.  11  G.  4  &  1  W.  4,  ss.  2  &  3,  an  action  of  covenant  lies  against 
a  devisee  (o), 

HIGHWAY  (p). 

An  indictment  for  the  non-repair  of  a  highway,  is,  I.  either  against  the 
inhabitants  of  a  parish ;  or,  II.  against  the  inhabitants  of  some  other  district; 
or.  III.  against  an  individual. 

I.  As  against  a  parish,  upon  the  plea  of  not  guilty,  it  is  necessary  to  prove,  Proof 
Ist,  that  the  road  in  question  is  a  highway ^  as  alleged,  within  the  parish ;   agalast 
2dly,  that  it  is  a  pubUe  highway ;  8dly,  that  it  is  out  of  repair.    For,  1st,  the  *  P*^^*^ 
liability  of  the  parish  to  repair  all  public  highways  situate  within  it,  is  a 
matter  of  common-law  obligation  (g^),  from*  which  the  parish  cannot  in 
funeral  discharge  itself,  except  by  a  special  plea,  which  shows  that  some 
other  district,  or  some  individual,  is  liable  (r),  or  under  some  special  act  of 
parliament. 

If  the  road  be  improperly  described  in  an  indictment  or  plea,  the  variance  Yariaiice. 
vrill  be  fatal ;  as  where  a  highway  leading  from  A,  to  B.  and  communicating 
with  C,  by  means  of  a  cross  road,  was  described  as  a  road  leading  from  A. 
to  B.  and  from  thence  to  C.  (#}.    But  it  has  been  held  to  be  unnecessary  to 
state  the  termini  of  the  highway ;  and  therefore  a  plea  of  justification  in 


(A)  When  the  phdntiff  replies  according 
to  this  statute,  he  is  not  entitled  to  a  general 
Judgment,  as  he  was  at  common  law,  but 
can  recover  only  to  the  value  of  the  land 
•old  as  found  by  the  jury.  Hedthaw  v. 
Better,  Garth.  864;  Comb.  344;  5  Mod. 
119. 133.  If  the  jury  neglect  to  find  the 
value,  the  Court  will  award  a  venire  de 
novo.  J^fflrey  v.  Barrow,  10  Mod.  18, 19. 
8o  under  the  late  stat.  11  Q.  4  &1  W.  4, 
e.  47,  B.  7.  Brawn  y.  Shuker,  1  C.  &  J.  583. 

(0  Carth.  364. 

(m)  This  sec.  corresponds  with  sec.  5  of 
the  stat.  3  &  4  W.  &  M.  This  may  be 
pleaded  although  the  heir  had  not  aliened 
the  lands. 

(n)  3  WiU.  Saund.  7,  a.  (n)  B.  N.  P.  176. 

(o)  At  common  law  a  devisee  was  not 
liable  either  in  debt  or  covenant  to  any 
specialty  creditor.  See  Wilson  y.Ketnhle, 
7  East,  138.  This  was  partially  remedied 
by  the  stat.  3  &  4  W.  3,  c.  14,  s.  3,  which 
did  not,  however,  extend  to  an  action  of 
covenant    It  has  been  held  that  this  Act 


does  not  extend  to  any  disposition  made 
by  the  obligor  by  deed  in  his  lifetime. 
Partlow  V.  Weedan,  1  £q.  C.  Ab.  149; 
8  Saund.  8,  (e). 

(p)  See  the  stat  65  0. 3,  c.  68 ;  30.  4, 
c.  188;  4  O.  4,  c.  96 ;  7  &  8  O.  4,  c.  34. 
As  to  evidence  of  appointing  a  trustee  of 
a  turnpike  road,  see  3  G.  4,  c.  136,  s.  134. 
Notice  brfore  commencing  actions  or  in- 
formations, lb.  s.  103 ;  and  see  6  &  6  W.  4, 
c.  60. 

(q)  This  common-law  obligation  does  not 
extend  to  an  extra-parochial  district.  B. 
V.  Kmgemoor,  3  B.  &  C.  190. 

(r)  1  Vent  90. 183.  189;  3  T.  R.  106. 
No  agreement  with  others  will  discharge 
the  parish  (3  East,  86).  Where  the  inha- 
bitants of  a  township,  bound  by  prescrip- 
tion to  repair  all  the  roads  within  it,  were 
expressly  exempted  by  an  Act  of  Parlitff 
ment  from  the  repairing  of  a  new  road,  it 
was  held  that  the  burthen  devolved  upon 
the  parish  at  large.    3  T.  R.  106. 

(O  R.  v.  Great  Cornfield,  6  £sp.  136. 
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highway:  public. 


Varitaee.  trespan,  stating  tliat  a  public  highway  leading  from  a  paWe  highway  from 
A,  to  B^  in,  thronghy  orer  and  along  the  tocMMtM  guoy  to  a  certain  other  high- 
way (leading  from  C  to  />.)>  was  held  to  be  supported  by  proof  that  it  led 
from  the  road  from  A.  to  JB.  owet  the  hem»  ta  quo  into  another  road,  £,  and 
along  that  road  into  the  toad  from  C  to  D,  (I). 

Where  the  terndmu  ad  quern  was  laid  to  be  a  pubBe  Mt^ma^^  and  it  ap- 
peared in  proof  that  it  wasa  publicyboteoy,  it  was  held  that  the  deaeription 
was  anfficient(tf).  The  objection,  that  the  deaeription  of  the  voad  in  tlie 
indictment  ia  too  general,  and  ia  applicable  to  aereral  other  road%  cannot 
be  taken  upon  the  trial  under  the  plea  of  not  guilty,  but  ought  to  be  taken 
by  a  plea  in  abatement  (x). 

Where  a  highway  waa  alleged  to  be  a  highway  for  all  the  liege  anhjeeta, 
with  horsea,  carriages^  kc^  it  was  held  to  be  auffident,  although  the  way 
passed  under  an  arch,  and  could  not  be  used  by  carriages  unleea  laden  in  a 
particular  way  (y). 
Proof  that  2dly.  That  it  is  a  public  highway.— The  proof  is  either  Ared  otpnmmp- 
iiAitk^^  Im  ;  <^fc«,  as  by  showing  that  the  highway  has  been  eonatitnted  a  paUie 
one  by  competent  authority,  or  pretumptioej  by  eridence  of  the  use  of  a 
road  which  is  of  public  conyenience,  by  the  public,  which  affords  a  presamp- 
tion  of  their  right  so  to  use  it,  as  against  a  prirate  claimant. 

The  proof  is  d&reei  where  the  road  is  proved  to  hare  been  made  under 
some  statute  or  proceeding  by  writ  of  ad  quod  dammtm, 

Bj  the  Stat.  18  Geo.  8^  c.  78,  s.  19  (z),  where  any  highway  has  been  di- 
Terted  or  turned  above  twelve  months,  either  from  necesaary  or  other  eansei» 
and  new  highways,  &c.  have  been  made  for  the  benefit  of  the  public,  and  no 
suit  or  prosecution  has  been  commenced  for  the  diverting  or  turning  the 
same,  the  new  highway  shall  from  thenceforth  be  the  pubSc  highway  to  all 
intents,  and  persons  liable  to  the  repair  of  the  old  highway  shall  also  he 
liable  to  the  repair  of  the  new  in  the  same  manner  as  of  the  old.  This 
clause,  it  h&s  been  held,  is  retrospective  only  (a). 

By  another  clause  of  the  same  section  (b),  provbions  are  made  for  fritmt 


lie  high- 
way 


Direct 
evidence. 


(0  Eouie  V.  BardtHf  1  H.  B.  861, 
Looghboroiigfa  dsttmf . 

(tt)  Alien  V.  Ormondj  8  Bast,  4.  Bat  it 
was  said  that  the  description  mig^t  ha^e 
been  held  to  be  Insofflcient  on  special  de- 
nrarrer. 

(x)  JR.  V.  Inkab.  qf  HammenmUkj  1 
Starfcie's  C.  867. 

(y)  R.  V.  Xyon,  6  D.  ft  R.  487. 

(z)  This  clause  is  not  repealed  hy  the 
Stat  65  Geo.  8,  c  68. 

(a)  Wttite  V.  Smith,  8  T.  R.  138. 

(b)  This  has  been  r^>ealed  by  the  stat 

65  Geo.  8,  c.  88,  wliieh  requires  more  pnbUe 
notices  in  snch  cases,  gives  greater  Iheility 
of  appeal  to  the  sessions,  and  gives  power 
to  the  justices,  under  certain  regulations, 
to  stop  up  unnecessary  highways,  ftc.  See 
as  to  the  proceedings  under  this  stat.  JR. 
V.  Sheppardf  8  B.  ft  A.  414.     The  stat 

66  O.  3,  c  68,  does  not  repeal  the  stat  18 
G.  8,  c.  78,  s.  62 ;  and  therefore  notice  to 
the  Justices  of  holding  a  special  session, 
at  wbich  an  order  is  made,  is  necessaiy ; 
R.  V.  Juitieet  of  Woreettershire,  S  B.  ft 
A.  888.    Where  the  order  for  stopping  up 


an  useless  old  road  refeired  to  a  plan  sa- 
nexed,  but  the  notice  aflized  sscvely  de- 
scribed the  number  of  yarda  of  such  roed 
to  be  stopped,  without  stating  the  termudf 
or  reforring  to  any  plan;  held  tliat  tlis 
former  was  suffldent,  but  not  the  latter. 
Ji.v.  ironier,3B.ftAd.l6a  Wherstfae 
trustees  upon  a  new  road  befaig  ande  over 
tile  pfadntiiTs  land,  for  which  ha  was  to  l» 
compensated  by  receiving  the  old  road  i> 
exchange,  by  one  and  the  same  order  ftr 
■topping  up,  directed  the  soil  to  be  given 
up  to  the  pfldntifr,  held,  that  as  in  the  cue 
of  a  party,  ndJuriSf  agreeing  for  the  Mk 
of  the  lands,  no  conveyance  was  necesmiy 
under  sec  84  of  8  Geo.  4,  c  126,  so  hi  the 
case  of  an  exchange  by  the  permlssloo  of 
snch  a  party  to  the  nudcing  of  a  new  road 
over  his  soil,  it  became  efihetaally  dedi- 
cated to  the  public  without  an  aetaal  eon- 
veyance,  and  that  he  might  malatahi  sa 
action  it  trespass  In  respoet  of  the  old 
road.    AUma  v.  Poit,  1  B.  ft  Ad.  908^ 
and  8  M.  ft  By.  489,  n.    Where  aa  order 
for  diverting  a  hl^way  sabotitatad  a  lioe 
of  road,  part  newly  mads  under  the  order. 
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dWenions  of  highway b,  by  two  juvtiees  at  special  sessioiiQi  by  the  consent  Dix«et 
of  the  owner  of  lands.  evidence. 

It  has  been  held^  that  in  an  action  of  trespass,  on  issue  taken  on  a  plea  that 
the  locui  in  quo  was  a  public  highway,  the  legality  of  an  order  of  justices  in 
ordering  the  old  highway  to  be  stopped  up  before  a  new  one  has  been  made 
and  put  into  a  proper  state,  might  be  questioned,  although  the  order  of 
justices  for  stopping  up  the  old  road  had  been  appealed  against  and  con- 
firmed at  the  sessions  (c) ;  and  that  eyidence  was  admissible  to  show  that  a 
new  road,  such  as  the  Act  requires,  had  not  been  made  previously  to  the 
order  for  stopping  up  the  old  road(<i). 

Where  a  highway  lies  in  an  open  field,  and  the  passengers  are  accustomed 
to  turn  out  of  the  principal  track  when  it  is  founderous,  these  outlets  are 
part  of  the  highway  («). 

Where  a  man  assigns  a  road  out  of  his  own  land,  because  the  highway  is 
founderous,  it  does  not  become  a  highway  till  it  be  so  found  by  writ  of  ad 
quod  damnum  (/). 

Where  trustees  are  authorized  to  make  a  road  irom  one  point  to  another, 
the  making  the  old  road  is  a  condition  precedent  to  any  part  becoming  a 
highway  repairable  by  the  public  (^). 

Or  next,  the  eyidence  is  presumptiye,  and  presumptions  are  to  be  deriyed  Pntnmp- 
from  the  termmi  and  other  circumstances  of  the  road  itself,  and  from  the  ^^^  ^^ 
use  and  enjoyment  of  it  by  the  public  ^^^ 

It  is  not  essential  that  the  termini  of  the  road  should  be  either  market-  i^rndoL 
towns  or  public  roads,  provided  it  be  proved  that  the  public  are  entitled  to 
use  it,  and  that  it  has  been  of  public  convenience.    The  public  may  have  a 


and  psrt  along  a  new  turnpike  road,  held, 
that  it  not  appearing  on  the  fkce  of  the 
order  that  the  public  would  have  secured 
to  them  as  permanent  a  right  on  such  new 
tampike  road  as  they  had  before,  the  order 
was  bad.  The  Court  could  not  Intend  that 
the  new  turnpike  was  a  public  highway ; 
if  the  Act  made  it  a  turnpike  road  for  a 
limited  period  only,  it  would  subsist  as  a 
public  road  for  tiiat  period  only.  And 
qutere,  whether  an  old  road  can  be  di- 
verted for  carriages  and  continued  for  ibot 
passengers.  R.  ▼.  Winter,  8  B.  &  C.  786. 
Under  the  55  Geo.  3,  c.  68,  an  order  may 
be  made  by  Justices  for  stopping  up  ao 
unnecessary  footway,  without  oHering  a 
sale;  tlie  words  of  the  latter  branch  of 
sec.  S  are  to  be  taken  distribntiyely,  and 
the  effect  is,  that  Justices  may  stop  up  in 
all  cases,  but  must  direct  a  sale  in  those 
cases  only  where  a  highway  or  bridleway 
has  been  stopped  up.  B,  y.  Olover,  I  B. 
ti  Ad.  483;  oyerruling  the  construction 
put  on  that  section  in  &,  y.  Kenyan,  6  B. 
&  C.  640.  Where  the  order  for  stopping 
up  a  highway  stated  that  the  Justices 
^liaying  upon  yiew  found,  or,  it  haying 
appear^  to  us,"  ke.  that  the  highway  was 
an  useless  and  unnecessary  one;  held  bad 
under  65  Geo.  3,  c.  68,  s.  2,  which  makes 
it  necessary  that  it  should  appear  upon 
view  to  the  Justices.  B,  v.  JusHees  qf 
Wareesterehire,  8  B.  &  C.  264 ;  S.  C.  R, 
V.  Rogers,  2  M.  &  Ry .  280.    An  order  for 


diverting  a  highway,  containing  also  an 
order  for  stopping  up  the  old  highway,  and 
not  any  statement  that  the  Justices  have 
viewed  the  course  proposed  for  the  new  one; 
held  inyaiid.  R.  y.  Kent  Juetieet,  10  B. 
k  C.  477.  As  to  the  surveyor's  authority. 
Bouverie  v.  MUet,  1 B .  &  Ad.  48.  Witham 
Navigation  Co.  y .  Padley,  4  B.  ft  Ad.  60. 
Zowen  V.  Kaye,  4  B.  ft  C.  3.  AUton  y. 
Sealei,  0  Bing.  3.  As  to  the  form  of  the 
order,  JR.  v.  Olover,  1  B.  ft  Ad.  483.  R, 
V.  Kenyan,  6  B.  ft  C.  640.  JR.  v.  JutHeee 
qf  Worcetterthire,  8  B.  ft  C.  624. 

(c)  Welih  V.  Noih,  8  East,  304.  As  to 
the  form  of  the  order,  see  Davidson  y. 
QiXl,  1  East,  64.  The  stat  as  to  the  resi- 
dence of  the  Justice  within  the  hundred  is 
merely  directory.    8  East,  300. 

{d)  The  notice  of  appeal  against  an 
order  should  state  that  the  appellant  is 
aggrieved.  R,  y.  Justices  of  Essex,  6  B. 
&  C.  431.  Ifotices  to  the  Justices  of  the 
district,  signed  by  the  chief-constables 
and  by  their  authority  seryed  on  the  Jus- 
tices, are  notices  on  the  Justices  within  the 
statute  13  G.  3,  c.  78,  s.  62.  R,y,  Ju^ 
tieesqfSt0'olk,eB,6L  Clio. 

(e)  I  BoU.  300,  L  10. 

if)  Cro.  Car.  267. 

(i)  R.  v.  Cumberworth,  3  B.  ft  Ad. 
108.  R»  y.  Hepvjorth,  cor.  Hnllock,  B., 
York  Lent  Assizes,  1820.  (Additfon  hi 
Appendix).  R.  v.  InhaHtants  of  MeUor, 
Lancaster  Assizes. 
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Termini.  right  to  a  TOftd  afl  a  common  street,  although  there  be  no  thoroughfare  (&\ 
or  to  a  road  terminating  in  a  common  (t). 

So  it  may  be  a  highway,  although  it  is  circuitous  (k)y  and  althoagh  it  is 
used  by  the  public  but  occasionally,  and  although  it  does  not  terminate  in 
any  town,  or  in  any  other  public  road  (I) ;  and  on  the  contrary,  it  is  not 
necessarily  a  public  highway,  although  it  does  lead  from  one  market-town  to 
another,  or  connect  any  two  points  by  a  line  which  might  be  advantageonsly 
used  by  the  public,  or  is  used  by  them  under  certain  restrictions  (m). 

Eojoyment  Evidence  to  prove  a  public  highway  consists  usually  in  showing  that  the 
public  have  used  and  enjoyed  the  road;  and  their  actual  occupation  of  it 
without  interruption  for  a  considerable  space  of  time  affords  a  strong  pre- 
sumption of  a  right  to  use  it ;  and,  as  will  afterwards  appear,  a  much  shorter 
period  of  possession  will  suffice  to  indicate  a  right  in  the  public,  than  to 
show  that  a  private  person  has  a  title  to  the  estate  of  which  he  is  possessed. 
The  particular  manner  in  which  it  has  been  used,  as,  where  it  has  been  nsed 
for  some  public  purpose,  as  for  conveying  materials  for  the  repairs  of  other 
highways  (n),  or  upon  any  occasion  likely  to  attract  notice,  is  very  material ; 
for  such  instances  of  uter  would  naturally  awaken  the  jealousy  and  opposi- 
tion of  any  private  owner  who  was  interested  in  preventing  the  acquisition 
of  any  right  by  the  public,  and  consequently  acquiescence  affords  a  stronger 
presumption  of  right  than  that  which  results  from  possession  and  user  in 
ordinary  cases.  Although  the  termini  of  a  road  afford  no  conclusive  evidence 
as  to  its  being  a  highway  (o),  yet  the  circumstances  of  its  leading  from  one 
market-town  to  another,  or  from  one  public  road  to  another,  coupled  with 
titer  by  the  public,  and  without  decisive  evidence  of  interruption  and  per- 
mission by  a  private  owner,  are  conclusive  as  to  the  right  of  the  public  (p). 

Repairs.  Proof  of  the  repair  of  the  road  by  a  parish  is  strong  evidence  to  show  that 

it  is  a  public  highway  (q) ;  and  evidence  of  repairs  done  by  a  parishioner, 


(h)  Hugby  Charity  v.  Menyweatker, 
11  East,  375.  But  see  Woodyer  v.  Had- 
don,  b  Taunt.  125.  The  plaintiff  erected 
a  street  leading  out  of  a  highway  across 
his  own  close,  and  terminating  at  the  edge 
of  tiie  defendant's  adjoining  close,  which 
was  separated  fh>m  the  end  of  the  street 
for  twenty-one  years  (dnring  nineteen  of 
which  the  houses  had  been  completed,  and 
the  street  watched,  cleansed  and  lighted, 
and  both  the  footways,  and  half  the  cause- 
way, paved,  at  the  expense  of  the  InhabitF 
ants)  by  the  defendant's  fence.  The  de- 
fendant then  pulled  down  his  wall ;  but  it 
was  held  that  he  could  not  use  the  high- 
way as  a  public  highway  from  his  own 
close. 

(t)  B,  V.  Wandsworth,  1  B.  &  A.  63. 

(A)  B.  V.  Lloyd,  I  Camp.  261 ;  3  T.  R. 
965. 

(/)  B.  V.  Inhab,€fWandnDorth,  1  B. 
&  A.6d. 

(m)  See  11  East,  376,  note  (a). 

(n)  B.  V.  Wandtworthf  1  B.  &  A.  63. 

{o)  2  East,  375;  1  Camp.  262.  The 
Strand  and  Covent  Garden  are  connected 
by  a  road  which,  in  point  of  law,  is  a 
private  road,  although  constantly  used  by 
the  public. 

(p)  1  Vent  180. 


(q)  B.  V.  Wandsfoorth,  1  B.  &  A  63. 
But  where  a  local  Turnpike  Act  required 
the  inhabitants  to  do  statute  duty  upon  the 
new  roads  set  out  and  nmde  by  the  tmsteei 
under  the  Act,  the  powers  of  which  were 
limited  to  twenty-one  years,  and  the  Act 
expired,  the  common-law  obligation  to  re- 
pair only  attaches  in  respect  of  such  roads 
as  have  been  made  by  the  trustees  and 
adopted  by  the  public;  and  the  feet  of 
having  done  statute  duty,  as  required  bj 
the  Act,  during  its  continuance,  does  not 
furnish  a  ground  for  presuming  an  adop- 
tion to  render  them  liable.  B,  v.  Metloff 
\  B.k  Ad.  32.  Where  private  roads,  set 
out  under  an  Inclosure  Act,  were  impro- 
perly directed  by  the  commissioners  to  be 
repaired  by  the  inhabitants  and  occnpiers 
in  the  same  manner  as  public  highways,  it 
appeared  that  a  road,  set  out  as  a  private 
road,  had  been  used  by  the  public  and  re- 
paired by  the  parish  above  twenty  yean; 
held,  first,  that  the  commissioners  had  oo 
power  to  make  such  order,  nor  were  the 
inhabitants  bound  to  obey ;  and  secondly, 
that  if  the  inhabitants  had  repaired  under 
a  mistaken  notion  of  their  liabOlty,  and 
not  on  a  voluntary  disposition  to  repair  tlic 
road,  as  one  useful  and  convenient  for  tlk' 
public,  the  defendants  were  entitled  to  \fc 
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under  an  agreement  with  the  parish  that  he  shall  therefore  he  excused  his 
statute-duty,  is  virtually  evidence  of  repairs  by  the  parish  (r). 

The  enjoyment  and  user  of  a  road  by  the  public  is  frequently  evidence  of  Length  of 
a  right  in  the  public,  although  the  user  is  of  modem  date,  provided  that 
tuer  has  been  attended  with  circumstances  ofpubUcUy,  from  which  an  acqui- 
escence on  the  part  of  the  original  owner,  and  a  dedication  by  him  of  the 
road  to  the  public,  may  be  inferred.  Thus  it  has  been  held,  that  a  per* 
mission  to  the  public  for  the  space  of  eight,  or  even  of  six  years,  to  use  a 
street  in  London,  without  bar  or  impediment,  is  evidence  from  which  a 
dedication  to  the  public  may  be  inferred  («)•  So  where  a  court  situated  on 
one  side  of  a  public  street  in  London  was  left  open  to  the  public,  and  occa- 
sionally used  as  a  communication  from  one  part  of  the  street  to  another,  a 
dedication  to  the  public  was  presumed  (t).  Where  a  lease  was  granted  of 
certain  ground  to  be  a  passage  for  fifty-six  years,  evidence  of  an  u$er  of  the 
load  by  the  public  three  or  four  years  after  the  expiration  of  the  lease,  was 
held  to  be  evidence  of  a  gift  to  the  public  (u).  Presumptions  thus  derived 
may  be  rebutted  by  proof  that  the  owner  did  not  acquiesce  in  the  use  by 
the  public.  The  acquiescence  of  a  lessee  will  not  bind  the  reversioner,  with- 
out such  evidence  of  acquiescence  on  his  part  as  will  afford  a  presumption 
of  a  grant  by  him  (x).  So  the  erection  of  a  bar  upon  the  road  is  evidence 
to  rebut  the  presumption  of  a  dedication  to  the  public  (^),  although  the 
bar  has  been  long  broken  down  (2).  And  although  the  bar  does  not  exclude 
foot-passengers,  no  right  to  a  public  footway  can  be  presumed,  since  there 
cannot,  it  is  said,  be  a  partial  abandonment  to  the  public  (a). 

But  where  land  is  vested  in  trustees  for  public  purposes,  they  may  dedi- 
cate the  use  of  the  surface  to  the  public  as  a  highway,  provided  such  use  be 
not  inconsistent  with  the  purpose  for  which  the  land  is  vested  in  them  {b). 

Where  a  road  has  been  set  out  under  a  local  Act,  by  commissioners,  for 
the  use  of  particular  persons,  but  in  fact  has  been  used  by  the  public  for 
many  years,  this  is  not,  it  seems,  sufficient  evidence  of  a  dedication,  without 
evidence  of  acquiescence  on  the  part  of  the  parish  (c). 

And  it  has  been  held,  that  in  order  to  charge  a  parish  with  the  repairs  of 


acquitted.  (Teoterden,  L.  C.  J.)  S,  v.  JB^ 
mantOHf  2  M.  &  M.  24. 

(r)  Ibid. 

Is)  Trrutiees  of  Rugby  Charity  v.  Met* 
ryweather^  cited  11  East,  376.  But  see 
Wotkfyer  y.  Haddon^  5  Taunt  125 ;  tupra, 
624,  note  (t) ;  and  see  JarvU  v.  Dean, 
3  Bingh.  447. 

(0  R'  V.  Lloyd^  1  Camp.  261;  3  T.  B. 
265. 

(u)  M.  V.  Hudsouy  Str.  009. 

(x)  11  East,  376.  And  see  tit.  Pas- 
suMPTioKt  Where  a  way,  situate  in  West- 
minster, which  was  not  a  Uiorou^hfiune,  had 
been  treated  as  a  highway  for  a  centniy, 
and  been  enumerated  in  a  public  Act  as  a 
public  road,  but  had  during  the  whole  pe- 
riod been  let  on  lease,  it  was  held  that  the 
Jury  were  right  in  deciding  that  it  was  not 
a  public  way,  inasmuch  as  there  could  be 
no  dedication  to  the  public  by  the  tenants 
for  ninety-nine  years.  Wood  ▼.  Veal,  5 
B.ScA,  454,  and  qu.  whether  that  could  be 
public  highway  which  is  not  a  thorough- 
lare.  Ibid,    Where  the  road  adjoinmg  to 


houses  had  been  used  by  the  public  for  four 
or  five  years,  leading  from  Wliite  Conduit- 
street,  and  conununi9ating  with  a  public 
highway,  it  was  left  to  the  Jury  to  say 
whether  there  had  been  a  dedication  to  Uie 
public;  and  on  the  jury  finding  that  there 
had,  the  Court  refused  to  disturb  the  ver* 
diet.    Jarvi*  v.  Dean,  3  Bing.  447. 

(y)  BoberU  v.  Karr,  1  Camp.  262;  11 
£ast,375.  LethbridgeN.Winter,\C9mj^ 
263.  And  it  has  been  held  that  tiie  owner 
of  the  soil  may  replace  the  bar  after  it  has 
been  broken  down  twelve  years. 

(z)  Ibid. 

(a)  1  Camp.  263,  n.  BarraeUugh  v. 
JokMon,  3  If .  &  P.  283. 

(b)  B.  V.  Ink,  of  Leake,  5  B.  ft  Ad. 
460.    Jarvis  v.  Dean,  3  Bing,  447. 

(c)  B.  V.  St,  Benedict,  4  B.  ft  A.  447  ; 
see  Campbell  y.  WiUon,  3  East,  204.  But 
where  a  public  Act  recognizes  a  public 
highway,  no  adoption  of  it  by  the  paritiU 
is  necessary.  B.  v.  Lyon,  5  D.  ft  U. 
497. 
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a  road  as  a  public  highway,  it  was  necessary  to  show  that  the  pariah  had 
adopted  the  highway  by  proof  of  repairs  done  (d) :  the  contrary,  howerer, 
has  since  been  decided ;  the  adoption  of  a  parish  is  no  more  than  the  use  of 
the  road  by  the  public,  the  parish  being  part  of  the  public  («)• 

Eyidence  of  reputation  is  admissible  to  prore  that  the  way  is  public  (/); 
but  evidence  of  this  nature,  tiXBingpost  Utem  matam,  is  not  admissible  (^). 
So  a  Terdict  upon  issue  taken  on  a  public  right  of  way,  and  finding  it  to  be 
such,  is  afterwards  evidence  (A),  although  such  issue  be  taken  in  an  action 
of  trespass  between  private  parties,  and  be  offered  in  evidence  to  prove  the 
fact  between  other  parties  in  a  civil  action  (i),  and  the  rule  applies  to  til 
cases,  of  public  prescription  (k). 

By  the  stat  5  &  6  W.  4,  c.  60,  s.  2d,  no  road 'to  be  thereafter  made  by  and 
at  the  expense  of  any  individual  or  private  person,  body  politic  or  corporate, 
nor  any  roads  already  set  out  or  to  be  thereafter  set  out  as  a  private  drifU 
way  or  horse-path,  in  any  award  of  commissioners  under  an  Indosure  Act, 
shall  be  deemed  or  taken  to  be  a  highway  (repairable  by  the  parish), 
without  three  calendar  months'  notice  of  the  proposal  to  dedicate  such 
highway,  nor  unless  the  same  shall  have  been  made  in  a  substantial  manner, 
and  of  the  width  required  by  the  Act,  to  the  satisfaction  of  two  justices  of 
the  peace  of  the  division,  who  are  required  to  view  the  same,  and  certify, 
&c.,  such  certificate  to  be  enrolled  at  the  sessions ;  and  after  twelve  months' 
use  of  such  road  by  the  public,  being  kept  in  repair  in  the  meantime  by  the 
party  dedicating  it,  is  to  become  a  highway  repairable  by  the  parish. 

II.  Upon  an  indictment  against  the  inhabitants  of  some  other  district 
than  A  parish,  or  against  an  individual,  the  prosecutor,  on  the  plea  of  ^  Not 
guilty,"  must  prove,  in  addition,  the  obligation  upon  the  defendants  to 
repair  the  road,  as  alleged  in  the  indictment,  since  it  is  not  founded  on  a 
presumption  of  law  (Q.  The  obligation  in  such  a  case  arising  from  inha- 
bitancy must  be  prescriptive  (m),  and  must  be  proved,  as  in  other  cases  of 
prescription,  to  have  existed  time  out  of  mind.  The  evidence  in  such  case 
will  depend,  in  some  measure,  upon  the  way  in  which  the  prescription  is 
alleged.  If  a  prescriptive  obligation  to  repair  the  particular  road  be  alleged, 


(d)  n,  V.  St.  Benedict,  4  B.  &  A.  460; 
and  see  A.  v.  Cwnbenoarth,  3  B.  ae  Ad. 
818. 

(e)  JR.  V.  Xeafte,  5  B.  &  Ad.  409. 

(/)  Vent.  188.  Bat  an  award  made 
under  a  submissioii  by  a  tenant  for  years, 
as  to  his  liability  to  repair  ratione  tenura, 
Is  not  eridenee  against  another,  for  It  was 
made  poet  Ittem  matam.  B.  v.  Cotton,  8 
Camp.  444.  But  on  an  issue  as  to  a  right 
of  way,  where  the  road  had  been  used  by  the 
poblic  for  tiiirty  years,  the  defendants  hav- 
ing put  in  a  document  forty  years  old,  drawn 
up  at  a  parish  meeting  called  to  resist  the 
repairs  tlien  attempted  to  be  thrown  on 
them,  staUng  the  hme  to  be  private  pro- 
perty, subject  to  a  Ibot  and  bridleway, 
and  signed  by  thirteen  hihabitants,  twelve 
of  whom  were  dead,  and  the  other  was  called 
as  a  witness ;  it  was  held  to  be  admissible 
evidence,  altfiough  slight,  nf  repntatioo ; 
it  appearing  also  that  twenty-two  years 
before  the  action  an  agreement  had  been 
made  between  the  owner  of  the  soil  and  a 


colliery  company,  to  allow  tiiem  the  ssc 
of  the  road,  paying  6«.  a  year,  and  sof^y- 
Ing  cioders  for  the  repair,  which  the  parish 
were  to  spread ;  held,  that  aithoogb  the 
acts  of  user,  taken  alone,  might  be  evi- 
dence from  which  to  Infer  a  dedicadoi, 
yet,  being  all  referable  to  the  agreemeot, 
it  amoanted  only  to  a  Uoenee,  upon  com- 
pliance with  the  terms  imposed.  Barro' 
eUmgh  v.  Johnmm,  8  Nev.  Se  P,  888. 
{g)  IbUL 

(k)  Beed  ▼.  Jaekttm,  3  East  856;  Tide 
supra.  Vol.  I.  tit  Bbputatzok. 

(t)  rind. 

{k)  Per  Ld.  Kenyoo,  8  Sast.  857.  See 
Vol.  I.  p.  80. 

(Q  JR.  V.  Martin,  Andr.  886.  The  iste- 
bitants  of  a  town,  &c.  cannot  be  liable  to 
the  fcpair  of  a  bridge,  &c.  raticne  temirtf 
for  they  cannot  hold  lands.  B.  v.  Inka- 
hiiantt  qfPennegoes,  8  B.  &  C.  108. 

(fit)  Doug.  481. 
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the  eyidenee  will  be  confined  to  proof  of  the  repairing  of  tliat  paittenlar  Proof  of  a 
road  (n).    If  a  prescriptive  obligation  to  repair  ail  pubMe  roads  within  the  S"*^uSL^ 
district  be  alleged,  proof  must  be  given  of  snch  repairs  within  the  division,  tion. 
and  in  snch  case  it  is  unnecessary  to  prove  that  the  road  in  question  is  an 
ancient  road(o);  but  if  it  should  appear  that  there  is  any  road  within  the 
township  or  other  division,  which  is  not  repaired  by  the  township  or  divi« 
aion,  but  by  the  parish  at  large,  the  variance  would  be  fiital,  unless  the 
exception  were  specially  alleged  (jy).    Again,  if  the  indictment  alleged  a 
division  of  the  parish  into  particular  districts,  and  averred  a  custom  for 
each  district  to  repair  its  own  roads,  independent  of  the  rest,  evidence  of 
such  a  general  custom  would  be  admissible ;  but  in  such  case,  if  it  appeared 
that  any  one  road  in  the  parish  was  repaired  by  the  parish  at  large^  the 
variance  would  be  fatal  (g).   It  is  not  necessary  to  aver,  in  a  special  plea  by 
a  parish,  which  aUeges  that  a  sub-division  is  liable  by  prescription  to  repair 
the  roads  within  it,  and  it  is  also  unnecessary  to  prove,  under  such  a  plea, 
OT  in  an  indictment,  any  consideration  for  the  liability  (r). 

A  county  liable  to  the  repairs  of  a  public  bridge,  is  liable  to  the  repairs 
of  the  road  for  900  feet  at  each  end  of  the  bridge  («). 

III.  Upon  an  indictment  ag^nst  an  individual,  in  addition  to  the  proof  Of  liability 
that  the  road  is  a  public  highway,  and  that  it  is  out  of  repair,  the  prose-  !^^]^ 
cutor  must  prove  the  obligation  to  repair  as  alleged  in  the  indictment.  To 
show  a  liability  ratiane  tenur<Bj  the  defendant  must  be  proved  to  be  the 
occupier  of  the  lands  in  respect  of  which  the  obligation  arises,  since  the  law 
looks  to  the  visible  occupier,  and  not  to  the  owner (^),  whom  it  maybe 
difiicult  to  ascertain,  for  the  performance  of  the  duty.  But  since  the  obli- 
gation to  repair  ratione  tenunB  implies  a  prescription  (u),  the  prosecutor 
must  prove  the  prescription  by  showing  acts  of  repair  by  the  defendant,  or 
by  former  occupiers ;  and  according  to  the  number  of  instances  in  which 
repairs  have  been  made  by  the  occupiers  for  the  time  being,  a  stronger  or 
weaker  degree  of  presumption  arises  as  to  the  obligation,  as  in  other  cases 
of  prescription.  Where  the  defendant,  being  charged  ratiane  tenura,  pleaded 
that  his  liability  arose  from  an  encroachment  which  had  been  removed,  it 
w&s  held  that  .evidence  of  repairs  done  by  the  defendant  for  twenty-five 
years  after  the  removal  of  the  encroachment  was  presumptive  evidence 
that  the  defendant  repaired  ratiane  tenunB  (or). 


(n)  As  to  the  nature  and  eztoit  of  such 
proof,  tee  tit  Pbbscriptiok. 

(o)  R.  ▼,  Netherthong,  2  B.  Ae  A.  179; 
8  T.  B.  106. 

(p)  S.  y.  SeeU^ld,  1  Starkie's  C. 
908.  The  aUegation  of  an  obligation  to  re- 
pair all  roads  within  the  township,  which, 
but  for  the  said  custoui,  would  be  repair- 
able by  the  inhabitants  of  the  parbh  at 
laige,  was  introdnced  in  order  to  prevent 
auTprlse  from  proof  of  the  ezistoice  of 
roads  repairable  ratione  iewurm,  P.  C. 
In  n,  r,  JPiflingdaies,  7  B.Ae  C.488. 

(q)  Ibid, 

(r)  B,  y.  InhabitanU  of  JBcele^ld, 
1  B.  &  A.  848.  B,  T.  InhaMtantt  of 
SL  GHeBf  Cambridge^  cited  Ibid.  ^Sate- 
toard^s  Case,  6  Co.  810;  vide  etiam,  R, 
V  Inhaibitants  qf  W.  R.  qf  Yorkshxrej 
4  B.  Ae  A.  028.  SeeuMy  wliere  the  road  is 
not  withhi  the  perish,  R,  v.  8U  OUe^t, 


Cambridge^  and  P.  C.  B.  R.  Sittings 
after  T.  T.  1828. 

(«)  R.  y.  W.  R.  qf  Yarhikire,  7  East, 
588, 22  H.  8,  c.  6;  §emUe,  that  in  general 
the  party  liable  to  repair  Ae  bridge  is  also 
liable  to  repair  the  adjoining  highway. 
Ibid, 

(t)  1  Roll.  880,  L  60;  and  see  JR.  V. 
Watts,  1  Salk  357.  As  to  the  liabiUty  to 
repair  ratione  tenunB  where  a  road  has 
been  diverted  or  widened,  see  R,  v.  B€Utne, 
Cowp.  648;  13  G.  8.  e.  84,  s.  62, 68 ;  4 
O.  4,  c.  05. 

(tt)  Upon  an  issue  of  liabifity  to  repab 
ratione  natune  oi  an  ancient  mill,  which 
was  shown  not  to  exist  before  the  time  of 
Hen.  8,  held,  that  it  could  not  be  sup- 
ported; it  is  essential  to  prove  the  liar 
billty  from  time  out  of  memory.  R»  v. 
Hayman,  1  M .  &  M.  401. 

(x)  R,  V.  Skinner,  5  Bsp.  a  210.    R. 
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hiohwat:  btidbncb  ik  bbfbncb* 


Obligation 
by  reason 
of  indo- 
Bore* 


Defence  by 
a  parish, 
not  goilly. 


Indictment 
for  obstruc- 
tion. 


Where  an  entire  estate  is  liable  to  the  repair  of  a  road,  and  the  estate  is 
divided  into  seTeral  parts,  the  occupier  of  each  part  is  liable  to  the  whole 
duty  (y). 

By  reason  of  Inelogure  or  Encroachment. — ^The  prosecutor  must  prove  the 
fact  of  inclosure  on  one  or  on  both  sides  of  the  highway ;  and  since  the  public 
had  before  the  inclosure  a  right  to  use  the  field  for  passage,  when  the  high- 
way was  out  of  repair,  the  law,  after  the  defendant  has  by  inclosure  deprived 
the  public  of  that  right,  imposes  upon  him  the  burthen  of  repairing  it  (z). 
If  he  inclose  on  both  sides,  he  will  be  liable  to  the  repair  of  the  whole  of  the 
road ;  if  he  inclose  on  one  side  only,  leaving  the  other  side  open,  he  ii 
bound  to  repair  one  moiety  only  (a) ;  but  although  he  inclose  on  one  side 
only,  yet  if  there  be  an  ancient  inclosure  on  the  other,  he  will  be  bound  to 
repair  the  whole  (jb).  This  obligation  remains  no  longer  than  the  indosure 
or  encroachment ;  and  therefore  the  defendant  may  show  in  defence,  that 
before  the  alleged  offence  he  had  thrown  down  the  inclosure^  and  restored 
the  road  to  its  former  state  (c). 

A  parish  cannot,  under  the  plea  of  '^  not  guilty,"  enter  upon  any  defence 
which  does  not  negative  one  of  the  allegations  in  the  indictment,  viz.  that 
the  road  is  a  public  road,  is  situated  within  the  parish,  and  is  out  of  repair. 
In  order  to  discharge  themselves  from  the  obligation  to  repair,  the  inha- 
bitants must  plead  specially  that  some  other  persons  are  liable,  and  upon 
issue  joined  upon  such  an  alleged  obligation,  are  bound  to  prove  it(<0> 
Where,  however,  the  parish  is  relieved  from  its  obligation  by  a  public  Act 
of  Parliament,  it  seems  that  they  may  take  advantage  of  the  statute,  under 
the  plea  of  **  not  guilty''  (e) ;  but  unless  the  Act  expressly  discharge  the 
parish  from  the  burden  of  repairs,  it  will  still  remain  liable,  although  the 
Act  directs  that  trustees  shall  take  tolls,  and  apply  the  money  to  the  repair 
of  the  road  (/*).  So  where  the  trustees  of  a  turnpike  road  had  repaired  the 
road  under  the  authority  of  the  Act  for  twenty  years,  is  was  held  that  they 
were  not  liable  to  the  repair  of  the  road,  there  being  no  clause  in  the  Act 
obligring  them  to  repair  the  road(^).  So  where  a  township  is  bound  by 
prescription  to  repair  all  the  highways  within  it,  it  cannot  be  discharged 
without  showing  by  evidence  some  persons  certain  who  are  bound  to  repair 
the  road  (A).  But  where  a  township  is  charged  with  a  prescriptive  obligation 
to  repair  a  particular  road,  or  an  individual  is  charged  raiione  UnuriB,  or 
ratume  clatuurcB,  it  is  sufficient  to  negative  the  special  charge  by  proof  that 
some  others  are  liable,  without  fixing  upon  whom  in  certain  (t). 

Upon  an  indictment  for  obstructing  tipubUe  road  (A)  or  navigable  river, 


Stoughion,  2  Sannd.  157.  12.  2  Keb. 
626.  Amb.  205.  The  defendant  may  be 
bound  by  prescription  to  repair  the  road 
before  his  own  house.    Mar.  pi.  71. 

(y)  B.  V.  Diithets  qf  Biiccleugh,  1 
Balk.  357.    8  Salic.  77.    Supra,  AiO. 

(z)  Cro.  Car.  366;  1  RoIL  380;  Jon. 
28a 

(a)  1  Sid.  464.  2  Starkie's  C.  per 
Abbott,  C.  J. 

(b)  Ibid. 

(e)  Per  Keeling,  2  Sannd.  160.  R,  v. 
Skinner,  5  Esp.  C.  218. 

(<0  Plea,  that  M.  M,  is  bound  to  re- 
pair, abtque  hoe,  that  the  defendants  are 
liable,  the  defendants  are  to  begin  notwith- 
standing the  traverse.    JB.  v.  InhabiianU 


qf  Southampton ;  cor.  Holroyd,  Z^  Sum- 
mer Lent  Ass.  1818.  Manning's  Jodei, 
216,  2d  edit.  P.  672,  note  (0-  "^'^ 
etiam,  B.  v.  Burbon,  5  M.  &  8. 382. 

(e)  B,  V.  St,  Georges,  Hanover'^Bqvore, 
3  Camp.  222. 

(/)  B,  Y:Netherthong,  2  B.  &  A.  178. 

ig)  B.Y.TheCommisnonertofLandiio 

IHgtriet,  Carmarthenshire,  2  T.  B.  28i 
An  agreement  with  another  tiiathesbiiil 
repair  a  road,  does  not  exempt  the  parith* 
1  Vent.  188.  Neither  does  the  Kin^'* 
grant  3  Mod.  68. 
(h)  B.  V.  InhabUants  of  Ba^fidd,  4 

(i)  Ibid. 

(k)  Under  the  57  Geo,  3,  c.  29,  ••  7« 


highway:  competbkct. 
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the  defendant  may  proTOi  in  answer  to  the  oharge,  that  the  obstruction  was  indTctment 
by  accident,  and  did  not  arise  from  intention,  or  through  negligence.    Where  forobstrac- 
a  barge  was  sunk  by  misfortune  in  a  navigable  river,  it  was  held  that  no       ^ 
indictment  could  be  supported  for  not  removing  it{l);  so  it  may  be  proved 
that  the  obstruction  arose  from  the  exercise  of  a  right  by  the  defendant,  as 
by  the  holding  of  a  fair  there,  after  an  uter  of  twenty  years  (m). 

It  has  already  been  seen,  that  an  acquittal  upon  a  former  indictment  for 
not  repairing  a  highway,  is  not  condusiye  evidence,  if  it  be  evidence  at  all, 
to  discharge  the  defendant  (n);  but  that  a  conviction  is  usually  conclusive 
as  to  the  obligation  to  repair,  unless  fraud  be  shown  (o).  Upon  an  indict- 
ment for  the  non-repair  of  a  road  ratiane  ienureSy  it  was  held,  that  an  award 
made  under  a  submission  by  a  former  tenant  of  the  premises,  could  neither 
be  received  as  an  adjudication,  the  tenant  having  no  authority  to  bind  the 
rights  of  his  landlord,  nor  as  evidence  of  reputation,  having  been  made 
pott  litem  motam  (p). 

Where  upon  an  indictment  for  the  non-repair  of  a  road,  which  lay  in  two  Conp»- 
parishes,  the  obligation  was  laid  to  be  ratione  temtrtBy  it  was  held  that  the  teney. 
inhabitants  within  the  parishes  were  not  competent  witnesses  on  the  part  of 
the  prosecution  (q).  It  has  also  been  held,  that  inhabitants  of  a  parish  are 
not  competent  to  give  evidence  for  the  parish,  although  they  are  so  poor 
as  to  be  excused  from  the  payment  of  taxes,  because,  as  it  is  said,  although 
at  present  they  are  poor,  they  may  become  rich(r).  It  may,  however, 
well  be  doubted  whether  any  inhabitant  would  not  be  competent  unless 
he  were  liable  to  some  duty  in  respect  of  the  highway  in  question  (s). 
It  has  been  held,  upon  an  indictment  against  a  parish,  that  a  rated  inha- 
bitant of  another  parish,  in  which  the  defendants  insisted  that  the  highway 
was  situated,  was  not  competent  to  prove  the  contrary  (/).  It  seems  that 
the  prosecutor  is  a  competent  vritness,  although  the  Court  may  award  costs 
against  him,  if  the  proceeding  shall  appear  to  have  been  vexatious  (u). 


(Metropolis  Paying  Act),the  authority  given 
to  the  surveyor  to  remove  snch  things  ss 
impede  the  public  passage,  is  to  be  confined 
to  such  things  as  project  upon  the  public 
ways,  and  cannot  l^  extendeid  to  rails,  &c. 
standing  on  a  line  and  enclosfaag  a  space 
over  which  the  public  never  have  had  a 
right  of  passage.  Baiwerie  v.  MUes,  1 
B.  k  Ad.  38, 

(0  It-  V.  WattSf  3  Esp.  C.  675. 

(m)  B.  V.  Smith,  4  £sp.  C.^  109.  8 
Saund.  175.  n.  2. 

(n)  Vol.  I.  tit.  Judgment.  But  yet  it 
has  been  considered  to  l>e  such  evidence, 
that  upon  the  acquittal  of  the  inhabitants 
of  a  parish  the  Court  has  suspended  the 
Judgment,  in  order  that  the  case  might 
again  be  tried  without  any  prejudice  from 
the  former  verdict.  Jl.  v.  The  Inhabit' 
ants  of  Wandsworth,  1  B  &  A.  63. 
And  Lord  Bllenborough  said,  that  to  main- 
tain the  verdict  would  be  to  send  the  par- 
ties to  a  second  trial  with  a  mill-stone 
about  their  neck,  the  weight  of  which  it 
would  be  impossible  to  resist.    See  also 

B.  V.  Btirbon,  5  H.  &  8. 323. 

(o)  Ibid,  and  see  JR.  v.  Wandnoorth, 
1  B.  £c  A.  63.    B.  V.  Andrews,  Feake's 

C.  219.  If  judgment  be  given  against  a 
pariah,  whether  it  be  after  verdict  or  by 

TOL.  XI. 


default,  the  judgment  will  afterwards  be 
conclusive  evidence  of  liability,  unless  iVand 
be  shown,  and  fraud  is  put  by  way  of  ez« 
ample:  if  other  districts  can  show  that 
they  had  no  notice  of  the  indictment,  the 
defence  having  been  made  and  conducted 
entirely  by  the  district  in  which  the  high- 
way indicted  lay,  without  their  knowledge 
and  privity,  the  Court  will  consider  it  as 
being  substantially  an  indictment  against 
that  district,  and  give  the  other  districts 
liberty  to  plead  the  prescription,  to  a  sub- 
sequent indictment  for  not  repairing  the 
highways  in  that  parish.  B.  v.  Totonsend, 
Dong.  421.  B.  v.  Lancaster,  Hil.  40 
O.  3, 2  Saund.  159,  a.  note  (10). 

(p)  B,  V.  Cotton,  3  Camp.  444. 

Iq)  B,  V.  Buckeridge,  4  Mod.  48. 

(r)  B,  V.  Inhabitants  of  Homsey,  10 
Mod.  150. 

(s)  See  the  stat  34  Geo.  3,  c.  74,  s.  6. 
B,  V.  Inhabitants  of  Terrington,  15  East, 
471.  B.  V.  Kirdford,  2  East,  550.  And 
tit.  INTEEBST— Inhabitants.  See  also 
Vin.  Ab.  Evidence,  17,  the  Peterborough 
Bridge  Case, 

(0  By  Bayley,  J.  at  Nottingham,  dted 
15  East,  474. 

(tt)  See  B.  V.  Inhabitants  of  Hammer' 
smith,  1  Starkie's  C  357 ;  for  sembU  it 
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Compe-  A  witness  is  competent  to  proye  a  road  to  be  a  highway,  although  he  has 

t«nc7.  agreed  to  let,  at  an  annual  rent,  a  way  across  his  own  land,  which  cannot  be 

used  unless  the  disputed  road  be  established  (x). 

Upon  an  indictment  against  the  township  of  Pilling^  in  the  parish  of 
Garstang,  charging  the  inhabitants  with  the  obligation  to  repair  all  roads 
within  the  township,  held  that  an  inhabitant  of  the  adjoining  township  of 
Nateby,  in  the  same  parish,  was  competent  to  prove  that  the  road  in  qoes- 
tion,  which  extended  through  Nateby,  was  a  public  highway.  For  although 
a  conyiction  would  discharge  the  parish,  yet  it  would  afford  evidence  to 
show  that  the  road  was  a  public  one,  and  so  to  charge  Nateby  (y). 

The  statute  6  &  6  Will.  4,  c.  60,  s.  100,  provides  that  no  person  shall  be 
deemed  incompetent  to  give  evidence  or  be  disqualified  from  giving  testimony 
or  evidence,  in  any  action,  suit,  prosecution,  or  other  legal  proceeding,  to  be 
brought  or  had  in  any  court  of  law  or  equity,  or  before  any  justice  of  the 
peace  under  or  by  virtue  of  this  Act,  by  reason  of  being  an  inhabitant  of 
the  parish  in  which  any  offence  shall  be  committed,  or  of  being  a  treasurer, 
clerk,  surveyor,  district  surveyor,  assistant  surveyor,  collector,  or  other 
officer,  appointed  by  virtue  of  that  Act. 

By  the  stat.  3  Geo.  4,  c.  126,  s.  137,  inhabitants  of  parishes,  ice,  are  com- 
petent witnesses  on  proceedings  for  the  conviction  of  offenders,  for  offences 
against  the  Act 

A  party  rated  to  the  highway  rates  is  not  rendered  a  competent  -witness  on 
an  indictment  for  not  repairing  a  highway,  such  not  being  "  a  matter  relating 
to  the  rates  or  cesses,"  within  the  64  Geo.  3»  c.  170  (x). 

But  by  the  late  stat.  3  &  4  Vict  c.  26,  no  person  shall  be  disabled  from 
giving  evidence  by  reason  only  of  such  person  being,  as  the  inhabitant  of  any 
parish  or  township,  rated  or  assessed  or  liable  to  be  rated  or  assessed  to  the 
relief  of  the  poor,  or  for  or  towards  the  maintenance  of  churches,  chapels, 
or  highways,  or  for  any  other  purpose  whatsoever. 

Commissioners  of  a  highway  cannot  maintain  ejectment  for  strips  of  land 
by  the  side  of  the  highway  (a). 

HUNDRED. 

Un DBR  the  late  Act  7  &  8  Geo.  4,  c.  31  (b),  which  repeals  former  statutes 
giving  a  remedy  against  the  hundred  in  the  cane  of  robbery,  &c.  except  as 
to  offences  before  then  committed,  it  is  essential  to  prove  :-^ 


will  not  be  presumed  that  the  proceeding 
is  frivolouB,  especially  after  a  bill  has  been 
found  by  a  grand  jory.  So  if  the  hidict- 
ment  has  been  removed  by  eertioraru    See 

tit  IlTTBBBST. 

(x)  PoUard  v.  Seott,  Peake's  C.  18. 

(y)  n,  V.  InhabUantt  <^  PUling,  Ian- 
caster  Summer  Ass.  1823,  cor.  Holroyd,  J. 

(z)  B.  Y.  JBishop^t  Auckland,  2  Mo.  &  R. 
286.  But  in  R.  y.  Hoffman,  M.  &  M. 
401,  Tindal,  C.  J.,  is  reported  to  have 
held  that  rated  parishioners  were  admissi- 
ble to  prove  a  liability  ratione  tenure,  and 
see  Heudebourck  y.  Lanffstone,  M.  &  M. 
402  (n).  But  see  Vol.  I.  p.  159 ;  B.  v.  The 
Seeordero/Bath,  9  Ad.  &  £U.  714. 

(a)  Doe  y.  Boe,  8  8c.  146.  Upon  the 
question  as  to  sUps  of  land  between  a 
highway  and  private  inclosures  belonging 


to  the  lord  of  the  manor,  the  Coort,  upon 
a  bill  of  exceptions,  held,  that  grants  of 
similar  slips,  at  a  distance  from  the  spot 
claimed,  were  to  be  confined  to  such  as 
were  situated  by  the  side  of  the  highway 
which  passed  by  the  plaintiff's  inclosures. 
Doe  d.  Barrett  y.  Kemp,  2  Bing.  N.  C. 
(c.  P.)  102.  8.  C.  7  Bhig.  d32;  and  5  H. 
&  p.  173, 

(h)  The  remedy  against  the  hundred 
under  this  st.  extends  to  houses,  dec,  build- 
ings used  in  carrying  on  trade,  £cc,  ms- 
chinery  employed  in  any  manuft^ttire,  &c^ 
engines  for  working  inines,  &e.,  bridges, 
waggon-ways  to  mines,  kc.  felonioutly 
demolished,  pulled  down  or  destroyed, 
wholly  or  in  part,  by  any  persons  riot- 
ously and  tomultuonsly  assembled  to- 
gether.   The  remedy  is  extended  by  the 


HUNDRED. 


531 


1st.  That  the  conditions  specified  in  the  9d  sect  of  the  Act  have  been 
complied  with,  which  prescribe  that  the  person  or  persons  damnified,  or 
such  of  them  as  shall  have  knowledge  of  the  circumstances  of  the  offence  (e), 
or  the  servant  or  servants  who  have  the  care  (d)  of  the  property  damaged, 
shall  within  seven  days  (e)  after  the  commission  of  the  offence,  go  before 
some  justice  of  the  peace  residing  near(/)  and  having  jurisdiction  oyer  the 
place  where  the  offence  shall  have  been  committed,  and  shall  state  upon 
oath  before  such  justice  the  names  of  the  offenders,  if  known  {g),  and  shall 


St  2  &  8  W.  4,  c  72,  to  thrething  machines 
or  to  any  erection  or  fixture  beloDglng  to 
sach  machines. 

(c)  It  is  therefore  unnecessary  to  eza- 
mhie  ail  the  owners  or  all  the  servants, 
and  this  seems  to  have  been  the  rule  under 
the  St  9  0. 1,  c.  22;  so  that  the  alteration 
does  not  seem  to  have  substantially  altered 
the  law  in  this  respect.  See  the  cases, 
note  (d), 

(d)  Where  the  examination,  taken  before 
the  justices  according  to  the  9  Geo.  1,  c. 
22,  s.  8,  was  only  of  the  steward  of  the 
landlord  having  the  superintendence  of  the 
farm  on  which  the  fire  occurred,  it  appear- 
ing tliat  there  were  several  other  servants 
of  the  landlord  in  possession  o^  and  using 
parts  of  the  premises ;  held,  that  the  latter 
were  also  to  be  deemed  "  persons  having 
the  care,"  &c.  within  the  words  **  servant 
or  servants,"  of  the  Act,  and  ought  to  have 
been  examined,  or  shown  that  they  had  no 
means  of  knowledge,  and  consequently  that 
the  Act  had  not  been  complied  with  to 
entitle  the  party  to  his  remedy  against 
the  hundred.    JDuke  of  Somenet  v.  Mere, 
4  B.  &  C.  167.    But  that  where  the  princi- 
pal, having  knowledge,  d:c.,  has  been  exa- 
mined, it  is  not  necessary  that  the  servants 
should  also  be  examined.    Under  the  9  Geo. 
1,  c.  22,  it  was  held,  that  where  no  servant 
was  in  the  care  of  the  premises  at  the  time, 
the  examination  of  the  party  himself  was 
sufficient;  and  although  the  justice  may 
inquire  as  to  his  suspicions  of  the  offender, 
there  was  nothing  in  the  Act  requiring  sus- 
picions to  be  stated.  Pelleto  v.  Inhabitants 
€^  WvnfcTdj  9  B.  &  C.  134.    Where  pre- 
mises are  under  the  care  of  several  servants 
all  ought  to  l>e  examined.  Duke  ofSomertet 
V.  Mere,  4  B.  &  C.  167.    But  where  one 
servant  has  the  general  care  of  the  pro- 
perty, he  is  the  proper  person  to  be  exa- 
mined, although  other  servants  may  have 
the  special  care  of  particular  parts.    Lotoe 
V.  Broxtmoe,  3  B.  &  Ad.  660.  Where  the 
owner  of  the  premises  maliciously  set  on 
fire,  gave  in  his  own  examination,  held  that 
it  was  sufiiclent,  without  that  of  his  ser^ 
vants ;  the  statute  requiring  only  the  evi- 
dence of  servants ''  having  the  care  **  of  the 
premises,  which  is  to  be  understood  as  re- 
ferring to  cases  where  the  master  is  absent, 
and  the  premises  are  left  in  the  charge  of 
servants.   JRolfv.  Ink,  o/JSUhome,  1 M.  A; 
M.  186.    And  see  Neshatn  v.  Armttrang, 
1  B.  &  A.  146 ;  i^fra,  note  (g).    In  the  case 


of  a  reversioner,  bis  own  oath  Is  snfilcient, 
without  examining  the  tenant  or  his  ser- 
vants. Pelleto  V.  Inhabitants  of  Wo7\ford, 
supra. 

(e)  The  days  within  which  the  notice  is 
to  be  given  from  the  act  done,  are  to  be 
reckoned  exclusive  of  the  day  on  which  it 
is  done.  Pellew  v.  InhabitantsofWonford^ 
9  B.  &  C.  134.  See  below,  634,  note  (b). 
And  see  Lester  v.  Oarland^  16  Ves.  247. 
Where  a  computation  is  to  be  made  from 
an  act  done  by  the  party,  the  day  of  doing 
the  act  shall  be  included,  but  not  other- 
wise,   lb. 

(/)  Under  the  sL  27  Eliz.  c.  11,  s.  11, 
it  was  held  that  the  justice  need  not  be 
witliin  the  county  at  the  time  of  adminis- 
tering the  oath,  for  the  act  is  merely  minis- 
terial. B.  N.  P.  186;  1  Jones,  239 ;  Cro. 
Car.  211;  1  Leon.  323;  2  Will.  Saund. 
376,  b.  Where  the  robbery  was  com- 
mitted twenty  miles  from  the  residence  of 
the  justice,  and  although  many  justices 
lived  nearer,  Abney,  J.,  on  a  case  reserved, 
held  it  to  be  sufficient,  considering  the 
statute  to  be  directory  on  that  point  Lake 
v.  Hundred  qf  Croydon^  Lent,  1744,  B. 
If.  P.  186.  And  it  has  been  held  to  be  no 
objection  that  the  examination  was  taken 
out  of  the  jurisdiction,  it  being  taken  by  a 
justice  who  usually  resided  with  his  fa- 
mily witliln  the  jurisdiction.  Helier  v. 
JBmAurst,  Cro.  Car.  211. 

(^)  In  an  action  under  thest.  62  Geo.  3, 
c.  idO,  the  4th  sect  of  which  requires  that 
the  person  or  persons  seeking  to  recover 
damages  shall  within  four  days  after  notice, 
ice,  give  in  his  or  their  examination  on 
oath,  or  the  examinations  on  oath  of  his  or 
their  servant  or  servants  that  had  the  care 
of  Ills  or  their  erections,  buildings,  &c.  be- 
fore a  justice  of  peace,  &c.  whether  he  or 
they  know  the  person  or  persons  who  com- 
mitted the  fact,  it  was  held  that  the  oath 
of  one  of  several  partners,  negativing  his 
own  knowledge  of  the  offender,  but  without 
stating  that  to  the  best  of  his  belief  the 
other  partners  had  no  knowledge,  was 
insufficient.    Nesham  and  others  v.  Arni" 
strong  J 1  B.  &  A.  146.    Under  the  stat  of 
Eliz.  it  was,  it  seems,  insufficient  for  the 
plaintiff  to  swear  that  he  did  not  know  the 
robbers,  without  adding  '<or  any  of  them.** 
Noy,  21 ;  Com.  Dig.  Hundred,  C.  4 ;  TWm- 
mer  v.  Inh.  of  Mutfordy  6  D.  &  R.  10. 
In  King  v.  Inh,  of  Bishops  Sutton,  2  Str. 
1247,  it  was  held  to  be  insufficient  for  the 
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submit  to  the  examination  (A)  of  such  justice  touching  the  circumstances 
of  the  offence,  and  become  bound  by  recognizance  before  him  to  prosecute 
the  offenders  when  apprehended ;  provided  also,  that  no  person  shall  be 
enabled  to  bring  any  such  action,  unless  he  shall  commence  the  same  within 
three  calendar  months  after  the  commission  of  the  offence. 

The  plaintiff  under  this  section  should  be  prepared  to  prove  the  examina- 
tion by  its  production  if  taken  in  writing  (i),  and  the  due  taking  by  some 
witness  who  was  present  at  the  time  (A).  If  the  plaintiff  himself  was  not 
examined,  it  should  be  shown  that  those  who  were  examined  were  his 
servants  having  the  care  of  the  property  (/) :  the  recognizances  should' also 
be  produced  and  proved. 

It  is  sufficient  to  show  that  the  party  presented  himself  to  be  examined 
in  case  the  justice  should  think  proper  (m). 

2dly.  The  plaintiff  must  prove  a  felonious  (n)  demolition  and  destruction 
of  the  property  by  persons  riotously  and  tumultuously  assembled,  as 
alleged  (o),  within  the  hundred  (  p). 

It  seems  to  be  necessary,  under  the  present  statute,  as  well  as  under  the 
statute  1  Geo.  1,  s.  2,  c.  6,  to  prove  either  that  the  mob  did  demolish,  pull 
down  and  destroy  the  dwelling-house,  &c.,  or  that  they  began  to  do  so ;  for 
here,  as  under  the  former  Act,  the  right  is  given  to  recover  against  the 


plaintiff  to  state  that  he  had  good  reason 
to  suspect  that  the  fact  was  done  by  R.  G. 
and  W.  L. ;  for  there  is  a  great  difference 
between  knowing  and  suspecting. 

(A)  The  examination  ought,  it  seems,  to 
be  taken  in  writing :  qu,  and  Tide  B.  N.  P. 
186,  which  cites  Graham  t.  Hund.  ofBe^ 
eontree,  cor.  Wythers,  J.,  to  show  that 
such  an  examination,  under  the  former 
statutes,  need  not  be  in  writing ;  the  plain- 
tiff, however,  would  comply  with  the  con- 
dition of  the  statute  in  submitting  himself 
to  examination. 

(i)  It  is  unnecessary  that  the  justice 
should  take  the  examination  in  writing ;  it 
is  sufficient  if  he  appear  upon  the  trial, 
and  prove  the  substance  of  the  matter 
sworn.  Chraham  ▼.  Becontree  Hundred, 
B.  N.  P.  186,  (under  the  stat.  27  Eliz.).  If 
the  afiidavit  has  been  taken  in  writiog,  no 
other  evidence  but  that  is  admissible; 
but  that  may  be  read,  it  is  said,  on  proof 
that  it  was  delivered  to  the  person  produc- 
ing it,  by  the  justice's  clerk,  without  prov- 
ing his  hand-writing. 

(k)  See  however  Graham  v.  Becontree, 
B.  N.  P.  186,  and  note  (i). 

(l)  Supra,  note  (rf). 

(m)  Lowe  v.  Broxtotne,  3  B.  &  Ad. 
550,  per  Ld.  Tenterden. 

(n)  See  the  stat.  7  &  8  Geo.  4,  c.  30, 
s.  8. 

(o)  By  the  sec.  2,  if  any  church  or  chapel, 
or  any  chapel  for  the  religious  worship  of 
persons  dissenting  from  the  United  Church 
of  England  and  Ireland,  duly  registered  or 
recorded,  or  any  house,  stable, coach-house, 
outhouse,  warehouse,  office,  shop,  mill, 
roalthouse,  hop  oust,  bam  or  gptmary,  or 
aify  building  or  erection  used  in  carrying 
on  aiiy  trade  or  manufacture  or  branch 


thereof,  or  any  machinery,  whether  fixed 
or  moveable,  prepared  for  or  employed  in 
any  manufacture  or  in  any  branch  thereof, 
or  any  steam  engine  or  other  engine  for 
sinking,  draining  or  working  any  mine,  or 
any  staith,  building  or  erection  used  in 
conducting  the  business  of  any  mine,  or 
any  bridge,  waggon-way  or  trunk  far  con* 
veylng  minerals  from  any  mine,  shall  be 
feloniously  demolished,  pulled  down  or 
destroyed,  wholly  or  in  part,  by  any  per- 
sons  riotously  and  tumultuously  assembled 
together,  in  every  such  case  the  inhabitants 
of  the  hundred,  wapentake,  ward  or  other 
district  in  the  nature  of  a  hundred,  by 
whatever  name  it  shall  be  denoroioated,  in 
which  any  of  the  said  offences  shall  be  com- 
mitted, shall  be  liable  to  yield  full  compen- 
sation to  the  person  or  persons  damnffled  by 
the  offence,  not  only  for  the  damage  so  dose 
to  any  of  the  subjects  hereinbefore  enume- 
rated, but  also  for  any  damage  which  may 
at  the  same  time  be  done  by  any  such  of- 
fenders to  any  fixture,  furniture  or  goods 
whatever,  in  any  such  church,  chapel,bouM 
or  other  of  the  buildings  or  erections  afore- 
said. It  is  not  necessary  to  aver  a  feloni- 
ous demolition  in  expresi  terms  provided  it 
appear  that  a  felony  has  been  committed. 
Beatson  v.  Rudiforth,  4  Marsh,  362;  7 
Taunt  45;  3  Price  48. 

(p)  See  Constable's  Case,  Hob.  246. 
2  Will.  Saund.  375,  X.  Where  a  distinct 
hundred  is  called  the  half-hundred  or  up- 
per hundred,  and  the  action  is  brooglit 
against  the  hundred  of  ^.,  the  plaintiff  i> 
liable  to  a  nonsuit.  ConstabU^s  Cau^ 
supra.  But  if  the  half  hundred  of  A,  be 
in  fact  part  of  the  hundred  of  A.,  the  de- 
fendants, it  is  said  (2  Will.  Saund.  376  b^ 
note  (3),  ought  to  plead  in  abatement 
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hundred,  which  otherwise  would  have  merged  in  the  felony  (g).  The  hreak-  Intention, 
ing  windows,  window-frames  and  shutters,  is  a  sufficient  beginning  to 
demolish,  if  the  criminal  agents  intended  to  demolish ;  that  intent  may  be 
confirmed,  or  rebutted,  by  circumstances.  If,  whilst  they  are  occupied  in 
the  work  of  destruction,  tbey  are  suddenly  interrupted  by  a  civil  or  military 
force,  the  presumption  is  that  they  would  have  proceeded  to  demolition  if 
they  had  not  been  so  interrupted  (r)  ;  for  what  they  intended  to  do  must  be 
inferred  from  what  they  were  doing.  But  if  the  mob  retire  without  actual 
interruption,  and  without  demolishing,  it  is  for  the  jury  to  say  whether 
they  intend  to  demolish,  or  merely  to  effect  mischief  short  of  demolition  («). 
Where  they  do  not  demolish,  although  tbey  have  it  in  their  power  to  do  so, 
it  may  be  presumed  that  they  did  not  intend  to  demolish  (t). 

It  was  held  under  the  stat.  0  G. ),  c.  22,  that  the  term  dwelling-house  was  Dwellbig- 
vsed  in  that  statute  as  descriptive  of  the  species  of  property  intended  to  be  boose, 
protected,  and  therefore  that  the  owner  of  a  dwelling-house  might  recover 
in  respect  of  such  an  injury  done  to  it,  although  no  part  of  it  was  occupied  by 
him  or  his  family  as  a  dwelling-house  (u ).  The  plaintiff  is  entitled  to  recover 
not  only  for  the  damage  done  to  the  subjects  enumerated  in  the  statute,  but 
also  for  the  damage  at  the  same  time  done  by  any  such  offenders  to  any 
fixture,  furniture  or  goods  whatever  in  any  such  church,  chapel,  house,  or 
other  building  (x). 

It  should  appear  that  the  plaintiff  was  the  owner  of  the  property ;  of  this, 
possessioii  is  primd  facie  evidence.  The  trustee  even  of  a  satisfied  term,  ii> 
whom  the  legal  estate  is  vested,  is  entitled  to  recover  (y). 


(q)  See  Lord  EllenboToagb's  observations 
in  Lord  King  v.  Chambers  ^  another,  I 
8tarkie'8  C.  195,  and  in  Beckteith  v. 
Wood,  2  Starkie's  C.  263;  2  Will.  Saund. 
877.  Burrows  v.  Wright,  1  East,  616. 
Greaseley  v.  Higginbotham,  Ibid.  636. 
Under  the  stat.  57  O.  3,  c.  13,  it  was  held 
to  be  necessaiv  to  prove  to  the  reasonable 
eatisfaction  of  the  jury  that  the  fire  was 
wilfnlly  and  mallcioasly  occasioned.  R. 
V.  Gainsbury,  4  D.  &  R.  850.  Holt's  C  . 
603. 

(r)  See  Lord  Ellenborongh's  observations, 
Zifrd  King  v.  Chambers,  1  Starkie*s  C. 
105.  Sampson  v.  Chambers,  4  Camp. 
221.  The  defendants  having  broken  the 
windows,  sashes,  and  destroyed  furniture, 
departed,  having  manifestly  completed 
their  purpose ;  held,  that  it  did  not  amount 
to  a  "  beginning  to  demolish/'  within  the 
7  &  8  Geo.  4,  c.  30,  s.  8.  R,  v.  Thomas, 
4  C.  &  P.  237. 

(#)  See  Ld.  Ellenborongh's  observations. 
Lord  King  v.  Chambers,  1  Starkie's  C. 
105 ;  and  Reid  v.  Clarke,  7  T.  R.  496.  In 
the  case  of  Lord  King  v.  Chambers,  Ibid., 
the  mob  retired  after  breaking  the  windows, 
window-frames,  &c.  and  in  about  five  mi- 
nutes afterwards  the  street  was  occupied 
by  the  military.  The  jury  found  for  the 
defendant.  In  the  case  of  Bechwith  v. 
Wood  (2  Starkie's  C.  263),  the  mob  at- 
tacked the  house  to  effect  the  liberation  of 
a  person  confined  there,  and  they  announced 
their  intention  to  pull  down  the  house  if 
he  was  not  delivered  up.    And  see  R.  v. 


Thomas,  4  C.  &  P.  237 ;  Price's  case,  5  C. 
&  P.  510 ;  R.  V.  Batt,  6  C.  &  P.  329. 

(0  Reid  V.  Clarke,  7  T.  R.  496;    3 
Starkie's  C.  265. 

(u)  Rea  V.  Wood,  2  Starkle's  C.  269. 
But  a  building  intended  for  a  dwellings 
house,  but  not  completed,  is  not  a  hou8«>, 
outhouse  or  bam,  vrithin  the  0  Geo.  1 ,  c.  22, 
s.  7,  so  as  to  enable  the  owner  to  recover 
against  the  hundred.  Elmore  v.  Hundred 
0fSt.'BriavelU,SB.ScC.46l,  By  the  late 
stat  2  &  3  W.  4,  c.  72,  the  provisions  of 
the  7  fie  8  Geo.  4,  c.  31,  are  extended  to 
threshing  machines.  The  words  house, 
shop  or  other  buildings,  under  the  stat; 
57  G.  3,  c.  10,  were  held  nut  to  include 
hustiugs  erected  to  take  elections.  Allen 
v.Ayre,3P.&R.9a 

(ir)  7  &  8  G.  4,  c.  30,  s.  2;  before  this 
statute,  where  the  demolition  and  injury 
was  part  of  the  same  riotous  transaction, 
the  plaintiff  was  entitled  to  recover  in 
respect  of  such  contemporaneous  damage^ 
Oreasley  v.  Higginbotham,  1  East,  636. 
Hyde  v.  Cogan,  Doug.  609.  Wibnot  v. 
Horton,  ib.  701,  n.  Seeust  in  the  case  of 
a  distinct  substantive  offence.  Becktpith 
V.  Wood^  1  B.  dc  A.  487,  where  arms  were 
stolen  fh)m  a  gunmakei^s  shop;  and  see 
Smith  V.  Bolton,  Holt's  C.  201 ;  and  in 
this  respect  the  law  seems  to  remain  as  it 
was. 

(y)  Pritchett  v.  Waldron  ^  another, 
5  T.  R.  14.  Parties  jointly  interested  may 
join.   Winterstoke  Hundred's  case,  Dyer, 
370.    One  of  two  Icsscvs  may  recover,  ao- 
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3dly.  The  sum  requisite  to  restore  the  premises  to  the  state  in  which 
they  were  before  is  the  proper  quantum  of  damages  (2). 

4thly.  The  plaintiff  must  prove  by  the  production  of  the  writ,  or  other- 
wise (a),  that  the  action  was  commenced  within  three  months  after  the 
offence  committed  {b). 

By  sec.  5,  no  inhabitant  shall  by  reason  of  any  interest  arising  from  such 
inhabitancy  be  exempted  or  precluded  from  giving  evidence. 


Action  by 
husband 
and  wife. 


HUSBAND  AND  WIFE. 

I.  Evidence  in  actions  by  the  husband  andtoife,  or  one  qfthenij  p.  531. 
II.  In  £ictions  against  the  husband  and  wtfe^  Sfc.  p.  538. 

III.  Indictments  against  them,  p.  548. 

IV.  Competency y  p.  549. 

I.  Joint  action  by  the  husband  and  wife. — In  general,  when  the  husband 
and  wife  join,  the  interest  of  the  wife  must  be  alleged  in  the  declaration  (r); 
and  consequently,  if  she  has  been  improperly  joined,  the  defect  appears 
upon  the  record,  and  is  not  matter  of  proof  in  defence  upon  the  trial. 

It  is  unnecessary,  unless  the  defendant  deny  the  marriage  by  a  plea  in 
abatement,  to  give  any  evidence  of  the  marriage  {d)  ]  it  is  sufficient  to 


cording  to  his  share.  Lowe  v.  Broxtotee, 
3  B.  &  Ad.  658.  As  to  the  case  of  a  chnrcb, 
cbapel  or  corporation  property,  see  sec.  11. 
A  reversioner  may  sne.  JPellew  v.  Ink.  of 
Wonford,  9  B.  &  C.  134. 

(z)  Ihike  of  Newcastle  v.  Hundred  qf 
Broxtowe,  4  B.  &  Ad.  273. 

(a)  See  Time.  The  commencementof  the 
action  would  now  appear  on  the  record. 

(b)  See  the  st.  sec.  3.  According  to  the 
decisions  under  the  stat.  27  Eliz.  c  .13,  s.  9, 
the  day  of  committing  the  offence  is  to  be 
included.  It  was  held  under  that  statute, 
that  if  a  robbery  be  committed  on  the  9th 
of  October,  the  action  must  at  the  latest 
be  commenced  on  Uie  8th  of  October  next. 
Norris  v.  Hundred  of  Oawtrey,  Hob.  1 39 ; 
8  Roll.  Ab.  520;  I  Brownl.  156;  Doug. 
465.  And  see  Price  v.  Hundred  qfChew- 
ton,  1  P.  Wms.  437.  But  now  see  Pellew 
V.  Wonford^  9  B.  &  C.  134,and  tit.  Time. 

(c)  2  BI.  Rep.  1236.  Com.  Dig.  Pleader^ 
3  A.  1.  She  must  join  in  respect  of  all 
causes  of  action  which  are  complete  before 
the  marriage  (3  Lev.  403 ;  Co.  Lit  351 ; 
7  T.  R.  349;  Com.  Dig.  Barm  and 
Feme,  V.);  so  in  real  actions,  and  actions 
of  waste  (1  Bulst  21 ;  7  Hen.  4,  15,  a. ; 
3  Hen.  6,  53) ;  or  personal  injury  to  the 
wife,  by  slander  or  battery,  during  covei^ 
ture  (Yel.  B9 ;  1  Brownl.  205 ;  2  Cr«.  501. 
538 ;  Com.  Dig.  Baron  and  Feme,  V.)  She 
may  join  wherever  there  was  an  inception 
of  the  cause  of  action  in  her  before  cover- 
ture, although  it  become  complete  after- 
wards (2  Saund.  47, g.;  Salk.114;  2  Lev. 
1 07 ;  Cro.  Eliz.  459 ;  Com.  Dig.  Baron  and 
Feme,  X.) ;  yet  in  detinue,  except  for  the 
charters  of  the  wife's  inheritance,  it  b  said 
that  the  husband  must  sue  alone  (B.  N.  P. 
50;  1  Salk.114;  BacAb.  tit.  2)e^tnt<e,A. 
But  see  R.  tem.  Hardw.  120);  or  where 


she  is  the  meritorious  cause  of  action ;  as, 
where  a  bond  or  promissory  note  is  nude 
payable  to  her  (PhUUskirk  v.  PluekweU, 
2  M.  &  S.  303.  Day  v.  Pasgraw,  cited 
Ibid,  from  Mr.  Ford's  note,  3  Lev.  403; 
2  Mod.  217;  Salk.114;  4Mod.l56;Pe0f 
V.  Taylor,  Cro.  Elix.  61).  In  an  action 
tor  use  and  occupation,  the  wife  may  Join 
with  her  Joint-tenant  and  her  husband. 

P.  C.  B.  R.    Smith  V. ,  Mich,  2  G.  4. 

Or  where  an  express  prondse  is  made  to 
pay  money  to  her  for  her  service,  as  by  tlw 
cure  of  a  wound  {Bra$1\ford  v.  Buekm^ 
ham,  Cro.  Jac.  77.  205.    Jloie  v.  Bowler, 
1  H.  B.  106.     Waller  v.  Baiter,  2  Will. 
414);  or  the  husband  alone  may  sue.    So 
the  husband  may  sue  alone  on  a  covenant 
to  husband  and  wife  in  respect  of  the  wife's 
land.    Arnold  v.  Revoult,  1  B,ScB.  449. 
See  Beaver  v.  Lane,  2  Mod.  217.     So 
where  she  vras  joint  plaintiff  in  a  former 
action,  and  a  cognovit  was  given.    Willi 
V.  Nurse,  1  Ad.  Sc  £U.  65.    Where  the 
action  would  not  survive  to  the  wife,  she 
must  not  be  Joined  (Com.  Dig.  Baron  and 
Feme,  W.) ;  as,  where  words  not  action- 
able are  spoken  of  the  wife,  and  occasion 
special  damage  to  the  husband.    1  Salic 
206 ;  1  Lev.  140 ;  1  Sid.  246.    The  husband 
and  wife  cannot  sue  as  partners  in  this 
country,  although  they  are  foreigners,  and 
may  be  partners  by  Uie  law  of  their  own 
country,  where  they  resided  when  the  cause 
of  action,  a  bahmce  of  account,  was  con- 
tracted.   Cotio  ff  others  y.  Be  Bemalet, 
1  Ry.  &  M.  102.    A  note  given  to  the  wife 
dum  sola,  for  money  lent  and  not  reduced 
into  possession  by  the  husband,  does  not 
survive  to  him.      Cfalers  v.  Maderlep,  0 
M  Sl  W  423 

\d)  Bickenson  ^  Ux.  v.  Boxis,  1  Sir. 
480;  B.  N.  P.  20;  Cro.  Jac.  655. 
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identify  the  parties ;  the  defendant  cannot  impeach  the  marriage  hy  evi-  Action  by 
dence  under  the  general  issue.  hMbaad 

Where  the  action  is  brought  in  respect  of  an  injury  done  to  the  wife,  as 
by  slander  or  imprisonment,  and  consequential  danmges  to  the  husband 
are  also  laid,  for  which  he  ought  to  have  sued  alone,  no  evidence  ought  to 
be  given  of  such  special  damage,  and  the  defect  will  be  aided  by  a  special 
verdict,  confining  the  damages  to  the  detriment  to  the  wife(e).  As  if  the 
declaration  allege  a  battery  of  both  (/),  or  a  battery  of  the  wife,  and  the 
taking  the  goods  of  the  husband  (^),  or  the  imprisonment  of  the  wife,  per 
guod  the  affairs  of  the  husband  remained  undone  (A). 

By  the  husband  alone. — If  the  husband  alone  bring  an  action  where  his  By  the  hus- 
wife ought  to  have  joined^  as  in  debt  on  a  bond,  or  for  a  chose  in  action,  due  ^*°'^  slone. 
to  the  wife  before  coverture  (t),  or  for  a  personal  wrong  done  to  the  wife, 
either  before  or  during  coverture,  as  by  slander  or  battery  of  the  wife, 
where  the  action  is  not  founded  on  special  and  consequential  damage  to 
the  husband  (A)  the  declaration  will  be  bad;  but  the  objection  usually 
appears  on  the  record,  and  does  not  arise  upon  the  evidence  (/)• 

Where  the  husband  sues  in  respect  of  special  damage  to  himself,  in  con- 
sequence of  a  personal  injury  to  the  wife,  or  lays  the  assault  upon  the  wife, 
or  other  personal  injury  to  her,  in  aggravation,  he  is  entitled  to  recover  in 
respect  of  the  damage  to  himself  only,  and  not  for  the  injury  to  the  wife ; 
for  the  action  for  the  latter  damage  would  survive  to  the  wife  (m) ;  but  he 


(e)  2  Mod.  66;  3  Lev.  101;  1  Lev.  3; 
Com.  Pig.  Pleader^  C.  87.  In  But$en  v. 
Come  (1  Salk.  119),  where,  in  an  action 
by  the  husband  and  wife  for  the  Imprison- 
ment  of  the  wife,  the  declaration  iJleged, 
per  quod,  the  affairs  of  the  husband  re- 
mained undone,  it  was  held,  according  to 
the  report  in  Sallceld,  that  the  per  quod 
was  weU  laid  in  aggravation ;  but  in  Str. 
1004,  Lee,  C.  J.  said  that  he  had  seen  a 
manuscript  note  of  tlie  case  in  Salkeld, 
and  that  Holt,  C.  J.  said  that  be  would  not 
intend  that  the  Judge  suffered  the  husband 
to  give  the  special  damage  in  evidence. 
In  Todd  V.  Bedford  (11  Mod.  264),  which 
was  an  action  by  the  husband  and  wife  for 
an  assault  on  the  wife,  per  quod  the  has- 
band  expended  money  in  her  cure,  and 
entire  damages  were  given,  it  seems  to 
have  been  held  that  the  Terdict  might  be 
supported.  It  seems,  however,  to  be  clear 
In  principle,  that  where  a  special  damage 
resnlts  to  the  husband  fW>m  an  injury  to  the 
wife,  for  which  an  appropriate  action  lies 
for  the  husband,  he  cannot  recover  Jointly 
with  the  wife.  See  D%»  y.Brookt,  Str.  60. 
In  trespass  on  the  lands  of  the  wife,  they 
may  recover  in  respect  of  the  grass  cut 
and  carried  away.  Cro.  Eliz.  96.  Willy 
V.  HawksTnore,  cited  in  Weller  v.  Baker, 
S  Wils.  424.  In  case  by  husband  and  wife 
for  slander  of  the  latter,  held  that  special 
damage  for  loss  of  the  wife's  service  could 
not  be  recovered,  which  would  accrue  to 
the  husband  alone.  Bengate  v.  Oardinerf 
4M.&W.  6. 

(/)  2  Mod.  6a  Com.  Dig.  Pleader,  C. 
87.  Per  Powell,  J.,  Todd  v.  Bedford,  11 
Hod.  264.  If  husband  and  wife  Join  for 
the  battery  of  both,  it  is  wrong ;  bat  it  may 


be  helped  by  a  verdict  separating  the 
damages,  and  judgment  may  be  given  for 
the  damages  to  tiie  wife,  and  the  writ 
will  abate  for  the  residue.    B.  N.  P.  21 ; 

0  Edw.  4,  61 ;  Cro.  Jac.  655. 

{g)  Com.  Pig.  Pleader,  C.  87.    Dub, 

1  Lev.  3,  if  the  defendant  be  found  not 
guilty  as  to  the  goods. 

(A)  Str.  1094.  BuueU  v.  Come,  1  Salk. 
119.  iNre«mianv.5im/A,  Salk.  042.  IHx 
v.^roo;kef,Str.60.  Bnt  see  TocU  v.  £m^ 
ford,  11  Mod.  264 ;  eupra,  note  (e). 

(i)  1  Bol.847.  MUnery.MUnee^ZT.U. 
627 ;  1  Sid.  25. 

(k)  Yd.  88;  1  Brownl.  205;  1  RoU. 
860 ;  Cro.  Car.  90 ;  Com.  Dig.  Baron  and 
Feme,  V. 

if)  See  the  different  cases.  Com.  Dig. 
Baron  and  Feme,  T.  W.  X.  It  seems  to  be 
an  invariable  rule,  that  the  wife  must  be 
joined  in  respect  of  all  causes  of  action 
which  are  complete  in  the  wife  before 
coverture,  and  which  of  course  will  survive 
to  her;  but  there  are  several  instances  in 
which  a  cause  of  action  accrues  during 
marriage,  and  which  would  survive  to  the 
wife,  and  where  the  husband  may  sue 
alone,  as  in  the  case  of  a  bond  or  pro- 
missory note  given  the  wife  during  cover- 
ture. Supra,  534.  Htneell  v.  Main,  3 
Lev.  403.  See  also  Saville  v.  Sweeney, 
4  B.  &  Ad.  514.  Words  are  spoken  of  the 
wife  in  a  separate  business,  per  quod,  &c. 
the  wife  must  not  be  Joined. 

(m)  Bix  V.  Brooks,  Str.  60,  where  the 
plfUntiff  declared  for  breaking  and  entering 
his  house,  and  assaulting  his  wife ;  and  the 
Court,  on  motion  in  arrest  of  Judgment, 
said  that  the  plaintiff  might  join  that  in 
his  declaration  to  aggravate  damages  for 
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may  allege  and  prove  that  in  aggiaTation,  in  respect  of  which  he  eumot 
maintain  another  and  more  appropriate  action.  Thus,  in  trespass,  for 
breaking  and  entering  his  house,  he  may  allege  the  assaulting  and  menacing 
his  wife,  servants,  and  children,  in  aggravation  (n),  in  order  to  show  the  enor- 
mity of  the  trespass  (o).  So,  it  seems,  although  the  contrary  has  been  held  (p\ 
he  may,  in  an  action  of  trespass  for  breaking  and  entering  his  house,  giTC 
in  evidence  loss  of  service,  or  other  consequential  damage  which  has  aocmed 
from  a  trespass  on  his  wife  or  daughter  (q). 

In  an  action  by  the  husband  alone,  in  respect  of  consequential  damage 
from  a  trespass  against  the  wife,  it  is  incumbent  on  the  plaintiff  to  gire 
primd/aeie  evidence  of  marriage,  and  that  the  defendant  may  negative  the 
fact  of  marriage  by  a  plea  in  bar  or  by  evidence  under  the  general  issue. 

The  husband  may  maintain  an  action  in  his  own  name  for  the  service  or 
labour  of  his  wife  (r) ;  and  if  he  bring  such  an  action  in  respect  of  earnings 
during  cohabitation,  it  is  no  answer  to  show  that  she  was  previously  married 
to  another  who  is  still  living,  for  she  may  be  considered  as  servant  to  the 
plaintiff  (s).  ^  In  such  an  action,  it  seems  that  an  admission  by  the  wife,  snch 
as  a  receipt  given  by  her,  is  not  evidence  {t%  unless,  perhaps,  there  be  some 
evidence  to  show  that  the  husband  had  constituted  her  his  agent  for  that 
purpose  (u). 

In  an  action  by  the  husband  for  harbouring  his  wife,  per  quod,  &&,  the 
defendant  may,  imder  the  general  issue,  show  that  he  did  not  wrongfully 
detain  her,  by  showing  violent  conduct  on  part  of  husband  during  derange- 
ment from  habits  of  intoxication  (or). 

Action  by  the  wife. — ^The  wife  cannot  sue  without  the  husband  (y),  bat  if 


which  he  eonid  not  singly  recover,  and  for 
which  the  party  ininred  might  have  a  se- 
parate actiod ;  as  m  the  common  case  of 
beating  a  servant,  per  quod  tervitiuni  amir 
eU.  In  Newman  ▼.  SmUh  (Salk.  642),it 
was  held  that  the  plaintiff  might  allege 
the  beating  of  his  daughter  (in  an  action 
of  trespass,  9.  c./.)  in  aggravation  of  da- 
mages, although  the  loss  of  service  could 
not  be  given  in  evidence,  because  for  that 
he  had  an  appropriate  action ;  and  that  he 
might  in  such  an  action  recover  also  for  a 
personal  injury  to  himself.  But  see  Benr 
neH  V.  Aleoit,  8  T.  R.  166. 

(n)  Newman  v.  SmUh^  Salk  642.   JHx 
V.  Brookty  8tr.  60. 
[0)  Ibid. 
\p)  Ibid. 
[q)  Bennetts.  Aleott,  2  T.  R.  166. 

(r)  Salk.  114;  B.  N.  P.  136;  Cro.  Jac. 
77.  For  the  promise  in  law  is  made  to 
him ;  but  on  an  express  promise  to  the  wife 
they  may  Join.    Ibid. 

(#)  Per  Parker,  C.  J.,  Str.  80. 

(0  Per  Lee,  C.  J.,  B.  N.  P.  186. 

(tt)  Supra,  tit.  Agent. 

(or)  Per  Alderson,  B.,  Braithwaite  v. 
Jackum,  Lane.  Lent  Assizes,  1836.  The 
pleas  were,  1,  not  guilty;  2,  that  the  hus- 
band conducted  himself  with  cruelty  and 
violent  threats,  which  produced  reasonable 
fear,  in  consequence  of  which  she  left  the 
house.     Per  Alderson,  if  the  defendant 


knew  that  the  detention  vras  against  tie 
plaintiff's  will,  then  the  question  is,  did 
the  defendant  act  on  the  bonA  JIde  belief 
that  the  husband  misconducted  himself;  if 
BO,  the  Jury  should  find  for  the  defeodsot 
under  the  £^eral  issue. 

(y)  Marshal  v.  Button,  8  T.  R.545; 
altliouflfh  she  lives  separately  from  ber 
husband,  and  has  a  separate  maintensoce 
secured  by  deed.  Neitiier  can  she  be  sued 
alone.  Ibid.  A  feme  sole  trader,  by  the 
custom  of  London,  may  be  sued,  but  the 
husband  must  be  joined  for  conformity,  al- 
though execution  may  be  Joined  against 
her  alone.  See  Beard  v.  TFeftd,  2  B.  ic  P. 
96.  Langham  v.  Bewett,  Cro.  Car.  68. 
A  married  woman  being  administratrix, 
received  a  sum  of  money  in  thatchaiac' 
ter,  and  lent  the  same  to  her  husband,  and 
took  in  return  for  it  the  joint  and  aerenl 
promissory  note  of  her  husband  and  two 
other  persons,  payable  to  her,  with  lawful 
interest;  held,  that  although  she  coold 
not  have  maintained  any  action  on  the 
note  during  the  lifetime  of  her  hosbsod, 
yet  he  havhig  died  and  it  havfaig  bees 
given  for  a  good  consideration,  it  was  a 
chose  in  action,  and  survived  to  the  wife} 
and  she  might  maintain  an  action  upon  it 
against  either  of  the  other  parties  to  it,  at 
any  time  vnthUi  six  years  of  the  death  of 
her  husband,  and  recover  interest  from  the 
date  of  the  note  Bichards  v.  Richard/, 
2  B.  &  Ad.  447. 
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she  alone  bring  an  action,  where  the  has  a  right  of  action,  the  defendant  Action  1>7 
cannot  take  advantage  of  her  coverture  by  evidence  under  the  general  iraue ;  ^^®  ^'^® 
it  is  a  personal  disability,  and  must,  according  to  the  general  rule(2r),  be  ^  ^^^' 
pleaded  in  abatement  (a),  although  the  husband  may  reverse  the  judgment 
by  writ  of  error  (b).    But  if  the  wife  alone  bring  an  action  where  she  has 
no  legal  cause  of  action,  it  will  be  a  ground  of  nonsuit  at  the  trial  (c).    But  • 

mere  declarations  by  her  that  she  was  married  when  the  cause  of  action 
accrued,  without  proof  of  either  an  actual  marriage  or  cohabitation,  are  not 
sufficient  (</).  If,  however,  upon  the  trial,  evidence  be  given  of  coverture, 
which  would,  being  unanswered,  show  that  the  wife  herself  had  no  cause  of 
action,  she  may  rebut  that  evidence  by  proof  of  the  husband's  civil  death, 
by  exile  and  abjuration  of  the  realm  {e\  or  transportation  for  felony  for  a 
term  of  years. 

Where  a  married  woman  brought  an  action  for  goods  sold  and  delivered, 
and  the  defendant  proved  the  plaintiff's  coverture,  and  the  plaintiff  then 
gave  in  evidence  the  record  of  the  husband's  conviction  for  felony,  and 
sentence  of  transportation  for  seven  years,  which  term  was  then  expired,  it 
was  held  at  NiH  Priue  that  this  was  evidence  of  the  husband's  abjuration 
of  the  realm  ;  and  that,  if  in  fact  he  had  returned,  the  onus  of  proving  the 
contrary  lying  on  the  defendant,  the  right  of  action  remained  (/*)• 

After  a  solemn  admission  by  a  woman  that  she  is  married  to  a  man,  and 


(z)  3T.  R.631. 

(a)  CovertHre  in  a  woman,  whether 
pUntiff  or  defendant,  mnst  be  pleaded  in 
abatement  (Com.  Dig.  tit.  Pleader,  2  A.  1. 
MUnes  v.  MUnet,  3  T.  R.  827.)  Bee 
Westbrooke  v.  StrtitviUe  (Str.  79),  where, 
in  an  action  for  an  assault,  the  defendant 
proved  his  marriage  with  the  plaintiff,  and 
she  proved  in  answer  her  previous  mai^ 
riAge  to  one  Westbrooke,  who  was  living 
at  the  time  of  the  second  marriage;  it  was 
insisted  tliat  she  ought  not  to  give  felony 
in  evidence  to  support  her  action ;  but  Ld. 
King  admitted  it.    See  B.  N.  P.  20. 

(h)  2  Bl.  R.  1296.  If  she  marry  during 
the  suit,  the  coverture  must  be  pleaded  by 
plea  puis  darrein  continuance.  Bac.  Ab. 
Abatement,  C.  Morffon  v.  Painter,  6  T. 
B.266. 

(e)  CaddeU  v.  Shaw,  4  T.  R.  861 ; 
where  a  widow,  a  feme  sole  trader  in  Lon- 
don, brought  an  action  in  tlie  Court  of  K. 
B.  for  goods  sold  and  delivered  by  her 
whilst  she  was  covert.  Mere  evidence  of 
an  acknowledgment  tliat  she  was  covert 
has  been  said  to  be  insufficient  WHsan 
V,  MUeheU,  3  Camp.  383. 

(d  )  WOsmi  V.  Mitchell,  3  CampJ  803. 

(e)  Belknaij^s  Case,  2  Hen.  4.  7,  a. 
1  Hen.  4.  l,a;  where  the  husband  was 
banished  to  Qascony,  there  to  remain  till 
he  attained  the  King's  favour  (Co.  Litt. 
132,  b.  138,  a.;  Mod.  851;  Com.  Dig. 
Abatement,  B.  6) ;  and  where  the  husband 
ought  to  join,  and  the  coverture  is  pleaded 
In  abatement,  this  is  a  good  replication. 
In  Marsh  v.  Hutchinson  (2  Bos.  &  Pul. 
S31),  Ld.  Eldon  observed,  "•  The  husband 


.being  civilly  dead,  the  wife  was  entitled  to 
dower  of  his  land  in  the  same  manner  as  if 
he  were  actually  dead ;  so  she  became  en- 
titled to  the  enjoyment  and  profits  of  her 
own  land,  though,  if  he  had  not  been 
civilly  dead,  he  would  have  been  seised  of 
the  lands  in  her  right;  and  indeed  she 
might  have  sued  for  an  assault  in  her  own 
name,  and  might  have  been  made  a  de- 
fendant without  her  husband  in  all  cases  in 
which  the  husband  must  otherwise  have 
Joined." 

(/)  Carroll  v.  Blencow,  4  Esp.  C.  27. 
But  see  Lord  Eldon's  observations  in 
Marsh  v.  Hutchinson,  2  B.  &  P.  233.  In 
Sparrow  v.  Carruthers  (cited  in  Corbett 
V.  Poelnitz,  1  T.  R.  7,  and  2  Bl.  R.  297), 
the  action  was  on  a  note  given  by  a  woman 
who  kept  a  public-house,  for  malt  sup- 
plied to  the  public-house ;  plea  the  general 
issue ;  the  defence  was  coverture ;  the  re- 
plication in  evidence  was,  that  the  husband 
had  been  transported,  and  the  time  not  yet 
expired ;  and  Yates,  J.,  thought  that  the 
Court  must  consider  the  transportiition  as 
suspending  her  disability.  See  Lord  El- 
don's  observations  on  this  case,  2  B.  &  P. 
233 ;  where  he  says,  **  A  difficulty  of  equal 
importance  occurs  where  a  wife  lias  con- 
tracted debts  after  the  period  of  her  hus- 
band's transportation  has  elapsed,  but  be- 
fore his  actual  return  to  this  country.  As 
&r  as  his  (Mr.  J.  Yates's)  opinion  can  be 
collected,  he  seems  to  have  treated  it  as  a 
material  circumstance  in  evidence,  that 
the  time  of  the  transportation  was  not 
out." 
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that  the  goods  in  his  possession  are  his  goods  by  the  marmge,  she  wiU  be 
precluded  afterwards,  as  against  creditors,  from  denying  the  marriage  (g). 

In  an  action  by  a  trustee  for  the  wife,  it  is  usually  necessary  to  prove  his 
interest  in  the  chattel  or  other  property  in  respect  of  which  he  sues,  by 
means  of  the  settlement  deed  (A). 

Where,  in  trespass  for  seizing  under  a  distress  against  the  husband,  it  ap* 
peared  that  on  the  marriage  the  wife's  stock  in  trade  and  other  articles 
belonging  to  her  in  and  about  her  said  business  were  assigned  to  trustees, 
and  she  being  lame,  the  jury  had  found  that  a  horse  and  gig,  which  before 
and  after  the  marriage  she  had  always  used  in  going  about  to  her  customen, 
was  kept  for  the  purpose  of  the  trade^  and  not  for  pleasure,  and  there  being 
no  other  property  to  satisfy  the  words  **  and  other  articles,''  the  Court  dis- 
charged a  rule  for  entering  a  nonsuit  (t). 

II. — Actions  against  husband  and  w^e» — In  an  action  against  husband  and 
wife  it  is  sufficient  to  prove  the  marriage  de  facto,  by  evidence  of  cohabita- 
tion, acknowledgment,  and  reputation;  for  a  man  who  has  allowed  a  woman 
to  pass  in  the  world  as  his  wife,  shall  not  afterwards  be  permitted  to  say  that 
she  is  not  so  (k).  And  they  cannot  prove  in  defence  that  they  were  not 
legally  married  (/). 

But  in  an  action  against  the  husband  and  wife,  in  respect  of  the  contract 
of  the  wife  previous  to  the  marriage  (m),  the  husband  may  prove  under  the 
general  issue  that  she  was,  at  the  time  of  the  supposed  contract,  the  wife  of 
another  man  (n). 

Against  the  husband  ahne  (o). — Although  the  wife  cannot  bind  the  husband 


{g\  Mace  v.  Cadell,  Cowp.  823. 

(%)  Hortoood  V.  Hepper,  3  Taunt.  421. 
Liddlaw  v.  WUmot,  2  Starkie's  C.  66. 
Upon  the  trial  of  an  indictment  against  the 
husband  for  cruelty  to  the  wife,  an  agree* 
ment  of  compromise  was  entered  into  b»» 
tween  the  husband  and  the  brother  and 
lather  of  the  wife  (the  prosecuton),  for  s^ 
paratlon  and  maintenance,  with  covenants 
on  the  part  of  the  latter  to  indemnify  the 
husband,  and  a  nominal  fine  was  imposed 
In  consequence :  the  Court,  on  demurrer  to 
a  bill  for  specific  performance,  held  tiiat 
such  a  stipulation  could  be  enforced;  a 
compromise  of  a  misdemeanor  being  by 
the  policy  of  the  law  permitted,  though 
not  of  a  felony,  and  overruled  the  demur- 
rer. EltooHhy  V.  Bird,  2  Sbn.  k,  St.  372. 
It  is  not,  however,  a  general  rule  that  the 
law  allows  of  compromises  in  cases  of  mis- 
demeanor.   Supra,  248. 

(i)  Dean  v.  Brown,  5  B.  &  C.  336. 
Trover  for  goods  secured  to  the  wife  be- 
fore marriage  to  enable  her  to  carry  on 
separate  business,  against  the  assignees  of 
the  bankrupt  husband.  The  goods  are  not 
liable  for  the  husband's  debts,  unless  he 
intermeddle  in  the  business,  and  that  is  a 
question  of  fact  for  the  jury.  Jarman  v. 
Woolloton,  3  T.  B.  618.  If  the  wife  treat 
the  goods  which  she  has  as  executrix  as 
the  gfoods  of  her  husband,  they  are  liable  to 
be  taken  in  execution  for  his  debt.  Quick 
et  Ux,  V.  Staines,  1  B.  &  P.  293. 

(k)  Norwood  v,  Stevenson,  Andr.  137. 
Peake's  £v.  351. 


(0  Or  even  plead  in  bar  ne  ungues  et' 
couple ;  for  the  legality  of  the  marriage  ii 
not  triable  in  personal  actions,  because  s 
husband  de  faeto  is  liable  to  his  wife's 
debts.  Norwood  v.  Stevenson,  Andr.  287. 

(m)  The  ground  of  the  husband's  lisU- 
lity  in  respect  of  the  contracts  of  the  wift 
before  marriage,  and  of  her  acts  both  be* 
fore  and  after  marriage,  Is  this,  that  the 
law  having  conveyed  to  him  all  maritil 
rights  in  respect  of  the  wife's  property, 
he  ought  also  to  be  liable  to  the  burthea 
of  claims  upon  that  property.  And  eoa- 
versely,  as  he  is  liable  to  the  burtheD,  be 
is  also  entitled  to  the  eonaideratioD,  and 
tiierefore  a  secret  settlement  by  the  wife 
before  marriage  is  a  frand  on  his  maritil 
lights,  and  cannot  be  supported.  Sea 
Goddard  v.  Snow,  1  Rusa.  485,  which 
questions  the  dicta  in  Strathmort  v. 
Bowes,  2  Cox,  28;  1  Yea.  J.  88. 

(n)  Cowley  v.  Rehertson  and  hii  W\fef 
8  Camp.  488.  Action  for  goods  sold  to 
defendant's  wife,  at  his  request;  a  pl«a 
that  she  was  not  the  wife  of  the  defendsnt 
was  held  to  be  bad  on  demurrer,  as  being 
immaterial,  and  amounting  to  the  geneitl 
issue.    Sinclair Y,Hervey,f^CiLCnT.U. 

642. 

(o)  The  husband  and  wife  most  be  seed 
JoinUy  in  respect  of  the  debt  or  cootrset 
of  the  wife  before  marriage^  altliougb  Um 
husband  state  an  account,  and  expressly 
promises  to  pay  the  debt  {Mitchmsen  r. 
Hewson,  7  T.  R.  348.  AUeyn,  72.)   11» 
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by  any  act  or  contract  of  her  own,  yet  he  may  be  affected  by  them  after  proof  Against  the 
that  he  gave  her  authority  to  act  as  his  agent  (p) ;  or  by  evidence,  fh)m  husband, 
which  a  previous  authority  by  him,  or  his  subsequent  assent,  can  be  implied. 

Where  the  wife,  without  any  authority  from  the  husband,  contracted  with 
a  servant  by  deed,  it  was  held,  that  the  servant,  after  the  services  were  per- 
formed, might  maintain  an  action  of  cLtmn^dt  against  the  husband  according 
to  the  terms  of  the  deed  (g).  And  if  the  husband,  although  not  liable  in 
point  of  law,  promise  to  pay  the  debt  of  the  wife,  he  wiU  be  bound  by  it, 
although  it  was  made  under  a  mistake  of  the  law(r). 

Where  the  husband  covenanted  in  a  deed  of  separation  (reciting  his  agree- 
ment to  allow  her  £.  100  out  of  his  salary,  as,  &c.)  to  pay  the  same  during 
her  life,  held,  that  the  covenant  was  controlled  by  the  recital,  and  that  upon 
his  dismissal  from  the  office  not  by  any  act  of  his  own,  he  was  not  liable  to 
the  covenant  («). 

Where  the  action  is  brought  in  respect  of  goods  supplied  to  the  wife:  1st.  Agahistthe 
They  either  cohabit,  or  2dly,  live  apart ;  and  if  they  live  apart,  they  do  so  husband  for 
either  by  mutual  consent,  or  by  the  default  of  one  without  the  consent  of  pUed  to  the 
the  other,  or  by  act  of  law.  A  presiunption  arises  from  cokabitatiany  that  wife, 
the  wife  has  authority  from  the  husband  to  purchase  such  articles  as  are 
necessary  for  herself  and  the  family  (t)y  unless  the  contrary  appear,  and  that,  During  co- 
having  been  supplied  to  her,  they  came  to  his  use  (u).  ^ 

A  husband,  however,  is  liable  only  for  debts  contracted  by  his  wife,  on  the 
assumption  that  she  acts  as  his  agent ;  if  he  supplies  her  with  necessaries,  she 
is  not  to  be  deemed  his  agent  beyond  that,  unless  he  sees  her  wear  articles 
purchased  by  her  without  disapprobation.  Where  it  was  proved  that  he  fui^ 
nished  her  with  all  necessary  apparel,  and  was  ignorant  of  her  dealing  with 
the  plaintiff,  it  was  held  that  he  was  not  liable  (x). 

The  presumption,  which  is  one  of  fact  for  the  jury,  is  liable  to  be  rebutted 
by  evidence  negativing  the  husband's  assent  to  the  contract ;  as  by  proof  of 
express  notice  to  the  plaintiff,  or  to  his  servant,  that  the  husband  would  not 


husband  may  be  sued  alone  for  rent  due 
during  the  coverture,  on  a  lease  which  the 
wife  has  as  executrix.  Com.  Dig.  JBaron 
and  Feme^  Y. ;  Thorn.  £n.  117. 

(p)  Supra,  tit.  Agbitt. 

{q)  White  y,Cuyler,^T, 'EL  VIQ, 

(r)  Hombuckle  v.  Hornbury,  2  Star- 
kie's  C.  177,  cor.  Lord  Elienborough,  C.  J. 
Harrison  v.  HaUy  1  Mo.  &  R.  185. 

(t)  Hette  V.  Albert,  3  M.  &  By.  406. 

(0  Bac.  Ab.  Baron  and  Feme,  H. ;  2  Btr. 
1 122 ;  and  per  Holt,  Etherington  v.  Par' 
ro^,SaIk.  118.  Lonnfoot  v.  Tiler,l  Salk. 
113.  Where  the  wife  of  the  defendant 
took  her  niece  to  the  plaintiff's  school, 
and  there  was  slight  evidence  of  her 
agency  in  ordinary  household  expenses, 
which  was  objected  to  as  inadmissible, 
the  Court  considering  it  some,  although 
slight,  evidence  to  go  to  the  jury,  refused 
to  disturb  the  verdict.  M* George  v.  Bgan, 
5  Bing.  N.C.  196. 

(u)  Where  the  wife  took  up  goods,  but 
pawned  them  before  they  had  been  made 
into  clothes,  it  was  held  that  the  husbaud 
was  not  liable,  for  they  never  came  to  his 


use  (Salk.  118,  pi.  10) ;  but  it  would  have 
been  otherwise  if  they  had  been  first  made 
up  and  worn,  and  then  pawned.  Ibid.  So 
if  the  wife  pawn  her  clothes,  and  after- 
wards borrow  money  to  redeem  them,  the 
husband  is  not  liable.  2  Show.  283.  And 
where  the  wife  living  with  the  husband 
carries  on  trade,  his  authority  is,  it  seems, 
to  be  presumed.  Where  tiie  wife  car- 
ries on  business  on  her  own  account,  dur- 
ing the  imprisonment  of  the  husband,  and 
after  his  return  to  live  with  her  articles 
were  furnished  in  the  business  with  his 
knowledge ;  it  was  held  tliat  he  was  liable 
for  them,  though  the  invoices  and  receipts 
were  in  tiie  name  of  the  wife,  and  though 
she  was  rated,  and  paid  the  house  and  pav* 
ing  rates.  The  learned  Judge  left  it  to  the 
.jury  to  say,  whether  the  wife  was  not  the 
agent  of  the  husband,  and  advised  them  to 
find  for  the  plaintiff;  and  the  Court  after- 
wards held  that  the  direction  was  right. 
Petty  V.  Anderson,  3  Bing.  170. 

{x)  Seaton  v.  Benedict,  6  Bing.  31; 
and  the  jury  having  found  a  verdict  for 
the  plaintiflT,  damages  10  s.,  the  Judge  cer- 
tified to  deprive  him  of  costs.    lb.  187. 
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Where  the 
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has  turned 
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doors. 


be  responsible  (y).  Proof  by  the  plaintiff  that  the  articles  were  consuDed 
in  tlie  defendant's  family  is  but  presumptive  evidence  of  his  assent,  and  a 
special  verdict  for  the  plaintiff,  which  does  not  find  the  assent  of  the  defen- 
dant, is  insufficient  (x).  It  is  a  defence  for  the  husband  to  show  that  the 
credit  was  given  not  to  himself  but  to  the  wife,  although  they  lived  together, 
and  although  the  husband  saw  the  wife  in  possession  of  the  clothes  for  the 
value  of  which  the  action  is  brought  (a).  As  where  the  plaintiff,  without 
the  privity  of  the  husband,  supplied  the  wife  of  an  apothecary  in  a  small 
town  with  dress  to  the  amount  of  '200  L,  after  the  father  of  the  wife  had  paid 
a  similar  bill,  and  had  admonished  the  plaintiff  not  to  supply  her  with  other 
goods  without  the  knowledge  of  the  husband  (b).  If  the  husband  rely  on 
notice  to  the  plaintiff  not  to  trust  the  wife  during  cohabitation,  he  must,  it 
seems,  prove  express  notice ;  it  is  insufficient  to  prove  a  general  notice  in  the 
Gazette  or  other  newspaper  (c),  without  further  showing  that  the  plaintiff 
read  the  paper. 

Where  the  husband  and  wife  do  not  cohabit,  the  liability  of  the  husband 
is  much  varied  by  circumstances.  If  he  go  abroad,  or  simply  live  apart  from 
his  wife,  his  implied  liability  seems  to  remain  as  it  was  before  (d). 

If  the  husband  turn  away  the  wife,  he  sends  credit  with  her  for  reasonable 
expenses  (e),  or,  in  other  words,  he  lies  under  a  legal  obligation  to  pay  the 
debts  which  she  necessarily  incurs;  and  therefore  he  cannot,  in  such  a  case, 
discharge  hinself  either  by  a  general  or  particular  notice  not  to  trust  her. 

The  case  of  BoUon  v.  Prentice  affords  a  strong  illustration  of  the  distinc- 
tion. The  defendant  there,  had,  during  the  cohabitation,  given  to  the  plain- 
tiff (a  milliner)  express  notice  not  to  trust  the  wife ;  twelve  months  afte^ 
wards  the  defendant  turned  his  wife  out  of  doors,  and  she  was  furnished  by 
the  plaintiff  with  apparel  suitable  to  her  degree ;  and  the  Court,  on  a  motion 
by  the  defendant  for  a  new  trial,  denied  it,  saying,  that  when  a  man  tamed 


(y)  B.  N.  P.  134,136;  Str.  113;  Salk. 
118.  Ozard  v.  Damfordf  cor.  Lord 
Mansfield,  Midd.  Sitt  after  Mich.  T.,  Sel. 
N.  P.  260,  7th  e(l.;  and  per  Lord  Eldon, 
in  BawHnt  v.  Vandyke^  3  £sp.  C.  S50. 

{z)  B.  N.  P.  136.  The  case  is  there  as- 
similated (B.  N.  P.  134)  to  that  of  credit 
given  to  a  servant ;  but  a  servant  has  no 
authority  till  the  master  has  recognized 
him  as  agent  by  his  mode  of  dealing;  a 
wife,  on  tiie  other  hand,  derives  her  credit 
from  the  very  nature  of  the  relation,  ac- 
companied by  cohabitation. 

(a)  Mete€Hf  v.  Shaw,  3  Camp.  28. 
Bentley  v.  Griffln,6  Taunt.  356.  In  the 
former  case  Lord  Ellenborough  nonsuited 
the  plaintiff;  in  the  latter  it  was  left  as  a 
question  of  fact  for  the  Jury  to  say  to 
whom  the  credit  had  been  given.  See  Leg^ 
gatt  V.  Reidy  I  Car.  la 

(b)  Metcalfy,  Shaw,S  Camp.  22. 

(c)  Bac.  Ah.  Baron  and  Feme,  H. 
Harris  v.  Morris,  4  £sp.  C.  40. 

{d)  Where  the  husband  and  wife  live 
apart,  the  person  who  gives  credit  to  the 
vrlfe  stands  in  her  place,  inasmuch  as  the 
husband  is  bound  to  maintain  her,  and 
the  Spiritual  Court,  or  a  Court  of  Equity, 
will  compel  him  to  allow  her  an  adequate 


alimony ;  but  if  she  elope  from  her  hus- 
band, or  live  in  adultery,  or  if  upon  sepa- 
ration the  husband  agree  to  malceberi 
sufiicient  allowance,  and  pay  it,  he  it  not 
liable ;  in  the  former  case  she  forfeits  her 
title  to  alimony,  and  in  the  hitter  has  »> 
further  demands  on  her  husband.  Ozard 
V.  Danrford,  cot.  Lord  Mansfield,  Midd. 
Sitt.  after  Mich.  20  Q.  3,  Sdw.  M.  P- 
261. 

(e)  B.  N.  P.  136.  Where  a  par^,  after 
cohabiting  with  the  woman  as  his  wifi*, 
went  abroad  and  died,  held,  that  in  the 
absence  of  any  contract,  all  that  could  i» 
implied  was,  that  he  gave  her  so  implied 
authority  to  bind  him  as  a  wife  migbt 
have  done;  but  that  her  contnet coold 
not  buid  his  estate,  if  made  after  hisdestb. 
Blades  v.  Free,  9  B.  &  C.  167;  4M.  & 
By.  282.  Wheits  the  plahitiff  has  sapplied 
goods  to  a  fems  covert  in  the  absoice  of 
the  husband  abroad,  it  lies  upon  him  to 
show  that  the  wife  was  in  such  a  ttste  » 
to  render  the  supply  necessary;  aod  •!- 
though  a  subsequent  promise  may  render 
the  husband  liable,  it  is  for  the  jury  tossy 
if  such  promise  has  lieen  in  fact  9sM' 
Bird  V.  Jonesy  3  M.  &  Ry.  ISl. 
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away  bis  wife  Le  gaye  her  general  credit,  and  the  prohibition  was  gone  and 
superseded  (/). 

[f  the  husband  by  ill  usage  and  harsh  treatment  compel  the  wife  to  leave 
him,  the  case  is  the  same  as  if  he  had  actually  turned  her  out  of  doors  (g). 

And  it  is  not  necessary  that  the  wife  should  have  suffered  actual  violence 
before  she  leave  the  house ;  it  is  enough  that  she  had  reasonable  ground 
for  apprehension  (A),  or  that  the  husband,  by  the  indecency  of  his  conduct, 
precluded  her  from  living  with  him. 

Where  they  part  by  consent,  and  no  aUawance  is  made  by  the  husband, 
the  legal  obligation  on  the  husband  to  provide  her  with  necessaries  still 
remains.  If  in  such  case  an  allowance  be  made,  it  is  to  be  presumed  that 
she  is  trusted  on  her  own  credit,  provided  the  fact  be  known  that  such 
allowance  is  made  (t)*  And  then  it  is  not  incumbent  on  the  husband  to 
prove  personal  notice  to  the  plaintiff;  it  is  sufficient  if  the  fact  has  been 
notified  where  the  parties  lived  (7).  This  it  seems  furnishes  a  reasonable 
presumption  that  the  plaintiff  either  did  know  the  fact,  or  that  he  might 
have  known  it  had  he  made  proper  inquiries  (A). 


Where  the 
husband 
has  tamed 
the  wife 
out  of 
doors. 


Where  they 
part  by 
mutual 
consent* 


(/)  B.  N.  P.  136.  Where  the  husband 
having  struck  his  wife  and  turned  her  out  of 
doors,  she  had  subsequently  obtained  a  di- 
vorce a  mefuA  et  thoro,  and  alimony  had 
been  decreed,  but  which  had  not  been  duly 
paid,  it  was  held  that  neither  a  deed  of 
separation  nor  decree  for  alimony  would 
discharge  the  husband  from  his  liability. 
HuntT.De  BUiqmere,6BiDg.5O0.  And 
he  is  liable  for  necessaries  supplied  during 
a  suit  for  alimony,  altboogh  a  decree  Is 
alterwards  obtained  for  aUmony  previous 
to  the  time  when  such  necessaries  were 
supplied.  Keegan  v.  Smith,  3  B.  &  C. 
375. 

(g)  PethordKenyon,  Hodgetv.Hodget, 
1  Esp.  C.  441. 

(h)  Liddlow  v.  WUmot,  2  Starkie's  C. 
86 ;  Houlutan  v.  Smith,  S  Bing.  127.  In 
Honoood  V.  Hepper,  3  Taunt  421,  Sir  J. 
Mansfield  is  reported  to  have  said,  that 
nothing  short  of  actual  terror  and  violence 
will  support  this  action ;  and  Lawrence,  J. 
is  stated  to  have  said,  that  the  circum- 
stance of  a  prostitute  being  placed  at  the 
husband's  table  was  not  sufficient  to  jus- 
tify the  wife's  departure,  so  long  as  she 
could  obtain  support  in  the  house.  It  is 
but  justice  to  the  memories  of  those  learned 
Judges  to  donbt  whether  they  ever  sanc- 
tioned such  a  doctrine — a  doctrine  which 
was  justly  reprobated  by  the  Court  in  the 
ease  of  Houliston  v.  Smith,  3  Bing.  127. 
In  that  esse  Gaselee,  J.  said,  ''I  have 
a!ways  considered  the  law  on  this  subject 
to  be  as  laid  down  by  Lord  Kenyon,  that 
if  a  man  renders  his  house  unfit  for  a 
modest  woman  to  continae  in  it,  she  is 
authorized  in  going  away." 

(i)  If  a  husband,  during  temporary  ab- 
sences, supplies  the  wife  with  an  allow- 
ance for  necessaries,  the  tradesman  who 
knows  this,  but  credits  the  wife  with 
goods,  cannot  recover.  Holt  v.  Brien,  4 
B.  £c  A.  252.    It  b  not  necessary  that  the 


allowance  should   be   secured  by  deed. 
Holt  V.  Brim,  4  B.  dc  A.  252. 

(J)  Todd  V.  Stohti,  I  Lord  Raym.  444. 
8  Will.  3.  by  Lord  Hale,  B.  N.  P.  136. 
The  husband  lived  at  Winchester,  and  on 
separation  by  consent,  articled  to  allow  the 
wife  20  /.  per  annum,  and  she,  five  years 
afterwards,  contracted  the  debt  with  the 

Slalntiff,  an  apothecary  in  London;  the 
usband,  it  was  held,  was  not  liable. 
(k)  It  has  been  said  (B.  N.  P.  135;  and 
by  Hol^  C.  J.  in  Todd  v.  Stohes,  1  Ld. 
Ray.  444),  that  if  the  debt  be  contracted 
by  the  wife  at  a  distance  from  the  hus- 
band's residence,  and  so  soon  after  the 
separation  that  it  could  not  be  known  at 
the  place  where  the  debt  was  incurred,  the 
husband  will  still  be  liable.  The  principle 
on  which  the  necessity  for  such  notice  rests 
is  not  very  evident  If  the  liability  of  the 
husband  for  goods  supplied  to  the  wife 
during  separation,  rested  upon  a  mere 
legal  obligation,  independently  of  any  as- 
sent or  notice  of  dissent,  on  the  part  of  the 
husband  (nfpro,  60,  irrfra,  544),  even  ex- 
press notice  would  not  obstruct  the  lia- 
bility, which  would  depend  wholly  on  the 
question  whether  the  husband  had  or  had 
not  supplied  the  wife  with  necessaries;  if, 
on  the  other  hand,  the  liability  depended 
on  a  presumed  authority  from  the  hus- 
band, and  a  contract  by  him,  and  it  were 
necessary  to  prove  a  previous  knowledge 
of  the  circumstance  of  an  allowance  on  the 
part  of  the  plaintiff,  in  order  to  rebut  the 
presumption  of  such  a  contract,  the  rea- 
son would  equally  apply  to  cases  of  elope- 
ment and  of  adultery,  where  such  a  notice 
is  unnecessary.  See  p.  545.  Qiutre,  there- 
fore, whether,  where  the  wife  removes  to 
a  distance  from  the  husband,  who  makes 
her  a  suitable  allowance,  it  is  not  incum- 
bent on  one  who  trusts  her  to  make  in- 
quiry as  to  her  situation ;  it  is  not  in  the 
power  of  the  husband  to  give  immediate 
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And  it  seems  to  be  now  settled  that  where  the  husband  allows  his  wife  a 
sufficient  maintenance,  it  is  immaterial  whether  the  tradespeople  had  notice 
of  such  allowance  or  not  (/). 

Where  the  wife  leaves  the  house  of  her  husband  wUhaut  his  content  and 
against  his  will,  no  action  is  maintainable  against  the  husband  for  necessaries 
supplied  to  her  during  such  absence  (m).  In  such  case  it  seems  to  make  no 
difference  whether  the  husband  makes  an  allowance  under  a  settlement  or 
otherwise,  for  the  husband  is  guilty  of  no  default  in  neglecting  a  duty  the 
performance  of  which  by  another  raises  an  implied  promise  to  repay.  He  is 
not  liable  in  such  case,  although  he  has  executed  a  deed,  which  is  inyalid, 
because  it  stipulates  prospectively  for  the  separation  of  the  parties  (n).  If 
he  has  made  a  legal  provision  on  separation  for  the  maintenance  of  the  wife, 
the  remedy  is  against  the  fund,  and  the  trustees  must  obtain  payment  front 
the  husband  (o). 

From  what  has  been  said,  it  follows  that  the  plaintiff,  in  an  action  against 
the  husband  for  necessaries  supplied  to  the  wife^  must  prove  the  maniage, 
either  by  direct  proof,  or  by  evidence  of  cohabitation  and  repute,  or  admis- 
sions by  the  husband ;  and  where  they  live  separate,  the  plaintiff  must 
prove  the  circumstances  under  which  they  parted  (p),  either  that  they  live 
so  through  the  husband's  default,  or  with  his  consent (9).  Although  they 
part  by  mutual  consent,  the  husband  lies  under  a  legal  obligation  to  support 
the  wife,  unless  she  has  forfeited  her  right  to  maintenance  by  misconduct (r) ; 
and  consequently  he  is  liable  for  necessaries  supplied  to  her,  unless  he  can 
show  that  he  himself  maintains  her,  or  that  she  has  an  adequate  provision 
from  some  other  source  (s). 


and  effectual  notice  of  the  allowance  in 
every  place  to  which  the  wife  may  remove 
immediately  after  separation,  but  every  one 
who  trusts  her  may  make  previous  inqui- 
ries. The  affirmative  has  since  been  de- 
cided.   See  note  (l), 

(0  In  the  case  of  Clifford  v.  Laton^ 
1  H.  &  M.  101,  it  was  held  (by  Loid  Ten- 
terden),  that  the  plaintiff  could  not  recover, 
she  having  a  sufficient  separate  mainte- 
nance, although  not  from  the  husband. 
And  per  Lord  Tenterden,  C.  J.,  where  a 
wife  Uvea  with  her  husband  he  may  gene- 
rally be  taken  to  be  cognisant  of  her  con- 
tracts ;  but  where  they  are  living  separate, 
It  is  for  the  party  seeldng  to  chaise  the 
husband  to  make  out  by  proof  that  he  is 
liable.  The  plaintiff  hi  that  case  did  not 
know  the  party  to  be  a  married  woman. 
And  see  Mavnwaring  v.  Leslie  1  M.  dc 
M.  18.  His  lordship  added,  if  a  shop- 
keeper will  sell  goods  to  every  one  who 
comes  into  his  shop,  without  inquiring 
faito  their  circumstances,  he  takes  his 
chance  of  getting  paid,  and  it  lies  on 
him  to  make  out  by  full  proof  his  claim 
against  any  other  person.  And  in  Mizen 
V.  Piekf  3  M.  &  W.  481,  Alderson,  B. 
intimated  his  doubts  whether  Lord  Eldon 
expressed  himself  to  the  extent  of  what 
is  stated  in  Rawlins  v.  Vandyke;  and 
in  giving  judgment  says,  "  I  do  not  see 
how  noUce  to  the  tradesmen  can  be  ma^- 
terial.     The  question  in  all  these  cases 


is  one  of  aathority.  If  a  wife,  livhig 
rate  from  her  husband,  is  supplied  by 
with  sufficient  fVmds  to  support  herself 
with  everything  proper  for  her  mainte- 
nance and  support,  then  she  is  not  his 
agent  to  pledge  his  credit,  and  he  is  not 
liable." 

(m)  Hindley  v.  Marquis  qf  Wesi^ 
meathfQB.kC,900, 

(n)  Xhid. 

(0)  Ihid. 

(p)  Mainwaring  v.  Xetiie,  1  H.  &  H. 
18. 

(q)  For  if  the  plaintiff  rely  on  an  im- 
pli^  contract,  he  must  show  that  circnm- 
stances  exist  which  raise  that  implied  cod- 
tract ;  supra  68.  And  as  where  they  life 
apart  it  may  be  without  default  on  tlie 
part  of  the  husband,  this  is  a  fact  wiafntial 
to  his  liability,  and  the  onta  of  proof  lies 
on  the  plaintiff.  See  Hindley  v.  Marquis 
(if  Westmeath,  6  B.  &  C.  800.  Caira, 
Coe  ▼.  King,  12  Mod.  372;  where  it  was 
held  that  mere  proof  of  prior  cohabitation 
was  primA  facie  sufficient  evidence  to 
chaige  the  husband.  In  Langfoot  v.  Tiler, 
Salk.  160,  Holt,  C.  J.  ruled  that  the  hus- 
band was  liable  on  the  wife's  contract  for 
tea,  in  which  she  dealt,  on  mere  evidence 
of  cohabitation. 

(r)  Nurse  v.  Craig,  2  N.  B.  152. 
Harris  v.  Morris,  4  Esp.  C.  41. 

(«)  Vide  iffra,  545;  and  lAddlaw  v. 
WUmot,  2  Starkie's  C.  86. 
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Whether  the  wifeliye  with  or  apart  from  her  huflband,  eyidence  is  essen-  Naeessa- 
tial  to  show  that  the  goods  supplied  were  necessary  and  conyenient,  according  'i^* 
to  the  husband's  degree  and  estate  in  life  (t) ;  for  it  is  not  to  be  presumed 
that  he  made  the  wife  his  agent  (u)  beyond  that  extent  where  he  cohabits 
with  her,  nor  will  the  law  impose  a  larger  obligation  upon  him  where  they 
lire  apart.  And  regard  is  to  be  had  to  the  eitate  of  the  husband,  and  not 
merely  to  his  degree,  for  one  of  high  degree  may  be  a  man  of  low  estate  (v). 
And  in  the  ascertainment  of  what  is  suitable  to  his  circumstances  (which 
is  usually  a  question  of  fact  for  the  jury)  (x),  they  are  not  to  be  guided 
by  the  fortune  brought  by  the  wife,  but  to  regulate  their  verdict  accord- 
ing to  the  real  circumstances  of  the  husband  (y).  Where  the  conduct  of 
the  husband  renders  it  necessary  that  she  should  exhibit  articles  of  the 
peace  against  him,  his  allowing  a  separate  maintenance  does  not  exempt 
him  from  liability  to  the  costs  of  those  articles  (z). 

Where  the  husband  was  a  common  labourer,  and  after  separation  the  wife 
worked  for  her  livelihood,  Lord  Holt  held  that  the  money  she  earned  should 
go  to  keep  her  (a).  There  seems  to  be  no  satisfactory  reason  why  one  who 
has  lent  money  to  the  wife  (who  has  been  turned  out  of  doors  by  her 
husband)  in  order  to  provide  her  with  necessaries,  should  not  be  entitled  to 
recover  it  from  the  husband,  for  it  may  happen  that  she  may  not  be  able  to 
procure  credit  (b). 


(0  B.  y.  P.  136.  Manby  v.  Scott,  1 
Lev.  4, 5;  1  Sid.  109.  In  an  action  against 
the  husbfui  d  for  supplies  to  the  wife,  living 
separate,  and  only  a  payment  of  a  sum  into 
court  plea-ded,  held,  that  the  defendant 
thereby  admitting  the  authority  to  con- 
tract, it  was  a  question  only  of  amount, 
but  that  sbe  could  not  pledge  his  credit 
beyond  what  would  be  reasonable  and  ne- 
cessary for  her  subsistence;  the  bill,  140  Z., 
being  for  borses  and  carria|^8  let  on  hire 
for  ten  months,  and  73/.  paid  into  court, 
the  jury  found  for  the  defendant  JSmmett 
V.  Norton,  8  C.  &  P.  606. 

(u)  Where  there  is  no  express  promise 
on  the  part  of  the  husband,  and  it  cannot 
be  inferred  from  his  acts  and  conduct  that 
he  authorized  the  wife  to  act,  the  question 
is  whether  the  law  will  under  the  circum- 
stances raise  an  implied  assumpsit;  this 
the  law  will  not  do,  unless  the  articles 
supplied  be  necessaries.  See  Montague 
V.  Benedict,  3  B.  &;  C.  631,  and  infra, 
note  (j?). 

(o)  Per  Ld.  Hale,  in  Manby  v.  Scott, 
Bac.  Ab.  JBaron  and  Feme,  H. 

(x)  Bac.  Ab.  Baron  and  Femp,  H.  It 
has  been  held  that  a  husband,  who  has 
turned  his  wife  out  of  doors,  is  liable  for 
the  costs  of  articles  of  the  peace  which 
are  necessary  for  her  safety  (Shepherd  v. 
itfiscibmi,  3  Camp.  326).  A  tradesman  who 
sold  lace  and  silver  fringes  for  a  petticoat 
and  side-saddle,  which  amounted  to  042., 
and  all  within  four  months,  to  the  wife  of 
a  Serjeant  at  law,  afterwards  a  Judge,  reco- 
vered against  him.  Skinn.  349.  But  in 
the  case  of  Montagtie  v.  Benedict,  3  B.  & 
C.  631,  which  was  an  action  for  jewels 
supplied  to  the  wife  of  a  special  pleader,  to 


the  amount  of  upwards  of  1007.,  part  of 
which  the  wife  herself  had  paid,  and  it 
appeared  that  the  wife  brought  a  fortune 
under  4,0002.,  that  she  received  by  virtue 
of  her  marriage  settlement  the  sum  of  607. 
annually,  and  that  before  the  supply  of  the 
jewels  by  the  plaintiff  she  bad  jewelry 
suitable  to  her  condition  ;  that  they  lived 
in  a  ready-furnished  house,  at  the  rent  of 
2002.  a  year,  and  there  was  no  evidence  to 
show  his  privity,  and  that  no  application 
was  made  to  the  husband  for  many  months 
after,  but  that  the  plaintiff  always  called 
when  he  knew  the  husband  was  from  home; 
it  was  held  that  there  was  no  question  for 
the  jury;  the  articles  not  being  necessary, 
the  plaintiff  was  bound  to  prove  either  an 
express  or  implied  contract  on  the  part  of 
the  husband,  and  that  here  the  circum- 
stances did  not  raise  an  implied  contract. 

(y)  Per  Lord  Eldon,  C.  J.,  Bwers  v. 
Button,  3  £sp.  C.  255. 

(z)  Turner  v.  RooTtes,  2  P.  &  D.  294; 
10  Ad.  &  Ell.  47.  Where  a  husband  is 
indicted  for  assaulting  his  wife,  one  who 
advances  money  to  the  attorney  for  carry- 
ing on  the  prosecution,  and  without  which 
he  could  not  have  gone  on,  cannot  recover 
from  the  husband  such  money  as  supplied 
for  necessaries.  Grindell  v.  Godman, 
5  Ad.  Sc  £11.  755.  Otherwise  (temble)  ac- 
cording to  the  above  case,  where  she 
exhibits  articles  of  the  peace  against  her 
husband. 

(a)  1  Salk.  118. 

(b)  See  Harris  v.  Zee,  1  P.  Wms.  482. 
The  husband  gave  his  wife  the  foul  dis- 
temper ;  she  came  up  to  town  to  be  cured, 
and  borrowed  money  from  A,  to  pay  the 
surgeon, and  for  necessaries;  the  husband 
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Where,  however,  the  husband  allows  the  wife  to  assume  an  appearance 
which  he  is  unable  to  support,  he  is  answerable  for  the  consequences  of  the 
deception,  and  is  liable  to  pay  for  articles  supplied  to  the  wife  correspond- 
ing with  that  appearance,  however  inconsistent  it  may  be  with  his  circum- 
stances (c).  And  although  where  they  do  not  cohabit,  the  husband  is  liable 
for  necessaries  only  according  to  his  estate,  yet  if  he,  after  separation,  be 
privy  to  and  sanction  her  appearance  in  a  pretended  state  of  afBuence  in- 
consistent with  his  real  circumstances,  he  would,  it  seems,  be  liable  just  is 
if  the  appearances  had  been  real  (d) ;  and  so  he  is  if^  knowing  that  his  wife 
has  ordered  goods  which  are  inconsistent  with  his  fortune,  and  having  the 
power  of  returning  or  countermanding  them,  he  does  neither,  for  then  he 
adopts  her  act  («). 

But  although  in  general  a  husband  is  not  liable  where  the  wife  through 
her  own  default  lives  apart  from  him,  yet  it  is  otherwise,  in  some  instances, 
where  the  separation  is  by  operation  of  law ;  for  in  such  case  the  wife  bts 
not  the  power  to  return.  And  therefore,  if  the  wife  be  imprisoned  for 
felony,  the  husband  is  liable  for  necessaries  (/) ;  but  it  is  otherwise  if  she  be 
kept  in  an  improper  place  by  the  covin  of  the  gaoler  (g).  So  if  the  husband 
be  imprisoned  for  any  offence,  it  should  seem  that  he  would  be  liable  as  if 
he  had  deserted  his  wife,  for  the  separation  is  a  consequence  of  his  own 
fault.  Where  they  are  separated  a  mensA  et  thoro  by  sentence  of  the  Eccle- 
siastical Court,  she  is  allowed  alimony  at  the  discretion  of  the  Judge,  except 
in  case  of  adultery  (A). 

A  declaration  for  provisions  supplied  to  the  husband  will  be  supported  by 
evidence  of  provisions  supplied  to  the  wife  at  his  request  during  his 
absence  (t). 

The  defendant  may  prove  in  answer  that  the  wife  eloped  from  him  (A), or 
that  since  the  separation  she  has  lived  in  a  state  of  adultery,  although  she 
did  not  elope  with  the  adulterer  (Q.  And  in  such  cases,  notice  to  the  trade»- 


having  died,  charging  his  land  with  debts, 
it  was  decreed  that  A.  should  stand  in  the 
place  of  those  who  had  supplied  the  neces- 
saries. 

(c)  Waithman  w.  Wdkefieldy  1  Camp. 
ISO.    <At1AM  V.  Curwood,  7  C.  &  P,  766. 

{d)  Ibid. 

(e)  Ibid. 

(/)  Scott  V.  JIfanhy,  1  Sid.  118. 

(g)  Fowlei  ▼.  Dineley,  Str.  1122. 

(A)  1  Bl.  Comm.  429.  See  5  T.  R.  679. 

(i)  B.  N.  p.  136,  as  decided  in  Boss  v. 
Noelf  31  Geo.  2,  C.  B.,  on  a  case  reserved. 
It  is  added,  that  it  was  also  said  that  it 
would  be  wrong  in  the  case  of  a  third  per- 
son ;  but  it  seems  that  there  is  no  diiTer- 
ence  between  the  two  cases,  if  the  delivery 
be  on  the  request  of  the  defendant.  But 
see  Ramtden  v.  Amhrote,  Str.  127; 
B.  N.  P.  136;  HarrU  v.  Collint,  Ibid. 
1  Sid.  145  ;  Com.  Dig.  Action  on  the  Case 
on  Assumpsit. 

(k)  B.  N.  p.  136.  Morris  v.  Martin^ 
Str.  647.  Child  v.  Hardyman,  2  Str.  875. 
Todd  V.  StokM,  1  Ld.  Raym.  444.  1 2  Mod. 
244.  1  Salk.  116.  Car  v.  King,  12  Mod. 
372.  In  the  case  of  3fan^  v.  Scott,l  Lev. 
4,  the  tradesman  trusted  the  wife  after  she 
had  gone  away,  without  her  hvuibaiuff$  ccnr' 


gentyVoA  Miter  wiexpreuprokibiticm  aulas 
part;  and  it  was  held  that  the  hutbud 
was  not  Uable  (1  Lev.  4.  1  Sid.  109.) 
The  Judges  of  the  Court  of  K.  B.  were 
divided  upon  the  question ;  bat  in  the  Ex- 
chequer it  was  decided  In  favour  of  the 
husband,  by  eight  Judges  (one  of  wImmb 
was  L.  C.  B.  Hale)  against  three;  bot 
Atkyns,  J.  one  of  the  eight,  dilFered  fitnn  tbe 
three  on  the  ground  of  the  special  prohi- 
bition. Proof  of  prohibition  by  the  hnsbtiid 
will  not  alone  be  sufficient  to  discharge 
him. 

(0  Matntoarifig  v.  Sands,  Str.  7(Nl 
Gorier  v.lfaiuvicik,6T. It  608.  ^lthollgi^ 
when  he  turned  her  out  of  doors,  tberp  was 
no  imputation  upon  her  conduct  (Ibid). 
But  where,  after  the  defendant's  wife  Isd 
committed  adultery,  he  left  her  in  tiie  Itoote 
with  two  children  bearing  his  name,  sni 
without  making  any  provision  for  her,  saA. 
she  continued  to  live  in  a  state  of  adaltfrr, 
the  Court  of  C.  P.  held  that  he  was  Usblt 
ibr  necessaries,  in  the  absence  of  proof  thtt 
the  plaiutiir  knew  or  ought  to  have  knows 
the  circumstances.  Norton  v.  Fazan,^  B. 
&  P.  226.  Where  the  husband  is  not  eirillr 
Uable  for  necessaries  to  the  wife,  on  aecoont 
of  her  having  quitted  him  and  lived  is 
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man  of  the  fact  of  elopement,  or  of  the  adultery,  is  immaterial  (m) ;  for  the  Defence  br 
legal  obligation  to  maintain  the  wife,  which  alone  in  this  case  raises  the  ^^^  J'"*' 
implied  promise,  ceases.  But  although  the  wife  elope,  yet,  if  she  afterwards 
solicit  to  be  received, and  the  husband  refuse,  the  legal  obligation  revives  (n). 
So  the  husband  may  show  in  defence  that  he  allowed  a  separate  and  ade- 
quate {o)  maintenance  to  the  wife ;  but  in  this  case,  it  has  been  held  to  be 
necessary  to  show  thai  the  tredeeman  had  notice  of  the  separate  main- 
tenance {p).  But  it  was  held  by  Lord  Holt  to  be  sufficient  to  show  that  the 
fact  was  notoriotts  in  the  place  where  the  husband  resided  (q).    And  it  has 


adultery,  he  owmot  be  charged  eriminally 
nnder  the  Vagrant  Act,  for  neglecting  and 
refusing  to  maintain  her.  Rex  v.  Flinfon, 
1  B,  k  Ad.  S96.  Bwert  v.  Uutton^  3  Esp. 
C.  255.  The  proper  eonstroctiou  of  the 
statute  13  Ed.  1,  is,  that  if  a  woman 
leares  her  husband  with  her  own  free  will, 
and  afterwards  Uvea  in  adnlteiy,  the  dower 
it  forfeited.  HethrmgUm  y.  Qrahamf  6 
Bing.  135,  and  3  M.  &  P.  300. 

(m)  Per  Raymond,  C.  J.  Str.  706 ;  and 
Ld.  Holt  always  mled  it  so.    Per  Ray- 
mond, C.  J.  Morris  v.  Martin^  Str.  647 ; 
and  Child  v.  flardiftnan,  Str.  675.    The 
previoas  adnltery  of  the  wife,  or  the  fact 
tliat  lbs  was  then  Uvtng  la  adultery,  is  no 
defence  for  a  tmstee  in  an  action  on  a  bond 
for  securing  an  annuity  to  the  wife.  Field 
▼.  Sores,  1  W.  R.121;  and  see  Moore,  683. 
(n)  Where  the  wife  had  left  the  hns- 
bond   in  consequence  of  some   viol^ice, 
and  resided,  with  his  knowledge,  at  the 
plaintiff's  house,  and  be  refused  to  receive 
her  back  unless  she  would  give  up  certain 
property ;  held,  that  being  bound  to  main- 
tain her  without  any  such  condition,  and 
haying  never  offered  to  take  her  back, 
be  was   liable   for   necessaries.      (Cor. 
Parke,  J.)      Beed  v.  Moore,  5  C.  &  P. 
SOO.     But  he  will  not  be  liable  to  any 
extent  if  she  be  living  apart  in  aduheij ; 
the  verdkst,   however,  in  an  action  for 
mm.  eon,  being  inter  alios  partes,  is  not 
evidence  in  the  action  for  such  snpplies } 
and  if  the  hnsband  inform  the  tradesman 
that  she  is  living  in  adultery,  he  will  not 
be  liable  beycmd  necessaries,  although  he 
does  not  prove  the  adnltery.    Htxrdie  v. 
Grtmt,  8  C.  &  P.  612. 

(o)  Bwers  v.  Hutton,  3  Esp.  C.  S55 ; 
BodffMnson  y.  Fletcher,  4  Camp.  70.  In 
an  action  for  coals  supplied  to  the  wife, 
iJTiog  separate,  held  that  he  was  liable, 
unless  the  wife  be  shovm  to  have  a  com- 
petent provision,  and  it  lies  on  him  to 
show  that,  and  a  mere  notice  that  he  will 
not  pay  is  not  sufficient  to  relieve  him 
from  the  Uahility :  where  the  tradesman 
served  both,  and  agreed  with  the  husband 
not  to  charge  him  with  the  goods  supplied 
to  the  wife,  he  cannot  recover  firom  the 
husband.  JHxon  v.  HurreU,  8  C.  &  P. 
717.  A  bond  by  the  hnsband  reciting  an 
instnnnent  for  separation,  and  covenanting 
for  payment  of  an  annuity,  is  valid.  Jee 
V-  Thurlow,  3  B.  &  C.  647.  And  a  plea 
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of  adnltery  committed  by  the  wife  is 'no 
bar.  Ibid.    And  see  St,  John  v.  St.  John, 
11  Ves.  537.    Seagrove  v.  Seagrove,  l.S 
Ves.  430.     Worral  v.  Jacob,  3  Mer.  456. 
In  Vurant  v.  Titley,  7   Price,  577,  the 
deed  of   a  husband  covenanting  with  a 
trustee  for  the  payment  of  an  anuuity  to 
the  wife  in  ease  they  should  live  separate, 
was  held  to  be  void,  as  being  contrary  to 
the  policy  of  marriuge.    Secus,  where  the 
deed  is  not  prospective,  bat   where  the 
husband  covenants,  on  an  agreement  to 
separate,  to  pay  an  annuity.    Jee  v.  Thur-' 
low,  2  B.  &  C.  547.    Where  it  was  found 
that  during  their  cohabitation  a  deed  was 
executed  not  intended  to  be  accompanied 
with  immediate  separation,  held  that  it 
was  void.     Ilindley  v.  Lord  Westineath^ 
6  B.  &  C.  200.    Courts  of  equity  wlli  en- 
force deeds  of  separation,  and  the  perform- 
ance of  covenants  for  payments  to  a  trustee, 
except  as  against  creditors  of  the  husband ; 
and  the  want  of  an  indemnity  by  the  trustee 
to  the  hnsband  held  not  to  affect  the  right. 
Ross  V.    WUUmghby,  10  Price,  1.    The 
adequacy  of  the  maintenance  is  a  question 
of  fact  for  the  jury.     Hodgkinson  v.  Flet" 
cher,  4  Camp.  70.    If,  in  consideration  of 
the  wife  proceeding  no  further  in  tlie  pro- 
secution of  an  Indictment  for  an  assault, 
the  husband  agree  to  secure  her  an  annuity, 
it  is  an  illegal  contract,  and,  in  a  cre- 
ditor's suit,  she  is  not  entitled  to  come 
in  as  a  creditor.     Oarth  v.  Eamshaw, 
3  y.  &  C.  584. 

(p)  Rawlins  v.  Vandyke,  3  Esp.  C.  250, 
cor.  Ld.  Eldon.  In  the  case  of  Turner  v. 
Winter,  cited  8el.  N.  P.  262,  Ld.  Mans- 
field, C.  J.  is  said  to  have  nonsuited  the 
plaintiff,  because, on  separation,  the  defend- 
ant had  agreed  to  make  the  wife  an  allow- 
ance, and  had  regularly  paid  it. 

{q)  Supra,  641.  If  the  liability  of  the 
husband  in  such  case  depended  on  a  pre- 
sumption of  authority  delegated  by  him  to 
the  wife,  such  notice  would  obviously  be 
material  for  the  purpose  of  negativing  the 
presumed  authority.  But  qu.  wliether  the 
liability  of  the  husband,  where  the  wife 
lives  apart,  depends  upon  that  principle;  if 
it  did,  the  husband  might  discharge  him- 
self by  giving  express  notice  not  to  trust 
her,  which  he  cannot  do ;  and  it  would  be 
no  defence  to  show  that  the  wife  had  eloped, 
or  lived  in  adultery,  without  notice  of  the 
fact  to  the  plaintiff.  As  the  liability  of  the 
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Defence  by  since  been  held  that  such  notice  is  unnecessary  (r).  It  is  not  necessary  for  the 
the  hus-  husband  to  prove  that  he  executed  a  deed,  or  even  a  written  instmment,  to 
secure  the  maintenance  to  the  wife  («).  But  the  formal  execution  of  such 
a  deed  by  the  husband  and  trustee  of  the  wife  will  be  no  defence,  unless 
the  husband  prove  that  he  actually  paid  the  allowance  (t).  He  is  liable  for 
necessaries  supplied  to  her  previous  to  a  decree  for  alimony  in  the  Ecclesi- 
astical Court,  although  alimony  is  decreed  from  a  time  preTions  to  the 
supply  (u). 

The  husband  may  also  show  that  his  wife  has  separate  funds  of  her  own, 
adequate  to  her  maintenance  according  to  his  situation  in  life ;  for  althongh 
she  does  not  derive  that  provision  from  him,  he  is  not  liable  unless  her  funds 
be  inadequate  (v).  The  adequacy  of  the  allowance,  and  of  the  separate  funds 
of  the  wife,  is  a  question  of  fact  for  the  jury  (x).  The  receipts  of  the  wife 
are  not  evidence  to  prove  that  the  maintenance  has  been  paid  ( jr).  It  is  no 
defence  to  show  that  the  defendant  was  not  really  married  to  the  womaa 
with  whom  he  cohabits  as  his  wife,  even  although  he  can  prove  that  the 
plaintiff  knew  the  fact;  for  the  implied  promise  results  from  the  presumption 
of  authority  given  by  the  defendant  to  the  vrife ;  and  if  the  defendant 
treat  a  woman  as  his  wife  in  the  face  of  society,  the  presiunptiim  cf 
authority  arises  independently  of  the  fact  of  marriage  (z).  But  although 
the  parties  have  long  cohabited  as  husband  and  wife,  it  is,  it  seems,  a  good 
defence,  where  goods  are  supplied  to  the  supposed  wife  after  separation,  to 
show  that  she  is  not  in  fact  the  vrife  of  the  defendant  (a).  For  in  case  of 
separation,  the  implied  promise  rests,  it  seems,  upon  the  legal  obligation 
to  maintain  the  wife,  and  that  obligation  must  be  founded  on  a  legal  mar- 
riage. The  husband  is  not  liable,  as  upon  an  implied  eusumpnt,  to  maintab 
his  vrife's  children  by  a  former  husband  (b).  But  an  implied  promise  may 
arise  from  his  conduct,  as  where  he  adopts  the  children,  receives  them  into 
his  family,  and  treats  them  as  part  of  it,  and  stands  in  hco  parentis  (e);  eren 
although  the  contract  for  necessaries  be  made  by  the  wife  during  his  absence 
from  home  (ef). 


hosband  in  case  of  separation  seems  to  rest 
on  the  legal  obligation  to  maintam  the  wife, 
must  not  (in  principle)  the  implied  cusump^ 
mU  cease  when  the  obligation  is  at  an  end? 

(r)  Supra,  542  (t). 

(m)  Hodgkinson  v.  Fletcher,  4  Camp.  70. 
But  see  Bwers  v.  HtUton,  3  Esp.  255 ; 
where  Lord  Eldon  held  that  a  deed  of  sepa- 
rate maintenance,  executed  hy  the  husband 
and  wife  only,  was  a  nuMity ;  but  in  that 
case,  it  is  to  he  observed,  there  was  no 
evidence  of  any  actual  payment  of  the 
maintenance. 

(0  Nurse  v.  Craig,  2  N.  R.  148,  by 
three  of  the  Judges  of  C  B.,  Sir  J.  Mans- 
field, C.  J.  dissent.  This  was  a  strong  case : 
the  wife's  trustee  under  the  deed,  with  whom 
the  husband  had  covenanted  to  allow  her 
maintenance,  brought  assumpsit  for  neces- 
saries supplied  to  the  wife ;  and  it  was  held 
that  the  action  lay,  the  husband  not  having 
^aid  the  stipulated  maintenance. 

(«)  Houlistan  v.  SmUh,  3  Bing.  127. 

(v)  Liddlaw  v.  Wilmot,  2  Starkie's  C. 
86,  cor,  Ld.  Ellenborough;  and  by  Lord 
Tenterden  in  Clifford  v.  Laton,  1  M.  & 
)f .  C-  101.    The  pUuntifT  knew  that  she 


had  resources  of  her  own  independent  of 
her  husband.  So  in  the  Bcdesiasticsl 
Court  the  wife  is  at  all  times  entitled  to 
have  her  costs  taxed,  since  the  marriafe 
gives  all  the  property  to  the  husband ;  but 
where  she  has  separate  property  the  pri- 
vilege does  not  apply.  Beever  v.  Beevoff 
3  PhiU.  401.  ThomsoH  v.  Harvey,  4  Burr. 
2177. 

(x)  4  Camp.  70 ;  2  Starkie's  C.  66. 

(y)  4  Camp.  70. 

(2)  Norwood  v.  Stevensonj  Andr.  S37. 

Watson   V.   Threlheld,   2  Bsp.  C.  <!37. 

Munro  v.  De  Chemant,  4  Camp.  215; 

JBut  see  Bohinson  v.  Nahon,  1  Camp.  845. 

{a)  Munro  v.  De  Chemant,  4  OuD^ 
215,  cor,  Ld.  Ellenhorough. 

(h)  Tubb  V.  MarrisoHj  4  T.  &  U^ 
Cooper  v.  Martin,  4  East,  76.  And  tbe 
husband  may  nuuntain  an  action  for  the 
amount  of  necessaries  on  an  express  es- 
sumpsit  by  such  child,  made  after  he  hii 
attained  his  age. 

(c)  Stone  V.  Carr,  3  Esp.  C.  1. 

{d)  Ibid,  and  per  Lord  EllenlKimig^ 
Cooper  V.  Martin,  4  East,  76. 
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The  husband  may,  it  fieems,  in  answer  to  an  action  of  oiwmjMy  on  an 
agreement  to  allow  the  plaintiff  12«.  a  week  for  the  use  of  the  wife,  prove 
her  adultery  under  the  general  issue,  without  a  special  plea  (e).  But  the 
declarations  of  the  wife  are  not,  it  seems,  admissible  to  prove  the  fact  of 
adultery  (/). 

Where  there  is  a  cause  of  action  agaxnst  the  uAfe^  as  upon  her  contract  Against 
before  marriage  or  a  tort  committed  by  her  during  marriage  {g\  and  she  is  ^'^  ^^^ 
sued  alone,  the  coverture  is  no  defence  on  the  evidence,  unless  it  be  pleaded  ^^°^ 
in  abatement  (A). 

Where  there  is  no  cause  of  action  against  the  wife  by  reason  of  the  cover- 
ture, she  cannot  now  give  the  coverture  in  evidence  under  the  plea  of  ntm 
ettfaetumy  or  of  the  general  issue  (t).  And  she  is  not  estopped  from  setting 
up  such  a  defence  by  proof  that  she  had  declared  herself  to  be  a  widow,  and 
that  she  had  executed  deeds  and  carried  on  lawsuits  under  that  descrip- 
tion (A).  If  she  make  a  demise  of  her  land  jointly  vrith  her  husband,  her 
agreement  to  the  deed  after  his  death  will  affirm  it  (/^  althoi^h  there  be  no 
re-ezecution(m),  and  although  the  demise  be  not  warranted  by  the  stat.  82 
H.  8,  c.  28  (n).  And  such  agreement  may  be  proved  by  circumstances,  as 
by  a  re-delivery  of  the  deed  (o). 

Upon  the  principle  of  common  law,  the  wife  of  one  who  has  abjured  the 
realm  (j?)  is  liable  in  respect  of  a  cause  of  action  subsequent  to  such  abju- 
ration. There  seems  to  be  no  instance  in  which  it  has  been  held  that  the 
wife  of  an  Englishman  who  resides  abroad  is  liable  {q). 


(e)  Seholey  v.  Goodmany  1  Bing.  849. 
(/)  Ibid. 

Q)  See  Com.  Dig.  Baron  and  Feme,  Y. ; 
jr  niprOf  684. 

(A)  Com.  Dig.  PUader,  8  A.  1.  Ibid. 
Abatement f  F.  2.  8  T.  R.  681 .  And  in  that 
case  the  ci'vil  death  of  the  husband  by  ab- 
juration, transportation,  kc,  may  be  replied 
(vide  injftra,  547,  note  (9),)  or  that  he  is  an 
alien  enemy  and  out  of  the  realm  (1  Salic. 
118).  It  is  now  perfectly  settled,  tliat  in 
other  cases  the  hosband  must  be  joined, 
although  she  is  separated  from  her  husband, 
and  has  a  separate  maintenance  by  deed 
(Marshall  v.  Button,  8  T.  R.  545),  or  live 
in  adultery,  and  separate  Arom  her  husband 
(OUchrut  v.  Brown,  4  T.  R.  766),  or  be 
divorce^  a  menA  et  thoro  for  adultery. 
Zewit  V.  Lea,  8  B.  &  C.  291 ;  and  see 
Hatehettv.Baddeley,ftBl.l(m.  Hyde 
V.  Priee,  8  Yes.  448.  A  warrant  of  attor- 
ney ezecnted  by  a  feme  covert,  held  invalid, 
although  at  the  time  divorced  a  mentd  et 
thoro.  Paithome  v.  Blaquire,  6  H.  &  S. 
78. 

(i)  Under  the  new  rules,  Hil.  T.  4  W.  4. 
It  was  formerly  otherwise.  B.  N.  P.  172; 
supra,  tit  BBEn ;  Com.  Dig.  Baron  and 
JWne,  Q. ;  13  Mod.  101 ;  1  Salk.  7 ;  8  Keb. 
828;   8  8tr.  1104. 

(k)  Davenport  v.  Nelson,  4  Camp.  36. 

(0  1  Roll.  149,  1.  10,  11 ;  Com.  Dig. 
Baron  and  Feme,  s.  1. 

(m)  Cowp.  201. 

(n)  Which  authorizes  leases  by  one  of 
foil  age  seised  in  right  of  his  wife,  or  jointly 
with  his  wife,  of  any  estate  of  inheritance 


made  before  coverture,  or  after,  by  writing 
indented  under  seoL 

(0)  Goodright  v.  Straphan,  Cowp.  201. 

(p)  Lean  v.  Schutz,  2  BL  1199;  4  B. 
&  C.  397.  So  of  one  transported  for  a  term. 
Carrol  v.  Blencowe,  4  Esp.  C.  27.  Walford 
V.  Duehesse  de  la  Pienne,  2  Esp.  C.  554. 
Lord  Kenyon  in  that  case  held,  that  if  an 
emigrant  left  his  wife  in  this  country  and 
resided  abroad,  it  was  tantamount  to  an 
abjuration  by  a  native,  and  that  tiie  wife 
might  be  sued  as  a  feme  sole.  And  see 
Franks  v.  Ihichess  de  la  Pienne.  But  in 
a  later  and  similar  case  Lord  Ellenborouflrh 
held  that  the  wife  was  not  so  liable,  and 
his  ruling  was  confirmed  by  the  Court,  in 
the  case  of  Kay  v.  The  Duehesse  de  la 
Pienne,  8  Camp.  188.  A  temporary  ab« 
sence  from  this  country  is  not  sufficient  to 
render  the  wife  liable,  even  although  the 
husband  be  a  foreigner.  Waiford  v.  Hie 
Duehesse  de  la  Pienne,  2  Esp.  C.  554. 
Franks  v.  Same,  lb.  587. 

(q)  Per  Heath,  J.  in  Marsh  v.  Hutchin- 
son, 2  B.  dc  P.  226.  An  Englishman  may 
be  compelled  to  return  at  any  time  by  the 
King's  privy  seal  (Ibid.)  See  Marsh  v. 
Hutchinson,  2  B.  &  P.  226.  In  that  case 
the  husband,  an  Englishman,  bad  resided 
In  HoUand  for  ten  years,  and  had  become 
possessed  of  madder-grounds  there,  from 
the  cultivation  of  which  he  derived  consi- 
derable profit ;  three  or  four  years  befors 
the  action  was  brought,  he  sent  the  defend^ 
ant  and  his  family  to  England,  where  his 
wife  resided  as  a  married  woman ;  the  hus* 
band  remained  in  Holland  to  look  after  his 
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Against 
the  wife 
alone. 


Indictment 
against 
husband 
and  wife. 


The  defendant  may  proTe  her  coverture  by  the  nmtal  prefumptiTeeTidexice 
of  marriage,  as  well  as  by  direct  proof  (r).  Proof  that  the  husband  was  alite 
within  seven  years  of  the  time  when  the  debt  was  contracted  will  be  suffi- 
cient («).  Mere  acknowledgments  of  the  marriage  by  the  defendant  and  her 
alleged  husband  are  insu£Bcient  (t), 

III. — In  general,  it  seems  that  a  wife  may  be  indietedy  eren  for  felony, 
jointly  with  the  husband  (k)  ;  but  if  it  appear  on  the  evidence  upon  an  in* 
dictment  for  any  felony,  except  murder  or  homicide  {x)y  that  the  husband  wu 
present  when  the  offence  was  committed,  and  acted  in  the  commission  of  it, 
the  wife,  it  seems,  ought  to  be  acquitted,  on  the  presumption  that  she  acted 
under  the  coercion  of  her  husband  (y).  This  practice,  however,  of  acquitting 
the  wife  in  cases  of  all  felonies  except  murder,  seenu  to  have  been  encon- 
raged  out  of  tenderness  to  her  sex,  and  in  order  to  obviate  the  unjustifiable 
rigour  of  the  law,  which  would,  for  the  same  felony,  have  saved  the  husband 
by  admitting  him  to  the  benefit  of  the  clergy,  whilst  the  wife  must  have 
suffered  death  (r).  But,  on  aecount  of  the  heinousness  of  the  offence,  this 
doctrine  does  not  extend  to  cases  of  murder  (a),  or  manslaughter,  nor  to  that 
of  treason  (b) ;  neither  does  it  extend  to  assaults  and  batteries,  or,  as  it  seems, 


naddei^^^onds,  and  also  in  order  to  recover 
a  situation  which  he  had  held  as  agent  for 
the  English  packets  at  the  Brill,  in  case  the 
intercoane  between  the  two  countries 
should  be  re-established.  It  was  held  that 
the  wife  was  not  liable  in  an  action  for 
coals  supplied  to  her  under  those  circum- 
stances. In  the  case  of  De  OailUm  v. 
Vietaire  Harel  VAigle  (1  B.  &  P.  357), 
where  the  replica  tiou  stated  that  the  hus- 
band resided  abroad,  and  that  the  defendant 
lived  separate  from  him,  and  traded  in  this 
country  as  a  feme  sole,  and  that  the  plaiii- 
tiff  traded  with  and  gave  ctedit  to  her  as 
a  feme  sole,  the  defendant  was  held  to  be 
liable ;  but  Heath,  J.  afterwards  (I  N.  R. 
80)  said  that  the  decision  proceeded  much 
upon  the  ground  that  the  husband  was  a 
foreigner.  In  the  case  of  Farrer  v.  The 
Counte$MofGranard(l  N.  R.  80),  a  repli- 
cation, alleging  that  the  husband  resided 
in  Ireland,  and  that  the  defendant  lived  in 
this  country  separate  from  him  as  a  single 
woman,  and  as  such  promised,  &c.,  was 
held  to  be  bad  on  demurrer.  And  see 
Stretton  v.  Btuhach,  1  Bing.  N.  C.  139; 
Bogget  v.  Frier,  11  East,  301 ;  Marshal 
V.  ilu^^tm,  8  T.  R.  545.  A  divorce  a  meiull 
et  ihoTo  does  not  render  the  wife  liable  as 
a  feme  sole.  X«fru  v.  Xe«,  3  B.  &  C.  291. 
But  a  divorce  db  initio  renders  her  a  single 
woman  by  operation  of  law,  as  if  she  had 
always  been  single.  Anttey  v.  Manners^ 
Oow.  11. 

(r)  Kay  v.  Duehesie  de  la  Pienne,  9 
Camp.  123.  Leaders.  Barry^  1  £sp*  C. 
363.    Biek  v.  BarloWy  1  Bong.  171. 

{$)  Hopewell  v.  J>e  Pimui^  2  Camp. 

lis. 

(0  Wilson  Y.MiteheU,  9  Ctanp,9(H. 

(tt)  1  Hale.  46.  516;  Dalt.  104;  » 
Edw.  4,  7.  But  not,  it  seems,  as  an  ac- 
cessory in  receiving  felons. 


(x)  The  same  role  applies  in  tiie  esse  of 
an  indictment  for  a  misdemeanor,  eze«pt 
in  such  cases  as  are  afterwards  mentioued. 
As  in  the  case  of  an  indictment  ibr  uttansf 
oonaterlbit  coin.    Ir^flra,  549. 

iy)  1  Hale,  44, 5, 6, 7;  1  BL  Com]D.Sd. 
It  seems  that  the  sJlegation  in  the  indict- 
ment, that  she  is  the  wife,  sufficiently  thowi 
the  &ct.  B.  V.  Knight^  1  Carr.  116. 
Central  Court,  March  1837 ;  the  hasbud 
and  wife  were  indicted  for  a  misdemeanor 
in  uttering  counterfeit  coin,  and  held  thst 
the  wife  was  entitled  to  be  acquitted  oo 
the  presumption  of  coercion.  Cor,  Mire 
house,  C.  S.,  after  consultation  with  Bo- 
sanquet  and  Coltman,  Js.  Where  a  pri- 
soner was  described  in  the  indictment  u  t 
single  woman,  but  had  been  described  by 
all  the  witnesses  as  the  wife  of  the  other 
prisoner,  and  passed  and  appeared  as  sothf 
it  was  held  that  if  the  Jury  were  satisfied 
that  she  was  so  in  fact,  they  ought  to  acquit, 
notwithstanding  she  had  pleaded  to  the  ia- 
dictment  B.  v.  Woodward  and  another, 
8  C.  &  P.  561. 

(2)  Hale,  46. 

(a)  Where  the  husband  and  wtie  «en 
indicted  ibr  the  marder  of  an  apprestiee  to 
the  husband,  and  it  was  proved  that  tbt 
deceased  died  from  want  of  proper  neces- 
saries, and  not  from  wounds,  Lawrence,  J. 
directed  the  wife  to  be  acquitted,  becaue 
it  was  the  duty  of  the  husband  to  provide 
food ;  although  if  he  had  provided  food, 
and  she  had  withheld  it,  she  would  lisve 
been  gpiilty.  B.  v.  Squires,  8taffi>rd  Lest 
Assizes,  1792 ;  Bassel,  25.  The  Esrl  sod 
Conntess  of  Somerset  were  Jointly  conTictcd 
as  accessories  before  the  fket  to  the  marder 
of  Sir  Thomas  Overbuy.  I  St  Tt,  351; 
1  Hale's  P.  C.  46. 

(»)  Arden  «r  SomesvUU^  Cteffi,  1  And. 
104. 
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to  any  other  forcible  and  yiolent  misdemeanon  committed  jointly  by  tbe  Indictment 
husband  and  wife.  So  she  may  be  convicted  jointly  with  him  upon  an  in-  ?^^**, 
dictment  for  keeping  a  bawdy-house,  such  offences  being,  it  is  said,  usually  ^^  ^^^ 
carried  on  by  the  intrigues  of  her  sex  (c).  And  it  seems  that  the  presump- 
tion does  not  arise  in  any  case  unless  the  husband  be  actually  present  when 
the  felony  is  committed  (d) ;  for  then  only  is  she  supposed  to  act  under  such 
coercion  as  will  absolve  her  from  the  consequence  of  her  act(«).  And 
formerly,  it  seems,  that  even  in  cases  of  larciny  and  burglary  both  might  be 
convicted  of  the  joint  offence  (/).  But  in  the  time  of  Ld.  Hale,  it  had 
become  the  settled  practice  in  such  cases  to  acquit  the  wife  peremptorily  (ff\ 
But  Ld.  Hale,  although  he  admitteid  that  the  practice  had  prevailed,  and 
approved  of  it,  because  it  operated  in  favorem  mte,  was  yet  very  strongly 
of  opinion  that  it  was  a  mere  primd  facie  presumption  (h),  A  wife  cannot 
be  convicted  of  setting  fire  to  her  husband's  house,  with  intent  to  injure  him ; 
to  constitute  the  offence  the  intent  must  be  to  injure  or  defraud  some  third 
person,  not  one  identified  with  herself  (t).  Where  a  wife  commits  a  felony 
or  other  crime  in  the  absence  of  her  husband,  although  by  his  command,  she 
is  liable  to  be  convicted  (A).  And  she  may  be  convicted  as  a  principal  in  the 
felony,  and  the  husband  as  an  accessory  before  the  fact(/). 

If  the  husband  commit  felony  or  treason,  the  wife  is  not  guilty  of  either  in  prMump- 
receiving  him,  for  she  is  tub  potestaie  viri,  and  bound  to  receive  him  (m) ;  tion  as  to 
but  it  is  otherwise  if  the  husband  in  such  cases  knowingly  receive  the  wife  (n).  c^****!®"*- 
And  it  has  been  held  that  an  indictment,  charging  her  jointly  with  the 
husband  as  an  accessory  after  the  fact,  in  receiving  felons,  is  vitious  (o) ; 
for  the  act  is  adjudged  in  law  to  be  entirely  the  act  of  the  husband  (p). 

IV. — The  husband  and  wife  cannot  be  witnesses^br  each  other,  for  their  Gompe- 
interests  are  identical ;  nor  against  each  other,  on  grounds  of  public  policy,  tency. 
for  fear  of  creating  distrust  and  sowing  dissensions  between  them,  and 
occasioning  perjury  (9).  So  important  is  this  rule,  that  the  law  will  not 
allow  it  to  be  violated,  even  by  agreement ;  the  wife  cannot  be  examined 
against  her  husband,  although  he  consent  (r) ;  and  the  principle  is  further 
preserved  by  adhering  to  the  rule  even  after  the  marriage  tie  has  been  dis- 
solved by  the  death  of  one  of  the  parties,  or  by  a  divorce  for  adultery («). 
The  application  of  these  principles  will  be  considered  as  they  relate  to  the 
following  classes  of  cases : 


(c)  Haw.  B.  1,  c.  1,  B.  13 ;  3  Salk.  384. 

(d)  Hale's  P.  C.  46;  Kel.  31. 

(e)  JIughe$*s  Case,  ear,  Thompson,  B., 
lAnc.  I/jnt  Ass.  1 8 1 3 ;  nijrra,  tit.F0RGBRT ; 
1  Hale,  46 ;  Kel.  37  ;  2  East's  P.  C.  669. 
But  see  27  Ass.  40. 

(/)  Bract  1. 3,  c.  32,  s.  10 ;  I)alt.c.  104. 

(9)  1  Hale,  46;  and  see  2  Edw.  3, 
Corone,  160,  aewrd, 

{h)  1  Hale,  46  k  616. 

(0  March's  Case.  1  By.  k  M.  C.  C. 

183.  ' 

W  1  Hale,  46. 

(0  M.  Y.  Morris,  2  Leach,  606; 
«upro,  tit.  AccBSsoBT. 

(to)  1  Hale,  47. 

(«)  Co.  P.  C.  108  ;  1  Hale,  47. 


(0)  R.  V.  Vey  fr  ITx.,  M.  37  E.  3;  1 
Hale,  47. 

(p)  1  Hale,  48.  Where  the  chwge  of 
receiving  stolen  goods  was  joint  against 
husband  and  wife,  and  it  had  not  been  left 
to  the  jury  to  say  whether  she  received 
them  in  the  absence  of  the  husband,  it  was 
held,  that  she  conlrl  not  be  properly  con- 
victed, although  she  had  taken  a  more 
active  part  than  he  had  done.  Arclur's 
Case,  1  R>r.  &  M.  C.  C.  146. 

(q)  2  Haw.  e.  46 ;  2  Hale,  279 ;  2  Str. 
1006 ;  Co.  Utt  6.  112.  187.  Supra, 
Vol.  I. 

(r)  Barker  v.  Dixie,  R.  tem.  Hardw.  by 
Ld.  Hardwicke,  264. 

(#)  See  Aveson  v.  Lord  KUmaird,  6 
East,  192. 
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respondents  then  proyed  the  maiden  settlement  of  the  pauper  in  the  appel* 
lant  parish,  and  her  marriage  with  G.  Willis  subsequently  to  the  first 
marriage  (o) ;  the  appellants  then  objected,  that  the  testimony  of  Ann  Willis 
ought  to  be  struck  out.  The  Court  of  King's  Bench  held  that  the  evidence 
was  unobjectionable  when  received,  and  could  not  subsequently  be  expunged. 
That  the  evidence  was  admissible,  since  it  did  not  direoUy  eliminate  the 
husband,  and  could  not  afterwards  be  used  against  him,  or  made  the  ground- 
work of  any  future  prosecution.  The  Court  further  intimated,  cmitraiy  to 
the  case  of  The  King  ▼.  Clitriger,  that  the  former  wife  would  have  been  eom* 
petent  to  prove  the  marriage,  even  although  the  subsequent  marriage  had 
been  previously  proved  (/>). 

It  follows  from  the  above  decision,  that  the  rule  laid  down  by  the  Court 
in  the  case  of  The  King  v.  CUmger,  where  it  was  said  that  the  husband  or 
wife  could  not  be  admitted  to  give  any  evidence  whieh  tended  to  the  csrimi* 
nation  of  the  other  in  collateral  cases,  was  too  general. 

Even  after  a  divorce  a  vincuio  matrimoniif  the  woman  cannot  prore  any 
contract  or  other  matter  which  arose  during  the  coverture  (q). 

The  general  rule  does  not  extend  to  a  wife  de  facto  but  not  dejure ;  and 
this  is  not  an  exception,  but  a  case  which  does  not  fall  within  the  general 
rule. 

Upon  an  indictment  for  forcible  abduction  and  marriage,  the  woman  is  a 
competent  witness  for  the  Crown.  For  the  marriage  being  obtained  by 
force,  has  no  obligation  in  law  (r),  and  the  prisoner  cannot  take  advantage 
of  his  own  wrong  («).  So  in  such  case  it  is  said  that  she  is  a  competent 
witness  for  the  prisoner  (^).    It  has,  however,  been  said,  that  if  the  marriage 


(o)  This  proof,  it  seems,  ought  properly 
to  have  come  from  the  appellants. 

( jj)  In  the  case  of  R.  v.  The  Inhabit' 
antx  of  Bathtoicky  3  B.  &  Ad.  639,  it  was 
held,  upon  a  question  of  settlement,  that 
the  wife  was  a  competent  witness  to  prove 
her  first  marriage  with  her  husband, 
although  he  had  been  tint  examined  and 
had  proved  a  second  marriage. 

{q)  Mtmroe  v.  TwisJeton,  Peake's  Ev. 
App.  Ixxxvil. 

(r)  Gilb.  £y.  254;  JR.  ▼.  Fulwood,  Cro. 
Car.  482. 488,  489.  R.  v.  Brown,  1  Hale, 
301 ;  1  Vent.  243;  3  Keb.  193 ;  6  St'  Tr. 
6;  Ann.  83. 

(s)  1  Comm.  444.     In  Fulwood*s  Ca$e, 
1  Hale's  P.  C.  302,  upon  an  indictment  for 
a  forcible  abduction  and  marriage,  it  was 
held  that  the  evidence  of  the  woman  was 
admissible  if  the  force  be  coutinoing  upon 
her  till  the  marriage;  and  in  Brovm*s  Ca$e^ 
lb.  and  1  East,  243,  3  Keb.  19d,{  the  evi- 
dence of  the  child  was  admitted :  1.  because 
otherwise  the  stat.  would  be  Tain  and  use- 
less, for  possibly  all  that  were  present  were 
of  the  offender's  confederacy ;  2.  that  the 
marriage  was  but  de  facto,  and  not  dejure; 
but  ddly,  priDcipally  because  it  vrsM  flag- 
rante crimine,  the  child  having  been  taken 
on  the  Thursday,  married  on  the  Friday, 
and  seized  the  next  day,  before  they  liad 
lain  to(!ether,  and  whilst  the  force  was 
continuing.     There  were  other  witnesses 
>^ho  proved  the  forcible  taking,  bat  none 
to  prove  the  marriage  against  her  will  but 


herself.  In  the  case  of  The  King  v.  Waht- 
field  J*  other t,  Lancaster  Spring  Assizes, 
1827,  for  a  conspiracy  nnlawfully  to  take 
Ellen  Turner  and  procare  her  to  be  mairied 
to  £.  O.  Wakefield,  one  of  the  defendants, 
proof  was  given  that  Ellen  Turner,  a  young 
lady  about  the  age  of  fifteen,  had,  nader 
an  artful  oontrivance  and  pretences  beaa 
removed  by  the  defendants  from  a  school 
in    Lancashire,  and  taken  to    Scotland, 
where  she  was  indoced,  by  the  |^«text 
that  it  would  rescue  her  father  from  rain, 
to  marry  E.  G.  Wakefield.    And  her  tes- 
timony was  held  by  Hullock,  Baron,  to  be 
admissible,  even  supposing  the  marriage  to 
have  been  valid,  on  the  principle  of  nece»* 
sity,  and  also  on  the  ground  that  the  de- 
fendant could  not  by  bis  own  criminal  act 
exclude  such  evidence  against  him;  aad 
the  learned  Judge  referred  to  the  cases  of 
R.  V.  Jogger,  cor.  Lawrence,  J.  at  York, 
which  was  the  case  of  an  attempt  by  the 
husband  to  poison  his  wife ;  also  the  case 
of  R,  V.  Bowes  ^  others^  for  a  conspiracy 
to  carry  away  Lady  Strathmore,  and  of 
Lord    Audley,   and   several   instances  ia 
which  a  wife  had  been  allowed  to  exhibit 
articles  of  the  peace  against  her  hnsbamL 
The  defendants  were  convicted,  and  two 
of  them  sentenced  to  three  years  imprisoa* 
ment. 

{t)  R.  V.  Perry,  Bristol,  1794,  1  Haw. 
P.  G.  c.  40,  s.  79.  There  the  testimoey  of 
the  wife  was  admitted  to  show  that  t2ic 
marriage  was  not  forced. 
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hits  been  ratified  by  Bubftequeat  voluntary  eohabitation,  sbe  is  not  competent 
either  for  or  againat  the  prisoner  (u) ;  neither  would  she  be  eompetent,  un- 
less the  force  was  continuing  at  the  time  of  the  marriage  {at). 

Where  a  woman  was  called  ,a8  a  witness  for  a  man  with  whom  she  had  Compe- 
cohabited  for  several  years  as  his  wife,  it  is  said  to  have  been  doubted  whe-  ^f ^f 
ther  she  was  a  competent  witness  for  him,  and  the  Court  came  to  no  decision  facto, 
upon  the  point  (y).  In  such  a  case,  the  fact  of  marriage  seems  to  be  the  mott 
simple  and  convenient,  and,  indeed,  the  legal  test  of  competency.  It 
appears  to  be  clear,  that  the  woman  would  be  a  competent  witness  agaimi 
the  man,  notwithstanding  such  cohabitation ;  and  the  parties  living  in  a 
state  of  illicit  intercourse  could  not  avail  themselves  of  the  benefits  and 
protection  which  result  from  a  lawful  marriage  (z) ;  but  if  she  would  be  a 
competent  witness  against  him,  it  would  certainly  be  going  a  great  length 
to  hold  that  she  was  not  also  competent  for  him,  and  to  say,  that  because 
he  had  cohabited  with  her  as  his  wife,  he  was  to  be  estopped  from  diluting 
the  £Bict  where  bis  life  was  at  stake,  and  debarred  from  making  use  of  her 
testimony  when  it  was  essential  to  his  defence.  Besides,  there  would  be 
great  uncertainty  and  difficulty  in  deciding  upon  the  length  of  cohabitation, 
the  nature  and  number  of  the  representations  made  by  the  party,  which 
should  thus  estop  him.  And  in  conformity  with  these  principles,  the  case 
of  BaithewB  v.  Oalindo  was  decided  (a).  It  seems,  however,  that  in  one 
instance  (6),  Lord  Kenyon  refused  to  admit  a  woman  to  be  examined  as  a 
witness  for  a  prisoner  charged  with  forgery,  who  had  himself  in  court  repre- 
sented her  to  be  his  wife,  but  denied  the  marriage  on  hearing  the  objection 
taken  to  her  competency. 

Neither  does  the  rule  extend  to  declarations  of  the  parties,  which  are  in   Declara- 
the  nature  of  facts ;  for  in  such  cases  the  presumptions  which  are  made  are  *^®™  ^^  "*" 
not  founded  on  the  cre^t  of  the  party  but  of  the  fact  (e),  and  the  objection  fm.|g^ 
on  the  score  of  policy  is  out  of  the  question.    Thus,  the  declaration  of  the 
wife  at  the  time  of  eficcting  a  policy  on  her  life,  of  the  bad  state  of  her 
health,  is  evidence  against  her  husband  (d).    So  a  declaration  by  the  wife 
at  the  time  of  leaving  her  husband's  house,  that  she  fled  through  fear  of 
violence,  is  evidence  against  the  husband  (e). 

Declarations  made  by  the  wife  as  the  agent  of  the  husband,  are,  as  has   Dedara- 
been  seen,  admissible,  after  proof  of  her  authority  to  act  for  her  husband,  ^°*  ®^  *^® 
just  as  those  of  any  other  agent  are  (/), 


(u)  R,  T.  BraioHf  Hale,  301 ;  1  Vent 
24d;3Keb.  103. 

(x)  Cro.  Cur.  486;  Vent  248;  4  Hod. 
3 ;  Str.  633 ;  2  Haw.  c.  46. 

(y)  Campbell  v.  Tweml&w,  1  Price,  81. 
The  case  arose  upon  an  arbitratioB,  and 
the  arbitrator  had  rejected  the  witness; 
but  as  all  matters  of  law,  as  well  as  <x 
fact,  had  been  submitted  to  the  arbitrator, 
his  decision  was  considered  to  be  final. 

(z)  SeeAdey's  Case,  Leach,  C.C.L.  245. 

(a)  4  Bing.  610.  It  was  ttiere  held  that 
the  mere  circunstance  of  a  woman  cohabit- 
ing wUh  a  party,  though  it  goes  to  her 
credit,  is  no  ground  for  rejecting  her  testi* 
mony  in  an  action  to  which  he  is  party,  and 
that  it  is  immaterial  as  to  the  cbaracter 
iu  which  she  stands  when  the  declarations 
are  made ;  the  true  principle  is,  that  she 


shall  not  be  excluded  unless  de  Jure  the 
wife  of  the  party. 

(b)  Chester  Circuit,  1782,  cited  by 
Bichards,  C.  B.  in  Campbell  v.  Twemlow, 
1  Price,  81.  But  in  the  case  of  Battheun 
T.  Galindo,  the  doctrine  laid  down  by 
Iiord  Kenyon  was  repudiated. 

(c)  Supra,  Vol.  L  tit.  HEARSAr. 

(d)  Aveson  y.  Lord  Kinnaird,  6  Bast, 
188. 

(e)  Per  Lord  BUenborough,  in  Avemm 
y.  Lord  Kinnaird,  6  Bast,  188. 

(/)  Supra,  tit.  Agbnt. — ^Bills  of 
KxcuANO£.  Gilb.  L.  E.  188.  Also 
WJdte  y.  Cuyler,  6T.  R.  176;  where,  in 
an  action  of  <uiumpsU  by  a  servant  for 
wages,  the  plaintiff  was  allowed  to  give  in 
evidence  a  deed  executed  by  the  wife  at 
the  time  of  hiriag,  in  order  to  show  the 
terms  of  hiring.     In  an  action  by  husband 
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The  wife  of  a  paper-maker  having  done  an  illegal  act  in  delivering  out 
paper  before  it  could  legally  be  removed  according  to  law,  stating  at  the  time 
that  her  object  was  to  raise  money  to  pay  duties  with,  former  acts  done  by 
her  in  illegally  removing  paper,  and  depositing  it  for  the  alleged  purpose  of 
raising  money  to  pay  duties,  which  were  in  fact  afterwards  paid  by  her,  are 
admissible  in  evidence  to  prove  the  authority  of  the  husband  to  do  the 
illegal  act  charged  (p). 

Some  exceptions  to  the  general  rule  are  founded  on  evident  necessity  (A), 
where  the  fact  is  presumed  to  be  exclusively  within  the  knowledge  of  the 
wife  (t).  The  wife  is  a  witness  ex  necessitate,  on  a  charge  against  her  hus- 
band of  violence  committed  on  her  person  (A) ;  so  the  dying  declarations  of 
the  wife  against  her  husband  are  admissible  in  the  case  of  murder  {l\ 

On  the  same  ground,  the  wife,  on  an  appeal  of  bastardy,  is  competent  to 
prove  the  adulterous  intercourse,  although  the  effect  may  be  to  relieve  the 
husband  from  the  charge  of  maintaining  the  child ;  but  she  is  not  competent 
to  prove  non-access  (m),  or  any  fact  which  may  be  proved  by  other  testi- 
mony. It  has  been  said  that,  on  grounds  of  state  policy,  the  wife  is  a  com* 
petent  witness  against  her  husband  in  case  of  treason  (it).  The  husband 
and  wife  are  competent,  as  has  been  seen  (o),  to  prove  the  legitimacy  or 
illegitimacy  of  their  children,  and  to  prove  the  fact  of  adultery,  but  not 
to  prove  non-access  (j?);  so  they  are  competent  to  prove  the  marriage,  or 
the  contrary  (y). 

Where  a  husband  and  wife  perished  at  sea,  the  husband  at  the  time  the 
vessel  struck  being  on  deck,  and  the  wife  and  child  below,  there  being  no 


and  wife,  the  dedarations  of  the  wife  (exe- 
cutrix) are  inadmissible  for  the  defendant. 
Alban  v.  Pritchet,  6  T.  R.  680.  Bnt  in 
an  action  against  the  husband,  as  admi- 
nistrator of  his  wife,  for  a  debt  due  from 
her  dum  sola,  held  that  her  admissions 
daring  tbe  coTcrture  were  admissible,  the 
defendant's  chancter  of  husband  having 
nothing  to  do  with  the  action  against 
the  representative  of  the  wife  whom  she 
might  bind,  (Tenterden,  L.  C.  J.)  Hum- 
phries V.  Bfnfce,  2  M.  &  M.  140.  Where 
a  fefM  covert  has  for  many  years  been 
separated  from  her  husband,  and  during 
that  time  has  received  to  her  separate  use 
the  rents  of  her  own  property,  which 
accrued  to  her  by  devise,  after  the  separa- 
tion, she  is  presumed  to  receive  the  rents 
and  acknowledge  the  tenure  by  the  hus- 
band's authority.  Doer.  BiffgSfl  Taunt 
367.  Where  a  testator  gave  a  power  to 
his  daughter,  describing  her  as  a  feme 
covert,  to  appoint  by  deed ;  held,  that  she 
might  well  execute  it  by  deed.  Downes  v. 
Tintperen,4  Buss.  834. 

(g)  Attomeif-ffeneral  v.  BiddeU,  2Tyr. 
683.  See  also  Attomey-general  v.  Sid^ 
don^  1 1^.  41 ;  R,  v.  Gtaeh,  1  M.  &  M. 
437. 

(h)  I  Sid.  431.  By  the  express  provi- 
sion of  the  Stat.  21  Jac.  1,  e.  19,  s.  6  &  6, 
commissionerB  of  a  bankrupt  may  examine 
the  wife  of  the  bankrupt  for  the  finding 
out  of  the  estate,  goods  and  chattels  of  the 
bankrupt,  concealed,  kc.  by  the  wife  or 
other  person. 


(0  1  Ford's  MS.  416;  An.  82;  Andr. 
161 ;  Say.  62. 

(ft)  As  in  case  of  rape  (R.  v.  Ld.  Aud- 
ley,  1  St.  Tr.  387 ;  Ann. 83;  Hale,  301 ; 
Hutt.  46) ;  and  although  the  contrary  has 
been  laid  down  (T.  Raym.  1  Qilb.  Er.  253 ; 
2  Keb.  403),  yet  the  affirmative  seems  to 
be  now  settled  {B.  v.  Aryre,  1  Str.  633. 
Lady  Lawle^fs  Case,  B.  N.  P.  287.  R. 
V.  Mead,  Burr.  542.  B,  v.  Bowes,  I  T. 
R.  608.  Jagger't  Case,  East's  P.C.  454.) 
So  the  affidavit  of  the  wife  has  been  al- 
lowed to  be  read  in  court  to  ground  acrimi- 
nal  information  against  the  husband  {Lady 
Lawley*s  Case,  B.  N.  P.  287.  Mary 
MeaSs  Case,  1  Burr.  542).  So  she  may 
exhibit  articles  of  the  peace  against  \ya 
husband.  JR.  v.  Doherty,  13  East,  171 ; 
B.  Hr.  P.  287.  Vide  B.  v.  WakefiM,  supra^ 
552. 

(2)  B,  V.  Woodcock,  Leach,  C.C.L.  563, 
8ded. 

(m)  Supra,  Babtardt.  JR.  v.  BoakCy 
1  Wils.  340.    B,  V.  Kea,  11  East,  132. 

(n)  B.N.P.  289;  T.  Ray.  1  tarn.  fn.  ^ 
vid,  Brownl.  47  ;  Bac  Ab.  £v.  A.  1.  For 
the  wife  is  not  bound  to  discover  the  trea- 
son of  the  husband.  T.  Ray.  1  BrownL 
47. 

(o)  5iipra,  313. 

{p)  Supra,  at  Babtardt.  2  Str. 
025;  3  P.  Wms.  276;  B.  N.P.  283.  it 
V.  Cliviger,  2  T.  R.  263. 

iq)  B,  V.  Bramley,  6  T.  R.  330 ;  wfaerp 
a  pauper,  removed  as  a  widow,  was  held  lo 
be  competent  to  disprove  the  marriage. 


INFANT. 


555 


evidence  of  the  latter  having  Burvired,  administration  with  the  will  annexed 
granted  to  the  next  of  kin  of  the  husband  as  a  widower  (r). 


INFANT. 

Thr  trial  of  the  non-age  of  a  party  is  either  by  inspectum,  or  in  the  ordi- 
nary way  by  a  jury  («).  In  a  suit  to  reverse  a  fine  for  the  non^age  of  the 
cognizor,  or  to  set  aside  a  statute  or  recognizance,  and  similar  cases,  a  writ 
issues  to  the  sheriff,  commanding  him  that  he  constrain  the  party  to  appear, 
that  it  may  be  ascertained  by  the  view  of  his  body  by  the  King's  Justices, 
whether  he  be  of  full  age  or  not,  utper  aspectum  corporis  sui  corutare  poterit 
Jtuticiarns  nostris  H  preedictus  A,  B,  ntpleiuB  (Btatis  necne(t).  Where  the 
Court  entertains  doubts  of  the  fact  upon  inspection,  it  may  proceed  to  take 
proofs  of  the  fact  by  the  examination  of  the  infant  himself,  and  other  wit- 
nesses, if  necessary  (u). 

The  general  presumption  of  law  is,  that  an  infant  does  not  know  his  own 
rights  (x). 

Although  the  promise  of  an  infant  will  not  bind  him,  except  for  neces- 
saries, yet  he  may  take  advantage  of  any  promise  made  to  him,  although 
the  consideration  were  merely  the  infant's  promise,  as  in  an  action  on 
mutual  promises  to  marry  (y). 

In  an  action  on  bond,  or  other  specialty,  infancy  is  not  a  defence  under 
the  plea  of  non  ett factum^  for  the  deed  of  an  infant  is  not  void,  but  merely 
voidable  (z) ;   and  now,  in  general,  under  the  new  rules  of  H.  T.  4  W.  4, 
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(r)  In  the  Ooodt  of  Murray  f  1  Curt 
Prer.  606. 

is)  As  to  the  proof  of  non-age,  see  tit 
Pedigkbb. 

{t)  9  Rep.  31.  According  to  Qlanvil, 
1.  IS,  c.  15,  non-age  was  formerly  tried  by 
a  juiy  of  eight  men.    3  Bl.  Comm.  332. 

(«)  2  Roll.  Ab.  373;  3  BI.  Comm.  332. 

(a;)  1  Inst  246 ;  Show.  83. 

(y)  Holt  V.  Wardy  B.  N.  P.  166;  Str. 
037.  So  he  may  sue  on  a  contract  for  a 
purchase  of  potatoes  (WartDiek  v.  Bruce, 
2  M.  &  S.  205),  or  submit  to  a  reference 
{Knight  v.  Stone,  Sir  W.  Jones,  164; 
8.  C.  Noy,  93).  So  the  infant  may  reco- 
Ter  on  a  contract  by  the  defendant  for 
cutting  and  taking  away  the  grass  of  the 
infant  GUb.  L.  E.  187,  2d  edit ;  Vent 
51 ;  Mad.  25 ;  2  Sid.  41. 446;  2  Str.  939; 
2  Keb.  581.  In  an  action  on  an  agree- 
ment for  a  Scotch  tack  made  with  the 
tutors  of  a  minor,  but  the  action  was 
brouj^ht  in  his  owlj  name;  held,  that  it 
being  made  for  his  benefit,  it  was  competent 
for  him  to  sue  in  his  own  name  upon  the 
contract,  and  that  it  lay  upon  the  defend- 
ant to  show  that  the  plaintiff  was  a  minor 
at  the  time  of  action  brought  Fitz^ 
maurice  v.  Waugh,  3  D.  &  R.  273.  An 
in&nt  may  make  a  valid  contract  of  hiring 
and  service  with  a  father.  B.  v.  ChilleS'^ 
ford,  4  B.  &  C.  94 ;  B,  v.  Stevenson,  8 
B.  &L  C.  34.  In  an  action  for  wages,  whilst 
the  servant  was  an  infcint,  the  master  can* 
not  set  off  sums  which  he  had  advanced 
£or  silk  dresses,  &c.  not  being  necessaries, 


nor  does  the  statement  of  an  account  bind 
her,  but  payments  to  an  infant  on  account 
of  wages  for  necessaries  are  valid  pay- 
ments. HedgleyY, Holt,4C,Sc'P.'i04,  By 
the  Stat  9  Geo.  4,  c.  14,  s.  4,  no  action 
shall  be  maintained  whereby  to  charge  any 
person  upon  any  promise  after  full  age  to 
pay  any  debt  contracted  during  infancy, 
or  upon  any  ratification  after  rail  age  to 
pay  any  promise  or  simple  contract  made 
during  infancy,  unless  such  promise  or 
ratification  shall  be  made  by  some  writing 
signed  by  the  party  to  be  charged  ther^ 
with. 

(z)  B.  N.  P.  172.  TVim.  qu.  if  the  deed 
be  obviously  to  the  prejudice  of  the  infant; 
and  see  the  observations  of  L.  C.  J.  Eyre, 
in  the  case  of  Keane  v.  Boycott,  2  H.  B. 
615.  A  single  bond,  t.  e.  a  bond  without  a 
penalty,  given  by  an  infant  for  necessaries, 
is  good.  Hargr.  Co.  Litt  172,  and  the 
cases  there  cited;  and  therefore  it  extin- 
guishes an  antecedent  debt  for  necessaries. 
The  general  rule  as  to  deeds  by  infants  is, 
that  if  the  agreement  be  for  the  benefit  of 
the  infant  at  the  time,  it  shall  bind  him. 
Per  Ld.  Mansfield,  C.J. in  Drury  v.  Drw 
ry,  Dom.  Pro.  26th  May  1762,  5  Bro.  Ap. 
570;  and  by  BuUer,  J.  Maddon  v.  White, 
2  T.  R.  161,  where  he  says  that  notwith- 
standing the  doctrine,  Co.  Litt.  380,  b,  also 
laid  down  in  Brownlow,  all  the  modem  cases 
have  expressly  held  that  an  infant  cannot 
avoid  a  lease  which  is  made  for  his  own 
benefit ;  and  he  cited  Mr.  Dunning's  argu- 
ment in  Zouch  y.  Parsons  (3  Burr.  1806), 
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infancy,  to  be  available  as  a  defence,  must  be  specially  pleaded ;  but  in  an 
action  of  simple  contract,  the  infancy  of  the  defendant  at  the  time  of  the 
contract  is  primd  facie  a  defence,  even  although  he  has  paid  money  into 
court  (a)f  unless  the  action  be  for  necessaries ;  he  is  not  liable  on  an  account 
stated  (6). 

In  an  action  against  an  infant,  to  recover  money  advanced  for  htm  in 
Scotland,  to  prevent  his  arrest,  it  was  held  that  proof  was  necetsaiy  to  show 
that  by  the  law  of  Scotland  such  a  defence  was  available  (c). 

But  an  infant  is  liable  in  respect  of  all  torts  committed  by  hinoL,  as  for 
slander  or  battery  (d) ;  and  in  detinue  for  goods  delivered  to  him  for  *  p«r- 
ticular  purpose,  and  which  he  has  failed  to  return  (e) ;  and  in  assumpsit  for 
money  embezzled  (f).  But  if  an  action  against  an  infant  be  founded  in  a 
contract,  the  plaintiff  cannot,  by  changing  the  form  of  his  action  in  respect 
of  a  breach,  convert  it  into  a  tort,  as  by  charging  him  in  tart  for  the  negli- 
gent or  immoderate  use  of  a  horse  which  he  has  hired  (g). 

If  the  defendant  prove  his  infancy,  the  plaintiff  may  reply  by  evidence 
that  he  ratified  the  promise  upon  attaining  his  age  (A).  His  continuance  in 
possession  after  his  full  age  of  lands  demised  to  him  during  his  minority,  is 
an  affirmance  of  the  lease  (i),  and  he  will  be  liable  to  previous  arrears  of 
rent  (A).  The  plaintiff  must  prove  a  ratification  of  the  agreement,  a  promm 
to  pay  the  debt ;  a  mere  acknowledgment  of  the  debt  is  insufficient  (/),  for 
the  law  will  imply  no  promise  in  the  case  of  an  infant,  but  for  necessa- 
ries (m) ;  and  therefore  part  payment,  or  an  express  promise  to  pay  part, 


who  says,  "  as  to  the  infant's  lease,  the 
benefit  of  the  infant  is  to  be  considered ; 
his  leases  are  ^ood  if  rent  is  reserved  for 
them ;  this  exception  arises  from  necessity, 
therefore  it  Is  necessary  to  validate  his 
leases  reserving  rent."  If  an  infant  bar- 
gain and  sell  lands  by  deed  indented  and 
inrolled,  he  may  avoid  it  at  any  time. 
8  Ins.  673.  A  feoffment  bv  an  infant  with 
livery  is  not  void  but  voidable  only.  Co- 
venant does  not  lie  against  an  infant  ap- 
prentice. OUbert  v.  Fletcher,  Cro.  Car. 
179.  LilUp^t  Case,  7  Mod.  16.  He  may 
avoid  his  apprenticeship  on  coming  of  age, 
but  his  father,  &c.  will  still  be  liable  on  the 
covenant  1  Saund.  312,  note  (b).  But  an 
apprentice  cannot  avoid  his  indentures  by 
a  tortious  act,  as  by  absconding.  Oray 
V.  Cookson,  16  East,  13.  On  an  indict- 
ment for  conspiring  to  procure  a  marriage 
with  a  minor,  the  latter  cannot  be  a  wit- 
ness against  the  wife.  There  is  no  distinc- 
tion in  principle  between  admitting  a  wife 
or  husband  for  or  against  each  other.  R.  v. 
Serjeant,  1  Ry.  &  M.  C.  352. 

(a)  Per  Buller,  J.,  Hitchcock  v.  Tysariy 
2  Esp.  C.  481.  For  the  money  may  have 
been  paid  in  on  account  of  necessaries. 

(b)  Altliough  it  be  on  account  of  neces- 
saries supplied  to  him.  Ingledew  v.  Doug- 
las, 2  Starkie's  C.  36.  Such  an  account 
is  not  evidence  even  to  show  the  fact  that 
the  necessaries  were  supplied.    Ibid. 

(c)  Male  V.  Roberta,  3  Esp.  C.  163.  And 
see  Mure  v.  Kaye,  4  Taunt.  54.  It  seems 
that  money  advanced  to  release  an  infant 
taken  on  mesne  process  for  necessariis, 


may  be  recovered  here.  Clarke  v.  Letlie, 
5  Esp.  C.  28 ;  so  to  release  an  infant  when 
in  execution.  Ibid.  And  see  Finly  v.  JowU, 
13  East,  6. 

(rf)  8  T.  R.  336, 7.  Bac.  Ab.  Infancy ^  H. 

(c)  1  N.  R.  140. 

(/)  Bristotov.  Eastman,  1  Esp.C.  172. 

(y)  Jenningt  v.  Rundall,  8  T.  R.  395. 
The  objection  was  there  taken  by  plea  of 
infancy,  to  which  the  plaintifT  demurred. 

(A)  If  to  a  plea  of  In&ncy  the  plaintiiF 
reply  a  promise  after  he  attained  his  age,  it 
Is  sufficient  for  the  plaintifT  to  prove  the 
promise,  and  it  lies  on  the  defendant  to 

Srove  that  he  was  not  of  age  at  the  time. 
iorthtoick  V.  Caruthere,  1 T.  R.  648.  And 
per  Holroyd,  J.  in  Bates  v.  WeUs,  Lane. 
Sp.  Ass.  1822. 

(i)  1  Rol.  731. 1. 35 ;  Com.  Dig.  Bnfani, 
C.  6.  But  if  the  estate  to  the  infant  was 
void,  it  cannot  be  affirmed  by  his  agree- 
ment at  full  age ;  as,  if  an  infant  lessee 
take  a  new  lease,  to  commence  on  a  future 
day,  it  will  not  be  a  surrender,  although 
it  commenced  at  full  age,  and  he  then 
entered  and  claimed  by  the  new  lease. 
1  RoL  728, 1.  40. 

(k)  Ibid,  and  2  Cro.  820;  2  Bal.  69; 
Oodb.  365.  So  during  his  in&ncy,  if  he 
occupy  by  virtue  of  the  lease.  2  Buls.  69. 

(0  Lara  v.  Btrd,  H.  T.  31  Geo.  3 ; 
Peake*8  L.  £.  297.  Tlie  promise  mutt  be 
voluntary.  Harmer  ▼•  Killing,  6  Bsa. 
C.  102. 

(m)  Thrupp  v.  Fielder,  1  Esp.  C.  628. 
Peake's  L.  £.  207. 
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will  bind  him  to  that  extent,  but  no  farther  (n).    And  the  promiee  must,  in 
order  to  support  the  action,  be  made  before  action  brought  (o). 

If  the  plaintiff  reply  that  the  articles  supplied  were  necessaries,  he  must  NeceM»- 
proYe  the  defendant's  rank  and  condition  in  life,  and  show  that  the  things  "^ 
furnished  were  suitable  to  and  consistent  with  that  situation.  The  question 
of  necessaries  is  a  relative  fact,  to  be  governed  by  the  fortune  and  circum- 
stances of  the  infant,  the  proof  of  which  lies  on  the  plaintiff  (p).  Whether 
they  were  necessaries  or  not  is  usually  a  question  of  fact  for  the  jury  (^). 
An  infant  is  liable  for  necessary  victuals  (r),  apparel  (s),  physic,  and  sur- 
gical attendance  (^),  schooling,  and  instruction  (»),  for  a  fine  assessed  on 
him  on  his  admission  to  a  copyhold  estate  (x).  So  he  is  liable  for  Bece»- 
saries  supplied  to  his  wife(y),  or  cM\d(z).  But  he  is  not  liable  as  for 
necessaries  in  respect  of  goods  bought  to  sell  again,  although  he  keeps  an 


(n)  Green  v.  Parker,  cor.  Forater,  J., 
Peake's  L.  E.  297.  And  per  Holt,  C.  J. 
ia  Hyling  ▼.  Hoitings,  1  Ld.  Baym.  389. 

(0)  Thornton  r.  lUmgujarthj  2  B.  &;  C. 
824.  Seciit,  it  has  been  held,  under  the 
Stat,  of  limitations.  Yea  ▼.  Fouraker, 
S  Burr.  1009. 

(p)  Per  Lord  Kenyon.  Ford  ▼.  Father' 
gill,  1  Esp.  C.  211 ;  and  see  Maddox  v. 
HUler,  1  M.  &  S.  738.  Where  the  debt 
was  for  grocery  goods  to  stock  his  shop, 
bnt  oat  of  which  his  family  were  supplied ; 
held,  that  jrro  tanio  as  necessaries,  he  was 
liable  to  be  sued.  TurhervUle  v.  White- 
hotue,  12  Price,  602.  Where  a  fiither  suf- 
ficiently supplied  the  defendant,  his  sod, 
a  minor,  with  clothes,  the  question  is, 
whether  the  articles  of  clothing  supplied 
by  the  phiiotiff  were  necessaries;  if  a 
tradesman  trusts  an  infant,  he  does  it  at 
his  peril,  if  it  turns  out  that  he  has  been 
properly  supplied.  Story  t.  Pery,  4  C.  & 
P.  526. 

(q)  The  questkm  generally  depends  upon 
the  collateral  circumstances  of  the  case, 
such  as  the  rank  and  situation  of  the  party, 
and  the  suitableness  of  the  articles.  The 
finding  of  the  jury  is  of  course  subject  to 
the  control  of  the  Court  in  point  of  law. 
Bee  Cro.  Elis.  687.  Com.  Dig.  Bnfant, 
B.  6.  An  infimt  is  not  liable  on  a  bill  of 
exchange,  though  given  for  necessaries. 
WiUiamion  t.  WaHs,  I  Camp.  652.  But 
he  is  liable  on  a  bill  of  exchange  accepted 
after  21,  though  drawn  before.  Stevens  ▼. 
Jaekfon,  1  Camp.  164.  He  is  not  liable 
on  contracts  made  by  a  firm  in  wiiich  be 
is  partner  during  minority,  bnt  he  will  be 
liable  to  such  as  are  made  after  21,  unless 
he  disaffirm  the  partnership.  Ooode  t. 
Harrison,  1  B.  &  A.  147.  He  is  not  liable 
in  respect  of  gpoods  which  do  not  reach 
him  till  he  has  attained  his  age,  if  the  pro- 
perty rested  in  him  previously,  by  deli- 
very to  the  carrier.  Qiiffln  v.  Lan^field, 
3  Camp.  254.  A  tailor  cannot  recover  for 
more  clothes  than  are  necessary,  accord^ 
ing  to  the  actual  state  of  his  wardrobe, 
taking  into  consideration  clothes  ordered 


from  other  tailors.  Burgliart  v.  Anger^ 
stein,  Mo.  &  R.  468.  An  infknt,  being 
a  lieutenant  in  the  navy,  is  not  liable  for 
the  price  of  a  chronometer  supplied  to 
him  when  out  of  employment.  BeroUes  v. 
Ramsay,  Holt's  C.  77.  He  is  not  liable 
on  the  warranty  of  a  horse.  Hewlett  v. 
HastPeU,  4  Camp.  118.  In  ChartressY. 
Bayntun  (7  C.  &  P.  62),  it  was  held  that 
a  stanhope  was  not  a  necessary  fot  a  minor, 
beinff  this  son  of  a  beneficed  cleigyman, 
and  holding  a  commission  in  the  army. 

(r)  Co.  Litt.  172,  a ;  Jon.  182.  And  If 
he  be  a  housekeeper,  for  vietoals  supplied 
to  bis  family.    1  Sid.  113. 

is)  Co.  Litt.  172,  aj  1  Eol.  170,  1.  6. 
Or  for  making  clothes ;  and  if  he  brings  the 
cloth  to  the  tailor,  the  latter  need  not  show 
that  it  was  suitable  to  his  quality  (Latdi. 
157).  An  infant  captain  in  the  army  has 
been  held  to  be  liable  for  a  livery  provided 
by  his  orders  for  his  servant,  being  neces- 
sary for  the  credit  of  his  station  {Hands 
V.  Slaney,  8  T.  R.  578);  but  it  was  held 
that  he  was  not  liable  for  cockades  sup- 
plied to  the  soldiers  by  his  orders,  for 
these  were  not  necessaries  incident  to  his 
station.  So  regimentals  supplied  to  an 
infant  member  of  a  volunteer  corps  were 
held  to  be  necessaries.  Coates  v.  Wilson, 
5  Esp.  C.  152. 

(0  Pahn.  528. 

(«)  Co.  Litt  172,  a;  1  Sid.  112:  Kar. 
40. 

(x)  Evelyn  v  CMehester,  Burr.  1717 ; 
B.  N.  P.  154.  Per  Yates,  J.  Note,  he  en- 
joyed the  estate  when  he  came  of  age;  but 
debt,  it  seems,  would  not  lie  in  such  a  case, 
because  an  infknt  cannot  wage  his  law :  but 
if  an  infimt  take  a  lease  for  years  and  hold 
when  of  age,  he  may  be  chaiged  in  debt  for 
the  rent.    Supra,  556. 

(y)  Turner  v.  Trlsby,  Str.  168 ;  B.  If.  P. 
155.  So  for  money  advanced  to  liberate 
him  when  taken  in  execution  for  neces- 
saries. Clarke  v.  Leslie,  5  Esp.  28. 

(z)  B.  N.  P.  155.  For  persona  eot^ 
juneta  tequiparaiur  interesse  propria, 
Barnes,  184. 
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open  public  shop,  for  he  has  not  discretion  to  carry  on  business  (a) ;  or  for 
money  supplied  to  buy  necessaries  with,  unless  it  be  actually  so  expended  (ft). 

The  plaintiff  cannot  show,  in  reply  to  the  defence  of  infancy,  that  the 
infant  stated  an  account  with  him  even  for  necessaries  (c).  Where  it  appears 
that  the  things  themselves  were  necessary,  abstractedly  considered,  it  it 
still  a  good  defence  to  prove  that  the  defendant  was  supplied  with  neees* 
saries  by  his  parents  or  iriends,  although  no  proof  be  given  that  this  was 
known  to  the  plaintiff  (^). 

An;infant  who  has  paid  money  with  his  own  hand,  though  without  a  valu- 
able consideration,  cannot,  it  seems,  recover  it  back.  Where  an  infSuit  paid 
money  as  a  premium  for  a  lease,  and  enjoyed  it  for  a  short  time  dnriog 
infancy,  but  avoided  it  on  attaining  his  age,  it  was  held  that  he  could  not 
recover  the  money  (e).  An  infant  heir-at-law  cannot  eject  his  ancestor's 
tenant  from  year  to  year,  without  giving  the  ordinary  notice  to  quit  (/). 
After  the  death  of  the  master  of  an  apprentice,  his  assets  are  liable  to  the 
maintenance  of  the  apprentice  {g). 

An  infant  under  the  age  of  twenty-one  is  privileged  as  to  some  misde- 
meanors, particularly  in  cases  of  omission,  unless  he  be  bound  in  respect  of 
tenure,  &c.,  as  not  repairing  a  bridge  or  highway  (A) ;  for  not  having  tbe 
command  of  his  fortune  till  twenty-one,  he  wants  the  capacity  to  do  that 
which  the  law  requires.  Yet,  with  regard  to  other  offences,  even  those  of  a 
capital  nature,  an  infant  is  equally  liable  to  suffer  with  a  person  of  full 
age  (t).  By  the  law,  as  it  now  stands,  and  has  stood  at  least  ever  since  tbe 
time  of  Edward  3,  the  capacity  of  doing  ill  and  contracting  guilt  is  not  so 
much  measured  by  years  and  days  as  by  the  strength  of  the  delinquent's 
understanding  and  judgment.  For  one  lad  of  eleven  years  old  may  have  as 
much  cunning  as  another  of  fourteen,  and  in  these  cases  the  maxim  of  the 
law  is,  that  tnaUtia  mipplet  ietateni.  Under  seven  years  of  age,  indeed,  an 
infant  cannot  be  guilty  of  felony,  for  then  a  felonious  discretion  is  almost  aa 
impossibility  in  nature ;  but  at  eight  years  old  he  may  be  guilty  of  feloDy(i). 


(a)  Cro.  Jac.  404 ;  B.  N.  P.  164 ;  Peake's 
L.  E.  281,  and  Green  ?.  Parker y  there 
cited.  WTiittingham  t.  Hillj  Cro.  Jac. 
494.  Wywall  y.  Champion,  S  Str.  1068. 
Aliter,  by  Clarke,  Baron,  B.  N.  P.  154. 

(6)  SenibU,  B.  N.  P.  154 ;  Ca.  K.  B.  157. 
Darby  v.  Boucher,  I  Salk.  279.  Probart 
V.  Knouih,  2  Bsp.  C.  472  (n). 

(c)  Trumanyr. Hirtt,\'T,'Si.AO.  Bart- 
let  y.  Emery,  ibid.  42  (n).  Peake's  L.  £. 
280.  Ingledewy.  Douglas,  2  Starkle^tC, 
96.    Hedgley  Y.  Holt,  4  CScV,  104. 

(d)  Ford  y.  FothergiU,  Peake's  C.  229 ; 

1  Esp.  C.  211.  It  is  the  duty  of  a  trades- 
man to  make  inquiries  from  the  parents  ;  if 
the  infant  be  supplied  with  necessaries  by 
them,  the  tradesman  cannot  recover  for 
those  which  he  has  supplied.  Cooke  v. 
Deaton,  3  C.  &  P.  114.  The  infant,  if  not 
left  destitute  of  necessaries,  but  proylded 
with  such  as  his  friends  think  it  proper  to 
supply,  cannot  bind  himself  to  a  stranger, 
even  for  such  things  as  might  otherwise 
be  deemed  to  be  necessaries.  Bainbridge 
y.  PickeHng,  2  Bl.  1S25. 

(e)  Holmes  v.  Blogg,  1  Moore,  466; 

2  Moore,  552;  8  Taunt.  508;  Wilmot's 


Notes,  226,  n. ;  and  per  Ld.  Mansfield,  ia 
the  Earl  of  Buekinghamshxre  y.  Dmrift 
ibid,  and  3  Brown's  P.  C.  492 ;  2  Bdea's 
C.  1. 

(/)  Maddm  y.  WhUe,  2  T.  R.  160. 

(V)  Wad8V)oHhy.Qye,l%vLtl%;Ct(k 
Sliz.  553;  Str.  1267  ;  1  Salk.  06. 

(h)  1  Hale's  P.  C.  20.  i%eia  where tlie 
guardian  in  socage  is  in  possession.  B.  ▼• 
Sutton,  5  N.  &:  M.  353. 

(i)  In  the  Comm.  vol.  iy.  p.  22,  it  i* 
stated,  that  for  a  breach  of  the  peace,  rif^ 
battery,  or  the  like,  an  infant  cftheaqi 
of  fourteen  is  answerable ;  but  as  an  SshsA 
under  the  age  of  fourteen  is  liable  to  saffer 
death  in  respect  of  a  capital  ofi^noe,  cao 
there  then  be  any  doubt  as  to  his  liabiUty 
to  suffer  imprisonment  for  a  less  oSeaeel 

(A)  Dalt.  J.,  e.  147.  A  chUd  nmltf  tea 
years  of  age  was  changed  with  stealioga 
small  quantity  of  coals;  the  Judge  directed 
the  jury  that  they  must  be  satisfied  that 
the  party,  at  the  time  of  the  ofiboee,  bad 
a  guilty  knowledge  that  he  or  she  «s* 
doing  wrong ;  the  jury  acquitted  the  pd- 
soner.    B.  v.  Otcen^  4  C.  &  P.  236. 
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Also  under  fourteen,  though  an  infant  shall  be  primd  facie  adjudged  to  be 
doU  tneapax,  yet,  if  it  appear  to  the  Court  and  jury  that  he  was  doU  capcLXy 
and  could  discern  between  good  and  eyil,  he  may  be  convicted  and  suffer 
death  (Q.  But  in  all  cases  the  evidence  of  malice  which  is  to  supply  age, 
ought  to  be  strong  and  clear  beyond  all  doubt  and  contradiction  (m). 

The  competency  of  an  infant  has  already  been  considered  (n).    It  is  ob-  Compe- 
serred  by  Sir  W.  Blackstone  (o),  that  where  the  evidence  of  children  is  ^nc'y- 
admitted,  it  is  much  to  be  wished,  in  order  to  render  their  evidence  credible, 
that  there  should  be  some  concurrent  testimony  of  time,  place,  and  circum- 
stancCBL    Such  evidence  is  always  desirable  in  criminal  cases,  to  confirm  the 
testimony  of  an  adult  witness,  as  well  as  that  of  an  infant.    It  is,  in  many 
instances,  even  more  desirable  in  the  former  than  in  the  latter  case,  where 
the  inexperience  and  simplicity  of  the  witness  render  subornation  very 
difficult.    By  the  stat.  0  G.  4,  c.  14,  s.  5,  no  action  shall  be  maintained  on  a  St.  0  G.  4, 
promise  or  ratification  after  full  age,  unless  it  be  in  writing,  signed  by  the  ^'  1^- 
party  to  be  charged. 

INFERIOR  COURT. 

A  BESTBicTiov  that  no  action  shall  be  brought  (otherwise  than  in  the  infe- 
rior jurisdiction),  in  respect  of  any  debt  under  40«.,  does  not  apply  where  the 
plaintiff  declares  on  a  special  contract  for  the  selling  of  a  chattel  of  the  plain- 
tiff by  the  defendant,  the  claim  not  being  colourably  inserted  (p). 

INNKEEPER. 

The  general  rule  of  law  is,  that  an  innkeeper  is  bound  to  keep  the  goods 
of  his  guest,  who  resorts  to  his  house  anhno  Itogpitandi,  so  that  no  loss  happen 
pro  defectu  hogpitatarU  (q).    And,  therefore,  in  such  cases  two  questions 


(I)  ThnSy  a  girl  of  thirteen  has  been 
burnt  for  kllliog  her  mistress;  and  one  boy 
often,  and  another  of  nine  years  old,  who 
had  Idlled  their  companions,  have  been 
sentenced  to  death,  and  he  of  ten  years 
actually  haJiged,  becaase  it  appeared,  npon 
their  trials,  that  one  hid  himself,  and  the 
other  liid  the  body  he  had  killed,  which 
hiding  manifested  a  conscioosness  of  guilt, 
and  a  discretion  to  discern  between  good 
and  evil  (1  Hale's  P.  C.  26,  27 ;  4  Comm. 
24).  And  there  was  an  instance  in  the  last 
centnry  but  one,  where  a  boy  of  eight  years 
old  was  tried  at  Abingdon  for  firing  two 
bams;  and  it  appearing  that  he  had  ma- 
lice, revenge  and  cunning,  he  was  found 
guilty,  condemned,  and  hanged  accord- 
ingly (Emlyn  on  Hale's  P.  G.  25;  4  Comm. 
24).  Thus  also,  in  modem  times,  a  boy  of 
ten  years  old  was  convicted,  on  his  own 
confession,  of  murdering  his  bedfellow, 
there  appearing  in  his  whole  behaviour 
plain  tokens  of  a  mischievous  discretion ; 
and  as  the  sparing  this  boy  merely  on  ac- 
count of  his  tender  years  might  be  of 
dangerous  consequence  to  the  public,  by 
propagating  a  notion  that  children  might 
commit  such  atrocious  crimes  with  impu- 
nity, it  was  unanimously  agreed  by  all  the 
Judges  that  he  was  a  proper  subject  of 
capital  punishment.  Post.  72. 
(w)  4  Comm.  23,  24. 


(n)  See  Index,  tit  Witness.— Com PB- 

TBNCT. 

(o)  4  Comm.  214. 

(p)  Man^ldy.  JBrearey,  1  Ad.  &  Ell. 
347.  As  to  the  mode  of  procuring  return  of 
the  actual  proceedings,  see  StUter  y.  Blade, 
1  Ad.  k,  £11.  608.  And  see  as  to  a  plea  of 
Court  of  Requests  Act,  Prance  t.  Parry. 
1  Ad.  &  EU.  615. 

{q)  Per  Ld.  Ellenborough  in  FamtDorth 
y.  Packwood,  1  Starkie's  C.  251.  An  inn- 
keeper shall  be  charged  if  there  be  a  de&ult 
in  him  or  his  servants  in  the  well  and  safe 
keeping  of  his  guest's  goods  and  chattels 
within  his  common  inn,  for  the  innkeeper 
is  bound  in  law  to  keep  them  safe  without 
any  stealing,  and  it  is  not  any  excuse  for 
him  to  say  that  he  delivered  to  tlie  guest 
tlie  key  of  the  chamber  in  which  he  is 
lodged,  and  that  he  left  the  duunber-door 
open.  And  although  the  gnest  doth  not 
deliyer  his  goods  to  the  innkeeper  to  keep, 
nor  acquaints  him  with  them,  yet  if  they 
be  carried  away  or  stolen,  the  innkeeper 
shall  be  chaigeid;  and  so,  although  they 
who  stole  the  gfoods  shall  be  u&nown. 
But  if  the  guest's  servants,  or  he  who  comes, 
or  he  whom  he  desires  to  be  lodged  with 
him,  steals  or  carries  away  his  goods,  the 
innkeeper  shall  not  be  charged;  for  here 
the  fault  is  in  the  gruest  to  have  such  com- 
panions or  servants*    Caly^i  Case,  8  Rep. 
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usually  arise :  1.  Whether  the  guest  came  to  the  inn  ammo  kotpUandi;  2d\j. 
As  to  the  fact  that  the  goods  were  lost. 

The  plaintiff  must  proye,  in  the  first  place,  that  he  was  feceired  a«  a  truest 
at  the  inn  (r).  Although  the  innkeeper  refuse  to  take  charge  of  the  plain* 
tiff's  goods  till  a  future  day,  on  request  to  do  so,  still  if  the  |rfaintiir  remain 
as  a  guest,  and  the  goods  are  stolen,  the  innkeeper  is  liable  («). 

A  house  of  entertainment  in  London,  where  beds  and  proTlsioaa  are  fnr* 
nished,  though  not  frequented  by  coaches,  and  destitute  of  stables,  is  an  inn, 
the  keeper  of  which  is  subject  to  the  common-law  liability  (t). 

The  plaintiff  may  sue  if  his  goods  were  lost,  although  hu  aerrairt  (m)  or 
his  friend  having  the  custody  of  his  goods  was  the  guest  (jt). 

In  the  next  place,  he  must  prove  the  loss  and  ralne  of  the  goods. 

The  defendant  may  show  in  defence  that  he  never  reeeived  the  {rfaintiff 
as  a  guest,  but  refused  (y). 

In  the  next  place,  although  the  plaintiff  prove  a  primdfaeie  oase,  yet  the 
defendant  may  show  that  the  plaintiff  himself  conduced  to  the  lose. 

If  a  guest  contract  for  the  exclusive  use  of  a  room,  to  be  used  as  a  shop, 
and  take  the  key,  he  discharges  the  landlord  (z).  If,  indeed,  the  landlord 
himself  afterwards  take  the  key,  the  onus  of  safe  custody  again  devolves 


83,  a.;  and  see  Moore,  78,  pi.  207;  22  H. 
6,  21,  b.;  11  H.  4,  45,  a.  b. ;  42  £d.  8, 11, 
a. ;  6  Mod.  643 ;  1  Roll.  Ab.  4 ;  10  H.  7, 
26.  Spencer  v.  Spencer,  Dyer,  266. 
JEagt  India  Company  v.  PiUlen,  2  Str. 
600.  Coa.  Dig.  Action  against  a  com- 
moa  Carrier,  C.  1 ;  Cro.  £liz.  285;  Salk. 
18. 

(r)  Bennett  v.  Metier,  6  t.  R.  273 ; 
Bird  y.  Bird,  1  And.  29. 

(«)  Bennett  v.  Metier,  5  T.  R.  273.  So 
if  on  a  fair  day  he  place  the  gig  of  plaintiff 
with  others  as  usual  in  a  public  street 
Jones  ▼.  Tyler,  1  Ad.  Sc  £11.  522. 

(0  I^koiRpion  T.  Xocy,  3  B.  Ic  A.  288. 

(u)  jBe«^T.Jirorm,  innkeeper  of  Dun- 
eknrch,  Cro.  J.  224 ;  Coke's  Ent.  347.  So 
under  the  St.  of  Winton,  where  the  servant 
was  robbed,  either  the  master  or  servant 
might  have  maintained  the  action  agafaist 
the  hundred. 

(x)  Yel.  162.  He  is  respODsiUe  fat 
money  belonging  to  his  guest.  Kent  v. 
Shuckhard,  2  B.  As  Ad.  803.  Dorman  v. 
Jenkins,  4  N.  &  M.  170.  A  traveller  de- 
sired pvt  of  his  kggage  to  be  taken  into 
the  commercial  room  of  the  ino,  whieh  bat 
for  such  order  would,  by  the  laage  of  Che 
house,  have  been  carried  with  the  rest  into 
his  bed-room ;  the  innkeeper  is  nevertheless 
answerable  for  the  loss  of  it.  Richmamd 
V.  Smith,  8  B.  Ic  C.  9;  and  2  M.  &  By. 
935.  A  tavern-keeper  had  a  room  for  a 
public  entertainmeDt  of  music,  to  which 
persons  were  admitted  at  2  <<.  a  head,  with* 
out  a  licence  under  25  Geo.  2,  c.  36 ;  he  is 
liable  to  the  penalty,  whether  he  received 
it  for  his  own  benefit  or  for  others,  and 
however  respectable  the  persons  frequent- 
ing  it  might  be;  the  13th  sect,  applies  to 


common  informers.  Oreen  v.  Bathemyde, 
3  G.  &  P.  471. 


(y)   White  \, 


-,  Dyer,  158-     Hie 


Court  held  that  if  one  come  to  an  ino,  and 
the  host  say  that  his  house  is  ftill  of  guests, 
and  does  not  admit  him,  and  the  traveller 
says  that  he  will  make  sliift  among  the 
other  guests,  the  landlord  shall  iK>t  be 
charged,  because  he  refused  cover,  althoneh 
the  cause  of  refusal  was  folse,  for  the 
plaintiff  may  have  his  action  for  so  refus- 
ing ;  and  It  was  held  that  these  focts  were 
good  evidence,  on  issue  Joined  on  a  plea  by 
tiie  landlord  that  the  goods  were  takea 
without  his  defoult. 

(z)  Faraworthyi.Paekwood,  \  Starkie'i 
C.249.  Burgess  y,  Clements,  Xh.^\,ia. 
the  note.  The  plamtiff,  ia  thecaae  of  JSht- 
gessy,  Clements,  1  Starkie's  C.  251,  re- 
quested to  have  a  private  room  to  exhobit 
his  goods,  and  receive  hiscustomen.  The 
landlady  sliowed  him  into  a  private  room, 
gave  him  the  key,  and  advised  him  to  lock 
the  door.  The  loss  happened  at  night ;  the 
plaintiff  had  a  candle  ia  the  room,  iMt  the 
cnrtainsof  the  windows  were  down.  When 
the  defeadaat's  sen  left  him  he  was  pack- 
ing up  the  goods,  and  had  been  out  two 
hours  before  the  loss  was  discovered.  Wlica 
he  west  out  he  was  not  sure  that  he  had 
even  shut  the  door  after  him ;  the  key  was 
found  in  it.  The  defendant  went  Into  the 
room  after  the  plaintiff  went  out,aiid  foaad 
the  candle  burning.  Hie  learned  Jadge 
left  it  to  the  Jury  to  say,  whether  the 
plaintiff  had  not,  by  his  careless  and  aeg^ 
ligent  conduct,  discharged  the  defendaat 
from  his  common-law  responsihility.  lie 
Jury  found  for  the  defendant,  and  the  Coort 
of  K.  B.  affirmed  the  verdict;  4  M.  &  S. 
306. 


INSOLVBHT. 


561 


upon  the  landlord  (a).    Such  a  case  differs  materially  from  Caly^i  Case  (&),  Defence, 
'vrhere  the  landlord  gave  the  guest  the  key  of  the  room ;  hut  it  was  to  be 
occupied  merely  as  a  lodging-room,  and  not  for  any  aliene  purpose  (c). 

Where  it  appeared  that  the  plaintiff,  being  a  guest  at  an  inn,  had  depo- 
sited his  pocket-book,  containing  bills  of  exchange  and  bank-notes,  on  the 
chimney-piece  of  his  bed-room,  and  had  left  the  book  there  so  exposed, 
the  learned  Judge  directed  the  plaintiff  to  be  nonsuited,  on  the  ground  that 
he  had  been  guilty  of  gross  negligence  in  leaying  valuable  property  so 
exposed  (cQ« 

In  an  action  of  trover  for  goods,  the  defendant  may  justify  in  evidence, 
as  an  innkeeper  having  a  lien  on  them  for  the  payment  of  the  bill  of  the 
guest  (e).  But  it  is  otherwise  if  the  innkeeper  receive  a  horse  under  a  spe- 
cial agreement  at  so  much  per  week,  so  long  as  he  continues  at  pasture  (/). 

A  landlord  cannot  insist  on  a  lien  on  the  horse  of  A,  which  has  been  left 
at  the  inn  by  B.  who  has  wrongfully  seized  it,  if  the  landlord  knew,  at  the 
time  of  receiving  the  horse,  that  A,  was  a  wrong-doer,  for  by  so  doing  he 
made  himself  a  party  to  the  wrongful  act  o£A,  (g). 


INSOLVENT. 

Bt  the  Stat.  7  G.  4,  c.  67,  s.  16,  the  provisional  assignee  appointed  under  Title  of 
the  Act  may  sue  in  his  own  name,  if  the  Court  shall  so  order  (A),  for  the  assignee, 
recovering,  obtaining  and  enforcing  of  any  estates,  debts,  effects  or  rights 
of  any  such  prisoner ;  and  in  the  case  of  the  resignation  or  removal  from 
office  of  such  assignee,  or  of  his  death,  all  the  real  and  personal  estate, 
A:c.  vested  in  or  possessed  by  such  provisional  assignee,  shall  vest  in  his 
successor  in  office  to  be  appointed  by  the  Court.  And  by  sec.  38,  upon 
the  appointment  of  a  new  assignee  by  the  Court,  all  the  estates,  effects, 
rights  and  powers  of  such  prisoner,  vested  in  any  such  former  assignee, 
shall  be  vested  in  such  new  assignee ;  and  proof  of  such  removal  and 
appointment,  entered  of  record,  shall  be  received  by  such  certified  copy 
thereof  as  is  thereinbefore  directed  to  be  received  as  proof  of  assignments 
under  the  Act  (t). 

By  the  same  statute,  s.  10,  it  is  enacted,  that  every  conveyance  and 


(a)  Ibid. 

(b)  8  Co.  65. 

(c)  See  the  observations  of  Le  Blanc,  J., 
in  Famtoorth  t.  Packwood,  1  Starkie's 
C.  253. 

(<f)  Cor.  HuHock,  B.,  Lancaster  Lent 
Assizes,  1827. 

(e)  Thompson  v.  LcLcy^  3  B.  &  A.  283; 
Supra,  560;  2  Show.  161.  It  has  even 
been  said  that  an  innkeeper  may  sell  a 
horse  brought  to  the  inn,  and  left  there 
without  any  special  agreement,  when  his 
keep  amounts  to  his  value,  upon  a  reason- 
able appraisement.  Per  Popham,  C.  J., 
Yelv.  67.  But  in  Jones  v.  Pearle,  Str. 
d56,  it  was  held  that  an  innkeeper  could 
not  in  such  case  sell  the  horse  except  in 
the  city  of  London. 

(y )  Chapman  v.  AUeUy  Cro.  Car.  271 . 

Q)  Johnson  t.  Hill,  3  Starkie's  C.  172. 

(A)  The  Court  refused  after  verdict  to 

stay  proceedings  in  an  action  by  tlie  pro- 

Tisional  assignee,  on  the  ground  that  the 

plaintiff  had  not  proved  that  he  was  autho- 

VOI^  II. 


rized  by  the  major  part  of  the  creditors 
to  bring  the  action,  and  that  he  brought 
it  with  the  approbation  of  the  Insolvent 
Court,  pursuant  to  1  O.  4,  c.  110,  and 
3  O.  4,  c.  123.  The  proper  course,  if 
the  action  were  improper,  was  by  appli- 
cation to  Uiat  Court,  which  might  restrain 
the  plaintiff  from  proceeding  any.  further. 
Doe  d.  Spencer  y.  Clark,  3  Bing.  370. 
But  in  the  case  of  Allison  ▼.  Bayner, 
7  B.  &;  C.  441,  in  an  action  brought  by 
an  attorney  against  the  assignee  of  an 
insolvent's  estate,  for  the  costs  of  an  ac- 
tion prosecuted  by  the  attorney  on  the 
retainer  of  the  assignee,  it  was  held  to  be 
incumbent  on  the  plaindff  to  prove  that 
the  consent  of  the  creditors,  and  the  ap- 
probation of  one  of  the  commissioners  of 
the  Insolvent  Court  liad  been  obtained,  or 
at  least  that  he  had  informed  lus  client 
that  such  consent  was  necessary. 

(i)  Under  sec.  11,  the  copyhold  vests 
without  any  entry  on  the  roU.  Doe  v. 
Glenjield,  1  Bing.  N.  C.  720. 

OO 


562 


INSOLYBNT. 


Proof  of 
proceed- 
ings. 


assignment  (by  the  petitioning  insolvent)  to  the  proTisionid  assignee,  and  a 
counterpart  of  every  such  conveyance  and  assignment^  by  such  provisional 
assignee  to  such  other  assignee  or  assignees,  shall  be  filed  of  record  in  the 
said  Court ;  and  a  copy  of  any  such  record  made  upon  parchment,  and 
purporting  to  have  the  certificate  of  the  provisional  assignee  of  the  said 
Courty  or  his  deputy  appointed  for  that  purpose,  endorsed  thereon,  and  to 
be  sealed  with  the  seal  of  the  said  Court,  shall  be  recogniaeed  and  received 
as  sufficient  evidence  of  such  conveyance  and  assignment,  and  of  the  title 
of  the  provisional  and  other  assignee  or  assignees  under  the  same,  in  all 
courts,  and  before  commissioners  of  bankrupt  and  justices  of  the  peace, 
to  all  intents  and  purposes,  without  any  proof  whatever  girea  of  the  same, 
or  of  any  other  proceedings  in  the  said  Court  in  the  matter  of  the  said 
prisoner's  petition  (J). 

By  the  stat  7  G.  4,  c.  67,  s.  76,  a  copy  of  the  petition,  schedule,  order 
and  other  orders  (h)  and  proceedings,  purporting  to  be  signed  by  the  officer 
in  whose  custody  the  same  shall  be,  or  his  deputy,  certifying  the  same  to 
be  a  true  copy  of  such  petition,  &c.  and  sealed  with  the  seal  of  the  said 
Court,  shall  be  at  all  times  admitted  in  all  Courts  whatever,  and  before 
commissioners  of  bankrupt  and  justices  of  the  peace,  as  sufficient  evidence 
of  the  same,  without  any  proof  whatever  given  of  the  same,  further  than 
that  the  same  is  sealed  with  the  seal  of  the  Court  as  aforesaid  (J). 

Under  sec.  19  of  the  7  Geo.  4,  an  assigpiee,  in  order  to  prove  his  title, 
is  not  bound  to  show  the  petition,  but  the  order  of  discharge  and  certified 
copies  of  the  assignment  to  the  provisional  assignee  and  to  himself^  are 
sufficient  (m). 

The  assignees  of  an  insolvent  cannot  recover  by  action  property  which 
accrues  to  the  insolvent  after  his  discharge,  but  must,  under  the  statute, 
apply  to  the  Insolvent  Debtors  Court  to  issue  execution  on  the  judgment 


(j)  See  Doe  y.  Land^  3  D.  &  IL  609. 

(i)  It  has  been  said  that  a  parol  admis* 
sion  of  the  fact  of  discharge  of  an  insol- 
vent, made  by  the  opposite  party,  is  not 
evidence  of  the  fact  without  proof  of  the 
order.    Scott  v.  dare,  3  Camp.  236. 

(I)  Certified  copies,  although  made 
evidence  for  the  insolvent  or  his  creditors, 
{semble)  are,  it  has  been  held,  not  so  for 
other  persons,  nor  against  him;  but  if 
the  original  schedule  and  his  handwriting 
thereto  be  proved,  it  would  be  evidence 
against  him.  Nichollt  t.  Voumes,  4  C. 
k  P.  330.  The  stat.  7  Qeo.  4,  c.  67, 
s.  76,  does  not  preclude  a  party  from 
eiving  'the  original  document  in  evi- 
dence. Northam  v.  Latouehe,  4  C.  &  P. 
146.  The  Insolvent  Act  requiring  that 
the  petition  shall  be  subscribed  by  the 
prisoner  and  tiled,  and  a  certified  copy 
admitted  as  legal  evidence,  it  must  be 
presumed  to  have  been  regularly  done, 
and  such  copy  is  therefore  a  sufficient  proof 
of  an  allegation,  in  a  declaration  for  a  libel, 
that  a  petition  subscribed  by  the  plain- 
tiff as  such  prisoner  has  been  duly  filed, 
&c.  Oould  ▼.  Hulmef  3  C.  As  P.  626. 
Where  the  copy  of  the  provisional  assign- 
ment, under  1  Qeo.  4,  c.  119,  c.  7,  was 
produced  from  the  Insolvent  Court,  and 
offered  in  evidence  under  7  Qeo.  4,  c.  67, 
s.  76;  held  admissible,  and  that  It  wss 


not  necessary  to  go  on  to  show  tiiat  the 
proceedings  under  the  former  Act  were 
complete,  and  the  prisoner  discharged, 
JDoe  V.  Har<^,  6  Ad.  &  EU.3a6;  1>mv. 
Evans,  1  C.  &  M.  460. 

(ni)  DelafiMy.FreenumjeBing.^SH. 
The  assignment  to  the  provisional  assignee 
gives  him  a  right  to  sue,  and  the  7  Geo.  4, 
c.  67,  s.  16,  is  only  affirmative,  and  it  is 
not  essential  that  he  should  previaa^ly 
obtain  the  order  of  the  Court  for  that  pai^ 
pose.  Dancf  T.  ITyo/f,  6  Btng.  486.  And 
see  Doe  d.  Clark  v.  Spencer ,  3  Bing.  908. 
The  assignment  by  the  provisional  assignee 
of  an  insolvent,  does  not  vest  a  lease  abso- 
lutely, until  the  assignee  has  done  some 
unequivocal  act  to  signify  his  assent; 
where  the  jury  negatived  any  such  act, 
and  also  found  that  he  had  not  letaioed 
the  lease  an  unreasonable  time  in  order  to 
ascertain  whether  it  would  prove  benetieial 
to  the  creditors  to  accept  it,  held  that  he 
was  not  liable  to  the  covenants.  In  this 
respect,  he  stands  in  the  same  sltuatioo  ss 
the  assignees  of  a  bankrupt.  Lindsay  v. 
Limbert,  12  Moore,  200.  And  see  Tur- 
ner V.  Biekardson,  7  East,  336.  The  d7tli 
clause  does  not  apply  to  the  copy  of  aa  as- 
signment where  the  insolvent  and  his  effects 
have  been  assigned  under  the  stat.  63  O.  t, 
e.l02,    i>oe.v.^U(m  6  Ad.  4k  EU.32S. 
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entered  up  in  their  names  against  the  in8olyent(ii).  But  trhere  money  was  Proof  by 
due  to  the  insolrent  previous  to  his  discharge  in  respect  of  the  sale  by  assignee. 
liim  of  an  equitable  estate,  and  the  money  was,  after  the  discharge,  re- 
ceiyed  by  the  insolvent's  agent,  it  was  held  that  the  assignee  was  entitled 
to  recover  (o);  subject,  however,  to  a  lien  on  the  part  of  the  defendant, 
created  by  the  insolvent's  contract  with  him  when  the  insolvent  was  atd 
Juri9{p). 

To  constitute  a  voluntary  payment  under  the  7  Geo.  4,  c.  57,  s.  82,  it 
must  be  a  payment  with  knowledge  of  the  insolvency,  and  also  made  volun- 
tarily :  where  the  plaintiff,  an  attorney,  defending  actions  for  the  insolvent, 
had  refused  to  go  on  unless  money  were  furnished  to  him,  and  20  L  had 
been  paid  him  for  the  purpose,  a  sum  exceeding  the  costs  in  the  action,  the 
Judge  directed  the  jury  that  it  was  not  a  voluntary  payment  (q). 

By  sec.  46,  the  Court  is  authorized,  on  the  prisoner's  swearing  to  the  Proof  of 
truth  of  his  petition  and  schedule,  and  executing  a  warrant  of  attorney  as  discharge, 
directed  by  the  Act,  to  adjudge  that  the  prisoner  (r)  shall  be  discharged  («) 
as  to  the  several  debts  or  sums  of  money  due  or  claimed  to  be  due  at  the 
time  of  filing  such  prisoner's  petition,  £rom  such  prisoner  to  the  several  per- 
sons named  in  his  schedule  as  creditors,  or  claiming  to  be  creditors,  for  the 
same  respectively,  or  for  which  such  persons  shall  have  given  credit  to 
such  prisoner  before  the  time  of  filing  such  petition  and  which  were  not 
then  payable,  and  as  to  the  claims  of  all  other  persons  not  known  to  such 
prisoner  at  the  time  of  adjudication,  who  may  be  indorsees  or  holders  of 
any  negotiable  security  set  forth  in  such  schedule  (t). 

The  schedule  (u)  is  the  test  of  discharge  from  a  particular  debt;  but  a 


(n)  Hepper  v.  Marshal,  2  Bingh.  372 ; 
and  per  Best,  C.  J.  In  TioUs  v.  White,  3 
BiDg.  486,  under  the  stat.  1  Q.  4,  c.  119. 
The  assignment  under  the  st.  7  0. 4,  c.  57, 
s.  11,  extends  to  all  the  estate,  debts,  &c. 
to  which  he  shall  be  entitled  previous  to 
hia  final  dlBcharge.  It  was  held  under 
the  Stat.  41  O.  3,  c  70,  that  the  title  of  the 
assignee  had  no  relation  to  the  time  when 
the  estate  vested  in  the  clerk  of  the  peace. 
J>oe  V.  Telling,  2  East,  257. 

(o)  Twist  y.  White,  3  Bing.  486. 

ip)  IWd. 

iq)  Troup  v.  Brooks,  4  C.  &  P.  320. 
Under  the  stat  7  Geo.  4,  c.  57,  s.  32,  the 
payment  of  a  debt  to  a  creditor  by  an  in- 
solvent within  three  months  before  his  im- 
prisonment is  included,  and  therefore  void. 
Herbert  v.  Wilcox,  6  Bing.  203. 

(r)  A  party  in  custody  under  an  attach- 
ment for  contempt  for  non-payment  of 
costs,  and  under  the  criminal  jurisdiction, 
held,  not  **  a  person  in  execution  under  a 
judgment"  within  the  provisions  of  48  G.  3, 
c.  128.    JR.  V.  Cliford,  8  D.  &  By.  58. 

(#)  Under  the  7  G.  4,  c.  57,  s.  54,  the 
Ck>urt  is  to  issue  a  warrant  to  the  gaoler 
for  the  insolvent's  discharge.  Under  the 
stat  53  O.  3,  c.  102,  s.  10,  the  order  of 
Court  delivered  to  the  gaoler,  was  evidence 
of  the  discharge.  Neall  v.  Isaacs,  4  B.  & 
€.335. 

(t)  By  sec.  53,  such  discharge  extends 
to  process  for  contempts  in  nonpayment  of 
costs  and  expenses,  and  also  to  costs  of 


actions  by^ereditors,  faicurred  by  the  pri- 
soner previous  to  the  filing  of  his  schedule. 
By  sec  52,  such  discharge  extends  to  sums 
payable  by  way  of  annuity. 

(fi)  An  insolvent  who  inserts  in  the 
schedule  the  name  of  the  holder  of  a  bill  of 
exchange  on  which  he  is  liable,  or  gives 
such  other  description  as  the  statute  re- 
quires, is  discharged  as  to  all  parties  to 
tile  bill  though  not  named  in  the  schedule, 
and  also  as  to  the  original  debt.  Boydell  v. 
Champneys,  2  M.  &  W.  433.  Where  the 
defendant  was  sued  as  Joint  maker  of  a 
promissory  note  for  14  L,  after  being  dis- 
charged under  the  Insolvent  Act,  having 
given  no  notice  to  the  plaintifi^,  but  in  his 
schedule  having  stated  that  he  had  accepted 
several  bills  for  Af,  the  other  joint  miker, 
on  which  the  plaintiff  had  a  claim  lagainst 
him  to  the  amount  of  18/.;  held  that  if  the 
defendant  knew  that  the  note  was  payable 
to  the  plaintiff,  notice  should  have  been 
g^ven  to  him,  but  if  the  jury  thought  he 
did  not  know  it,  the  body  of  the  note  being 
in  the  hand-writhig  of  If.,  it  was  not  ne- 
cessary. Sharpe  v.  Oye,  A  C.  8c  P.  311. 
Where  the  acceptor  of  a  bill,  an  insolvent, 
described  the  bill  in  his  schedule  correctly 
as  to  parties,  date  and  amount,  but  mis- 
described  the  parties  in  whose  hands  it 
then  was,  there  being  some  evidence  to 
show  that  he  knew  the  true  holder,  held 
that  it  was  properly  a  question  for  the  jury 
to  suy  whether  he  did  so  or  not.  Levy 
V.  Dotbell,  1  M.  &  M.  202.  Under  the 
o  o2 
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misdescription  of  tTie  debt  in  the  schednle  will  not  be  material  when  it 
was  not  intended  to  mislead,  and  could  not  have  misled  the  creditor  (x) ; 
such  discharge  will  not  extend  to  the  whole  debt,  if  the  whole  be  not  speci- 
fied in  the  schedule  (y).  In  an  action  by  an  insolyent  after  hia  discharge, 
the  creditor  is  entitled  to  set  off  the  difference  between  the  amount  really 
due  and  that  specified  in  the  schedule  {zy 

By  sec.  61,  no  writ  of  fieri  facias  or  elegit  shall  issue  on  any  judgment 
obtained  against  such  prisoner  (after  an  adjudication  of  discharge)  for  any 
debt  or  sum  of  money  with  respect  to  which  such  person  shall  have  so 
become  entitled  (a)  to  his  discharge ;  nor  in  any  action  upon  any  new  con- 
tract, or  security  for  payment  thereof,  except  upon  the  judgment  entered 
up  according  to  the  Act ;  and  that  if  any  such  suit  or  action,  &c.  be  brought, 
he  may  plead  generally  that  he  was  duly  discharged  according  to  the  Act 
by  an  order  of  adjudication,  and  that  such  order  remains  in  force ;  to  which 
the  plaintiff  may  apply  either  generally,  and  deny  the  matters  so  pleaded, 
or  specially,  as  he  might  haye  replied  had  the  discharge  been  pleaded  spe- 
cially (b). 

Where  in  an  action  against  an  insolvent  the  question  is,  whether  the  debt 
in  respect  of  which  he  claims  to  have  been  discharged  has  been  stated  in  the 
schedule,  the  identity  of  the  debt,  where  a  doubt  exists,  is  a  question  of  het 
for  the  jury  (c). 


ftat.  7  Geo.  4,  c  57,  the  defendant  is  dis- 
charged as  to  clahns  on  bills  if  it  appear 
that  at  the  time  of  making  out  his  schedule 
he  did  not  know  the  holder ;  teetu  if  he 
had  been  once  informed,  although  he  might 
have  forgotten  it.  Lewis  ▼.  Maaon,.  4C.Sc 
P.  322.  The  insoWent  after  his  discharge 
signs  a  bill  for  the  old  debt,  which  is  in- 
dorsed to  the  plaintiff  for  full  value ;  in 
order  to  entitle  the  plaintiff  to  recover,  the 
jury  must  be  satisfied  he  took  it  honAfide, 
and  without  being  conscious  of  the  latent 
defect  and  for  his  own  purposes.  Northam 
V.  Latouehef  4  C.  &  P.  140.  On  a  general 
plea  of  discharge  under  the  Insolvent  Act, 
and  replication  denying  the  discharge,  the 
filing  of  the  petition  not  being  in  issue, 
need  not  be  proved.  Andrews  v.  Pledgery 

4  C.  &  P.  174. 

{x)  Wood  V.  Jotoett^  4  B.  &  C.  20. 

(y)  Taylor  v.  Buchanan^  4  B.  &  C. 
410.  If,  being  indebted  to  a  party  in  two 
sums,  he  insert  one  only  in  his  schedule,  he 
is  not  discharged  as  to  the  other.  Tyer$y. 
Stunt,  7  Sc.  349. 

(z)  Ibid. 

(a)  Where  the  surety  to  an  annuity 
bond,  become  insolvent,  inserted  the  bond 
in  his  schedule,  held,  that  under  1  G.  4, 
c.  114,  8.  10,  he  could  not  be  arrested  for 
subsequent  arrears.     Collins  v.  Lightfoot, 

5  B.  &  Cr.  K.  B.  581 ;  and  8  D.  &  R.  339. 
Sec.  61  is  confined  to  debts  due  from  the 
insolvent  at  the  time  of  his  Imprisoumrot ; 
where,  therefore,  at  that  time,  a  liability 
only  existed  to  a  claim  for  unascertained 
damages,  as  upon  a  jud<^iuent  by  default 
in  an  action,  although  commenced  prior  to 
his  impri»oument ;  held,  that  he  might  be 
taken  in  execution  for  the  damages  when 


assessed  upon  the  writ  of  faiquiiy.    WUmer 
V.  White^  6  Bing.  291. 

{h)  As  to  proof  of  discharge  under  farmer 
Insolvent  Acts,  see  Neale  ▼.  Jsaaeg^  4  & 
&:  C.  335 ;  6  D.  &  R.  464. 

(c)  Where  on  a  plea  of  discharge  under 
the  Insolvent  Act.  in  an  action  oo  a  bfl]  of 
exchange,  it  appeared  that  there  were  do 
other  outstanding  bills  of  like  date  or 
amount,  but  the  names  of  the  drawer  and 
acceptor  in  the  schedule  were  transpooed  ; 
the  Judge  left  It  to  the  jury  to  say  if  they 
thought  the  bill  declared  on,  and  that  in- 
tended to  be  described  In  the  schedule, 
were  the  same,  and  if  so,  whether  the  mis- 
description was  intended  to  deceive  or  mis- 
lead the  holder,  and  likely  to  prodaoe  that 
effect.    Nias  v.  Niehohony  1  Ry.  &  X. 
C.  323.    Where  the  insolvent  stated  in  his 
schedule  a  debt  to  A.  for  goods  sold,  and 
for  which  he  had  accepted  a  bill  drawn  by 
A.  for  the  amount ;  held  a  sufficient  de- 
scription within  1  G.  4,  c.  119,  s.  &  al. 
though  the  bill  at  the  time  had    been 
Indorsed  to  another,  the  insolvent  being 
Ignorant  of  that  fact ;  the  Act  only  require 
ing  the  statement  of  his  debts  to  be  made 
according  to  the  party's  **  knowledge  cr 
belief.''    Beeves  v.  Lambert^  4  B.  &  C 
214.    Where  the  insolvent  had   ordered 
coals  of  A.  B.  residing  at  N.,  but  the  in- 
voice was  made  out  in  the  name  of  the  A. 
Coal  Co.,  and  in  his  schedule  he  had  stated 
the  debt  as  due  to  A.  B.  of  N.  for  coab, 
and  that  tlic  latter  held  notes  in  respect 
thereof,  which  were  the  subject  of  the  sub- 
sequent action ;  held,  that  It  was  a  suffi- 
cient description  of  the  debt  under  the 
1  G.  4,  c.  1 19, 8. 6,  there  being  no  evidence 
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An  iiuolTent  is  liable  to  repay  to  a  surety  the  arrears  of  an  annuity  which 
he  had  been  called  upon  to  pay  after  the  discharge  of  the  principal  (d), 

A  party,  after  his  discharge  under  an  Insolvent  Act,  will  be  liable  on  a  Liability  on 
new  agreement  to  pay  the  same  debt  (e),  new  pro- 

An  InsolTent  Court  has  no  jurisdiction  to  inqaire  whether  an  acceptance,  "^^' 
on  which  the  party  was  charged  in  execution,  was  a  forgery  (/).     His  not  Action  by. 
putting  a  debt  due  to  him  in  his  schedule  is,  it  is  said,  conclusive  against 
him  in  an  action  to  recover  it(^).    An  insolvent  cannot,  after  taking  the 
benefit  of  the  Act,  carry  on  a  suit  commenced  before  he  took  the  benefit 
ef  the  Act  for  the  benefit  of  his  creditors  (A). 

An  assignment  by  an  insolvent  is  void  if  made  with  the  intention  of  peti- 
tioning the  Court  for  his  discharge,  although  made  three  months  before  the 
imprisonment  (t). 

INSPECTION, 

With  respect  to  the  granting  an  inspection  or  copy  of  an  instrument, 
preparatory  to  the  trial,  the  application  is  made  either,  1st,  against  a  party, 
or,  2d]y,  against  a  third  person. 

The  general  rule  as  to  parties  is,  that  a  party  shall  not  be  compelled  to  Rule  as  to 
produce  evidence  against  himself  (j').    And,  therefore,  where  a  plaintiff  parties. 


of  any  intention  to  mislead,  and  the  mode 
of  describing  the  debt  being  calcniated  to 
notify  to  the  plauitiffb  the  particular  debt 
in  question.  Forman  v.  Drew,  4  B.  &  C. 
15.  A  surety  in  an  annuity  bond  was  held 
to  be  protected  by  his  discharge,  nnder 
the  Stat  1  G.  4,  c.  119,  from  arrest  for 
future  arrears.  Collint  ▼.  Zigh^oot,  4  B. 
&  C.  581. 

(d)  Abbott  v.  Bruere,  5  Bing.  8. 

(e)  Stoeenie  v.  Sharpe,  4  Bing.  37* 
if)  Rice  V.  Lee,  9  Moore,  693. 

{g)  NicholU  v.  Dowries,  4  C.  &  P.  330. 

(A)  Swann  v.  Sutim^  2  P.  4c  D.  535, 
and  see  Mmchin  v.  Hart,  1  Chitty's  R. 
215 

(i)  BecJde  v.  Smith,  2  M.  &  W.  191, 
and  see  AUdmon  v.  Brindall,  2  Bing.  N. 
C.  225;  Morgan  ▼.  Bntndrett,  5  B.  & 
Ad.  297 ;  Doe  ▼.  OUlett,  2  C.  M.  &  R. 
579.  Where  several  executions  being  in  at 
the  same  time  on  the  insolvent's  goods, 
whicb,  with  the  landlord's  claim,  and  for 
taxes,  &c.,  would  more  than  have  absorbed 
the  whole  property,  the  insolvent  consented 
to  a  proposal  to  assign  over  the  whole  of 
his  property  to  the  defendants,  one  the 
landlady,  and  the  other  one  of  the  execu- 
tion creditors,  for  the  benefit  of  all  his 
creditors,  the  defendants  to  pay  off  tlie 
execution  creditors,  and  carry  on  the  busi- 
ness to  a  certain  time,  whereby  a  surplus 
would  be  realised ;  held,  that  the  assign- 
ment was  not  to  be  deemed  voluntary  and 
fraudulent  within  the  Insolvent  Acts,  and 
that  there  was  a  sufficient  consideration 
from  the  defendants.  KtUghi  t.  Fergus- 
son,  5  H.  &  W.  389. 

(j)  See  the  observations  of  Abbott, 
L.  C.  J.,  in  The  King  v.  Sheriff  of  Ches- 
ter, I  Chitty's  R.  476.    In   trover  for 


goods  detained  (beyond  the  period  allowed) 
for  a  distress  for  rent  due  from  a  third 
party,  the  Court  refused  to  compel  the  de- 
fendant to  prodace  an  agreement  in  his 
possession  entered  into  by  such  third  party, 
authorising  the  defendant  to  remain  in 
possession  of  the  distress,  for  the  purpose 
of  being    inspected,   and   if    necessary, 
stamped.  Lawrence  v.  Hooker,  6  Bing.  0. 
Action  by  a  corporation   against    their 
clerk  for  making  fiedse  entries,  the  Court 
refused  to  order  the  defendant  to  have 
inspection  of  the  books,  he  not  having 
sworn  that  it  was  essential  to  his  defence, 
and  the  plaintiff  having  furnished  him  with 
the  item  of  charge  to  be  considered  as  a 
particular,  and  offered  him  inspection  of  a 
particular  item.    Imperial  Gas  Company 
V.  Clarke,  7  Bing.  95.    In  a  suit  by  the 
vicar,  and  motion  for  the  production  of 
papers,  admitted  by  the  answer  of  one 
defendant  to  be  in  his  possession,  but  which 
he  contended  related  to  the  impropriate 
rectory  and  tithes,  the  Court,  distinguish- 
ing between  such  deeds  as  related  to  the 
defendant's  title,  and  those  which  were 
only  collateral,  refused  the  motion.     CoU 
lint  V.  Qresley,  2  Y.  &  J.  491.    Inspection 
was  refused  to  a  plaintiff  in  replevin  of  a 
deed  to  which  he  was  no  party,  assigning 
the  reversion  of  the  demised  premises  to 
the  avowant.    Brown  v.  jRose,  6  Taunt. 
305.    In  general  an  adverse  claimant  hav- 
ing no  interest  in  title-deeds,  has  no  right 
to  inspect  them.     Talbot  v.  ViUeboii,S 
T.  R.  142.    The  defendant,  after  settling  a 
draft  of  articles  of  partnership,  engrossed 
and  executed  a  deed  differing  from  the 
draft.    The  plaintiff  refused  to  execute  the 
deed,  but  commenced  an  action  for  breach 
of  agreement  to  take  him  into  partnership. 

ood 


566  INSPECTION. 

Inspection  ^^^^  to  be  allowed  to  inspect  and  take  a  copy  of  a  writ  in  the  possession 
when  a^  of  the  defendant,  late  sheriff  of  Chester,  to  enable  him  to  frame  his  declare- 
lowed.  ^Iqq^  ^^^  Court  refused  the  application  (A).    But  if  the  plaintiff  be  either  an 

actual  party,  or  a  party  in  interest  to  an  instrument  in  the  defendant's  pes* 
session,  the  Court  will,  if  it  be  necessary,  compel  the  production  of  it  in 
order  to  be  stamped,  or  that  a  copy  may  be  taken,  although  the  interest  of 
the  party  does  not  appear,  except  by  his  own  declaration,  by  which  he  elaims 
an  interest  In  order,  however,  to  obtain  this  rule  the  applicant  must  either 
be  an  actual  party  to  the  instrument,  or  a  party  in  interest  (/).  Where  one 
part  only  of  an  indenture  was  executed,  the  Court  compelled  the  defendant, 
who  had  possession  of  it,  to  produce  it  for  the  inspection  of  the  other 
party  (m) ;  for  one  part  only  having  been  executed,  there  was  an  implied 
agreement  by  the  party  who  had  the  possession  of  it  to  produce  it :  and  in 
such  a  case  the  Court  will  direct  an  inspection,  although  the  plaintiff  requires 
it  for  the  purpose  of  discovering  some  defect  in  the  deed  (n). 

So  where  an  action  is  brought  by  a  sailor  for  his  wages,  the  Court  will 
compel  the  master  to  produce  the  ship's  articles,  and  give  a  copy  (o). 

And  in  general  it  seems  that  whenever  the  defendant  holds  a  document  as 
a  trustee  for  the  other,  the  Court  will  compel  him  to  produce  it  for  inspee- 
tion,  upon  an  action  brought  by  the  other  party.  Where  the  defendant  was 
a  stakeholder,  the  Court  ordered  him  to  produce  a  copy  of  a  racing  contract 
for  the  plaintiff  (/?). 

Where  a  plaintiff  declares  on  a  specialty,  the  defendant  is  entitled,  as  of 
course,  to  oyer  of  the  deed ;  and  although  the  instrument  be  not  declared 
upon,  but  is  wanted  for  the  purposes  of  evidence  only,  the  Courts  win  com- 
pel the  production,  for  the  purpose  of  inspection,  stamping,  or  taking  a  copy, 
upon  the  application  of  the  party  who  has  an  interest  in  the  instrument  (9), 
although  the  practice  was  formerly  to  the  contrary  (r).  According  to  the 
present  practice,  a  Judge  will,  upon  summons,  order  a  copy  of  the  instro- 
raent  on  which  the  action  is  founded,  to  be  delivered  to  the  defendant  or  his 
attorney,  whenever  the  action  is  founded  upon  a  written  instrument,  whether 

The  Court  refused  a  motion  for  leave  to  (m)  Blakey  y.  Partery  1  "numt.  d86L 

inspect  and  copy  the  deed.    Batcliff  v.  (n)  King  y.  King,  4  Taunt.  606.     Tlie 

Bleasby,  3  Bing.  48.  Court  refused  to  compel  the  defendant  who 

(k)  The  King  v.  Sheriff  of  Chefter,  1  was  in  possession  of  a  lease,  on  which  the 

Chitty's  R.  476.    Note,  that  the  plaintiff  plaintiff  broaght  an  action,  to  pennit  a  copy 

had  neglected  to  call  the  defendant  to  letum  to  be  taken,  dthongh  it  appealed  that  tlie 

the  writ  into  the  court  of  Great  Session  at  plaintiff  had  no  copy  or  counterparty  and 

Chester.  although  the  attorney  who  drew  the 


(I)  Taylor  v.  Otborru,  4  Taunt.  159,  n.  and  counterpart  had    absconded.      Xortf 

As  between  two  persons  admitting  them-  Portmore  v.  Goring^  4  Bing.  68.     Bat 

selves  to  be  tenants  in  common,  a  court  of  note,  it  was  not  shown  that  no  counterpart 

equity  will  order  the  production  of  title-  was  in  existence,  and  on  that  ground  tlw 

deeds,  in  the  hands  of  either,  for  the  inspec-  Court  decided.    So  where  bought  and  sold 

tion  of  the  other ;  Init  where  one  had  sold  notes  are  delivered  by  the  broker,  it  seems 

his  share,  and  was  in  possession  as  mortg^-  that  the  vendor  is  entitled  to  an  inspectkin 

gee  of  the  vendee  only,  the  Court  held  that  of  the  note  delivered  to  the  vendee.    Per 

they  could  not  compel  it,  the  rule  bemg,  Hullock,  B.,  in  Grant  v.  Fletcher^  Lad- 

that  a  mortgagee  has  no  right  to  show  Ids  caster  Lent  Assises,  1896. 

mortgagor's  title.    {Lambert  v.  Rogert,  4  (o)  1  Taunt  886 ;  Abbott,  O.  S.  38a 

Menvale,  480.)    An  heir  cannot  support  a  /    \  u           ^00                         ^^ 

bill  for  title-deeds,  without  showing  that  ^^'  ^«™^  *^' 

they  are  in  some  way  necessary  to  enable  C^)  1'idd,  638. 

him  to  recover  at  law;  he  must  rely  on  his  (r)  lb.  &  Salk.  316,  where  the  Conrt  re- 
title  as  heir;  and  if  he  cannot  set  aside  the  fused  a  copy  of  a  note,  in  an  actkui  on  a 
will  he  has  nothing  to  do  with  the  deeds,  parol  contract,  ofwliichtlie  note  was  merely 
Jonet  v.  Joneif  3  Menvale,  172.  evidence. 
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it  be  a  policy  of  insurance  ($)y  bill  of  exchange,  or  special  agreement  or 
undertakiDg  (0  in  writing  to  pay  the  debt  of  another,  if  special  ground  be 
laid,  as  that  the  demand  is  of  long  standing,  and  the  defendant  has  no  copy 
of  the  instrument,  or  that  there  is  reason  to  suspect  its  being  forged  (u) ;  and 
it  is  not  material  whether  the  instrument  be  or  be  not  stated  in  the  declara- 
tion to  be  in  writing.  The  rule  laid  down  by  Lord  Mansfield  on  such 
occasions  was,  that  wherererthe  defendant  would  be  entitled  to  a  discovery 
in  equity,  he  should  have  it  in  a  court  of  law  (v).  It  has  been  stated  that  in 
an  action  between  a  Smithfield  factor  and  a  grazier,  the  Court  ruled  the 
plaintiff  to  show  cause  why  he  should  not  produce  upon  the  trial  his  books 
of  account  of  beasts  sold,  and  of  monies  received  on  the  defendant's  account^ 
and  that  no  cause  being  shown,  the  rule  was  made  absolute  {x}.  On  a  new 
trial  granted,  the  Court  has  allowed  the  inspection  of  a  deed  read  on  the 
former  trial  (y). 

"When  a  party  is  ordered  to  produce  the  documents  which  bear  upon  the  Of  what 
issue,  he  is  not  bound  to  produce  such  parts  of  documents  as  do  not  relate  doduneotik 
to  the  issue;  but  if  the  applicant  insist  that  anything  material  has  been 
withheld,  the  other  party  must,  in  analogy  to  the  practice  in  the  Court  of 
Chancery,  deny  by  affidavit  that  what  he  withholds  is  relevant  («:)• 

It  seems  to.be  a  general  rule,  that  a  Court  will  not  compel  a  party  to 
discover  his  evidence  before  trial,  by  the  production  of  his  books  or  other 
private  documents  (a).    And  the  Court  refused  the  application  where  the 


(f)  TUd,  584, 8d  ed.  and  see  the  St  19 
O.  2,  c.  37,  B.  e. 

(0  lb.  Barry  v.  Alexander,  25  G.  2, 
8tr.  1 1 30.  Where  in  an  action  on  an  agree- 
ment to  take  the  plaintiff  into  the  defend- 
ant's employmeot,  tlie  defendant  pleaded, 
Ist,  the  general  issue ;  2nd,  that  there 
was  no  memorandum  in  writing,  &c;  to 
which  the  plafaitiff  replied  that  there  was 
such  a  writing;  held,  that  the  defendant 
was  entitled  to  an  inspection  of  it,  as  in  any 
other  case  where  there  is  only  one  copy  of 
the  contract,  and  where  the  party  holding 
is  to  be  considered  a  trustee  for  the  pro- 
duction of  it  for  the  other.  JBlogg  v.  Kent, 
6  Bing.  614.  Where  the  plahitiff  made 
affidarit  that  he  sued  the  defendant  to 
recover  damages  for  a  breach  of  agreement 
in  not  entering  into  partnenhip,  pursuant 
to  a  partnership  deed  drawn  np  and  signed 
by  the  plaintiff,  but  remaining  in  the  cus- 
tody of  the  defendant  or  his  attorney,  and 
that  the  plaintiff  possessed  neither  copy  nor 
counterpart  of  the  deed ;  the  Court  granted 
a  rule  enabling  the  plahitiff  to  inspect  the 
deed  and  take  a  copy,  though  the  defendant 
swore  he  had  not  executed  the  deed.  On 
a  motion  for  leave  to  inspect  a  partnership 
deed,  the  affidavit  should  state  that  the 
party  moving  has  neither  copy  nor  coun- 
terpart Morrow  v.  Saunders,  1  B.  &  B. 
318;  Bateman  v.  PhiUipt,  4  Taunt  157. 
Upon  a  plea  of  letters  patent  not  enrolled, 
the  Court  will  direct  a  copy  to  be  given. 
R.  V.  Amerfff  1  T.  R.  149. 

(tt)SeeTidd'sPrac.610,7thed.  Barry 
V.  Alexander,  25  O.  9,  K.  B. 

(r)  Tidd,  524,  cites  Barry  v.  Alexander, 


Mich.  85  Q.  3.  On  a  bill  filed  for  a  disco- 
very, it  is  not  competent  to  the  plaintiff  to 
call  for  all  the  defendant's  deeds  indiscri- 
minately ;  some  specific  deed  or  deeds  should 
be  pointed  out,  and  the  object  of  the  party 
calUng  for  them  fully  and  clearly  stated* 
Shaw  V.  S?iaw,  12  Pri.  163.  See  Wor^ 
thington  v.  Stafford  Canal  Company f. 
lb.  166. 

(x)  2  Str.  liao. 

(y)  Where  on  the  trial  the  defendant 
produced  two  deeds,  one  only  of  which  was> 
read,  but  the  execution  of  the  other  wa» 
adnutted ;  held,  that  upon  a  new  trial  being 
granted,  the  opposite  party  was  entitied  to 
have  inspection  of  that  instrument  only 
whk:h  had  been  read.  Hewitt  v.  Pigotty 
7  Bing.  400.  Where  a  party  produces  hia 
titie-<^eds  to  defeat  his  adversary's  daimi, 
the  Court  will  give  the  latter  an  opportu- 
nity of  inspecting  them.  WiUu  v.  FarreTf 
2  Y.  &  J.  242. 

(z)  Cl\ff&rd  V.  Taylor f  1  Taunt  167; 
1  Camp.  562. 

(a)  Infra,  (A).  In  Price  ▼.  Tatfor^, 
Bayley,  J.,  refused  an  application  made  by 
the  plaintiflr  to  inspect  aod  take  a  copy  of 
an  entry  of  a  sale  of  peach-wood  by  the 
defendant  to  the  plaintiff,  supposed  to  have 
been  made  in  the  defendant's  books ;  the 
plaintiff's  affidavit  did  not  state  that  such 
entry  had  been  signed  either  by  the  parties 
or  by  any  agent ;  and  he  observed  upon  the 
hardness  of  the  defendant's  situation  if  he 
were  compellable  to  produce  an  entry 
which  might  be  used  as  evidence  against 
him,  but  which  would  not  be  evidence  for 
him. 
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Of  whftt        object  was  to  enable  the  defendant  to  plead  in  abatement  the  non*joindef  of 

documents,    paries  (b).    In  another  case  the  Court  refused  a  motion  for  the  inspection 

of  the  bill  of  exchange  on  which  the  action  was  brought,  and  for  impounding 

it  in  the  hands  of  the  prothonotary,  on  the  suggestion  of  its  being  a  forgery ; 

for  this  is  matter  of  defence  on  the  trial  (e). 

In  actions  on  policies  of  insurance,  the  Court,  or  a  Judge  at  Chamben,  at 
the  instance  of  the  underwriters,  will  order  the  assured  to  produce  all  papers 
relevant  to  the  issue  (d). 

Where  the  applicant  is  neither  an  actual  party  to  tiie  instrument,  nor  s 
party  in  interest,  the  Court  will  not  compel  the  production  of  an  inatni- 
ment  to  be  stamped  (e).  Where  an  action  was  brought  on  a  bond,  and  the 
defendant,  on  a  suggestion  of  forgery,  moved  that  it  might  be  examined  in 
the  hands  of  the  plaintiff,  by  an  officer  from  the  Stamp-office,  the  Court 
refused  the  application,  since  it  might  be  the  means  of  convicting  the  party 
of  a  capital  felony  (/).  And  where  each  party  has  his  own  part  of  the 
instrument,  the  Court  will  not  compel  the  defendant  to  produce  his  part  or 
copy.  If  the  plaintiff  lose  the  bond  on  which  the  action  is  brought,  the 
Court  will  not  compel  the  defendant  to  produce  his  copy  (^). 

In  general,  the  Court  will  not  compel  a  party  to  discover  the  evidenee 
before  the  trial,  by  the  production  of  his  books  or  other  private  instro- 
ments  (h) ;  nor  will  they  grant  a  rule  for  the  inspection  of  books  or  docu- 
ments of  a  private  nature  in  the  hands  of  third  persons  (t). 

But  though  the  law  will  not  compel  one  who  is  not  a  party  to  the  suit  to 
permit  the  inspection  of  private  books  and  documents^  it  is  otherwise  where 
(orporation  ^^^  document  can  be  considered  to  be  of  a  public  nature,  in  which  the 
books.  applicant  has  an  interest  in  common  with  others,  as  in  the  case  of  court- 

rolls  and  corporation  books  (J),  With  respect  to  a  tenant  or  member,  the 
books  are  public  books;  they  are  common  evidence,  which  must  of  necessity 
be  kept  in  some  one  hand,  and  then  each  individual  possessing  a  legal 
interest  in  them  has  a  right  to  inspect,  and  to  use  them  as  evidence  of  his 
rights  ;  but  with  respect  to  a  mere  stranger,  unconnected  in  interest,  snch 
books  are  to  be  considered  as  the  books  of  a  private  individual,  and  no 
inspection  can  be  compelled.  This  was  decided,  after  much  consideration, 
in  the  case  of  The  Mayor  of  Southampton  v.  Oreaves  (A),  notwithstanding 
several  modem  cases,  in  which  the  granting  such  applications  in  the  case 
of  corporations  seemed  to  have  been  considered  as  a  matter  of  course  (Q. 
In  that  case  the  corporation  brought  an  action  against  the  defendant  lor 
tolls,  and  the  Court  denied  the  application  to  inspect.  A  similar  application 
had  been  refused  in  an  action  of  trespass,  where  the  defendant  justified 


Inspection 
of  court- 
rolls  and 


{b)  Beale  v.  Bird,  2  D.  &  R.  419. 

(c)  Hildyard  v.  SmUh,  1  Bing.  451. 

(d)  1  Camp.  502}  1  Taunt.  47. 1G7. 

(e)  Taylor  v.  Oibome,  4  Taunt.  159,  n. 
(/)  Chetwynd  v.  Mamell,  1  B.  &  P. 

«71. 
(g)  Street  v.  Brown,  6  Taunt  902. 

(A)  Tidd,  525;  6  Mod.  364;  bat  see 
2  Burr.  2489. 

(i)  TIdd,  524;  Ld.  Raym.  705.  027;  1 
Barnard,  466;  Barnes,  286 ;  C. T.  Hardw. 
130 ;  2  BL  R.  850.  But  it  seems  that  a 
stakeholder  was  compelled  by  the  Court  to 
produce  an  entry  of  a  racing  contract,  that 
a  copy  mlglit  be  taken.   Barnes,  430.    In 


White  ▼.  Earl  of  Montgomery^  2  Str. 
1 198,  a  third  person,  having  possossion  of 
the  bond  sued  <m,  was  oompeOed  to  produce 
it.  A  bankrupt  is  not  entitled,  pzeTioos  to 
the  trial  of  an  action  by  which  he  disputes 
the  banlunptcy,  to  inspect  the  proceedings. 
Lofit,80. 

ij)  Per  Boiler,  J.,  R,  v.  HoUamd,  2  Stra. 
260. 

(A)8T.B.500.  See  the  opinions  of  U. 
Hardwicke,  and  of  C  J.  Be  Grey,  there 

dted. 

(0  Mayor  ofl^ynn  t.  J>eiil<m,  1  T.  R 
680;  3  T.  R.  903.  Mayor  of  l4mdom  ▼. 
Mayor  nfLynn,  1  U.  B.  211. 
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under  the  corpomtion  of  Ipswich,  for  diatraining  for  a  toU  for  repairing  the  inspeetloa 
quay  (m),  and  in  many  other  instances.  of  public 

The  Coart  will  not  grant  an  application  by  members  of  a  corporate  body  "^"' 
for  a  tnandamuB  to  inspect  the  documents  of  a  corporation,  unless  it  be 
shown  that  such  inspection  is  necessary  with  reference  to  some  specific 
dispute  or  question  depending,  in  which  the  parties  applying  are  interested ; 
and  the  inspection  will  then  only  be  granted  to  such  extent  as  may  be 
necessary  for  the  particular  occasion  (n). 

But  in  an  action  of  debt  for  a  penalty  under  a  bye-law,  the  defendant 
vas  allowed  an  inspection  of  the  bye-law  and  of  the  corporation  books ;  for 
as  the  law  was  made  for  the  public  good  of  the  residents,  the  defendant 
could  not  be  regarded  as  a  stranger  (0). 

In  an  action  between  the  impropriator  and  the  parishioners,  as  to  the 
right  to  a  house,  the  Court  refused  to  the  former  the  inspection  of  the 
parish  books,  and  copies  of  so  much  as  regarded  his  title,  saying  that  the 
case  differed  from  that  of  copyholders,  because  all  the  tenants  of  the  manor 
have  an  interest  in  the  court-rolls,  but  the  impropriator  had  a  distinct  inte- 
rest from  the  parishioners ;  it  was  not  a  parochial  right,  but  a  title,  which 
was  in  question,  and  therefore  it  was  not  reasonable  that  the  parish-books 
should  be  produced,  which  would  be  to  show  the  defendant's  evidence  (p). 

On  a  question  between  two,  as  to  the  right  to  a  manor,  the  Court  refused 
to  grant  a  rule  for  the  production  of  the  rolls  at  the  trial,  since  it  was  out 
of  the  common  case  between  two  tenants  (q). 

In  the  case  of  The  King  T,Algood{r)y  in  which  most  of  the  previous  cases 
on  the  subject  were  referred  to  (<),  it  was  held  that  a  freehold  tenant  of  a 
manor  has  no  right  to  the  inspection  of  the  rolls,  unless  there  be  some  cause 
depending.  And  where  the  question  is  between  the  lord  and  a  stranger, 
inspection  will  not  be  granted  {t) ;  but  a  copyholder  who  claims  an  interest 
may  have  an  inspection  of  so  much  of  the  rolls  of  a  manor  as  concerns  his 
own  interest  (u),  although  no  cause  be  depending  at  the  time.  Upon  a 
question  between  the  parish  of  St,  Margaret  and  The  Dean  and  Chapter  of 


(m)  Per  Lawrence,  J.,  8  T.  R.  605; 
Sodget  ▼.  AtkU,  8  WUs.  898. 

(n)  The  King  v.  Masters  and  Wardens 
i^  the  Merchant  Tailors^  Company^  2 
B.  &  Ad.  115. 

(0)  Harrison  v.  WilliamSy  8  B.  &  C. 
162. 

{p)  Cox  V.  Copping,  5  Mod.  895.  Semf 
ble,  S.  C.  with  Anon.  Ld.  Raym.  337.  See 
also  i?.  V.  Worsenham,  Ld.  Raym.  705 ; 
The  Queen  v.  Mead^  Ld.  Raym.  927.  And 
flee  the  case  oiMay  v.  Owynne,  4  B.  &  A. 
301.  The  Court  will  not  compel  the  vestry 
clerk  of  a  parish  to  produce  and  permit 
copies  to  be  taken  of  documents  from  the 
paiiah  chest  in  his  custody,  for  any  other 
than  parochial  purposes.  May  ▼.  Gtoynntf, 
4  (B.  &  A.  801.  In  an  action  to  t^  the 
validity  of  a  church-rate,  the  Court  g^ranted 
an  order  for  the  plaintiff  to  inspect  and 
copy  the  parish  books,  without  any  order 
as  to  the  costs  of  a  par^  attending  to  exhi- 
bit them.  NetoeU  v.  Simpkin,  6  Bhig.  565. 
A  rated  parishioner  is  entitled,  under  22 
Geo.  8,  c.  88, 8.  7,  to  inspect  the  accounts 
kept  by  the  g^uardians  of  the  poor,  althoug^h 
the  time  for  appealing  may  be  gone  by,  and 


a  mandamus  granted.  M.  v.  Great  Far^ 
ingdonf  9  B.  &  C.  541.  On  an  indict- 
ment against  the  county  for  not  repairing 
a  bridge,  it  being  a  question  whether  the 
parish  or  county  were  liable,  the  Court 
refused  to  compel  the  former  to  produce 
books  of  certidn  trustees  of  lands  and 
bridgewaidens,  elected  by  the  inhabitants 
in  vestry,  and  to  whom  the  accounts  were 
submitted,  not  being  public  but  parochial 
books,  and  the  application  being,  in  fact, 
by  one  litigant  party  to  compel  the  other 
to  produce  his  own  private  books  to  make 
out  a  case  against  him.  R.  v.  Bucking' 
ham  Justices,  8  B.  &  C.  875. 

(g)  Wood  V.  Whiteomb,  12  Vhi.  Ab.  146, 
pL9. 

(r)  7  T.  R.  74a 

(s)  JR.  V.  Shettey,  3  T.  R.  I4l ;  Hodson 
V.  Pearher,  27  G.  2,  C.  B.;  Barnes,  287 ; 
Talbot  V.  ViUebois,  Mich.  28  O.  8 ;  Boe 
V.  Aylmer,  Barnes,  821;  Baldwin  v. 
Tudge,  lb. 

(0  Talbot  V.  VilUbois,  2  Str.  1228. 

(u)  B.  V.  Lucas,  10  East,  235;  Bate" 
man  v.  Phillips,  4  Taunt  162. 
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Weitndngter,  as  to  the  right  of  nominating  the  parish  clerk,  the  Court  refused 
an  inspection  of  the  parish-hooks  to  the  dean  and  chapter  {x). 

So  the  Court  has  granted  a  mandamus  for  the  inspection  of  county 
rates  (y). 

Upon  the  same  principle,  one  who  has  an  interest  in  any  public  books, 
whether  Bank,  East  India,  parish  or  custom-house  books,  has  a  right  to  bt- 
spect  them  when  they  are  material,  and  to  take  copies  of  them  (c).  In  Otiy 
y.  Hopkins  (a),  an  order  was  made  for  the  production  of  the  books  of  the 
East  India  Company,  in  a  cause  between  parties  having  stock  there,  since 
the  books,  the  Court  said,  were  the  title  of  the  buyers  of  stock ;  so  the  hooki 
of  the  commissioners  of  the  lottery,  and  their  numerical  lists,  are  of  a  publie 
nature,  and  ticket-holders  may  have  an  inspection  of  them  by  rule  of  court  (^). 
But  the  East  India  Company,  it  was  held,  were  not  obliged  to  produce  their 
private  books  or  letters  (c) ;  nor  any  private  books  relating  to  the  appoint- 
ment of  their  servants  (d) ;  nor  will  the  Court  allow  an  inspection  in  such 
cases  unless  it  be  material  (e) ;  nor  the  inspection  and  copying  of  more  thtn 
is  material  to  the  question  (/) ;  nor  will  the  Court  compel  the  production  of 
public-books  upon  a  question  between  parties  who  have  no  interest  in  them. 
It  was  held  that  the  officer  served  with  a  subpcend  duces  tecumj  in  order  to 
decide  a  wager  between  two  persons  as  to  the  amount  of  the  revenue,  was 
not  bound  to  produce  the  books  (g), 

A  party  to  a  proceeding  has  usually  a  right  to  an  inspection  of  those  pro- 
ceedings where  it  is  necessary  for  the  purposes  of  a  civil  suit.  Where  the 
plaintiff  had  been  sued  in  the  Court  of  Conservancy,  London,  and  taken  in 
execution,  for  which  he  brought  an  action  of  trespass,  the  Court  granted  t 
rule  that  he  should  be  at  liberty  to  inspect  the  books  of  proceedings,  so  fsx 
as  they  related  to  the  cause  against  himself  (A).  And  in  an  action  for  a 
malicious  prosecution,  where  it  was  necessary,  in  order  to  support  the  action, 
that  the  plaintiff  should  have  copies  of  the  examinations  before  the  justices, 
and  of  the  warrant  on  which  he  was  apprehended,  the  Court  granted  a  rule 
accordingly,  and  directed  that  the  originak  should  be  produced  at  the 
trial  (t). 


(x)  Ttamer  v.  GethiUy  12  Tin.  Ab.  147, 
pi.  11. 

(y)  It,  ▼.  Justices  of  LtMssterthxrs^  4 
B.  &  C.  801.  But  application  must  first  be 
made  to  the  justices  at  their  quarter  ses- 
sions, lb.  But  the  Court  will  not  grant  a 
mandnamu  for  the  inspection  of  church- 
wardens' accounts,  under  17  G.  2,  c.  38, 
without  special  cause.  17.  t.  Clear,  4  B. 
ft  C.  890.  For  the  clause  is  not  general, 
but  is  for  the  remedy  of  partlcuU^  erils. 
See  further,  note  ({)  supra* 

(z)  7  Mod.  139;  2  Str.  804;  Barnes, 
296;  1  Barnard, 455;  2  Str.  054. 1005. 

(a)  7  Mod.  120;  S.  C.  2  Ld.  Raym. 
851;  1  Salk.  281.  285;  2  Salk.  555. 
1446. 

(6)  Seinotti  v.  Bumstead^  others,  HiL 
36  G.  3  ;  Tidd.  Pr.  531,  3d  edit 

(c)  Shelling  y.  Farmer,  1  Str.  645. 

{d)  Murray  t.  TliornhUl,  2  Str.  717. 

(e)  Benson  v.  Port,  cited  1  Wils.  240 ; 
1  Bl.  R.  40;  1  Barnard,  455;  1  Str. 
1223. 

(/)  lb.  and  SUsds  v.  Walter,  12  Vin. 
Ab.  Bt.  146,  pi.  8. 


8!i 


i)  Atheffold  Y.  Beard,  2  T.  R.  61& 
i)  Wilson  T.  Rogers,  2  Str.  1242. 
(i)  JR.  T.  Smith,!  Str.  126.   See  WM 
Y.  Richards,  Barnes,  268.    In  Herbert  f . 
Aehbume,  1  Wils.  207,  the  Court  gnnted 
a  rule  for  the  inspection  of  the  books  of  the 
sessions  of  the  corporation  of  Kendall,  opon 
a  question  whether  the  park  lands  were 
within  the  town  or  corporation  at  Kendall, 
on  the  ground  that  they  were  public  books, 
which  every  one  had  a  right  to  see.    But  io 
the  case  of  The  King  v.  The  Sheriff  of 
Chester,  1  Chitty's  R.  470,  Abbott,  L.  C.  J. 
said,  We  grant  mandamases  to  inspect  cor- 
poration £)oks  as  a  matter  of  right  to  har- 
gesses  who  have  an  interest  In  the  coip^ 
ration,  but  I  know  of  no  right  that  thii 
Court  has  to  authorize  a  person  to  isspeet 
the  books  of  quarter  sessions.    In  the  case 
of  the  King  y.  Purcell,  Vice  ChaneeOsr 
of  Oxford  1  Wils.  230,  that  of  1?.  ▼.  Berh 
ing,  7  G.  1,  was  cited  as  a  precedent  of  s 
rule  granted  by  the  Court  of  K.  B.  to  is* 
spect  the  books  and  records  of  the  Cowt, 
where  the  indictment  was  found  bn  a  eHni- 
nal  case ;  but  it  appears  fnm  thestateoMBt 
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An  inspection  is  never  granted  in  a  criminal  case,  beeanse  no  one  is  bound  in  criminal 
to  produce  evidence  against  himself  (ft).  Upon  an  information  against  one  caaes^ 
of  nine  trustees  of  a  charity,  incorporated  by  Act  of  Parliament,  by  the  name 
of  Surveyors  of  the  Highways  of  Aylesbury,  for  executing  his  office  without 
taking  the  oaths,  the  Court  denied  to  Ihe  prosecutor  (/)  inspection  and 
copies  of  their  books  of  elections,  and  of  their  reoeiptB  and  disbursements, 
because  they  were  of  a  private  nature,  and  it  would  be  to  make  a  man  pro- 
duce evidence  against  himself  in  a  criminal  case.  Nor  is  it  granted  in  criminal 
cases,  at  the  instance  of  the  defendant,  in  any  case,  with  respect  to  any  depo- 
sitions or  examinations  of  any  kind  which  have  takep  place.  And  therefore 
where  an  information  had  been  filed  against  Holland,  upon  the  report  of  a 
board  of  inquiry  in  India,  the  Court  refused  the  defendant's  motion  for  an 
inspection,  and  said  that  they  had  no  power  to  grant  it  (m). 

It  seems  that  a  proceeding  by  quo  warranto  is  not  considered  as  a  criminal 
one  within  the  rule  (n)..  The  motion  for  leave  to  inspect  books  is  made 
upon  affidavit,  stating  the  circumstances  of  the  case,  and  that  application 
has  been  made  and  refused  {p)»  It  seems  that  the  Court  will  not  grant  the 
motion  before  issue  joined,  for  till  then  it  does  not  appear  whether  an 
inspection  is  necessary  (p). 

INTENTION. 

Wherb  an  act  has  been  done  voluntarify,  the  particular  intention  with  Intention, 

which  it  was  done  may  either  be  material  or  immaterial  to  the  legal  charge  ^^^^ 

or  claim  (q).  ^^.  ^ 

of  Lee,  C.  J.  lb.  that  that  was  the  ease  of  an 
indictment  for  exercising  a  trade  without 
having  served  an  apprenticeship,  and  that 
application  being  made  tliat  the  name  of 
the  prosecutor  should  be  disclosed,  the 
Court  refused  the  application,  obserring 
that  the  defendant  might  liave  a  rule  to 
take  a  copy  of  the  record,  when  he  might 
see  on  the  back  of  the  indictment  who  the 
prosecutor  was.  In  Bdwardi  v.  Vetey^ 
Ca8.Temp.  Hardw.  128,in  an  actionbronght 
for  taldng  a  silver  cup  of  the  pUintilr'B 
under  a  distress  upon  a  fine  imposed  on  tlie 
plaintiff,  being  an  under  officer  to  tlie  cosh 
nussioners  of  lieutenancy  for  the  city  of 
London,  a  rule  was  made  for  the  plahitiflT 
to  inspect  the  books  and  papers  of  rates 
and  assessments  of  tlie  lieutenancy. 

(k)  B.  ▼.  PumeU,  1  Bl.  37 ;  1  Wils. 
399;  perBuller,J.7T.R.143;  1  Bamaid, 
455;  2  Str.  1005.  1223;  3  T.  R.  308;  2 
Taunt  115.  The  gprand  jury  may  receive 
secondary  evidence  of  tlie  contents  of  the 
forged  instrument,  wliere  from  its  being  in 
the  hands  of  the  prisoner,  or  any  otlier 
cause,  it  cannot  be  produced ;  and  where  a 
witness  otjects  to  producing  deeds,  if  they 
are  part  of  the  evidence  of  the  title  to .  his 
estate,  he  cannot  be  compelled  to  produce 
them ;  but  if  not  he  may.  B.  v.  Hunter, 
3  C.  &  P.  502. 

(0  The  Queen  v.  Meadf  Ld.  Raym. 
927;  12  Vm.  Ab.  146,  pi.  6;  «.  v.  Dr. 
^rt^nmn,2Str.l203;  1  Lord  Raym.  705; 
3  Str.  1005.  1210;  1  Wils.  320;  4  Burr. 
2489;  1  BL  R.  37.  351. 

(m)  B.  V.  HoUandj  4  T.  R.  601. 

(n)  See  B.  v.  Babb,  8  T.  R.  579. 


(o)  Tidd.  Pr.  533, 3d  edit;  3  Wils.  399; 
Str.  1223. 

(p)  3  Wils.  308;  1  Ld.  Raym.  353; 
Carth.  421. 

(q)  It  has  been  said,  in  the  ease  of  an 
action  for  an  alleged  libel,  that  if  the 
fact  he  justified,  the  motive  and  intention 
are  immaterial.  Declaration  for  a  libel 
imputing  perjury;  plea,  tiiat  it  was  con- 
tabled  in  an  affiiUivit  in  defence  of  a  charge 
of  refusing  to  grant  a  licence ;  and  held  to 
be  good,  without  any  denial  that  it  was 
done  wilh  intent  to  asperse  the  plaintiff,  or 
that  it  was  necessary  for  the  defendant's 
defence,  or  that  it  was  done  with  that  in- 
tent. For  P.  C.  if  the  matter  of  fact  be 
justified,  the  manner  is  of  no  consequence. 
Aetley  v.  Young,  3  Burr.  801.  This  is 
no  doulyt  true,  in  all  cases  where  by  law 
the  feet  is  by  law  constituted  a  peremptory 
bar ;  this  is  in  effect  but  to  say  that  the 
intention  is  immaterial  where  the  law 
maJces  it  immaterial;  a  simple  truism: 
where  however  an  act  may  be  justifiable  as 
of  right,  where  done  with  one  intention,  but 
is  wrongful  and  actionable  if  done  witili 
another  intention,  the  reall  ntention  may 
be  a  question  of  feet,  in  other  words  the 
intention  is  traversable,  although  no  doubt 
the  maxim  "  Jbiie  imponit  nomen  operi,** 
is  usually  of  great  weight.  In  Paster 
V.  The  Bishop  of  Winchester,  Ch.  Ca. 
06.  Yin.  Ab.  (X.  b.),  issue  veas  joined  on 
the  question  whether  the  primary  inten- 
tion of  the  party  was  to  commit  waste ; 
and  see  Doe  v.  Williams,  11  East,  50; 
supra,  tit.  Copyhold.  And  Lucm  v. 
NoekelU,  10 Ring.  157.    And  see  Governor 
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Where  the  intention  is  material,  it  is  in  some  instances  a  conclusion  of 
law  which  may  be  drawn  by  the  Court  either  from  intrinsic  facts  or  extriniic 
circumstances,  but  most  usually  it  is  a  question  of  fact^  under  all  circum- 
stances, for  the  consideration  of  a  jury. 

The  question  of  intention  is  a  conclusion  to  be  drawn  by  the  Court  from 
the  circumstances,  whenever,  by  yirtue  of  any  rule  or  principle  of  law,  the 
conclusion  is  a  necessary  one  from  such  circumstances.  Thus  in  cases  of 
homicide,  the  Courts  frequently  infer  malice  from  the  facts,  without  an 
express  finding  by  the  jury ;  in  other  words,  malice  arises  by  construction. 

It  is  a  rule  of  law  (where  a  general  felonious  intention  is  sufficient  to  con- 
stitute the  offence)  that  a  man  who  commits  one  felony  in  attempting  to 
commit  another,  cannot  excuse  himself,  on  the  ground  that  he  did  not  intend 
to  commit  the  particular  felony  (r).  Thus,  if  A.  intend  to  shoot  J3.,  miss  him, 
but  destroy  C  against  whom  he  had  no  malice,  he  is  guilty  of  the  murder 
of  a 

But  in  such  case  the  offence  contemplated  must  be  a  felony :  if  a  man 
intending  to  commit  a  bare  trespass,  were  to  shoot  another,  it  would  amount 
at  most  to  the  offence  of  manslaughter  (s). 

It  seems  that  the  rule  is  to  be  confined  to  cases  where  a  general  allega- 
tion of  a  malicious  and  felonious  intention  is  sufficient,  and  that  it  does 
not  extend  to  offences  where  a  particular  and  specific  intention  is  essen- 
tial (0. 

In  the  next  place,  although  the  fact  itself  or  its  circumstances  may  not 
supply  any  conclusive  inference  as  to  intention,  independently  of  the  finding 
of  the  jury,  yet  they  may  afford  a />rimi!2 /acie  presumption,  which  on  recog- 
nized legal  principles  ought  to  prevail,  unless  the  presumption  be  rebutted 
by  competent  evidence. 

The  law  constantly  notices  the  universal  principle  of  evidence,  that  a 
man  shall  be  taken  to  intend  that  which  he  does,  or  which  is  the  immediate 
and  natural  consequence  of  his  act(fi). 

In  many  cases,  therefore,  the  allegation  of  intention,  though  essential  to 
sustain  the  charge  or  claim,  requires  no  other  proof  than  that  of  the  fact 
itself;  the  intention  being  the  result  or  inference  which  the  law  draws  from  the 
act  itself,  in  the  absence  of  a  sufficient  legal  justification  or  excuse.  Thus  in 
the  case  of  a  libel,  the  publication  and  noxious  application  of  which  have 
been  proved,  in  the  absence  of  evidence  to  repel  the  presumption,  a  mali- 
cious intention  (x)  is  to  be  inferred  without  further  proof.    Where,  on  the 


qfPoor  ofBrittol  v.  Wait,  2  A.  &  £.  264. 
It  has,  however,  frequently  been  held  that 
a  man  may  distrein  for  one  service,  and 
avow  for  another.  lT\fra,  tit.  Trespass. 
The  latter  cases  stand  on  a  somewhat  dif- 
ferent principle :  if  a  man  having  a  right  of 
way  for  one  specific  purpose,  use  it  inten- 
tionally for  another  pnrpoee  when  he  would 
not  have  used  it  for  the  legal  purpose,  an 
actual  wrong  is  done  to  the  owner  of  the 
land,  which  has  been  used  for  a  purpose 
foreign  to  the  grant ;  but  where  a  party  has 
a  power  to  distrein  for  either  of  two  causes, 
the  party  distreined  upon  suffers  no  wrong, 
whether  the  distreinor  intend  to  proceed 
for  the  one  cause  or  the  other,  or  distrein 
without  any  actual  determination  on  the 
subject. 

(r)  East's  P.  C.  514. 


(f)  B.  V.  Vobbt,  East's  P.  C.  513. 

(t )  Thus,  if  A ,  were  to  cut  B.  in  attempt- 
ing to  murder  C,  it  seems,  that  A.  wonM 
not  be  guilty  within  the  stat  7  W.  4, 
and  1  Vic  c.  85,  for  the  indictment  must  al- 
lege a  specific  intention  to  murder  or  faijiire 
C,  which  would  be  negatived  by  the  eri- 
dence.  If  in  that  case  A.  had  actoally 
killed  S,  he  would  have  been  gpoilty  of 
murder ;  but  in  order  to  constitute  murder, 
a  general  malicious  aiui  felonious  intentioo 
is  sufficient,  and  it  is  not  neoesaary  that 
it  should  be  specifically  pofaited  at  the  in- 
dividual. 

(u)  SeeLd.Ellenborough'sobserratloitf, 

3  M.  &  S.  15. 

(x)  See  lid.  £Uenborough*s  observations, 

B,  V.  PhUlipt,  6  East,  470.    Where  an 
act,  in  itself  indifferent,  becomes  ezimJjiai 
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contrary,  the  act  itself  ia  indifferent,  and  is  innocent  or  crindnal  according  When  a 
to  the  intention  of  the  agent,  the  intention,  like  any  other  matter  of  fact,  conclusion 
requires  extrinsic  proof.  of  law. 

Where  a  party  disposes  of  forged  bank-notes,  it  is  an  inference  of  law 
that  he  intended  to  defraud  the  Bank(y);  and  yet,  if  the  jury  do  not  draw 
the  conclusion,  but  merely  find  the  facts,  it  seems  that  the  Court  cannot. 

In  the  absence  of  any  principle  or  rule  of  law,  by  yirtue  of  which  either  a 
Gonclnsiye  inference  or  any  presumption  as  to  intention  ought  to  be  drawn 
from  the  act  or  its  circimistances,  the  specific  intention  of  the  agent  is  a 
matter  of  fact  on  which  the  jury  are  to  exercise  their  discretion  on  the  evi- 
dence before  them,  as  in  ordinary  cases,  ciyil  as  well  as  criminal  (z).  Thus 
on  a  charge  of  homicide,  it  may  be  for  the  jury  to  say  whether  the  act  was 
done  with  a  malicious  intent  to  destroy  another,  or  merely  to  alarm  and 
terrify  him,  or  resulted  from  mere  unavoidable  accident,  independently  of 
any  intention  to  injure  another,  or  even  of  carelessness  or  negligence ;  and 
according  to  that  determination,  the  offence  may  amount  to  murder,  or 
merely  to  manslaughter,  or  chance-medley.  In  order,  however,  to  arrive 
at  a  just  conclusion  upon  such  questions,  the  jury  ought  to  act  upon  those 
presumptions  which  are  recognized  by  the  law,  as  far  as  they  are  appli- 
cable, and  their  own  judgment  and  experience,  as  applied  to  all  the  circum« 
stances  in  evidence. 

Where  the  particular  intention  is  essential,  evidence  of  former  attempts 
with  that  intention  is  admissible  to  prove  the  intent  (a).  It  is  a  general 
rule,  that  whenever  the  fact  of  intention  is  required  to  be  established  by  col- 
lateral evidence,  it  may  be  rebutted  by  contrary  evidence  (b), 

A  doubt  has  existed  whether  a  criminal  agent  who  effects  the  particular  Primaiy 
mischief  prohibited,  but  who  has  a  different  and  primary  object  in  view,  can  and  colia- 
be  guilty  of  an  intention  to  effect  the  particular  mischief,  which  is  but  Jf™^  mtciH 
ancillary  to  the  principal  purpose.    This  difficulty  seems  to  have  arisen 
from  considering  that  as  a  question  of  law  which  is  in  strictness  a  mere 
question  of  fact.    If  the  prisoner  did  in  fitct  intend  the  particular  mischief, 
it  can  be  no  better  defence  in  point  of  law  (c)  than  of  morals  that  he  also 
intended  some  other,  and  perhaps  greater  injury.    Whether  he  intends  the 
particular  consequence,  is  a  question  of  fact  for  the  jury.    A  man,  it  seems, 
intends  that  consequence  which  he  contemplates,  and  which  he  expects  to 
result  from  his  act,  and  he  therefore  must  be  taken  to  intend  every  conse- 
quence which  is  the  natural  and  immediate  result  of  any  act  which  he  volun- 
tarily does ;  in  this  respect,  the  legal  sense  of  the  term  intention  does  not 
differ  from  its  usual  and  ordinary  meaning.    It  is  therefore  a  question  for 
the  jury,  whether  the  agent  did  not,  in  attempting  to  attain  his  primary 


if  it  be  done  with  a  particular  intent,  then 
the  intention  must  tie  alleged  and  proved; 
but  where  the  act  is  in  itself  nnlav^,  the 
proof  of  Justification  or  excuse  lies  on  the 
defendant,  and  on  fidlure  thereof,  the  law 
implies  a  criminal  intention.  Per  Lord 
Mansfield,  5  Burr.  2661.  Starkie  on  Libel, 
Sdedit 

{y)  R.  y.  Mazagora^  2  B.  &  C.  261 ; 
S.  P.  J?.  V.  Sheppard,  Russ.  Sc  Ry.  169. 

(z)  Bac.  Ab.  Trial,  G. ;  1  Hale,  229. 

(a)  B.  ▼.  Voke,  Russ.  &  Ry.  C.  C.  631. 
An  indictment  charging  a  joint  adminis- 
tering of  sulphuric  acid  to  several  hones, 


held  to  be  supported  by  proof  of  mixing  a 
quantity  with  com,  and  dividing  it  amongst 
them ;  but  to  make  such  an  act  criminal, 
it  must  appear  to  have  been  done  with  the 
intent  charged,  and  not  under  a  mistaken 
notion  of  improving  the  appearance  of  their 
skins ;  and  to  show  the  intent,  other  acts 
of  the  party  may  be  shown.  R,  v.  Mogg, 
4  Carr.  &  P.  C.  364.  See  Dmolly*9  Case^ 
and  tit  Coin — Forgsrt. 

(6)  Per  Ld.  Ellenborough,  R.  v.  PhU^ 
lips,  6  East,  475. 

(c)  See  Post.  498. 
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object,  also  intend  the  collateral  mischief  whioti  was  the  neoessarj  or  e? ea 
natural  consequence  of  the  means  used  (d),        t 

In  WiUiams'B  case,  where  the  prisoner  was  indicted  for  cutting  the  dothsi 
of  the  prosecutrix  with  intent  to  spoil  them,  it  appeared  that  the  principal 
object  of  the  prisoner  was  to  injure  the  person.  But  Mr.  J.  BuUer  left  it 
as  a  question  for  the  jury,  whether  the  prisoner  made  the  assault  with 
intent  to  spoil  the  clothes;  informing  them  that  they  might  consider 
whether  a  person  who  intended  the  end,  u  e.  the  injury  to  person,  did  not 
also  intend  the  means  by  which  it  was  to  be  attained  (e). 

In  the  case  of  Coke  and  Woodbume{J),  who  were  indicted  under  the 
Coventry  Act  for  wounding  Mr.  Crisp,  with  intent  to  maim  him,  it  clearly 
appeared  that  the  primary  object  was  to  murder  him ;  but  the  jury  finding 
that  they  contemplated  the  maiming  as  ancillary  to  the  murder,  the  pri- 
soners were  convicted  and  executed.  In  a  recent  CMe{g\  it  appeared  that 
the  prisoner,  in  order  to  facilitate  the  conunission  of  a  rape,  cut  the  piiTSte 
parts  of  the  prosecutrix  with  a  penknife ;  it  was  left  by  the  learned  Judge  to 
the  jury,  whether  the  prisoner,  although  he  probably  meant  to  commit  a 
rape,  did  not  also  intend  to  do  the  prosecutrix  a  grievous  bodily  harm,  and 
that  the  intention  might  be  inferred  ftom  the  act  itself.  The  Judges  were 
unanimously  of  opinion  that  the  conviction  was  right  (A). 

With  a  view  to  civil  compensation  for  a  loss  which  must  fall  on  one  or 
other  of  two  (in  a  moral  sense)  innocent  parties,  it  is  just  and  politic  that 
the  loss  should  fall  on  him  who  voluntarily  did  the  act,  or  who  might  and 
ought  to  have  prevented  the  loss  from  happening  (t) ; — ^to  make  a  man  cri* 
minal  there  must  usually  be  either  malice  or  some  culpable  want  of  res^ 
sonable  care  and  caution. 


{d)  The  intention  in  such  eases  seems, 
in  the  common  use  of  the  word,  to  depend, 
not  apon  the  necessity  of  the  connection 
between  the  act  and  the  consequence,  bat 
on  the  contemplation  and  expectation  of 
the  agent,  that  the  consequence  will  result 
firom  the  act.  He  may  not  intend  the 
consequence,  although  it  be  the  necessary 
and  certain  result  of  the  act ;  as  where  one 
ignonutly  administers  to  another  deadly 
poison,  supposing  it  to  be  a  wholesome 
medicine,  he  does  not  intend  the  death, 
although  it  be  the  certain  consequence  of 
the  act.  So  he  majr  intend  a  consequence, 
although  that  consequence  cannot  result 
from  the  act;  as  where  one  supposing  that 
which  is  in  its  nature  perfectly  hsnuless  to 
be  poison,  administers  it  under  the  expee^ 
tation  that  it  will  occasion  death,  there  he 
intendi  death,  although  it  cannot  result 
from  the  act.  It  is  obvious  that  in  these 
cases  the  iwtmtion  is  identified  with  the 
expectation  of  the  particular  result  which 
esdsts  in  the  mind  of  the  agent.  Where 
the  party  in  doing  an  act  contemplates 
and  expects  any  one  consequence,  or  any 
number  of  consequences  from  his  act,  in 
common  parlance  as  well  as  legal  construc- 
tion he  intends  them  all.  If  a  man,  in- 
tending to  get  rid  of  a  particular  piece  of 
CTidence  against  him,  were  to  bum  the 
document,  would  it  not  be  a  manifest  ab- 
surdity to  say,  that  he  did  not  intend  to 
bom  the  paper  or  parchment  on  which  the 


evidence  was  written,  and  that  he  merely 
inteaded  to  lid  Idmself  of  tlie  writing  which 
it  contained  ?  Equally  absurd  woidd  it  be 
in  point  of  law,  were  tlie  publisher  of 
libels  on  the  efaouracters  of  individDals  to 
insist  that  his  object  was  not  to  deisms 
others,  which  was  a  merd  coUatersl  inei' 
dent,  but  to  profit  by  the  sale  of  his  libels. 

(e)  Leach,  607.  The  jury  found  the 
prisoner  guilty,  but  the  Judges  are  ssid  to 
have  held,  that  to  bring  the  case  within 
the  Stat  6  Q.  1,  c.  83  (which  was  msde 
to  prevent  a  particular  and  misehieToos 
piaotioe  by  tiie  weavers,  of  dcstrqyiof 
foreign  manufactures  introduced  bitothti 
country),  it  was  necessary  that  the  prfansry 
intention  should  be  to  destroy  tlie  clothes. 
There  were,  however,  other  olgectioai 
wiiich  were  fiital  to  the  prosecution. 

(/)  6  St.  Tr.  212. 

{a)  R,  V.  Cnr,  cor.  Graham,  B.,  Chehns- 
ford  Assizes,  1618,  and  afterwards  by  sll 
the  Judges,  under  the  stat  43  Geo.  ^ 
c.68. 

(h)  The  cutting  off  part  of  a  living  sheep, 
with  intent  to  steal,  supports  an  iodlctmeDt 
for  killing  with  intent,  &c  if  the  cnttiiig 
off  must  occasion  the  sheep's  death.  B.  t. 
Ctoy,  1  Russ.  &  Ry.  C.  C.  387. 

(i)  Though  a  man  do  a  lawfiil  thing,  yst 
if  any  damage  do  thereby  belU  snother  he 
shall  answer  it,  if  he  could  have  aeeidei  U, 
As  if  a  man  lop  a  tree,  and  the  boughs  &11 
upon  another  ipto  <fiotfo,7elan  acttoolte** 
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INTEREST  OF  MONEY. 

Thb  stat.  8  &  4  W.  4,  c.  42,  8.  28,  enacts,  that  upon  all  debts  or  sums 
certain,  payable  at  a  certain  time  or  otherwise,  the  jury,  on  the  trial  of  any 
issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  allow 
interest  to  the  creditor  at  a  rate  not  exceeding  the  current  rate  of  interest, 
from  the  time  when  such  debts  or  sums  certain  were  payable,  if  such  debts 
or  sums  be  payable  by  virtue  of  some  written  instrument  at  a  certain  time, 
or  if  payable  otherwise,  then  from  the  time  when  demand  of  payment  shall 
have  been  made  in  writing,  so  as  such  demand  shall  give  notice  to  the 
tlebtor  that  interest  will  be  claimed  from  the  date  of  such  demand  until 
the  term  of  payment ;  provided  that  interest  shall  be  payable  in  all  cases  in 
which  it  is  now  payable  by  law.  Section  29  enacts,  that  the  jury,  on  the 
trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  think 
fit,  give  damages  in  the  nature  of  interest  over  and  above  the  value  of  the 
goods  at  the  time  of  the  conversion  or  seizure  in  all  actions  of  trover  or  tres- 
pass, de  bonis  esportatis,  and  over  and  above  the  money  recoverable  in  all 
actions  on  policies  of  assurance  made  after  the  passing  of  the  Act. 

Interest,  independently  of  the  above  Act,  is  in  general  recoverable,  in  General 
addition  to  the  principal  sum,  upon  an  express  promise,  or  where  a  contract  '^^ 
may  be  implied  from  circumstances,  but  not  otherwise  (j). 

Interest  is  recoverable  wherever  the  intention  of  the  parties  that  it  should  Evidence  of 
be  paid  can  be  inferred  from  the  circumstances,  the  particular  mode  of  ^  coi^tract. 
dealing  adopted  by  the  parties,  or  the  usage  of  the  trade  (k)  in  which  they 


If  a  man  shoot  at  birds  and  hnrt  another 
unawares,  an  action  lies.  If  I  have  land 
through  which  a  river  mns  to  yonr  mill, 
and  I  lop  the  sallows  growing  by  the  ri?er 
aide,  which  accidentally  stop  the  water  so 
as  your  mill  is  injured,  an  action  lies.  If 
I  am  building  my  own  house,  and  a  piece 
of  timber  falls  upon  my  neighbour's  house 
and  breaks  part  of  it,  an  action  lies.  If  a 
man  assault  me,  and  I  lift  up  my  staff  to 
defend  myself,  and  in  lifting  it  up  hit 
another,  an  action  lies  by  that  person,  and 
yet  I  did  a  lawful  thing.  And  the  reason 
of  aU  these  cases  is,  because  he  that  is 
damaged  ought  to  be  recompensed.  But 
otherwise  it  is  in  criminal  cases,  for  there 
aeiiu  turn  faeit  rewn  nifi  inS9w  mt  rea, 
P.  G.  Lambert  v.  Seaey,  Ray.  421,  and 
aee  OuUbert  v.  Stone,  Style,  72.  Weaver 
V.  Wordy  Hob.  134.  But  it  is  a  rule  that 
ignorance  of  the  law  is  no  excuse  for  a 
violation  of  the  law,  though  no  moral 
blame  attadi. 

(J)  In  Amott  V.  Be^fem,  3  Bing.  353, 
Best,  C.  J.  said,  **  the  rule  (that  is,  the 
negative  part  of  it)  merely  prevents  acts  of 
kindness  from  being  converted  into  mer- 
cenary bargains,  and  makes  it  the  interest 
of  tradesmen  to  press  their  customers  for 
payment  of  their  debts,  and  thereby  checks 
the  extension  of  credit,  which  is  often  ruin- 
ons  both  to  tradesmen  and  customers." 

(A)  JBddawet  v.  Hopkins,  Doug.  376. 
Upon  an  nndertaking  to  pay  a  sun  on  the 


arrival  of  money  fai  this  country  from 
abroad,  whieh  was,  in  reference  to  certain 
instructions,  to  be  in  discharge  of  a  bill  in 
the  hands  of  the  plafaitiff,  and  due  from  the 
party  on  whose  account  ibe  remittance 
was  to  be  made,  held  that  the  plaintiff 
could  not  recover  interest  on  the  amount, 
from  the  time  of  the  money  having  come  to 
the  defendant's  hands.  Hare  v.  Rickards, 
7  Bfaig.  254,  and  5  M.  &  P.  35;  and  see 
JDe  Haviiand  v.  Bowerbank,  1  Camp.  51. 
A  contract  to  pay  interest  upon  the  ba- 
lance at  the  end  of  each  year,  including 
interest,  is  unoljectionable.  Newall  v. 
Jones,  1  M.  &  M.  449,  and  4  C.  &  P. 
184.  The  defendant,  a  prisoner  hi  France, 
by  a  written  Instrument,  promised  in  one 
month  after  his  arrival  in  England  to  pay 
the  phiintiff  or  order  £.  sterUng,  for 
value  received.  He  arrived  in  England  in 
1814;  a  demand  was  made  in  1818,  and  in 
1819  an  action  was  commenced,  which  was 
continued  until  1828,  when  the  cause  was 
tried;  held,  that  the  same  being  payable 
upon  a  contingency,  and  the  instrument,  in 
its  language,  leading  to  the  conclusion  that 
the  pcurties  did  not  intend  that  interest 
should  be  payable  up  to  the  time  of  the 
principal  becoming  due,  the  Court  refused 
to  depart  from  the  rule,  that  interest  is  not 
due  on  money  secured  by  a  written  instru- 
ment, unless  it  appeared  to  be  so  faitended 
on  the  face  of  it,  or  is  implied  firom  mer- 
caatUa  usage.  Page  v.  If moman,  9  B.6tC. 
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Erldenoe  of  dealt.    As  where  interest  has  been  allowed  on  former  balances  of  aoconnt(/); 

a  contract  ^j^^  where  it  has  been  the  custom,  on  advances  by  bankers  to  the  defendant, 
to  allow  interest  on  the  balances  struck  from  time  to  time  on  the  whole 
balance,  such  interest  may  be  recovered  (m).  So,  if  the  customer  knew  that 
such  was  the  practice  of  the  house  (n),  otherwise  the  Court  will  not  allov 
the  banker  more  than  simple  interest  upon  sums  actually  advanced  (o).  It 
is  not  recoverable  from  a  mere  stakeholder  (p), 

Sdly,  It  is  recoverable  where  a  bond,  bill  df  exchange,  or  promissory  note, 
has  been  given  (q),  although  no  day  of  payment  be  specified,  for  then  the 
money  becomes  due  immediately  (r),  and  although  the  money  by  the  terms 
of  the  security  be  payable  on  demand,  in  which  case  interest  runs  from  the 
day  of  the  demand  (s) ;  and  if  no  demand  be  proved,  from  the  issuing  of  the 
writ  (t).  If  the  bill  or  note  specify  that  interest  is  payable,  it  is  payable  from 
the  date,  but  otherwise  from  the  time  only  when  it  becomes  due  (u).  Where 
the  maker  promised  by  the  note  to  pay  interest  on  demand,  it  was  held  that 
this  meant  from  the  date  (v).  Interest  is  recoverable  from  the  drawer  of  a 
bill,  from  the  time  of  notice  of  dishonour  (x).  So  if  a  bill  of  exchange  be 
given,  although  it  turns  out  to  be  void  (y) ;  for  the  intention  of  the  parties  to 


376.  Where  the  defendants  bound  them* 
selves  by  an  instrument  in  the  nature  of  a 
bond,  hut  without  penalty  or  any  stipula- 
tion as  to  interest,  to  pay  certain  sums  at 
certain  periods  to  be  delivered  to  a  third 
party,  in  goods,  held  that  the  instrument 
not  being  a  mercantile  contract,  nor  one  on 
which  there  existed  any  usage  as  to  inte- 
rest, it  did  not  carry  interest.  Fatter  v. 
Wettariy  6  Bing.  700. 

(0  NichoU  V.  Thomson^  1  Camp.  62. 
And  see  Chalii  v.  The  Duke  of  Yark^ 
6  £sp.  C.  46. 

(m)  Bruce  v.  Hunter^  3  Camp.  467. 

(n)  Moore  v.  Voughtaih  1  Starkie's  C. 
487. 

(o)  Dawei  v.  Pinner,  2  Camp.  48S,  n.; 
cor.  Ld.  Ellenborough. 

(p)  Where  the  defendant,  an  auctioneer, 
leoeiTed  a  deposit  on  the  sale  of  premises, 
and  tiie  title  being  disputed,  received  notice 
from  the  vendor  to  invest  it  in  Qovemment 
securities,  but  without  procuring  any  autho- 
rity <Mr  concurrence  of  the  vendee;  held, 
that  being  a  mere  stakeholder,  and  liaUe 
to  be  called  on  to  pay  it  over  at  any  time 
to  the  party  entitled,  he  was  not  liable  to 
pay  interest,  although  it  appeared  that  he 
had  mixed  it  up  wltii  his  own  money  at  his 
banker's,  of  which,  after  leaving  sufficient 
to  answer  calls,   the  residue,  including 
l&-20ths  of  the  deposit,  was  laid  out  hi 
securities  producing  interest.    Harrington 
V.  Hoggart,  1  B.  &  Ad.  677.    Where  the 
contract  of  sale  expressly  stated  that  the 
aactiooeer  was  agent  for  the  vendor,  and 
there  was  no  proof  that  he  had  due  notice 
of  the  contract  having  been  rescinded,  the 
vendor  having  fidled  to  make  a  good  title, 
held  that  the  auctioneer,  in  an  action  to 
recover  back  the  deposit,  was  not  liable  for 
Interest     Gahy  v.  DHver,  2  Y.  &  J.  640. 
And  see  Spittle  v.  Lavender,  2  B.  &  B. 
462;  and  BurreUy.  Janes, 3B.6cB,  47. 


(g)  Vernon  v.  Cholmondely,  Bunb.  119. 
Bobinean  v.  Bland,  2  Burr.  1077. 1086.  la 
an  action  of  trover  for  a  bUl  of  exchange, 
the  jury  may  give  interest  by  way  of  dfr* 
mages,  though  no  special  damage  be  alleged 
in  the  declaration.    Paine  v.  Pritekard, 
2  C.  &  p.  668.    BUI  payable  six  mooths 
after  date,  with  lawfiil  intevest;  interest 
payable  from  date.  Daman  v.  Dibdin,  1  Rj. 
&  M.  381.    Bond  in  penalty  of  I20i.  con- 
ditioned for  payment  of  120/.;  plaintiff 
entitled  to  recover  interest  as  damages,  be- 
yond the  amount  of  the  penalty.    Fnmat 
V.  Wiieon,  1  Ry.  &  M.  C.  106.    See  U. 
Xoiudkaev.C%ttn;ik,2T.R.d88.  M'CUtrt 
V.  Dunkm,  1  East,  430.      HiUum$e  t. 
DiwiM,  1  M.  &  S.  160.     Wilde  v.  CZorAr. 
6  T.  R.  603.    Bayley,  J.,  in  the  ease  of 
Cameron  v.  Smith,  2  B.  ft  A.  308,  ssid 
that  in  an  action  on  a  bill,  interest  being  is 
the  nature  of  damages,  the  Jury  might  dis- 
allow it,  in  case  they  were  of  opinion  that 
the  delay  in  payment  had  been  ooeaaioned 
l^  the  defiiult  of  the  holder.    And  by  tbe 
late  statute  3&4W.4,  c42,  the  girin; 
interest  is  discretionary  with  the  jury. 

(r)  Farquhar  v.  Morrit,  7  T.  R.  184; 
and  per  Lord  EUenborougfa,  16  East,  2S5. 
But  fai  ITo^on  V,  Page,  1  B.  ft  P.  337,  it 
was  held  that  interest  was  not  payable  oa 
a  single  bond. 

(s)  Parker  v.  Hutehineon,  3  Ves.  18S. 
Upton  y.  Lard  Ferrert,  6  Yee.  903.  Bh^ 
ney  v.  Hendriek,  2  W.  B.  761. 

(0  Pierce  v.  Father^,  2  Bnig.  N.C 
167. 

(tt)  Orry.  CkurckiU,  I H.  B.287.  JTm- 
neri^Y,  Naeh,  1  Btarkie's C. 468.  Dem» 
V.  Dtbdin,  Ry.  ft  Mo.  381. 

(v)  Hopper  v.  Bichmand,  1  8tSfUe*t 
C.  608,  cor.  Lord  Ellenborough. 

(ar)  Walker  v.  Barnes,  6  Taunt  240, 

(y)  Babineon  v.  BUssid,  2  Bur.  1077- 
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contract  for  interest  may  be  inferred  from  that  circumstance  (r).   So  where 

goods  sold  and  delivered  were  to  be  paid  for  by  a  bill  at  a  certain  date,  on 

which  interest  would  have  run  (a) ;  and  it  was  held  that  interest  might  be 

recovered  as  part  of  the  estimated  value  of  the  goods,  upon  the  common 

count  for  goods  sold  and  delivered  {b).    But  where  there  was  an  agree-  Eyidence  of 

ment  in  writing  that  the  price  of  goods  sold  and  delivered  should  be  paid  ^  contract 

for  at  a  price  specified,  it  was  held  that  interest  was  not  recoverable  after  ^J^   '' 

the  expiration  of  the  credit  (c).    So  interest  is  recoverable  in  an  action  on 

a  judgment,  where  the  debt  itself  on  which  the  action  was  founded  bore 

interest  (J). 

In  a  late  case  the  Court  held,  that  interest  was  not  recoverable  except 
upon  an  express  contract  or  an  implied  ope ;  as  in  the  case  of  mercantile 
securities^  or  where  a  promise  could  be  implied  from  the  usage  of  trade,  or 
from  the  particular  ciroumstances  of  the  case  («). 


(z)  Ibid.  And  see  Lord  BUenborongh's 
observations,  15  East,  227. 

(a)  Manhdll  v.  Poole^  13  East,  08; 
note,  the  agreement  for  the  sale  was  ia 
writbg ;  as  also  in  Porter  v.  PaUgraoe, 
8  Camp.  472;  Becker  v.  Janet,  S  Camp. 
428  i  Boyee  v.  Warbarton,  Ibid.  480. 
Fan-  V.  Ward,  3  M.  ft  W.  23. 

(b)  But  in  other  cases  interest  seems  to 
have  been  recovered  as  damages,  as  in  the 
case  of  money  lent,  Trelawney  v.  Cotman, 
I  B.  &  A.  90 ;  or  npoB  a  promissoiy  note. 
See  Slack  v.  Lowell^  3  Taunt  167,  where 
the  jury,  in  a  similar  case,  gave  the  price 
and  interest  as  damages,  and  the  Court  of 
C.  P.  would  not  set  uide  the  verdict 

(c)  Gordon  v.  ^loon,  12  East,  410;  the 
declaration  was  in  asivmpeii  for  goods  sold 
and  delivered.  In  BUmey  v.  Hendriekf 
3  Wils.  805,  it  was  held  by  Gould,  Black- 
atone,  and  Nares,  Js.  {abiente  Eyre,  C.  J.) 
that  hiterest  might  be  recovered  on  an  ac- 
count stated  from  the  day  on  which  it  was 
stated ;  bat  that  no  interest  could  be  reco- 
vered in  respect  of  money  owing  for  goods 
sold  and  delivered.  And  in  Mountford  v. 
IFU/tf,  2  B.  ft  P.  337,  it  was  held  that  fa)- 
terest  was  recoverable  for  goods  bargained 
and  sold,  a  time  being  limit^  by  the  agree- 

>  ment  (which  was  in  writing)  for  the  pay- 
ment 

(d)  Amaitr.'Be4femf9Bltog.9SS.  So 
hi  affirming  a  judgment  on  a  writ  of  error 
in  the  Exdiequer.  TIdd,  1231,  7tfa  edit; 
8  Camp.  428,  n. ;  13  Bast,  78;  3  Taunt 
157;  4  Taunt  208.  In  an  action  of  debt 
upon  an  Irish  Judgment,  a  jury  ought  to 
give  Interest  or  not,  as  they  iind  that  the 
plaintiff  has  or  has  not  used  proper  dili- 
gence to  obtain  payment  Bonn  v.  Balzellf 
H.  ft  M.  228,  and  3  C.  ft  P.  376.  So 
(jiemble)y  in  general  where  the  claim  to  in- 
terest does  not  rest  on  express  contract  lb. 
SeeXatn^v.  Stoney  lb.  in  the  note;  and 
Ihi  Belloix  v.  Waterjparky  1  D.  ft  B.  16. 
JEntwitle  v.  Skepherd,  2  T.  B.  78.  On  an 
indemnity  given  against  charges  on  the  sale 
of  land  irith  sureties,  the  purchaser  having 
been  called  on  to  pay  the  arrears  of  an 

VOL.    II, 


annuity,  but  in  the  absence  of  the  principal 
residing  abroad,  the  jury  having  found 
neglect  in  suing  the  sureties,  it  was  held 
that  interest  was  not  recoverable  on  the 
sums  paid.  Andereon  v.  Arrowemiihy 
8  P.  ft  D.  403. 

(e)  Higgitu  v.  Sargent,  8  B.  ft  C.  348. 
Hie  question  was  whetiier,  In  an  action  of 
covenant  on  a  poHey  of  insurance  on  a  life, 
interest  was  due  from  the  day  when  the  sum 
hisnied  for  became  payable ;  and  the  Court 
held  that  it  was  not  Abbott,  C.  J.  said, 
^  It  is  now  established  as  a  genml  principle 
that  interest  Is  allowed  by  law  only  upon 
mercantile  securities,  or  in  those  oases 
where  there  has  been  an  express  promise  to 
pay  interest,  or  where  such  promise  is  to 
be  implied  ftom  the  usage  of  trade  or  other 
drcumstances.  Itisofimportaacethatthis 
rule  should  be  adhered  to ;  and  if  we  were 
to  hold  that  interest  was  payable  in  this 
case,  the  application  of  the  general  rule 
might  be  brought  into  discussion  in  many 
ottos."  He  afterwards  obserred,  **  inas- 
much as  the  money  recovered  in  this  cause 
was  not  due  by  virtue  of  a  mercantile  in- 
strument, and  as  there  was  no  contract, 
express  or  implied,  to  pay  interest,  I  cannot 
say  that  the  jury  ought  to  have  been  told 
that  they  were  bomod  to  give  interest.** 
Bayley,  J.,  held,  that  as  interest  was  not 
due  by  law  for  money  lent,  to  be  repaid 
either  on  demand  or  at  given  time  {Ctiton 
V.  Bragg,  15  East,  224),  it  followed  that 
interest  was  not  due  for  money  payable  at 
a  oertafan  time  after  an  event,  and  that  the 
circumstance  of  its  being  due  by  virtue  of 
a  contract  under  seal,  made  no  difference. 
Holroyd,  J. :  ''It  is  clearly  established  by 
the  later  authorities,  that  unless  interest  be 
payable  by  the  consent  of  the  parties,  ex- 
press or  implied,  from  the  usage  of  trade 
(as  in  the  esse  of  bills  of  exchange),  or 
other  circumstances,  it  is  not  due  at  common 
law.  In  Be  Haviiand  v.  Bmcerbavk, 
1  Camp.  50,  Lord  Ellenborongh  was  of 
opinion  that  where  money  of  the  plaintiff 
had  come  to  the  bands  of  the  defendant,  ttt 
establish  a  ri^ht  of  interest  upon  it,  there 
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Where  it 
eftimot  be 
recovered. 


So  iDterest  is  reooverable  if  the  money  has  been  used ;  u  where  an  ag«Bt 
pays  the  money  of  his  principal  into  his  banker's  hands,  and  uses  it  as  hii 
own  (/), 

It  has  been  held,  sulject  to  the  aboye  exceptions,  that  interest  is  not  re- 
eoyerable  upon  a  sale  of  goods  (g),  or  upon  money  lent  (h),  or  money  paid, 
or  money  had  and  receiyed  (i) ;  nor  upon  the  balance  of  an  account 
stated  (A) ;  nor  upon  a  policy  of  insurance  (Z) ;  nox  upon  an  a^eement  lor 
retaining  tithes,  no  day  haying  been  fixed  for  the  payment  (m). 

It  has  in  some  instances  been  held,  that  though  interest  be  not  reeoTer- 


sboidd  either  be  a  epedflc  agreement  to 
that  effect,  or  sometidog  should  appear 
from  which  a  promise  to  pay  interest  might 
be  Inferred,  or  proof  should  be  given  of  the 
money  being  used;  and  in  Oardon  and 
Swan,  12  East,  410,  the  same  noble  and 
learned  Judge  said,  that  the  giving  of  inte- 
rest diould  be  limited  to  bills  of  exchange, 
and  such  lilce  instruments,  and  agreements 
reserving  interest.     In  the    latter  case, 
although  the  money  was  payable  at  a  par- 
ticular day,  nonpayment  at  that  day  was 
held  not  to  give  any  right  to  interest.    In- 
dependently of  these  authorities,  I  am  of 
opinion,  upon  the  prindplee  of  the  common 
law,  that  interest  is  not  payable  upon  a 
sum  certain,  payable  at  a  given  day.    The 
action  of  debt  was  the  specific  remedy  i^ 
propriated  by  the  common  law  for  the  roco* 
very  of  a  sum  certain.    Now  in  that  action 
the  defendant  was  summoned  to  ronder  the 
debt,  or  show  cause  why  he  should  not  do 
so.    The  payment  of  the  debt  satisfied  the 
summons,  and  vras  an  answa  to  the  action 
If  this,  therefore,  had  been  an  action  of 
debt,  tiie  paymeat  of  the  principal  som 
would  have  been  a  good  defence,  because 
the  interest  is  no  part  of  the  debt,  but  is 
claimed  only  as  damages  resulting  fiom  the 
nonpayment  of  the  debt    Where,  indeed, 
the  interest  becomes  payable  by  virtue  of 
a  contract,  express  or  implied,  then  it  b^ 
comes  part  of  the  debt  itself,  and  conse- 
quently it  would  then  be  no  answer  to  an 
action  of  debt  fer  the  defendant  to  show  that 
he  had  paid  the  principal  sum  advanced. 
Here  there  being  no  contract,  either  express 
or  implied,  to  pay  interest,  it  was  no  part 
of  the  debt,  but  could  only  be  recovered  by 
way  of  damages  for  detaining  the  debt. 
Inasmuch,  therefore,  as  it  appears  that  If 
the  plaintiff  had  pursued  that  remedy  which 
by  the  common  law  is  specifically  applicable 
to  his  case,  he  could  not  have  recovered 
interest,  I  thiali  that  he  ought  not  to  be 
permitted  to  recover  interest  by  way  of 
damages,  in  an  action  of  covenant."    In 
a  very  late  case  (Easter  Teem,  1829),  the 
Ck>urt  of  K.  B.  held,  that  interest  was  not 
recoverable  on  a  written  promise  to  pay 
money  on  a  day  certain,  which  had  been 
made  abroad,  and  which  had  been  declared 
on  as  a  promissory  note,  but  which  in  point 
of  law  was  not  a  promissory  note,  and  where 
the  plaintiff  had  recovered  on  the  account 
stated.    Contrary  to  the  above  rule,  laid 


down  in  Higghu  v.  SargmU^  intsnst  has 
formerly  been  allowed  on  a  sum  awaided 
to  be  paid  on  a  certain  day.  Pmhom  r. 
Tueldngion,  3  Camp.  408 ;  and  see  ChaHi 
V.  Z>ti*f</For*,6£sp.C.46;  SmMfrnd 
V.  Bum,  Qow,  9. 

(/)  Roger$  v.  Boehm  j*  Others,  8  Esp. 
C.  70S;  cor.  Ld.  Kenyoa.  And  see  at  to 
assignees,  7}raver$  v.  Town^end,  1  Bra^ 
C.  C.  384 ;  Exeontorsof  JVaniUifs  v.  FrUh, 
9  Bro.  C.  C.  483 ;  Partners,  Pothler  Traits 
du  Contrat  o.  7,  n.  110;  8  Atk.  106.  See 
also  WUlitr,  CommittUmers  of  Appeals, 
Sec.  5  East,  39. 

(g)  CaUon  v.  Bragg,  16  East,  2^3. 
Gordon  T.  Swani,  9  Camp.  4S9 ;  12  East, 
419. 

(A)  Ibid.  And  6  East,  SS.  J}effaeUand 
▼•  Bowerbank,  1  Camp.  60.  Bat  see  2V0- 
lawneg  v.  Thomas,  1  H.  B.  SOS,  where  it 
was  allowed  OB  money  advanced  fer  the  aie 
of  another. 

(t)  Ibid.  And  Be  Bemales  y.  FulUr 
(•  Others,  2  Campu  4t7  ;  14  East,  490,  d. 
where  the  money  had  heea  paid  into  the 
defendant's  hands  tm  the  plaintiff's  ute, 
and  applied  by  the  former  to  another  pur- 
pose; and  see  Croekfi/rd  v.  Wifittr,  1 
Camp.  129,  where  the  rale  was  held  to  ex- 
tend to  money  obtained  by  fraud. 

(k)  6  Esp.  C.  46.  Nickol  v.  ThompMn, 
1  Camp.  52.  But  see  Blaneyy.  lien- 
driek,  2  Bl.  761 ;  3  WiU.  205  ;  where  the 
rule  for  allowing  interest  was  extended  to 
all  liquidated  sums,  although  the  balsoee 
there  arose  on  an  account  stated  for  goods 
sold  and  delivered.  And  in  Pmhom  j. 
Tuekington,  3  Camp.  468,  Lord  EUee- 
borough  held,  that  where  money  due  on  a 
balance  of  acoount  was  awarded  to  be  paid 
en  a  partioolar  time  and  place,  interert 
ran  after  a  demand  duly  made  See  alM 
Marquis  qf  Angleesa  v.  Chqf€g,yer  Ab- 
bott, J.  Dorchester  Spring  Ass.  1818. 
Mannmg's  Index,  185.  And  see  1  Esst, 
400;1  M.&8. 173;Vin.Ab.tit.iirMAnll- 
fi<m,C.2. 

(0  Kingston  v.  Maehiniosh,  1  Camfk. 
5ia  And  per  Le  Blaiie,  J.  in  Be  Mer- 
notes  V.  Fuller,  2  Camp.  427.  And  per 
Ld.  Ellenborottgh  hi  Be  JImnUaid  v* 
Botoerbank,  1  Cnmp.  50,  and  snqmL 

(m)  Shipley  v.  Hammond,  5  Esp.  C. 
114;  but  it  was  said  that  it  would  hsfe 
been  otherwise  had  a  day  been  appointed 
for  payment 
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able  to  nomine^  it  is  recoverable  as  damages  (n).  If,  however,  on  grounds 
of  general  policy,  which  may  not  be  unattended  with  inconvenience  in  par- 
ticular cases,  a  general  rule  be  laid  down  which  excludes  a  direct  claim  to 
interest,  it  would  be  contrary  to  the  same  general  principle'  of  policy  to 
allow  interest  to  be  recovered  indirectly  under  another  description. 

A  trader  pledges  goods  on  a  promise  to  pay  interest ;  the  creditor  is 
entitled  to  interest  up  to  the  date  of  the  commission  (o). 

Where  a  defendant  sued  upon  a  security,  carrying  interest,  pays  money 
into  Court  sufficient  to  cover  the  principal,  with  interest  down  to  the  com- 
mencement of  the  action,  but  not  to  the  time  of  paying  in  the  money,  the 
plaintiff  may  proceed,  and  a  jury  on  trial  is  bound  to  give  him  damages  for 
the  interest  accruing  between  the  commencement  of  the  action  and  the  pay- 
ment into  Court  (p). 

INTERPLEADER  ACT. 

By  the  I  &  2  Will.  4,  c.  68,  s.  7,  all  rules,  orders,  matters,  and  decisions 
to  be  made  and  done  in  pursuance  of  the  Act,  except  affidavits,  may, 
together  with  the  declaration  in  the  cause,  be  entered  of  record. 

JURISDICTION. 

As  to  the  jurisdiction  of  an  inferior  court,  where  the  amount  is  reduced 
by  a  set  off:  see  Str.  1191 ;  2  Wils.  68 ;  8  Wils.  48.  By  payment :  1  Taunt. 
60;  7  Moore,  68 ;  1  B.  &  P.  228 ;  8  East,  28.  A  statute  which  enacts  that 
if  any  difference  shall  arise,  it  shall  be  decided  by  commissioners,  &c.,  does 
not,  without  express  words,  oust  the  jurisdiction  of  the  superior  courts. 
Lard  Shqftedufy  v.  Russell,  1  B.  &  C.  666.    See  tit.  Award. 


(n)  De  BemaHet  v.  Woodj  3  Camp. 
258 ;  where  In  an  action  to  recover  a  de- 
posit on  an  agreement  for  the  sale  of  an 
estate,  it  was  alleged  by  way  of  speciid 
damage  that  the  plaintiff  had  lost  or  been 
deprived  of  the  sum  deposited ;  and  Ld. 
Ellenbofoagh  held,  that  the  plaintiff  was 
entitled  to  recover  interest  as  special 
damage.  In  Marshall  v.  Poole,  13  East, 
98,  the  Coart  said  that  the  interest  subse- 
quent to  the  day  appointed  for  payment, 
might  be  considered  as  part  of  Uie  stipn* 
lated  price  of  the  goods.  In  the  case  of 
Armtt  V.  Redferriy  3  Blng.  353,  which  was 
an  action  on  a  Scotch  judgment,  on  a  claim 
for  work  and  labour  on  a  contract  made  in 
England,  and  where  the  Scotch  Court  had 
allowed  interest;  the  Court  sustained  the 
verdict  on  the  Judgment,  on  the  ground 
that  even  in  England,  where  a  debt  is 
wrongfully  withheld  after  the  plaintiff  has 
endeavoured  to  obtam  judgment,  the  jury 
may  give  interest  in  the  shape  of  damages. 
And  the  case  of  Le€  v.  Munn,  8  Taunt. 
45,  was  cited,  where  it  was  held,  that  an 
auctioneer  who  Iiad  had  a  deposit  in  his 
hands  for  four  years  could  not  be  compelled 
to  pay  interest,  because  the  plaintiff  had 
made  no  demand  on  him  for  repayment  of 
the  deposit.  And  also  the  case  of  Eddmoet 
V.  HopHnSy  Doug.  376,  where  Ld.  Mans- 
field held,  that  in  cases  of  long  deUy,  and 
under  vexations  and   oppressive  circum- 


stances, juries  in  their  discretion  might 
allow  interest  Also  the  cases  of  Black" 
more  v.  Fleming,  7  T.  B.  446 ;  Craven  v. 
Tkiknellj  1  Ves.  j.  60 ;  and  HUhouse 
V.  Davis,  1  M.  &  S.  160.  But  in  Page  v. 
Newman,  9  B.  &  0.  381,  the  Court  of 
King's  Bench  expressed  an  opinion  that  it 
would  be  more  convenient  to  adhere  to  a  ge- 
neral rule,  than  to  leave  it  oped  to  inquiry, 
in  each  particular  case,  whether  the  delay 
had  been  attended  with  vexatious  and  op- 
pressive circumstances.  Ld.  Tenterden 
observed,  that  if  the  rule  were  to  be  adopt- 
ed it  might  frequently  be  made  a  question 
at  Nisi  Prius,  whether  proper  means  had 
been  used  to  obtain  payment  of  the  debt, 
and  such  as  the  party  ought  to  have  used, 
which  would  be  productive  of  much  in- 
convenience. 

(o)  CrosUifs  Case,l  \'vi.  iLhAlO.  Bnt 
a  mortgagee  shall  have  his  interest  ran 
upon  a  bankrupt's  estate,  because  he  hath 
a  right  in  rem ;  but  as  to  other  interest,  it 
ceaseth  on  the  bankruptcy.  Per  King, 
Chanc,  7  Yin.  Ab.  110. 

(j?)  Kidd  V.  Walker,  2  B.  &  A.  706. 
On  an  award  directing  payment  of  money 
interest  may  be  recovered  by  action,  but 
not  by  motion  for  attacbment.  Chureher, 
Gent,  one,  ifc.  v.  Stringer,  Gent,  one,  jpc.  2 
B.  &  Ad.  777. 
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JURY  ACT. 
e  Geo.  4,  c.  50 ;  motions  to  regulate  tbetritd  mmtbemadefttJniiPrnw. 
7  Taunt.  390. 

JUSTICES. 
Ir  actions  against  justices  of  the  peace  and  peace  officen  (9),  may  bt 
considered, — 

I.  TheprooftiitanaetwaagainttajiuHceoflheptate,  ifv. 
1.  Of  notice  of  action,  p.  680. 

3.  Of  the  commencement  of  the  action,  p.  583. 

8.  Of  the  cause  of  action,  within  the  county,  &c.  p.  584. 

4.  Where  a  conVictioD  has  heen  quaeheil,  ibid. 
II.  Prooft  in  defence  h/juitieet,  p.  685. 

III.  By  eonslablei,  ifc,  acting  under  a  toarrant,  p.  5M. 
IT.  Bg  comtablei,  ipc.,  acting  vntAtvt  warrant,  p.  (KW. 

1.  NotUx  ofacium.~By  the  stat.  24  Geo.  2,  c.  44,  9,  1,  no  writ  sfiall  lie 
sued  out  against,  nor  any  copyof  any  process  at  the  suit  of  a  subjer.t  shall  be 
served  on,  any  justice  of  the  peace  for  anything  by  him  doTte  in  the  exeeu- 
tion  ofM*  office  (r),  untilnotice  in  writing  of  snch  tnfnufcrf  writ  or  procew  («) 
shall  have  been  delivered  (f }  to  him,  or  left  at  the  usnal  place  of  his  abode 
by  the  attorney  (a)  or  agent  for  the  party  who  intends  to  sue,  or  cause  the 
same  to  be  sued  oat  or  served,  at  least  one  calendar  month  (x)  before  the 
Biting  out  or  serving  the  same ;  in  which  notice  shall  be  clearly  and  ei- 
plicitly  contained  the  caiue  of  action  (jr)  which  such  party  hath  or  claimeth 
to  have  against  such  justice  of  the  peace  \  on  the  hack  of  which  notice  shall 
be  indorsed  the  name  qftudt  attorney  (z),  or  agent,  together  with  the  place 
cfhxt  abode. 

Done  in  the  execution  ofM*  office. — The  ofcgect  of  the  Legislttttire  was  to 
enable  the  magistrate  to  tender  amends  for  theioror^  done;  the  statute  there- 
fore supposes  a  wrong  to  have  been  done  in  consequence  of  some  excess,  or 
want  of  authority ;  for  where  the  justice  has  not  exceeded  his  authority  the 
enactment  is  useless.  Hence,  if  the  subject-matter  be  within  tbe  Juritdictian 
of  the  magistrate,  and  he  intend  bond  ffde  (a)  to  act  as  a  magistrate  at  the 
time,  be  is  within  the  protection  of  this  statute,  although  he  acts  errone- 
onsly  (£).  Tbe  statute  applies,  unless  the  act  be  wholly  aSenc  to  tbe  juris- 
diction, and  done  £verio  iHtuitu  (c). 


(g)  For  BcUotis  against  olBcen  of  excise 
Sx.  see  tbe  title. 
ir)  Infra,  am. 
{>)  Ii^a,  581. 
(;)  /V^o,  lb. 
(u)  Infra,  tti. 
ix)  Ivfra,  683. 
(y)  ;n/V-a,a81. 
(.)  J.0Vo,6e2. 

(a)  It  seems  that  the  qaesttoo  of  ioiiii 
Jidet  la  ia  all  anch  rata  one  of&ctfor  the 
Jury.     Wedge T.  Ba-Jtelej/,  8  A.  &E.  663. 

(b)  Set  Weller  v.  Talie,  9  Bisl,  3S4; 
where  one  magistrate  made  aa  order  In  a 
Pane  whrre  the  authority  of  two  WBsai?cF>- 
Bjry,     S'l  ip  Preili-I'jf  v.  Woodn'an,  1  U. 


&  C.  12,  where  a      _„ 

snbject-inatter  of  comptaJnt,  the  facts  of 
wlilcb  arose  locally  beyoad  the  limits  oT 
blsJurisdlctiOD.  And  tbe  dlatiaction  "u 
taken  t)etweeii  a  magistrate  and  coiutible 
In  that  respect,  for  a  constable  l>  not  pn>- 
tacted  nnlesi  be  act  in  abedlence  to  tbe 
warrant;  Moneg  r.  Leaei,  3  Burr.  1741,' 
but  a  msgiitrate  hi  all  ca«ea  where  ba  tcti 
in  execDtion  of  big  office.  And  see  Oabif 
v.  The  WUIt  and  Berlu  Canal  Cotnpan!/, 
3  H.  Jc  S.  580.  And  see  Ld.  Eenyoc'i  ob- 
■ervatlons,  Greentoay  v.  Httrd,  4  T.  B- 
(>53  ;  and  Ld.  Tenterden's,  hi  Beeches  i. 
Sidet,  9  B.  &  C.  eOO. 
(r)  Per  Ld.  Elleuborou^h .  9  Bast.SKi, 
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And  where  the  subject-matter  is  within  the  jurisdiction  of  the  magistrate,  Notice, 
it  will  be  presumed  that  he  acted  as  a  justice  (d) ;  and  therefore,  where  one  ^^'^^  '**" 
Tirho  was  lord  of  a  manor,  and  also  a  justice  of  the  peace,  seized  a  gun  in 
the  house  of  an  unqualified  person,  it  was  presumed  that  he  acted  as  a  jus- 
tice, and  notice  was  held  to  be  necessary  (0). 

Where  an  action  was  brought  to  recover  a  penalty  for  acting  as  a 
magistrate  without  a  qualification  (f),  it  was  held  that  the  defendant  was 
not  entitled  to  notice,  the  question  being  whether  he  was  a  magistrate 
at  all  ig). 

The  plaintiff  must  prove  that  the  notice  was  delivered  to  the  defendant,  Proof  of 
or  was  left  at  his  usual  place  of  abode  by  the  plaintiff's  agent  or  attorney,  service. 
The  notice  is  usually  proved  by  evidence  of  the   service  of  a  duplicate 
original  (h) ;  if  a  single  original  has  been  served,  notice  should  be  given  to 
produce  it. 

Ofmek  intended  writ  or  process, — As  the  notice  was  prescribed  by  the  Form  of 
Act  ii^  order  to  introduce  a  strictness  -of  proceeding  in  favour  of  magis-  ^®  notice, 
-trates  (i),  it  must  be  precise  according  to  the  terms  of  the  Act.    The  writ 
or  process  must  be  specified  {k),  as  well  as  the  cause  of  action. 

Notice  of  an  action  on  the  atse  will  not  support  an  action  of  trespass  (I) ; 


Sc  P.  C.  Brigffs  v.  JBvelyti,  2  H.  B.  115. 
And  therefore,  if  a  siogle  iliagistrate  com- 
mit the  mother  of  a  bastard  for  not  fib'at- 
log  a  child,  although  jurisdiction  by  the 
Stat.  18  Ellz.  c.  3,  s.  2,  is  given  to  two 
magistrates,  acting  jointly,  and  not  to  a 
single  one,  he  is  within  the  protection  of 
the  statute.  WeUer  v.  Tohe,  9  East,  364. 
Bo  where  by  a  local  Act  of  Parliament 
notice  was  required  of  any  action  for  any- 
thing done  in  pursuance  of  the  Act,  it  was 
held  that  a  magistrate  was  entitled  to  notice 
^^ho  had  acted  under  colour  of  the  Act,  al- 
though he  had  exceeded  his  jurisdiction. 
Chraves  v.  Arnold,  3  Camp.  242.  And  see 
Styles  V.  CoXf  Vaugh.  111.  So  where  a 
magistrate  committed  a  man  Ibr  being  on 
the  shafts  of  a  cart  standing  still,  the  Act 
authorisiog  a  commitment  in  the  case  of 
riding  on  them  only.  3ird  v.  Gunston^ 
cited  in  Coofc  v.  Letmard^  6  B.  &  C.  354. 
Where  an  Act  requires  notice  before  action 
brought,  in  respect  of  anything  done  in 
pursuance  of  or  in  execution  of  its  provi- 
jsions,  those  latter  words  are  not  confined 
to  acts  strictly  in  pursuance  of  the  Act  of 
Parliament,  but  extend  to  all  acts  done 
InmAJide,  which  may  reasonably  be  pre^ 
sumed  to  be  done  in  pursuance  of  the  Act ; 
but  not  where  there  is  no  colour  for  suppos- 
ing that  the  act  done  is  authorised :  where, 
therefore,  the  defendants,  being  officers 
acting  under  a  local  paving  Act,  had  ordered 
the  plaintiffs  to  remove  a  dromedary  and 
monJceys,  which  were  exhibited  in  the 
streets,  out  of  the  town,  and  they  were  re- 
moved into  a  stable,  and  had  thereby  ceased 
to  be  any  nuisance,  but  the  defendants 
afterwards  had  attempted  forcibly  to  re- 
move them  thence ;  held,  that  there  being 
no  reasonable  ground  for  supposing  that 
the  Act  authorbed  them  in  so  doing,  they 
were  not  entitled  to  notice  of  action.   Cm^ 


V.  I^eonardf  6  B.  &  C.  351.  And  see  Law^ 
ton  V.  Miller f  cited  lb.  Morgan  v.  Palmer , 
2  B.  &  C.  729.  And  Irving  v.  Wilson,  4 
T.  R.  485.  Charlesworth  v.  JRudgard, 
1  C.  M.  &  R.  505.  80  in  an  action  for 
acting  as  a  magistrate  without  qualifica- 
tion. Wright  v.  Horton,  Holt's  C.  458.  80 
where  a  disturbance  having  taken  place  on 
the  discharge  of  a  prisoner,  the  defendant, 
a  magistrate,  at  a  place  out  of  sight  of  the 
disturbance,  seized  the  plaintiff,  who  was 
wholly  unconnected  with  the  transaction. 
Jafnes  v.  Saunders^  10  Bing.  429. 

{d)  2  H.  B.  114. 

\e)  Briggs  v.  Evelyn,  2  H.  B.  114.  The 
Stat  5  Ann.  c.  14,  empowers  a  Justice  to 
seize  an  engine  for  the  destruction  of  game 
in  the  hands  of  an  unqualified  person. 

(/)  Under  the  stat.  18  G.  2,  c  20. 

(g)  Per  Wood,  B.,  Wright  v.  Morton, 
1  Holt's  C.  458. 

(A)  Vide  supra,  110,  and  tit  Notice. 

(i)  Per  Ld.  Kenyon,  7  T.  R.  835.  Toy- 
lor  V.  FenwUk,  7  T.  B.  635. 

(*)  Lovelace  v.  Curry,  7  T.  R.  031.  It 
is  not  necessary  to  name  all  the  parties  in- 
tended to  be  included  in  the  action,  or  to 
state  whether  it  will  be  Joint  or  severaL 
Box  V.  Jones,  5  Price,  178. 

(0  Strickland  v.  Ward,  7  T.  R.  031,  in 
note.  But  in  that  case,  it  is  to  l)e  observed, 
the  notice  did  not  state  the  process  at  all, 
and  therefore  was  clearly  defective  on  that 
ground,  and  qtt,  whether  the  description  of 
the  form  of  action  might  not  be  rejected  as 
surplusage,  the  notice  containing  a  true  de- 
scription of  the  process  and  cause  of  action. 
See  the  observations  of  Ld.  Loughborough, 
0.  J.,  and  Gould,  J.  in  Wood  v.  Folliott, 
cited  3  B.  &  P.  552,  in  the  note,  who  seem  < 
to  have  been  of  that  opinion.  In  Sabine 
v.  Be  Burgh,  2  Camp.  198,  Ld.  Ellenbo- 
rough,  hi  allusion  to  the  case  of  Lovelace 
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Form  of 
the  notice. 


but  notice  of  a  bill  of  Middlesex  bae  been  beld  to  be  sufficient,  without 
specifying  whether  case  or  trespass  (m). 

Where  a,  notice  of  the  intended  process  and  canse  of  action  was  duly 
served,  and  the  plaintiff  having  issued  a  writ  of  quo  minus  against  the  jus- 
tice only,  which  in  a  few  days  be  abandoned,  and  issued  a  writ  against  the 
justice  and  the  constable;  held,  that  the  notice  was  sufficient  to  warrant 
the  latter  writ,  and  proceedings  thereupon  (n). 

No  evidence  can  be  received  of  any  cause  of  action  which  is  not  specified 
in  the  notice  (o). 

Indorsed  with  the  name  of  such  attorney  (p)  or  agent,  together  with  the 
place  of  \n»  abode  {q\ — An  indorsement  of  the  initial  letter  of  the  christiaa 
name,  together  with  the  surname,  is  sufficient  (r). 

It  is  sufficient  if  the  atlpmey  describe  himself  of  the  town  where  he 
resides,  as  of  Birmingham  («),  provided  the  description  purport  to  indicate 
the  residence  of  the  attorney ;  it  is  otherwise  where  the  notice  does  not 
describe  the  residence;  thus,  the  indorsement  ''given  under  my  hand  %\ 
Durham,"  without  any  other  notification  of  residence  or  abode,  was  neld  to 
be  insufficient  [t\  being  a  mere  description!  not  of  residence,  but  of  the 
place  of  signature. 

A  notice,  describing  the  plaintiff's  attorney  as  of  New-Inn,  Londanj  in- 
stead of  New-Inn,  Westminster^  was  held  to  be  insui^cient  (tc). 


V.  Curry f  said,  ''I  do  not  disapprove  of 
any  thing  laid  down  in  that  case,  bat  I  am 
not  disposed  to  carry  it  farther,  lest  actions 
of  this  kind  should  be  entirely  defeated." 

(m)  Sabme  t.  De  Burgh,  2  Camp.  100. 
And  notice  stating  arrest  and  imprison- 
ment, and  that  plaintiff  was  compelled  to 
pay  a  sum  of  money  to  obtain  his  dis- 
charge, and  that  a  precept  called  a  latitat 
would  be  issued  against  liim  for  the  said 
i:nprisonment,  is  sufficient.  Robion  v. 
Spearman,  3  B.  &  A.  403. 

(n)  Jones  t.  Simpson,  1  Cr.  k  J.  174, 
and  1  Tyrw.  35.  And  %e%Agary.  Morgan, 
2  Pri.  126;  and  Bax  v.  Jones,  6  Pri.  168. 

(o)  24  Geo.  2,  c.  44,  s.  5.  A  notice  to 
the  magistrate  mentions  imprisonment  only 
as  the  cause  of  action,  the  declaration  being 
for  a  battery  and  imprisonment,  the  yari- 
ance  is  not  material,  except  that  it  pre* 
dudes  the  plaintiff  from  giving  evidence  of 
a  battery.  Rohson  v.  Spearman,  3  B.  £c  A. 
403.  Where  the  notice  was  of  action  for 
seizure  of  goods  under  a  warrant  directed 
to  J.  Birche,  and  it  appeared  that  the 
goods  were  seized  under  a  warrant  directed 
to  the  constable  of  Halifax,  and  not  to 
J.  Birche;  it  was  held,  that  the  notice  was 
insufficient.  Aked  v.  Stocks  $■  others,  4 
Bing.  500.  It  is  sufficient  to  inform  the 
di'feudant  substantially  of  the  cause  of 
complamt    Jones  v.  Bird,  6  B.  &  A.  844. 

(p)  In  the  case  of  Sabine  v.  De  Burgh, 
8  Camp.  106,  the  attorney  who  had  in- 
dorsed and  served  the  notice  was  asked,  on 
cross-examination,  whetlier  he  had  at  the 
time  taken  out  his  certificate,  and  he  an* 
swfred,  that  he  had  ordered  his  clerk  to 
take  it  out,  and  had  given  him  money  for 
that  purpose;  and  Loid  EUenborough  held 


that  this  was  sufficient  evidence  of  hit 
being  qualified  to  act  as  an  attorney.  U 
does  not  appear  whether,  in  that  case,  tbe 
witness  had  indorsed  the  notice  as  so  a/- 
tomey,  specificallyi  or  merely  as  agent; 
and  qti,  whether,  as  the  words  of  the  stst 
are  attorney  or  agent,  it  Is  essential  tint 
he  should  actually  be  an  attorney. 

(q)  It  is  enough  to  indorse  the  attorney^ 
place  of  business,  though  he  do  not  reside 
there.  Botferts  v.  WiUiams,  2  a  M.  A  R. 
561.  And  it  need  not  be  the  attonsy  oa 
the  record.    lb, 

(r)  Mayhewr,Loeke,7TuaA.A  So, 
semble,  is  the  surname  without  the  cfari** 
tian  name.  James  v.  Sw^ft,  4  B.  && 
081 ;  per  Holroyd,  J. 

(s)  Osbom  V.  Oough,  9  B.  &  P.  551. 
Wood  V.  FoUiott,  ibid.  558.     In  tiie  latter 
case,  which  was  under  the  stat.  23  Geo.  9, 
c.  70,  s.  30,  which  requires  that  the  notice 
shall  contain  the  name  and  place  of  abode 
of  the  person  who  is  to  bring  such  action, 
and  the  action  being  brought  by  three 
owners  of  a  ship,  who  were  described  as 
William  Wood,   of   Rotherhithe,   in  tbe 
county  of  Surrey,  merchant;  Alexaodfr 
Wood,  late  of  the  same  place,  mariner; 
and  Osbom  Devenon,  late  of  tbe  same 
place,  mariner;  it  was  held  that  the  d^ 
scription  was  sufficient.    But  it  seems  that 
fai  the  case  of  London,  or  a  very  laige  tovS} 
such  as  Manchester,  the  town  general)/ 
would  not  be  sufficient.   Per  Thompeoo,  R 
in  Crooke  v.  Carrie,  Tidd,  28  (n). 

(0  Taylor  v.  Fenwick,  7  T.  B.  635; 
6  £sp.  C.  138. 

(u)  Stears  v.  SmUk,  6  Esp.  C 188.  Bit 
see  MUU  v.  CoUeti,  6  Bing.  Oa 
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At  ieatt  one  calendar  month  before  the  suing  out  or  serving  the  MifM.— For  Tfam  of 
this  purpose,  and  also  to  show  that  the  action  was  commenced  within  six  ^®  notice. 
calendar  months,  the  plaintiff  must  prove  the  commencement  of    the 
action  (x) ;  the  day  on  which  notice  is  served  is  to  be  included  (g), 

2.  The  commencement  of  the  action  loithin  six  months, — By  sec.  8  of  the  Comiiience- 
same  stat.  no  action  shall  be  brought  against  any  justice  of  the  peace  for  ™^^^  ®^  ^^ 
anything  done  in  the  execution  of  his  office,  or  against  any  constablci 
headborough,  or  other  officer  or  person  acting  as  aforesaid  (z),  unless  ooni> 
menced  within  six  calendar  months  after  the  act  committed.  This  must  be 
proved  as  usual  by  the  production  of  the  writ,  or  an  examined  copy  of  the 
return  (a). 

The  suing  out  the  common  process  of  a  bill  of  Middlesex,  latitat,  or  c^j^nas 
quare  claustanfregit,  was  considered  to  be  the  commencement  of  the  action  (b). 
But  the  true  time  of  suing  out  the  writ  may  be  proved  in  opposition  to  the 
teste,  as  where  it  is  sued  out  in  vacation,  and  bears  date  as  of  the  preceding 
term  (c).  The  memorandum  upon  the  record,  where  the  proceeding  was  by 
bill,  al^o  showed  the  commencement  of  the  action  within  time  (d). 

The  plaintiff  must  not  only  show  that  he  sued  out  a  writ  within  the  tim^ 
but  also  that  he  proceeded  upon  that  writ. 

In  Weston  v.  Foumier,  the  notice  of  action  was  served  on  the  10th  of 
March  1800,  a  writ  of  kUitat  was  sued  on  the  20th  of  May  following,  an 
aUas  writ  was  sued  out  February  6th,  1810,  and  the  memorandum  of  the 
record  was  of  Hilary  1810.  It  was  objected,  that  the  first  writ  had  not 
been  served,  and  that  as  it  had  not  been  returned,  the  alias  writ,  which  was 
after  the  memorandum  on  the  record,  could  not  be  connected  with  it  in 
continuance ;  and  the  Court  held  that  the  plaintiff  had  been  properly  non« 
suited  upon  this  objection  (e)  -,  for  there  was  no  service  of  the  first  writ,  and 
it  was  not  returned  (/). 


(x)  Jfi^a,  tit  TiKB. 

(y)  CastU  V.  BurdUtt,  3  T.  R.  838.  See 
tit  HUNDBXD,  and  Tixs. 

(2)  If^frOf  600.  This  clause  of  the  Act 
(observes  Abbott,  J.  C,  in  Parton  t.  TFO- 
liamSf  8  B.  &  A.  888)  was  intended  for  the 
benefit  of  those  who,  intending  to  set  right, 
by  mistake  act  wrong.  As  where  a  eon* 
stable,  directed  by  a  warrant  to  take  the 
goods  of  A;  by  mistake  takes  those  of  JB. 
lb.  80  in  case  of  a  variance  as  to  the  de* 
scription  of  goods  taken.  Smith  v.  Wilt' 
shire,  2  B.  &  B.  610.  The  true  test  hi  all 
soch  cases  seems  to  be,  that  acted  on  in 
Parton  ▼.  WUliamt,  viz.,  whether  the 
party  was  actuated  by  an  honest  l>eUef 
that  he  was  discharging  his  duty.  In 
the  case  of  Aleock  v.  Andrews,  2  £sp.  C. 
642  (n),  Ld.  Kenyon  lays  down  the  dis- 
tinction to  be  between  cases  where  the 
constable  acts  virtute  qffldi,  and  those 
where  he  acts  colore  qfficii;  and  that 
where  the  act  is  of  snch  a  natnre  that  the 
office  gives  him  no  authority  to  do  it,  he  is 
not  to  be  regarded  as  an  officer.  Bee  be- 
low, 600.  A  patrol  employed  to  take  up 
disorderly  persons,  who  Is  not  a  constable. 
Is  not  a  peace  officer,  CliffeT.  Little^ 
more,  6  Esp.  C.  39. 

(a)  Sttjira,ixi.  Hundrbd;  infra,  tit 
TiXB.      By  the  stat  2  W.  4,  c.  69,  s.  12, 


every  writ  bears  date  on  the  day  when  it 
is  issued. 

(b)  Wifles,  857 ;  3  BL  985;  Bur.  964. 

(c)  Johnson  v.  Snuth,  Borr.  260;  B. 
N.  P.  195.    And  see  tit  Timb. 

(d)  See  tit  Timb,  and  supra,  tit  Huir- 
DBBD.  Although  the  commencement  of 
an  action  cannot  be  legally  proved  except 
by  the  production  of  the  ^t,  &c.  (per  Le 
Blanc,  J.  in  Matthew  v.  Haigh,  4  Esp.  C. 
100);  yet  as  agahist  a  plaintiff,  proof 
of  the  delivery  of  a  declaration  by  him,  at 
a  particular  time,  will  be  evidence  that  the 
action  subsisted  at  that  time.  {Matthew 
V.  Haigh,  4  Esp.  C.  100,  per  Le  Blanc,  J. ; 
and  Harris  v.  Orme,  2  Camp.  497,  in  the 
note.)  But  semble,  this  would  not  be  sn^ 
fleient  evidence  in  an  action  agamst  a  ma- 
gistrate ;  for  the  delivery  of  a  declaration 
to  the  plaintifTs  own  act ;  and  although  it 
might  operate  as  an  admission  against  him- 
self, would  scarcely  be  binding  on  a  de- 
fendant ;  bnt  see  further,  tit  Timb. 

(e)  14  East,  491.  Note,  the  imprison- 
ment continned  till  July;  bnt  it  was  held 
that  the  plaintiff  was  Ixnmd  to  proceed 
within  six  months  after  notice.  See  Har^ 
ris  V.  Woolford,  6  T.  R.  617 ;  and  Stameag 
V.  Perry,  2  B.  &  P.  157 ;  and  tit  Time, 
and  Limitations. 

(/  )  Bayley,  J.  observed,  that  the  sning 
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Where  several  writs  are  sued  out,  it  is  necessary  to  show  that  the  first 
has  been  returned  (g) ;  but  where  one  only  has  been  sued  out,  it  is  sufficient 
to  prove  it,  without  proving  the  return,  provided  the  plaintiff  has  declared 
witiiin  a  year  afterwards  (A). 

3.  Where  the  cause  of  action  is  a  continuing  one,  by  imprisonment,  it  is 
sufficient  to  show  that  the  action  was  commenced  within  six  months  of  the 
end  of  such  imprisonment  (t).  But  if  the  plaintiff  gives  notice  pending  the 
imprisonment,  he  is  bound  to  proceed  within  six  months  of  the  notice ;  for 
as  to  any  subsequent  cause  of  action,  there  is  no  notice  {k). 

Trespass  or  trover  for  seizing  goods  must  be  brought  within  the  time 
limited  from  the  original  seizure  (/). 

The  cause  of  action  must  be  proved  to  have  arisen  within  the  county  (m). 
The  trespass  or  other  cause  of  action  is  to  be  established  by  proving  the 
authority  of  the  magistrate  given  to  the  bailiff  or  constable,  either  by  evi- 
dence of  an  oral  or  written  direction ;  by  the  production  and  proof  of  the 
warrant,  if  it  be  in  the  plaintiff's  power,  or  if  not,  by  serving  the  person  in 
possession  of  it  with  a  nibpcmd  duces  ^ectim,  to  produce  it,  or  giving  notice 
to  the  defendant  to  produce  it,  and  by  giving  parol  evidence  of  it  after 
proof  that  it  is  in  his  possession,  and  his  omission  to  produce  it. 

In  actions  against  a  constable  who  has  acted  in  obedience  to  the  warrant 
of  a  magistrate,  if  his  neglect  or  refusal  to  produce  the  warrant,  and  grant 
a  copy  of  it,  be  relied  upon,  the  plaintiff  must  prove  a  demand  of  the  war* 
rant  (it). 

4.  By  the  Slat  43  Geo.  8,  c.  141,  in  all  actions  brought  against  any 
justice  of  the  peace  on  account  of  any  conviction  made  by  virtue  of  any  Act 
of  Parliament,  or  by  reason  of  any  thing  done  or  commanded  to  be  done  by 
such  justice  for  the  levying  of  any  penalty,  apprehending  any  party,  or  for 
or  about  the  carrying  such  conviction  into  effect,  in  case  such  conviction 
shall  have  been  quashed,  the  plaintiff  in  such  action,  besides  the  value  and 
amount  of  the  penalty  which  may  have  been  levied  upon  the  plaintiff,  in 
case  any  levy  thereof  shall  have  been  made,  shall  not  be  entitled  to  recover 
any  greater  damages  than  the  sum  of  two-pence,  nor  any  costs  of  suit, 
unless  it  shall  be  expressly  alleged  in  the  declaration  in  the  action  (which 
shall  be  in  an  action  upon  the  case  only),  that  such  acts  were  done  maH- 
ciausly,  and  without  any  reasonable  or  probable  cause. 

This  statute  applies  to  those  cases  only  where  a  conviction  has  been 
quashed  {o).  To  entitle  himself  to  greater  damages  than  two-pence,  the 
plaintiff  must /^(we  that  the  act  of  the  magistrate  was  malicious,  and  with- 


out of  the  second  writ  was  at  least  printA 
facie  evidence  to  show  that  the  first  had 
not  been  served,    14  East,  493. 

(g)  Parsons  v.  JSTin^,  7  T.  R.  6.  If  or- 
mv.  Wooybrdf  6  T.  B.  617  j  Stanway 
V.  Perry,  2  B.  &  P.  167;  Smith  v. 
Botoer,  3  T.  R.  362.    See  tit.  Limita- 

TI0y8.~TlHB. 

(h)  Parsons  v.  JSTtsi^,  7  T.  R.  6. 

(t)  Massey  v.  Johnson^  13  East,  67. 
PickersffillY.  Palmer,  B.  N.  P.  24;  for 
the  whole  is  one  entire  trespass. 

(*)  Weston  ▼.  FotimwT,  14  East,  401. 
CO  Oodinv.Ferrw,  2  H.B.  14.    Saun- 


ders V.  SttunderSf  2  East,  264.  P.  C 
Smith  V.  Wiltshire,  2  B.  &  B.  61&  So 
in  the  case  of  a  custom-house  officer,  ewea 
although  a  suit  for  condemnation  be  pend- 
ing hi  the  Exchequer.  GotUn  t.  Ferris, 
2  H.  B.  14. 

(m)  21  Jac.  1,  c  12, 8.  &. 

(n)  Vid.  i^fra,  606. 

lo)  Massey  v.  J(Umsan,  12  Ea^  67. 
Where,  hi  an  action  of  trespass.  It  appealed 
to  be  doubtful  whether  there  had  been  a 
conviction  or  not,  the  Court  would  not,  on 
motion  to  set  aside  the  nonsuit  of  tiie  plain- 
tiff (on  the  ground  that  the  action  ought  to 
have  been  laid  hi  case),  listen  to  an  *«««- 
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out  reasonable  or  probable  cause ;  and  the  question  is  not  whether  there 
was  reasonable  or  probable  cause  in  faetf  but  whether  it  a^ppeared  to  the 
tnagistraie  that  ^ere  was  such  cause,  for  it  does  not  follow  that  he  acted 
maliciously, -although  there  was  no  reasonable  or  probable  cause  in  fact. 
For  this  purpose,  what  passed  before  the  magistrate  relating  to  the  convic- 
tion is  proper  and  necessary  eyidence  (p), 

II.  By  the  stat  21  Jac.  1,  c.  12,  s.  5,  if  any  action  shall  be  brought  against 
any  justice  of  the  peace,  mayor  or  bailiff  of  a  city  or  town  corporate,  head- 
borough,  portreeve,  constable,  ti thing-man,  churchwarden,  or  overseer  of 
the  poor,  and  their  deputies,  or  any  other  who  by  their  aid,  or  by  their  com- 
mandment (^),  shall  do  anything  concerning  their  office  (r),  concerning  any- 
thing by  them  done  by  virtue  of  their  office,  such  action  must  be  laid  within 
the  county  where  the  trespass  was  committed.  The  defendant  may  plead 
the  general  issue,  and  give  the  special  matter  in  evidence  («)• 

It  seems  to  be  a  settled  rule,  that  a  conviction  still  subsisting,  and  valid 
upon  the  face  of  it(^),  on  a  subject  within  the  jurisdiction  of  the  defendant 
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vit  that  there  had,  in  fact,  been  a  conyic- 
tion,  bat  granted  a  new  trial.  See  also 
Or  ay  v.  CooksoUf  16  East,  15.  Mogert  v. 
Jonetf  R.  &  M.  C.  129.  After  the  con- 
viction has  been  quashed,  the  action  must 
be  in  case,  and  not  in  trespass;  but  the 
general  rule  (which  still  gOTems  cases  which 
are  not  within  the  statute)  is,  that  an  ac- 
tion for  a  commitment  under  a  warrant 
must  be  in  trespass,  and  not  in  case.  JIf oi^ 
g€m,  V.  Hvghes,  8  T.  R.  226. 

(p)  Btarley  v.  Sethune,  6  Taunt  583. 

(q)  A  constable  who  aids  a  parish  officer 
in  levying  a  distress  for  poors-rates  is  not 
liable  in  trespass,  although  a  demand  of  a 
warrant  was  duly  made  upon  him,  (but 
not  on  the  oteneer^  in  pursuance  of  the 
statute.  Clarke  v.  Davey,  4  Moore,  466. 
Parish  officers  sued  for  goods  sold  and  de^ 
livered  to  the  poor,  are  not  within  the  stat. 
Blanchard  v.  Bramble^  3  M.  &  C.  131. 

(r)  Acts  done  by  unqualified  justices, 
are  not  actually  void.  Margate  Pier 
Camp,  T.  Harruony  3  B.  &  A.  266.  And 
the  justices  are  not  trespassers.    lb, 

{s)  If  the  defendant  obtain  a  verdict,  or 
the  plaintiff  become  nonsuitedi  or  suffer 
any  discontinuance,  the  defendant,  by  the 
same  statute,  is  entitled  to  double  costs,  on 
a  certificate  from  the  Judge  that  he  was 
such  officer  at  the  time  of  the  trespass,  and 
acting  in  the  execution  of  his  office.  The 
certificate  may  be  granted  after  the  trial. 
Harper  v.  Carry  7  T.  R.  449.  By  the 
St.  43  G.  3,  c.  86,  s.  6,  the  Act  is  extended 
to  all  persons  holding  or  exercising  any 
public  employment,  or  any  office,  station 
or  capacity,  dvil  or  military,  in  or  out  of 
the  kingdom,  and  who  by  virtue  of  any  act 
or  law  witliin  the  kingdom,  or  any  act,  law, 
ordinance  or  lawful  authority  in  any  foreign 
possession  of  his  Majesty,  have  or  may 
hereafter  have  by  virtue  of  such  employ- 
ment, office,  station  or  capacity,  authority 
to  commit  persons  to  safe  custody.  The 
local  venue,  as  ii\  case  of  other  offences 


committed  abroad,  is  dispensed  with.  Com- 
missioners of  Requests,  with  power  to 
commit  for  contempt,  are  not  within  the 
statute.  Maeikey  v.  Gooden,  1  Dowl.  P.  C. 
463. 

(0  In  Maim  v.  Davers,  3  B.  &  A.  103, 
where  tlie  information,  on  a  conyiction 
charging  the  plaintiff  with  having  unlaw- 
fully returned  without  a  certfficate  from 
the  parish  to  which  he  had  been  removed, 
followed  the  words  of  the  stat  17  G.  9, 
c.  6  ;  it  was  held  that  the  conviction  was 
good,  and  supplied  a  defence  to  an  action 
against  the  magistrate.  SectUy  where  the 
conviction  is  apparently  erroneous,  though 
it  has  not  been  quashed.  Thus  it  was  held, 
that  a  magistrate  could  not  defend  himself 
on  a  conviction  which  alleged  that  the 
plaintiff  drove  to  liire,  instead  of  fok  Idre, 
Cloud  V.  Turferyy  2  Bing.  318.  8o  if  the 
conviction  vary  firom  the  form  prescribed 
by  a  statute ;  Oot»  v.  Jaehtony  3  Esp.  C. 
198,  per  Loxd  Kenyon.  His  Lordsiiip  re- 
ferred to  the  case  of  Damdton  v.  QiUy  1 
East's  R.  64,  where  the  Court  held  tliat  an 
order  for  stopping  up  an  old  footway  must 
pursoe  the  form  given  by  the  statute,  which 
directed  that  the  form  shall  be.  used,  dec 
See  also  22.  v.  Taylor,  7  D.  &  R.  623, 
where  a  conviction  against  an  apprentice 
was  held  to  be  bad,  both  because  the  form 
given  by  the  stat  3  G.  4,  c.  23,  was  not 
pursued,  and  because  the  conviction  did  not 
show  that  the  party  was  an  apprentice 
within  the  stat.  4  Geo.  4,  c.  29,  s.  2.  In 
general,  where  there  is  a  defect  in  jurisdlo- 
tion,  no  appeal  is  necessary.  B,  v.  ChU" 
vert  Colon,  8  T.  R.  178.  Attomey^ene- 
ral  V.  Lord  Hotham,  1  Turn.  219.  A 
conviction  not  stating  tiie  offence  to  have 
been  proved  on  oath,  is  bad.  Exparte 
Aldridge,  2  B.  &  C.  600.  So,  if  the  a4ju- 
dication  exceed  the  cause  of  complaint.  B» 
V.  Soper,  3  B.  dc  C.  867.  An  order  ly 
justices  for  payment  of  double  value  of 
goods  fraudulentiy  removed  to  prevent  a 
distress,  must  show  on  the  face  of  it  that 
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88  a  magistrate,  is  a  legal  bar  to  an  action  for  anjrthing  done  under  fuch  s 
conviction  («).  The  principles  on  which  this  position  rests  have  alreidy 
been  considered  (v). 

It  is  otherwise  where  the  subject-matter  is  not  within  the  jnrisdictioD  of 
the  magistrate  {x),  or  where  it  appears  £rom  the  conyietion  itself  that  he 
has  been  guilty  of  an  excess  of  jurisdiction  (y).    As  where  the  defendant 


the  psrty  reraoring  the  goods  was  tenant 
a.  V.  Variety  5  Bt  &  Ad.  551.  See  also 
R,  Y  Walshy  1  Ad.  &  EIL  481 ;  FatoeettY. 
Fawlit,  7  It  ft  C.  884. 

(ti)  Vide  iupra,  Vot  I.  tit  Judombnt. 
Strickland  ▼.  Ward,  ibid.  Gray  t.  Cook" 
son,  ibid.;  and  16  East,  21. 

(v)  Supra,  Vol.  I.  tit  Judgment;  7 
T.  R.  861.  Money  ▼.  Johnson,  18  East, 
81 ;  16  East,  21.  What  Judges  of  the 
particular  matter  have  adjudged  is  not 
traverBable,  per  Holt,  C.  J.  Oroenvelt  t. 
Buncell,  Salk.  896.  And  if  a  Justice  of 
the  peace  record  that  upon  hit  view  as  a 
fiu:t  which  ii  no  fiict,  he  cannot  be  drawn 
In  question  either  by  action  or  tedietment 
12  Co.  S3;  27  Ass.  19;  Salk.  897.  But 
if  a  constable  commit  a  man  for  a  breach  of 
the  peace  in  his  presence,  the  &ct  is  tra- 
Tersable,  for  he  has  no  judicial  authority ; 
he  does  not  eommtt  for  punishment,  but 
for  safe  custody.  Bo  leather-seaichers, 
under  an  Act  of  Pariiament,  authorizing 
them  to  seize  leather  insufficiently  dried, 
are  liable  in  trespass  for  seizing  leather 
which  turns  out  to  be  sufficiency  dried. 
Wame  y.  Varley  jr  others,  6  T.  R.  443. 
Tile  Court  of  K.  B.  has  no  power  to  reyiew 
the  reasons  of  Justices  of  the  peace,  on 
which  they  form  their  Judgments  in  grant- 
ing licences,  &c.;  but  if  it  clearly  appear 
tiiat  the  Justices  have  been  partially,  matt- 
eionsly  or  corruptly  influenced,  and  have 
abused  the  trust  reposed  in  them,  they 
are  liable  to  a  prosecution  by  information 
or  indictment,  or  eyen  possibly  by  action, 
if  the  malice  be  Tery  grass  and  injurious; 
per  Lord  Mansfield.  Justifies  are  not  lla^ 
ble  for  what  they  do  at  sessions.  Staunf 
173.  Unless  in  case  of  manifest  opprsssion 
and  abuse  of  power.  2  Bamaid,  849; 
Bum's  J.  tit  Sessions.    See  tit  Trbspass. 

(x)  Terry  v.  Huntingdon,  Hardr.  480. 
See  the  cases  cited  in  the  next  note. 

{y)  Where  Justices  decide  on  a  matter 
not  within  their  Jurisdiction  they  are  liable 
in  an  action.  Per  Hale,  C.  B.  Terry  y. 
Huntington,  Hardr.  480.  And  special 
Jurisdictions  may  be  circumscribed^  1st,  as 
to  place;  2dly,  persons;  3dly,  subject- 
matter.  Itfid,  And  if  they  g^ve  Judg^ 
ment  on  matters  arising  in  another  place, 
or  in  any  matter  beyond  their  jurisdiction^ 
all  is  yoid,  as  coram  fumjtiiftce.  Ibid  See 
Cowp.  640.  8  East  404.  Baldwin  y. 
Blackmore,  1  Burr.  695;  2  BL  R.  1146. 
So  if  justices  of  a  county  act  in  a  fran- 
chise of  exdusiye  jurisdiction.  Talbot  y. 
HubbU,  Str.  1154 ;  2  Tau.  657.    In  order 


to  Justiiy  magiatntes  bk  g^nnting  anfts* 
rity  to  collect  a  composition  in  lien  of  fftat 
duty,  it  should  be  made  to  appear  on  osth 
before  botii  magistrates  that  the  road  as 
be  more  efiectnally  npaized  by  sodi  eon- 
position.  Stanley  y.  Fielden,  6  KkL 
425.  A  magistrate  is  a  trespasser  wh) 
grants  a  warran|  of  distress  upon  docs- 
ments  laid  before  him,  which  are  tbe  acts 
of  other  magistrates,  if  the  want  of  jnm- 
diction  be  numifest;  per  Bayley,  J.  Ih. 
So  if  a  magistrate  leyy  under  an  order  far 
payment  of  wages  to  one  employed  to  kap 
possession  of  goods  seized  under  a^/s.; 
for  .'such  a  person  is  not  a  labourer  within 
the'  Stat  22  Q.  3,  c.  10.  Branwell  v.  P<»- 
neeke,  7  B.  &  C.  586;  and  per  Holroyd,J. 
it  should  appear  on  the  wanant  that  he  ii 
a  labourer.  So  a  conyietion  wHl  be  bid 
unless  it  appear  on  the  fooe  of  the  caBn> 
tion  that  the  foct  was  done  within  tbe  lool 
Jurisdiction  of  the  magistrate.  £.  v* 
Hazell,  18  East,  189;  B.  y.  OumdUr, 
14  East,  274.  So  in  the  case  of  an  (mkr 
by  Justices;  B.  y.  Hulcott,  6  T.  R.  507; 
^ere  an  oxder  for  the  disdiaige  of  s  mi^ 
yant  was  held  to  be  void  for  not  itsiiDg 
that  he  was  a  senrant  in  husbandly,  i. 
contracted  with  B.  to  buHd  a  wall  for  a 
certain  price  within  a  certain  time,  but 
haying  performed  part  refiased  to  go  as; 
complaint  being  made  before  a  ma^ibite 
under  4  Geo.  4,  c  84|  the  fatformslioo 
stating  the  contract,  the  niagistfate  cos- 
yicted  B.,  and  committed  him.  On  tics* 
pass  brought  agaiatt  the  magistoate,  the 
Court  held  that  the  eonyietlon  and  con- 
mitment  did  not  supply  a  defimoe,  fiir  the 
information  showed  that  he  had  not  jviit* 
diction.  And  per  Bayley,  J.  if  an  info^ 
mation  laid  before  a  justice  allies  that 
which  is  within  his  jurisdiction,  he  may  act 
upon  it,  unless  the  party  against  vdioai  the 
iuformation  is  laid  proyes  the  i«al  feds  of  tbe 
case,  which  take  it  oat  of  the  jurisdictioa. 
Lancaster  y.  Greaves,  9  B.  J^  C.  6S& 
Where  a  member  applied  against  a  fiiemily 
society  under  49  Geo.  S,  c.  125,  for  vor 
properly  refhsing  relief,  it  was  held  thst 
upon  the  constructioii  of  the  8d  sectfan  the 
justices  before  whom  the  proceedings  are  had 
must  be  both  residing  within  the  eoootj, 
&C.  withfai  which  the  sodety  m  behi,sDd 
that  one  only  being  so  resident  they  had 
not  jurisdiction.  Sharp  y.  AspiiUiU,  10 
B.  &  C.  47.  Note,  that  the  deiieet  <rf 
jurisdiction  appeared  on  the  foes  of  the 
defendants,  (the  magistrates)  pleas  to  as 
action  of  trespass.  A  conyietion  redtng 
an  agreemeat  to  weave  at  certain  prieei) 
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srare  in  evidence  four  separate  convictiooB  of  the  plaintiff  for  selling  bread  De&ooe  by 
)n  the  same  Sunday  (x).    For  the  Court  were  of  opinion  that  no  more  than  *  J^^^ 
>ne  penalty  could  be  incurred  for  selling  bread  on  the  same  Sunday,  and  conviction, 
therefore  that  the  lerying  under  the  last  three  convictions  was  illegal  (a). 

In  such  a  case  it  is  not  essential  for  the  plaintiff  to  prove  that  the  convic- 
tion has  been  quashed,  for  it  is  wholly  void  (b).  So  where  the  defendant, 
being  a  justice  of  the  peace,  having  convicted  the  plaintiff  of  destroying 
rame,  committed  him  to  prison  without  first  endeavouring  to  levy  the 
penalty,  the  plaintiff  having  effects  on  which  a  distress  might  have  been 
levied  (c). 

It  seems  to  be  perfectly  well  settled,  that  if  the  magistrate  have  general 
jurisdiction  over  the  subject-matter,  evidence  is  inadmissible  to  show  that 
tie  came  to  an  erroneous  conclusion  in  the  particular  case  (d),  for  that  is 
properly  the  subject  of  an  appeal. 


md  aUegfng  a  negleet  of  the  woric,  held 
not  to  be  a  ooDtracting  to  serve  withhi  the 
1  Geo.  4,  c  34 ;  the  conviction  therefore 
was  bad,  as  vnthout  juriadiction.  Hardy  v. 
Rifle,  9  B.  ^  C.  609.  A  conviction  of  two 
penons  jointly  of  an  awanlt  under  the  9 
G.  4,  c.  31,  imposing  a  single  joint  fine  on 
Mb,  instead  <^  a  separate  one  on  each,  is 
bad.  Morgan  v.  MrowHf  4  Ad.  &  £11. 
515.  A  conviction  lor  having  kept  open 
a  beer  shop  at  times  prohibited  by  the 
justices  in  session,  which  does  not  aver  that 
the  ju5ticeB  made  such  order,  nor  at  what 
time  the  shop  was  kept  open,  is  bad.  J^euv 
ffum  V.  Hardwiekej  3  N.  &  P.  368.  It 
seems  that  a  conviction  wliich  is  bad  in 
form,  though  confirmed  at  the  sessions  on 
appeal,  cannot  be  enforced.  S.v.Bouitb€€f 
4  Ad.  &  £11. 408.  Justices  at  sessions  cai^ 
not  quash  for  a  defect  in  a  conviction  not 
mentioned  in  the  notice  of  appeal.    lb. 

(z)  Under  the  sUt.  20  C.  1,  c  27. 

(a)  Creppt  v.  Burden,  Cowp.  640. 
There  the  want  of  jurisdiction  appeared 
on  the  ftioe  of  the  conviction.  See  the 
obHervations  of  Lord  £llenborougfa,  and  of 
Bayley,  J.  in  Qray  v.  Ckwkton^  16  £ast, 
21. 

{h)  Ibid. 

(c)  HiU  T.  Batsman,  2  Str.  710.  Rob* 
9on  \.  Spearman^  3  B.  &  A.  403. 

(d)  Gray  v.  Cookson,  16  East,  21; 
Strickland  v.  Ward,  7  T.  R.  631.  In 
BritUtin  v.  Kinnaird,  1  B.  &  B.  432,  hi 
t'^pass  against  a  magistrate  for  taking 
and  detaining  a  vessel,  it  was  held  that  a 
conviction  of  the  defendants  under  the 
Bumboat  Act  was  conclusive  evidence  that 
the  vessel  in  question  was  a  boat  within 
the  meaning  of  the  Act,  and  properly  con- 
demned. See  jR.  V.  Mittan,  3  Esp.  C. 
^1 ;  wheie  Lord  Mansfield  observed.  We 
caimot  hear  objections  to  the  conviction 
which  do  not  appear  on  the  fiice  of  it,  in  a 
motion  in  arrest  of  judgment,  for  disobe- 
dience of  an  order  made  on  it  In  ex  parte 
GUI,  7  East,  376,  the  Court  held  that  they 
had  no  authority  to  discharge  one  who  had 
^^^^  convicted  by  two  mag^tiates  for  hav- 


ing absented  himself  as  an  apprentice  from 
his  master's  service,  the  conviction  being 
apparently  regular,  although  he  swore  that 
on  coming  of  age  he  liad  avoided  the  in- 
dentures before  the  ofilence  alleged,  and 
had  insisted  on  that  fact  before  the  magis- 
trates. Where  a  warrant  was  granted  by 
a  magistrate,  on  a  conviction  for  not  doing 
statute  duty  on  a  road  in  the  township  of 
Ingleby,  in  the  parish  of  Amclifie,  it  was 
held  that  it  could  not  be  objected  on  an 
action  l»Y>ught,  that  the  plaintiff  was  not, 
as  an  occupier  of  lands  in  the  township  of 
Arucliffe,  sulgect  to  the  repair  of  roads  in 
Ingleby,  for  ^t  might  have  been  objected 
on  the  hearing  before  the  magistrate,  or  on 
an  appeaL  Fawcett  v.  Fowlis,  7  B.  &  C. 
304 ',  and  qu.  whether  it  could  be  olgected 
that  the  surveyor  had  been  improperly  ap- 
pointed for  the  whole  parish.  The  case  is 
distinguishable  from  those  where  it  has 
been  held  that  one  who  is  not  an  occupier 
of  lands  in  or  an  inhabitant  of  a  pariah  may 
maintain  trespass  for  a  distress  for  rates ; 
in  such  cases  there  is  an  entire  want  of  juris- 
diction; here  the  plaintiff  having  lands 
within  the  parish  was  primA.  facie  liable ; 
there  was  a  surveyor  for  the  whole  parish, 
and  the  plaintiff  was  pritntt  facie  liable. 
Had  there  been  separate  surveyors  for  the 
two  townships,  there  would  have  been  a 
total  defect  of  jurisdiction.  Per  Holroyd, 
J.  See  also  Lowther  v.  Lord  Radnor,  8 
East,  113.  Where  an  order  for  wages 
alleges  that  it  was  made  on  a  hearing,  and 
upon  eacandnation  on  oath,  a  plaintiff  in 
replevin  cannot,  In  his  plea  to  a  cogni- 
sance founded  on  the  order,  aver  that  the 
servant  did  not  duly  make  oath.  WHwn 
y.  WelUr,  1  B.  &  B.  67.  And  it  seems 
that  replevin  does  not  lie  in  such  a  case. 
In  trespass  against  two  magistrates  for 
giving  the  plaintiff's  landlord  possession  of 
a  farm  uiuier  the  stat.  1 1  Geo.  2,  c.  10, 
s.  16,  a  record  of  their  proceedings  under 
the  Act,  setting  fortii  aU  that  was  neces- 
sary to  give  them  jurisdiction,  is  a  conclu- 
sive answer.  Ba$tcn  v.  Caretc,  3  B.  &.  C. 
653*    Where  a  justice  committed  a  party 


688 


JUSTICES : 


Defence 
under  a 
conyiction. 


Upon  a  complaint  or  information  before  a  magistrate  of  a  matter  otct 
which  he  possesses  jurisdiction,  and  consequently  where  he  has  a  right  to 
enter  upon  the  inquiry,  it  is  for  him  to  decide  upon  the  evidence  adduced 
as  to  the  truth  of  those  facts ;  and  when  he  has  done  so,  it  is,  upon  the 
ordinary  principle  of  jurisprudence,  to  be  presumed  that  he  has  decided 
rightly  in  law  and  in  fact.  It  is  not  to  be  supposed  that  he  has  decided  eon- 
trary  to  his  conscience  and  belief  in  matter  of  fact,  for  the  purpose  of  ex- 
tending his  jurisdiction  ;  and  it  would  be  contrary  to  the  policy  and  prin- 
ciples of  lawy  to  allow  him  to  be  treated  as  a  trespasser  for  an  error  in 
judgment  (e). 

If  a  magistrate  make  an  order  corruptly,  and  against  the  evidenoe,  but  in 
a  case  where  he  has  jurisdiction,  a  different  remedy  is  open  to  the  party 
injured  (/*),  by  appeal  (where  one  is  given),  or  by  a  criminal  information  or 
indictment  against  the  magistrate,  for  the  corrupt  and  malicious  act  (^).  The 
whole  difference  seems  to  lie  between  a  toani  of  jurisdiction  in  the  subject- 
matter,  and  an  £ibu$e  of  that  jurisdiction.  These  principles  seem  to  be  ncrtr 
fully  established  by  the  case  of  Gray  r,  Cooksan  (A),  where  the  magbtrate 


charged,  under  7  &  8  Geo.  4,  c  90,  with 
cutting  down  a  tree  growing  on  premises 
in  his  own  occupation,  belonging  to  another 
person,  held  that  in  the  absence  of  all  proof 
of  malice,  he  could  not  be  charged  as  having 
acted  without  jurisdiction,  and  liable  in  an 
action  of  trespass  and  false  imprisonment ; 
if  the  trees  were  excepted  in  the  lease  the 
tenant  might  be  a  trespasser,  and  if  liable 
in  trespass  it  is  by  no  means  clear  that  he 
might  not  be  liable  criminally.  Mills  v.  Col* 
l<^^6Bing.85,and3M.&P.  S42.  Where 
Qpon  a  conviction  by  justices,  under  the 
«tat.  9  Geo.  4,  c.  8,  s.  27,  of  a  common 
assault,  there  was  nothing  on  the  &oe  of 
it  showing  any  attempt  to  commit  felony, 
which  it  was  in  the  discretion  of  the  jus- 
tices to  find,  the  Court  refused  a  certiararu 
Anon.  1  B.  &  Ad.  382.  And  see  Brittain 
V.  Kinnaird,  1  B.  &  B.  482.  In  the  case 
of  Terry  v.  Huntingtonf  Hard.  480,  where 
the  conunissioners  of  excise  bad  exceeded 
tlieir  authority,  in  adjudging  low  wines  to 
he  strong  wines,  it  seems  that  evidence  was 
admitted  in  proof  of  the  fact,  in  order  to 
negative  the  authority  of  the  commis- 
aioners,  in  an  action  of  trover  brought  to 
recover  the  value  of  goods  levied  under  a 
warrant  of  the  commissioners ;  vide  infra. 
And  see  Fullers  v.  Fotch,  Holt  R.  287 ; 
Carth.  346. 

(e)  See  Sutton  v.  Johnston,  1  T.  R 
4d3.  16  East,  21.  It  is  an  universal  rule, 
that  where  a  magistrate  has  jurisdiction  he 
is  not  responsible  in  any  form  of  action  for 
mere  mistake  in  matters  of  law.  Mills  v. 
Collettf  6  Bhig.  86. 

(/)  See  the  observations  of  Lawrence, 
J.  8  East,  119,  Lowther  v.  Earl  of  Rad- 
nor and  another.  In  that  case  the  defen- 
dants having  (as  justices)  made  an  order 
Tipon  the  plaintiff  for  the  payment  of  wages 
to  Sopp,  alleged  in  the  order  to  be  due  to 
him  for  work  and  labour  in  digg;ing  and 
•leaning  a  well,  the  plaintiff  having  made 


de&ult  in  appearing  after  smmnoD*,  ^ 
order  was  confirmed  on  appeal  by  the  plaio- 
tiff  to  the  sessions.  The  defendants  tba 
issued  a  warrant  of  distress,  on  the  ezeco- 
tion  of  which  the  action  was  fbmided ;  s 
verdict  was  found  for  the  plahitiff,  ralgeet 
to  a  case,  in  which  were  stated  the  tens 
of  a  special  contract  between  the  plsiotiff 
and  ^pp,  as  to  the  making  the  wdL  But 
the  Court  were  clearly  of  opinion  that  tbe 
plaintiff  could  not  make  the  defendiDti 
trespassers  by  showing  that  the  real  fteb 
of  tiie  case  would  not  support  the  com- 
plaint,  without  showing  that  soeh  ftds 
were  proved  before  them  at  the  time ;  lad 
Grose,  J.  doubted  whether  the  Court  could 
look  beyond  the  order  itself.  The  case  vti 
ultimately  decided  on  the  ground  that  the 
defendants  had  jurisdiction  under  the  stat 
20  Geo.  2,  c  19  (and  see  31  Geo.  2,  c  11} 
8.  3).  to  make  the  order  in  question. 

ig)  Vide  supra,  note  (»). 
h)  16  East,  13—23.  But  note,  that  is 
giving  judgment,  Lord  Ellenborough  dt^ 
vered  the  opinion  of  the  Court,  ^at  the 
apprenticeship,  which  was  for  a  less  tem 
than  seven  years,  and  therefore  voidable  by 
the  Stat.  5  Eliz.  c  4,  had  not  been  sctoanr 
avoided  by  an  act  of  delinquency  oommlttMi 
by  the  apprentice  in  running  away  fiwni  his 
master.  See  the  cases  cited  by  Mr.  Boiler, 
Cowp.  642,  where  Gould,  J.  is  said'to  bare 
roled  in  two  instances,  one  in  Shropehiie 
and  one  in  Lancashire,  that  although  a 
conviction  under  the  game  laws  was  good 
in  pofait  of  form,  yet,  that  as  in  truth  the 
party  waa  not  sutject  to  the  game  lavi% 
the  plaintiff  was  entitled  to  a  terdiet. 
These  decisions,  however,  appear  to  he 
wholly  hiconsistent  with  the  priocipla  on 
which  the  authority  of  the  res  judiettts 
depends.  See  Vol.  I.  tit.  Judoitbkt,  vd 
see  Bnttain  v.  Kinnaird,  1  B.  ft  B.4di 
Supra,  687,  note  (d). 
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having  made  an  order  as  against  an  apprentice,  it  was  held  that  the  want  DeliBQce 
of  jurisdiction  could  not  be  established  against  him  in  an  action  of  trespass^  ^"^^^  ^ 
by  evidence  of  the  previous  dissolution  of  the  apprenticeship.  But  though  ^^^  ^  °"' 
evidence  be  not  admissible  to  show  that  a  magistrate  came* to  a  wrong  con- 
clusion an  to  the  particular  facts,  where  the  subject-matter  was  generally 
within  the  scope  of  his  jurisdiction ;  still  it  seems  that  evidence  is  admissible 
to  show  such  a  total  defect  of  jurisdiction  as  excluded  the  power  to  inquire 
into  the  particular  case :  if  the  circumstances  were  such  as  wholly  to  exclude 
the  power  of  inquiry  in  the  particular  case,  the  order  or  conviction  will  not 
operate  as  a  defence ;  for  a  magistrate  cannot  give  himself  jurisdiction  by 
finding  that  as  a  fact  which  is  not  a  fact  (t).  Thus  if  one  be  rated  to  the 
poor  who  is  neither  an  inhabitant  nor  occupier  of  land  within  the  parish, 
and  his  goods  be  distrained  for  the  rate,  he  may  maintain  an  action  against 
the  person  levying  (J),  But  in  general  magistrates  cannot  be  affected  as 
trespassers,  if  the  facts  stated  before  them  were  such  as  they  had  jurisdiction 
to  inquire  into,  and  nothing  appeared  to  contradict  such  statement  And 
therefore  where  magistrates  levied  money  of  a  friendly  society  under  war- 
rants, after  complaint  made,  and  hearing,  for  the  relief  of  one  of  the 
members,  no  defence  being  made ;  it  was  held,  that  they  were  not  liable  in 
trespass,  although  they  had  in  truth  no  jurisdiction,  the  rules  of  the  society 
containing  an  arbitration  clause  {k). 

Before  the  stat.  21  Jac.  1,  when  a  defence  of  this  nature  was  specially  Proof  of  tb« 
pleaded,  the  practice  was,  as  appears  from  the  entries,  to  set  out  tiie  infor-  «<M*victloii. 
mation,  and  all  the  proceedings  before  the  justices  (/).  And  that  statute  did 
not  alter  the  nature  of  the  defence,  but  merely  took  away  the  necessity  of 
pleading  it  specially  (m).  It  seems,  however,  that  proof  of  the  conviction, 
especially  where  it  recites  the  previous  proceedings  and  shows  them  to  be 
regular,  would  be  deemed  sufficient  (n).    The  warrant  of  commitment  must 


(t)  Per  Lawrence,  J.,  Wdsh  v.  Nashf 
8  East,  403;  and  see  the  obaervatioiiB  of 
the  Court  in  Fawcett  v.  Fowlis,  7  B.  Jt  C. 
994. 

(j)  Lord  Amhertt  v.  Lard  Somers, 
3*  T.  R.  872.  NichoU  v.  Walker,  Cro. 
Car.  304;  Afiltoard  v.  Cqffin,  3  Blacks. 
1331 ;  and  per  Lord  Tenterden  in  Fawcett 
T.  FowlU,  7  B.  &  C.  304 ;  WeaverY.  Price, 
3  B.  &  Ad.  400. 

(k)  Pike  T.  Carter,  3  Bmg.  78 ;  and  see 
Lowther  v.  Earl  of  Radnor,  8  East,  13. 

(/)  See  Cowp.  647. 

(m)  Per  Lord  Mansfield,  C.  J.,  in  Creppe 
V.  JDurden,  2  Cowp.  640. 

(n)  In  the  case  of  HUl  v.  JBateman,  2 
Str.  710,  mpra,  the  Court  held,  that  where 
such  actions  are  bronght  against  justices  of 
the  peace,  they  are  obli^d  to  show  the 
regularity  of  their  convictions;  and  the 
informations  laid  before  them,  on  which 
their  convictions  are  g^unded,  must  be 
produced  and  proved  in  Court.  But  tliough 
the  point  does  not  appear  to  have  been  ex* 
pressly  decided,  it  is  probable  that  where 
all  the  proceedings  are  stated  on  the  face 
of  the  conviction,  and  appear  to  be  regular, 
the  recital  itself  would  be  deemed  to  be  at 
least  primh  facie  evidence  of  the  &ct8  re- 
cited,   aee  Strickland  v.  Ward,  7  T.  R. 


631;  Brittian  v.  Kimnaird,  1  B.  &  B. 
432;  R,  V.  Picton,  2  East,  106.  In 
Brucklesbanh  v.  Smith,  2  Burr.  656,  all 
the  proceedings  were  regularly  proved  in 
evidence;  and  see  Oray  v.  Cookaon,  16 
East,  21.  But  it  seems  that  where  no 
summary  form  is  given  by  a  particular 
statute,  if  the  conviction  did  not  show  that 
the  proceedings  were  regpilar,  as  if  it  did 
not  show  that  the  defendant  was  summoned 
or  was  present,  the  defect  would  be  fiital, 
and -could  not,  as  it  seems,  be  supplied  by 
extrinsic  evidence.  On  this  ground  con- 
victions have  been  firequently  quashed  in 
the  Court  of  K.  B.  In  Ji.  v.  J>yer,  1  Salk. 
181,  Lord  Holt  says,  ''  These  summary 
Jurisdictions  ought  to  be  held  strictly  to 
form,  and  every  thing  ought  to  appear 
regular  in  them."  And  in  several  instances 
convictions  have  been  quashed  for  not  show- 
ing that  the  defendant  was  summoned,  or 
had  an  opportunity  of  defiending  himself. 
jR.  V.  Hawker,  Cold.  301.  B.  v.  Mailing- 
son,  2  Burr.  681.  Stanbury  v.  Bolt,  cited 
Cowp.  642.  B,  V.  Hall,  6  D.  &  R.  84. 
B.  V.  Simpson,  10  Mod.  345.  See  also  the 
cases  of  Buchanan  v.  Bucker,  0  East, 
102;  Cavan  v.  Stewart,  I  Starkie's  C. 
525 ;  where  colonial  judgments  were  held 
to  be  inoperative,  for  want  of  showing  that 
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Proof  of  the  also  be  produced  and  prored,  and  eridence  given  (If  there  be  no  mtenul 
conviction,    reference)  to  connect  it  with  the  eonyiction  (/). 


the  defendants  agamst  whom  they  had  been 
obtained  had  been 'Effectually  snnunoned. 
Ib  Sttmbury  ▼.  BaU,  cor.  Forteacoey  J., 
Trin.  11  G.  1,  cited  Cowp.  64d,  upon  tie*- 
paaa  for  taking  a  brass  pan^  and  fiilse  im- 
prisonment, it  did  not  appear  tlwt  the  party 
had  been  sommoned,  and  tibe  conviction 
was  adjudged  void  for  that  reason  only. 
And  though  the  proceedings  should  on  the 
face  of  the  conviction  appear  to  be  regular, 
yet  it  seems  tliat  the  party  convicted  wonld 
be  at  liberty  to  sliow  that  there  was  in  &ct 
no  information,  summons,  or  appearance. 
Where  a  statute  gives  a  summary  form  of 
conviction,  which  does  not  state  tlie  previoas 
proceedings,  it  seems  to  1)e  more  doubtful 
whether  extrinsic  proof  of  an  information 
and  summons  is  not  requisite  to  support 
tlie  conviction  and  the  proceedings  under 
it.  In  the  case  of  Doe  d.  Lord  Thanet  v. 
Oartham  (which  is  shortly  reported  in  1 
Bingh.  S57 ),  the  phiintiff  sought  to  recover 
a  schoolhouse,  &c.  after  a  sentence  of  exp 
pulsion  pronounced  against  the  defendant 
by  the  visitors  and  feoffees  of  the  school 
(the  lessors  of  the  plaintiff),  but  there  vras 
nothing  to  sliow  tliat  the  defendant  had 
been  summoned  to  answer  the  charges  made 
against  him.  Bayley,  J.,  saved  the  pofait, 
and  the  Court  of  Common  Pleas  afterwards 
held  that  the  plahitiff  was  not  entiticd  to 
recover;  and  see  It*  v.  Ihr,  Oashinj  8  T 
R.  d09;  and  Lord  Kenyon's  observations 
in  Harper  v.  C&rr.  1  t.  "BL  VIb,  In 
the  late  case  of  I>ing$ddle  t.  Clarke^  the 
Court  of  K.  B.  held,  tliat  where  tlie  statute 
prescribed  a  summary  form  of  conviction, 
reciting  thatthe  party  had  been  duly  con- 
victed, it  was  sufficient  for  the  magistrate 
to  prove  the  recorded  'conviction,  without 
proof  of  any  previous  steps. 

(/)  Where  T.  O.  laid  an  infbimation 
against  the  plaintiff  on  a  charge  of  vagrancy, 
tiie  plaintiff  was  examined  and  heard  upon 
tile  chaiige,  and  the  magistrate  made  out  a 
warrantof  commitment  which  fiadsely  recited 
that  the  plaintiff  had  been  chaxf^ed  on  the 
oath  of  T,  S,,  and  T.  S,  negatived  the  &ct 
in  evidence,  and  a  conviction  wbb  drawn  np 
a  month  afterwards,  but  dated  on  the  day 
of  commitment,  it  was  held  that  the  impri- 
sonment was  sufficiently  connected  with  the 
conviction,  however  informally  the  convic- 
tion and  warrant  were  drawn;  and  that 
the  allegation  in  the  warrant  as  to  the  oath 
of  T»  S,  might  be  rqected  as  surplusage, 
Mauey  v.  Johnton,  12  East,  67.  A  war- 
rant of  commitment  is  sufficient,  if  it  sub- 
stantially exhibit  the  corpus  delicti^  though 
it  does  not  state  the  cause  with  the  technical 
precision  of  an  indictment.  A  commitment 
for  treasonable  practices  is  leg^l.  J?,  v.  Des- 
pardf  7  T.  R.  736.  And  a  commitment  for 
embezzlement  is  sufficient,  if  it  show  in  sub- 
stance an  offence  which  warrants  a  commit- 
ment, though  it  does  not  state  the  act  to 


have  been  done  feloniously.    R,  v.  Crober, 

2  Chitty's  R.  138.  Where  the  prisoner  wu 
committed  under  a  wairant  of  execntioD, 
which  redted  that  he  had  been  eammitttd 
ioT  two  months,  or  until  he  paid  a  pensltj 
of  5  /.,  for  an  offence  under  the  st  1  &  i 
O.  4,  c  118,  a.  33,  without  slatiog  hov 
the  penalty  waa  to  be  disCribated,  aad  te 
whom  paid ;  the  Court  refused  to  diachai^ 
the  defendant  out  of  custody,  saying,  tint 
the  warrant  did  not  require  ttus  same  ee^ 
talnty  aa  a  oon^ction,  and  that  thej  vere 
bound  to  presume  that  there  had  bees  a 
legal  conviction  to  support  the  wamot 
B.  V.  JRoffen,  I  D.  &  R.  156;  6  D.  &  B. 
260;1  R.&M.190.  And  see  il.  v. iTWpr, 

3  M.  &  8.  331.  And  the  warrant  need  not 
state  the  dreumstances  on  which  the  coo- 
vlctioB  or  order  la  fbimded ;  that  at  lesit  ii 
mot  necessary  where  the  warrant  reien  to 
the  conviction  or  an  order.  Coster  v.  Wiir 
tony  3  M.  &  W.  411.  A  warrant  commit- 
ting a  coHeetor  of  rates  for  a  parish  to  gifll, 
th^  to  remahi  untU  he  ahoidd  have  made 
a  true  account,  and  until  the  amount  should 
be  paid  over  by  him  or  his  sureties,  to 
heU  to  be  good,  notwithstanding  the  eoa- 
dnsion  directing  the  gaoler  to  detain  hin 
unless  he  diomd  be  discharged  by  Am 
eoorse  of  law.  Ogj^Ts  Casey  3  H.  &  S. 
803.  Butaeoremitmfltongfattoriwmtte 
authority  of  the  party  committing,  fi.  t. 
Yorky  5  Burr.  8684.  Hie  5th  exoeptka 
was,  that  the  warrant  of  eommltsient  (fid 
not  show  tiwt  Sir  J.  Fielding,  who  made  it, 
vrasajustice  of  the  peace.  And  the  com- 
mitment vdll  be  bad  if  it  do  not  substantitSy 
riiow  an  oflbnce  chaiged,  where  the  warrant 
\A  previous  to  convfetion  and  an  offeoce 
committed,  and  the  legal  dnxation  of  im- 
prisonment, where  the  commitment  is  in 
<!xecution.  A  commitment  was  held  to  be 
defective  which  stated  that  the  defendaat 
with  force  and  arms  made  an  assault  oo, 
&c.  with  intent  ftloiiloualy  to  steal  and 
carry  away,  for  it  did  not  chaige  any  ielooy 
within  the  Stat  7  G.  2,e.  22;  5T.  11.1®; 
B.  T.  Remnanty  Nolan,  205;  and  see 
Bremwetl  v.  Penneeiy  7  B.  &  C.  533; 
mipra,  386,  note  (y).  A  commitment  in 
execution  of  a  rogue  and  vagabond  under 
the  Stat  23  G.  3,  c.  88,  is  bad,  nnle»  it 
state  that  the  defendant  was  apprehended 
with  the  implements  of  housebreidLing  npoo 
him  at  the  time  of  such  apprehension.  B. 
T.  Browny  8  T.  R.  20.  So  a  warrant  Kt- 
tfttg  out  the  grounds  of  coramitment  in  the 
disjunctive  is  bad.  Jff.  r.  Bcered,  CaW.  * 
A  commitment  in  execution  must  state  tbst 
the  party  has  been  convicted;  it  is  iwo*" 
dent  to  state  that  he  was  chaigvd  on  ostb 
with  the  ofllsnee.  J?,  v.  Cooper,  6  T.  B. 
509.  A  commitment  for  punishment  for  % 
contempt  is  bad,  which  does  not  ^'^^^^ 
time  certain.  B,  v.  Jamesy  5  B.  ft  A-  ^ 
And  see  JBx  parte  Page,  1  R  &  A.  5». 
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In  general,  an  order  or  warrant  of  commitment  by  a  magistrate  must  be  proof  of  tbe 
in  writing  (g) ;  bnt  an  order  to  detain  in  custody  one  convicted  under  the  eonvfetioo. 
statute  13  G.  dy  c.  80,  of  killing  game  on  a  Sunday^  and  detained  by  order 
of  a  magistrate  until  the  return  of  a  warrant  of  distress,  may  be  by  parol  (A). 
So  also  an  order  of  a  magistrate  for  the  detainer  of  a  prisoner^  in  order  to 
his  further  examination  on  a  charge  of  felony,  may  be  by  parol,  and  without 
showing  any  particular  cause  for  which  he  was  to  be  examined  (t).  If  the 
commitment  was  upon  a  warrant  granted  in  defect  of  goods  upon  which  a 
distress  might  be  made,  the  defendant  should  prove  the  convietion,  or  d^ 
mand  of  the  penalty,  the  warrant  of  distsess  and  return  to  it,  and  the  warrant 
of  committal  (J). 


J2.  T.  Payne,  4  D.  dc  R.  78.  So  where  the 
commitment  was  until  he  shall  pay  a  sum 
due  for  the  maintenance  of  a  bastard  ehild 
and  legal  fees,  or  be  otherwise  delivered  by 
due  course  of  law,  where  th^  time  ought  to 
have  been  limited  to  three  months.  Sobttm 
▼.  Spearman,  3  B.  &  A.  403.  So  of  a 
general  commitment  until  the  putative 
mther  pay  two  several  sums,  one  for  main- 
tenance, Uie  other  for  costs.  In  Me  A  ddiSf 
1  B.  dc  C.  87.  So  a  commitment  for  mali- 
ciously carrying  away  a  post  from  a  fence 
Is  bad;  for  it  is  no  ofbnoe  under  the  stat.  1 
G.  4,  c  56,  unless  the  party  charged  has 
wilfully  or  maliciously  committed  the 
damage,  injury  or  spoU  idleged*  M.  v.  Har^ 
puTf  1  D.  &  R.  223.  A  conviction  under 
the  Stat.  17  G.  2,  c  38,  of  a  late  overseer, 
for  refusing  and  neglecting  to  deliver  over 
a  parish  bookf  which  adjudges  that  he  be 
committed  until  he  deliver  up  all  and  every 
the  boolui  oonoening  his  said  office  of  over- 
seer, belonging  to  &  parish,  is  v<^  as  to 
the  excess,  and  a  warrant  of  commitment 
is  void  in  toto*  Oroame  v.  Forrester,  5 
M.  &  S.  314.  The  conviction  produced  and 
proved  will  not  justify  the  commitment,  ua* 
less  the  offences  stated  be  identicaL  Where 
the  conviction  stated  an  offence  against  the 
Stat.  6  G.  3,  c.  48,  and  the  commitment 
was  for  an  offence  against  the  stat.  16  C.  2, 
c.  2.  it  was  held  to  be  insufficient.  Hogers 
y.  Jones,  3  B.  &  C.  409 ;  and  it  seems  that 
the  guilt  of  the  plaintiff  is  not  evidence  in 
mitigation.  S.  C.  1  By.  &  M.  129.  But  hi 
some  cases,  as  under  the  stat.  7  &  8  G.  4, 
c.  30,  s.  39,  it  is  expressly  provided,  that  no 
warrant  of  commitment  shall  be  held  to 
he  void  by  reason  of  any  delect  therein, 
provided  it  be  alleged  that  the  party 
has  been  convicted,  and  there  be  a  good 
and  valid  conviction  to  sustain  the  same. 
See  Daniel  v.  PhiUips,  1  C.  M.  &  B.  662. 
And  where  the  commitment,  after  a  re- 
gular eonvleticm  for  destroying  fish  in  the 
prosecutor's  pond,  stated  merely  a  ooavio- 
tion  for  fishing,  &c.  without  stating  any 
offence  in  law,  it  was  held  that  the  con- 
viction, though  good,  supplied  no  defence. 
Wickes  V.  Clutterbuch,  2  Bingh.  488.  In 
trespass  and  false  imprisonment  against  a 
Justice,  held,  that  assuming  that  he  had 
power  to  commit  a  person  zefnsing  to  give 


evidence,  where  a  specific  chaige  is  made, 
and  before  the  party  can  be  brought  into 
contempt,  he  ought  to  be  fully  apprised  that 
there  is  such  charge  under  inquiry  before 
the  justice;  where  both  the  warrant  and 
the  evidence  were  silent  upon  that  point, 
the  Court  refased  to  disturb  the  verdict 
which  had  been  found  for  the  plaintiff;  and 
considering  the  fiurts  not  sufficient  to  raise 
the  general  questkm,.  abstained  from  giving 
any  opinion  on  that  point.  Cropper  v. 
Morton^  8  D.  &  By.  166.  See  Bennett  v. 
Watson,  3  M.  &  S.  1.  A  warrant  issued 
at  the  right  time  is  not  avoided  by  too  early 
a  date.  Asiomoa  v.2rar<<a0tieike,3N.dcP. 
368. 

(9>  2  Haw.  C16,  s.ia  Where  a  sta- 
tute requires  a  warrant,  a  conunitment 
without  a  vrritten  one  is  bad,  mdeas  it  be 
for  a  temporary  detention  until  the  warrant 
isflMdeout.  Hutchmseny,  Lowndes,  ^H. 
dt  Ad.  118.  So  a  commitment  for  contempt 
mmt  be  hi  writiag.  Mayhew  v.  Locke, 
»Maish.377. 

(h)  SHU  y.  WdUs,  7  East,  583. 

(i)  1  Hale,  P.  C.  685 ;  2  Hale,  P.  C.  120. 
In  Scavage  v.  Tatham,  Cro.  EUz.  820; 
2  Haw.  c.  16,  s.  12 ;  it  was  held  that  the 
party  could  not  be  detained  for  sixteen 
days,  and  that  the  spaoe  of  three  days  was 
a  reasonable  time.  Yet  it  seems  that  de- 
tention for  even  a  longer  space  of  time 
might  ba  justifiable  under  special  circum- 
stances. See  also  Kendall  t.  Boe,  12 
Howell's  St  Tr.  1376.  The  practice,  it 
has  been  said,  is  to  commit  tram  three 
days  to  three  days,  by  a  written  mittimus. 
1  cutty's  C.  L.  76;  Bum's  J.,  tit.  Sxa- 
vdnation,  816.  A  warrant  of  commitment 
for  re-ezamination,  for  an  unreasonable 
length  of  time,  is  void.  Davies  v.  Cktpper, 
10  B.  &  C.  28.  A  magistrate  cannot  jus- 
tify a  detention  without  conviction,  to 
enalde  the  party  to  settie  with  the  com- 
plainaaL  BridgettT,Cayney,\U.^^y, 
211.  The  reasonableness  is  a  question  for 
the  jury.  Cave  v.  Mowktain,  1  Scott,  N.  S. 
132.  Although,  on  a  charge  of  feloniously 
cutting  trees,  they  turn  out  to  be  under  the 
valoeof20#.    IbUL 

(j)  By  the  stat.  5  G.  4,  c.  18,  s.  1 ,  where 
a  penal^  is  payable  on  conviction)  tlwrnagi" 
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JUSTICES  : 


Proof  of  the      It  is  no  objection  to  the  conviction  that  it  has  been  drawn  up  in  regular 

conviction,   f^^^jj^  gj^^  f^^  ^j^g  ^f  conviction,  or  even  since  the  commencement  of  the 

sec 

action  {k).  But  it  is  otherwise  in  case  of  an  order  of  justices  (/),  or  war- 
rant of  commitment,  which  cannot  be  made  out  so  as  to  justify  a  preceding 
commitment  (m).  And  it  seems  that  mere  want  of  form  in  the  proceed- 
ings will  be  immaterial,  provided  they  show  that  the  plaintiff  was  convicted 
of  the  offence  for  which  the  warrant  afterwards  issued  (n>.  Where  the  war- 
rant recited  a  charge  on  the  oath  of  T,  8.,  and  the  conviction  purported  to 
be  founded  on  the  oath  of  S.  O.,  it  was  held  that  the  recital  in  the  warrant 
might  be  rejected  as  surplusage,  and  that  it  might  be  considered  as  a  valid 
commitment  under  the  conviction  as  to  the  remainder  (o).  It  should  appear 
on  the  face  of  the  proceedings,  not  only  that  the  party  has  been  convicted 
of  an  offence  within  the  jurisdiction  of  the  magistrate,  but  also  that  the 
proceedings  against  him  were  regular ;  that  there  was  an  information  against 
him  (p)  on  oath,  where  such  an  information  is  required,  and  that  he  ap- 


strate  is  authorized  to  direct  the  defendant 
to  be  detained  in  enstody  until  the  return 
of  the  diBti«S0  warrant,  unless  the  offender 
sliall  give  sufficient  security  to  the  satis- 
faction of  the  magistrates  for  his  appear- 
ance on  the  return-day  of  the  warrsnt,  such 
day  not  being  more  than  eight  days  firom 
the  taking  such  security.  And  if  it  shall 
appear  by  eoi\fessian  or  otherwise,  to  the 
satisfiwtlon  of  the  Justice,  that  the  offender 
has  not  sufficient  goods  within  his  juris- 
diction whereon  to  leyy  all  such  penalties, 
costs  and  charges,  the  Justice  may  at  his 
discretion,  without  issnii^  a  distress  war- 
rant, commit,  as  on  a  return  of  nulla  bofUL 

(k)  Gray  v.  Cooksan,  16  East,  21,  where 
Ld.  Ellenborough  says,  "  I  have  always 
considered,  that  if  a  conviction  were  pro- 
duced at  the  trial,  which  would  justify  the 
conviction,  it  would  be  sufficient."  And 
see  Ma8$ey  v.  Johmon,  12  Bast,  07. 

(2)  jR.  V.  JueHces  qf  Chethire^  5  B.  & 
Ad.  498. 

(m)  HutMnson  v.  Lawndetf  4  B.  ft  Ad. 
118.  Qtf.  as  to  the  suspension  or  revoca- 
ti(m  of  an  onler  or  warrant.  JBarons  v. 
iMsambey  3  Ad.  ft  £U.  689. 

(ft)  Mastey  v.  Johmon,  12  East,  67. 
But  it  must  appear  to  the  Court  tiwt  the 
party  has  be^  legally  convicted  of  the 
offence  stated  on  the  &ce  of  the  conviction. 
In  the  case  of  MouU  v.  Jennvngs,  eor, 
Syre,  C.  J.,  cited  Cowp.  642,  upon  trespass 
and  &lBe  imprisonment  against  the  defen- 
dant, and  ^e  general  issue  pleaded,  it 
app^u«d  that  the  plaintiff  had  been  con- 
victed of  swearing,  and  Eyre,  C.  J.  said, 
that  if  the  nature  of  the  oaths  liad  not  been 
specified  hn  the  conviction,  so  that  they 
might  appear  to  the  Court,  the  conviction 
would  have  been  void.  And  in  Colics  Case 
(Sir  W.  Jones,  170),  it  was  held  by  the 
whole  Court,  that  if  a  justice  does  not 
pursue  the  form  prescribed  by  the  statute, 
the  party  need  not  bring  error,  but  all  is 
void  as  coram  nonjudiee.  So  in  Goss  v. 
Jackson,  3  Esp.  C.  188,  it  was  held  by  Ld. 


Kenyon,  that  a  conviction  under  the  stat 
83  G.  3,  c.  84,  which  varied  from  the  fimn 
given  by  the  statute,  was  void;  bat  note, 
that  in  that  case  the  order  had  not  been 
served  on  the  party  convicted,  and  no  de- 
mand had  been  made  of  the  p^ialty  heSart 
distress  made,  as  the  statute  requires.  See 
also  DoTMbon  V.  €H2/,  1  Bast,  64,  where  it 
was  held  that  an  order  of  justices,  under 
the  Stat.  13  O.  3,  c.  78,  s.  19,  for  stopping 
up  an  old  footway,  and  setting  out  a  new 
one,  which  did  not  foUow  the  Ibrm  pre- 
scribed in  the  schedule,  and  set  forth  the 
length  and  breadth  of  the  new  footway,  was 
defective,  and  that  the  objection  might  be 
taken  in  a  collateral  proceeding;  for  the 
statute  requires  that  the  form  set  forth  in 
the  schedule  shall  be  used  on  all  occasions. 
But  the  general  rule  is,  that  a  party  diail 
not  take  advantage  of  a  defect  in  a  ooUateral 
proceeding,  where  he  might  have  taken  tlie 
objection  by  way  of  appnl.  Supra,  VoL  I. 
tit.  JunexBNT.  B,  v.  Grandon,  Cowp. 
315.  Upon  an  faidictment  for  dSsobeyiog 
an  order  of  sessions,  the  Court  held  that 
they  could  hear  no  djections  to  the  order 
which  did  not  appear  on  the  fooe  of  it;  and 
that  where  a  court,  having  competent  juris- 
diction has  pronounced  an  order,  as  long  as 
it  remains  in  force  it  must  be  obeyed.  B. 
v.lfi^on,  3  Esp.  C.  200.  Otherwise,  vriiere 
the  defect  of  jurisdiction  appears  on  the 
foce  of  the  previous  conviction  or  Indict- 
ment. JR.  V.  HoUis,  2  Staikie's  C.  536. 

(o)  Massey  v.  Johnson,  12  East,  67. 
But  it  was  proved  in  feet,  that  S.  O.  had 
given  information  on  oath ;  and  Le  Blanc,  J. 
observed,  that  the  case  would  have  assumed 
a  veiy  different  shape  had  there  been  oo 
Information  on  oath  on  wldeh  to  foond  the 
proceedings. 

(p)  See  Massey  v,  Johnson,  12  Bast,  67  ; 
and  see  Vol.  I.  tit.  Junaif  bvt.  If  a  ma- 
gistrate maliciously  grant  a  warrant  to 
apprehend  and  commit  a  party  for  felony, 
without  any  information  against  him,  he  Is 
a  trespasser,  for  there  is  a  false  imprison- 
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peared  to  answer  the  charge,  or  at  least  was  summoned  (q).  And  it  seems 
that  eyen  sapposing  the  proceedings  to  be  apparently  regular,  eridence 
would  be  admissible  to  impeach  the  judgment  in  this  respect  (r). 

Although  a  legal  adjudication  by  a  magistrate  is,  so  long  as  it  subsists,  a   Evidence 
bar  to  an  action  of  trespass  in  respect  of  any  act  done  by  virtue  of  it,  yet  it  in  answer 
seems  to  be  clear,  upon  principles  already  adverted  to  (s),  that  the  plaintiff  *?  i*^®°" 
'may  rebut  the  evidence  of  a  conviction,  or  other  judicial  act,  by  evidence  ^^      ' 
showing  the  total  illegality  of  the  proceedings,  by  proof  that  the  adt  was 
not  a  judicial  one,  inter  pctrteSf  but  was  wholly  unwarranted,  fraudulent  and 
void.    Thus  he  may  prove  that  a  warrant  of  commitment  in  case  of  felony 
was  granted  mal^ously,  aad  without  any  information  to  support  it  (t);  or 
in  case  of  a  distress  or  commitment  under  a  conviction,  that  he  was  never 
summoned^  and  therefore  had  no  opportunity  to  make  his  defence  (si). 

If  the  defendant  justify  under  a  commitment  by  him  as  a  justice  of  the   Justiflca- 
peace,  as  in  case  of  felony,  he  should  be  prepared  to  prove  the  information  ^^  ^^.^ 
on  oath,  the  proceedings  upon  it,  and  the  warrant  of  commitment.    If  he  i^^^^ 
has  committed  for  a  contempt  committed  against  him  in  the  execution  of 
liis  office,  he  should  be  prepared  to  prove  the  circumstances  of  the  eon- 
tempt,  and  a  committal  by  warrant,  specifying  the  offence  (z).    Under  a 
commitment  for  revising  to  be  bound  over  as  a  witness  at  the  assises  or 
sessions,  the  defendant  should  prove  the  informations,  examinations,  and 
depositions,  the  calling  on  the  plaintiff  to  enter  into  the  recognizance,  his 
refusal,  and  the  warrant  of  committal  (y).    If  the  warrant  direct  an  impri- 
flonment  not  authorized  by  law,  it  will  not  be  available  in  defence (2). 

In  the  case  of  Terry  v.  Huntmgton  (a),  the  Court  seem  to  have  been  of  Evidence 
opinion,  that  in  an  action  of  trespass  the  plaintiff  might  show  that  the  com-  in  answer 
missioners  had  exceeded  their  jurisdiction,  in  adjudging  a  subject-matter  ^  a  con- 
to  be  within  their  jurisdiction  which  was  not  within  it,  t.  e,  in  adjudging 
low  wines  to  be  strong  wines.    This,  however,  seems  to  be  inconsistent 
with  later  authorities,  particularly  that  of  Ghray  v.  Cookmm :  in  these  cases, 
the  question,  whether  the  subject-matter  was  or  was  not  within  the  juris- 
diction, was  the  very  point  upon  which  the  commissioners  in  the  one  case, 
and  the  magistrate  in  the  other,  had  to  adjudicate ;  and  therefore  the  same 
principle  which  protects  a  party  who  acts  judicially,  and  gives  effect  to 
bis  judgments,  until  they  have  been  reversed  by  proper  authority,  although 
he  may  have  acted  erroneously,  extends  to  such  cases,  and  to  all  where  the 
question  of  jurisdiction  arises  upon  matter  of  fact  in  the  course  of  a  cause, 


ment  by  some  one,  the  party  having  been 
committed  to  prison  without  any  charge 
having  been  made ;  and  it  is  an  bnprison- 
ment  by  the  justice,  and  not  by  the  constsr 
ble,  who  was  bound  to  obey  the  warrant. 
Morgan  ▼.  Hughes^  2  T.  R.  225. 

{q)  12  East,  82 ;  7  T.  R.  275.  In  Stan- 
bwry  V.  Bolt,  car.  Fortescne,  J.  Trin. 
11  0. 1,  cited  Cowp.  642,  upon  trespass  for 
taking  a  brass  pan,  and  false  imprisonment, 
it  did  not  appear  that  the  plaintiff  had  been 
summoned,  and  the  conviction  was  adjudged 
void  for  that  reason  only. 

(r)  See  the  observations  of  Le  Blanc,  J., 
IS  East,  81,  2;  and  ntpra,  Vol.  I.  tit. 

JUDOMBNT. 

(s)  Supra,  Vol.  I.,  tit  Judombnt; 
Vol.  II.  tit.  Fraitd. 

VOL.  II. 


(t)  Morgan  v.  Hughes,  2  T.  R.  225. 

\u)  Harper  v.  Carr,  7  T.  R.  276.  And 
see  the  cases,  VoL  I.  tit.  Judombnt;  also 
Stanbury  v.  Bolt,  supra,  589. 

(x)  Mayhew  v.  Locke,  2  Marsh,  877. 

(y)  See  Bennett  v.  WatsoHf  8  H.  &  S.  1. 

(z)  A  commitment  of  a  putative  &ther 
of  a  bastard,  until  he  should  pay  a  sum 
due  for  the  maintenance  of  a  bastard  child. 
Sec  or  until  he  should  be  otlierwise  deli- 
vered by  due  ooune  of  law.  Is  bad ;  the 
Stat.  40  Geo.  8,  c  68,  s-  3,  merely  autho- 
rizing a  commitment  for  three  months,  un- 
less, &c.  Wobum  Y.  Shearman,  3  B.  & 
A.  488,  and  vide  supra. 

{a)  Hardr.  480. 

Q  Q 
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and  therefore  necesBarily  becomes  the  proper  subject  for  adjudication  m 
the  cause.  If  in  the  case  of  Terry  v.  Huntington  it  had  appeared  on  the 
face  of  the  information  that  the  subject-matter  of  the  proceeding  was  low 
winesy  whereas  the  statute  gave  jurisdiction  in  case  of  strong  tomes  only,  the 
commissioners  would  clearly  have  acted  illegally  in  proceeding  to  adjudi- 
cate where  they  had.  no  power  by  the  statute  to  fidjudicate  at  all.  Bnt  if 
the  information  related  to  strong  wines  only,  a  subject-matter  over  which 
they  had  jurisdiction,  they  were  bound  to  proceed ;  and  then,  whether  the 
subject-matter  of  the  complaint,  upon  the  evidence,  came  within  the  meaning 
of  the  statute,  they  were  bound  judicially  to  decide. 

Where  justices  were  proceeding  upon  a  summary  couTietion  under  the 
game  laws,  it  was  held  that  as  exercising  a  judicial  authority  their  pro- 
ceedings ought  not  to  be  private,  and  that  they  were  not  warranted  in 
removing  the  plaintiff,  and  were  therefore  liable  to  an  action  of  trespafs  (y). 

But  no  person  has  by  law  a  right  to  act  as  an  advocate  on  the  trial  of 
an  information  before  justices  of  the  peace,  without  their  permission  {z\ 

If  an  Act  of  Parliament  give  a  justice  of  the  peace  jurisdiction  over  an 
offence,  it  impliedly  authorizes  him  to  grant  a  warrant  to  bring  before  him 
a  person  charged  with  that  offence  (a). 

If  amends  have  been  tendered  within  a  month  after  notice,  and  such  ten- 
der has  been  pleaded,  it  is  a  question  for  the  jury  whether  the  amends  so 
tendered  were  sufficient  {b). 

Where  the  defendant  has  paid  money  into  Court  (c),  having  neglected  to 
tender  amends,  or  having  tendered  insufficient  amends,  the  proceedings  are 
the  same  as  in  other  cases  where  money  is  paid  into  Court. 

III.  Before  the  statute  24  Geo.  2,  c.  44,  an  officer  charged  with  the  exe- 
cution of  a  magistrate's  warrant  was  placed  in  a  perilous  situation ;  he  was 
liable  to  an  indictment  if  he  refused  to  execute  a  warrant,  and  to  a  vexs- 
tious  action  if  he  did.  In  order  to  his  relief  the  above  statute  was  made, 
the  object  of  which  was  to  substitute  the  magistrate  by  whom  the  warrant 
was  granted,  and  who  was  supposed  to  be  cognizant  of  the  legality  of  it,  in 
lieu  of  the  officer,  who  was  merely  the  instrument  to  execute  it,  and  pro- 
bably ignorant  of  the  grounds  on  which  it  issued  (</). 

By  the  stat'.  24  Geo.  2,  c.  44,  s.  6,  no  action  (e)  shall  be  brought  against 
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Daubny  v.  Cooper,  10  B.  &  C.  287. 

^jt;  Collier,  Oent.  one,  ire,  v.  Hicks,  2 
B.  k  Ad.  663. 

(a)  Bane  ?.  Jifethtten,  2  Bing.  63. 

(&)  24  Geo.  2,  c  44,  s.  2.  The  tender 
may  be  pleaded,  with  the  plea  of  not  guilty, 
or  any  other  pleas,  by  leave  of  the  Court. 
Ibid.  If  the  Jury,  find  the  amends  to  be 
sufficient,  they  are  to  find  for  the  defendant 
in  such  case ;  or  if  the  plaintiff  be  non- 
suited, or  discontinue,  or  judgment  be  given 
for  the  defendant  on  demurrer,  he  is  enti- 
tled to  like  costs  as  if  he  Lad  pleaded  the 
general  issue  only.  But  where  the  tender 
of  40s.  was  admitted  by  the  replication,  • 
and  the  notice  of  action  was  for  taking 
goods  of  the  value  of  40#.  only,  the  plain- 
tiff was  nonsuited.  Stringer  v.  Martyr, 
6  Esp.  C.  134. 

(c)  24  Geo.  2,  c.  44,  s.  4. 

(d)  See  tlie  observations  of  Lawrence,  J. 
5  East,  477.    Jones  v.  Vaughan, 


(e)  This  clause  embraces  actions  of  t^ 
only,  and  does  not  extend  to  an  sctuv 
brought  agahist  an  officer  for  money  had 
and  received,  which  has  been  levied  by  hiffl 
under  a  conviction  which  was  afterwards 
quashed.  Feltham  v.  Terry,  East.  T.  19 
Geo.  3,  K.  B.;  B.  N.  P.  24,  See  abo 
Irving  v.  Wilson,  4  T.  R.  485.  WaUoet 
v.  Smith,  5  East,  122.  It  is  now  settled, 
al^ough  it  had  been  doubted,  (see  IxHii 
Kenyon's  observations  in  Harper  v.  Csrr^ 
7  T.  R.  270),  that  the  statute  does  notes- 
tend  to  actions  of  replevin.  Fteteher^- 
WUkins,  6  East,  283;  for  there  would  be 
great  inconvenience  in  depriving  the  nt>* 
ject  of  his  remedy  by  replevin ;  it  might 
happen  that  no  damages  could  compensate 
for  the  loss  of  the  particular  chattel,  of 
which  tlie  party  might  be  for  ever  deprived, 
if  he  could  not  sue  in  replevin.  MHvoard 
V.  Coffin,  2  Bl.  R.  1330.  See  also  Waief 
house  V.  Keen,  4  B.  &  C.  800. 
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nny  constable  (y*),  headborough,  or  other  officer  ^^),  or  against  any  person  I>efeDce  by 
acting  by  his  order  and  in  his  aid,  for  anything  done  in  obedience  to  any  <^°^^°**^  - 
warrant  under  the  hand  or  seal  of  any  justice  of  the  peace  (A),  until  demand  warrant, 
has  been  made,  or  left  at  the  usual  place  of  his  abode,  by  the  party  intending  ^- 
to  bring  such  action,  or  by  his  attorney,  in  writing,  signed  by  the  party 
demanding  the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the  same 
lias  been  refused  or  neglected  for  six  days  after  such  demand ;  and  in  case, 
alter  such  demand  and  compliance  therewith,  any  action  be  brought  against 
«uch  constable,  &c.  for  any  such  cause  as  aforesaid,  without  making  the 
justice  of  the  peace  who  signed  or  sealed  the  said  warrant  (i)  defendant, 
on  producing  and  proving  such  warrant  at  the  trial,  the  jury  shall  give  their 
verdict  for  the  defendant,  notwithstanding  any  defect  of  jurisdiction  in 
f  uch  justice  of  the  peace ;  and  if  such  action  be  brought  jointly  against  such 
justice  of  the  peace,  and  such  constable,  &c. ;  then,  on  proof  of  such  war- 
rant, the  jury  shall  find  for  such  constable,  &c.  notMdthstanding  such  defect 
of  jurisdiction. 

The  defendant  in  order  to  avail  himself  of  this  clause  must  produce  and 
prove  the  warrant  (A),  by  evidence  of  the  justice's  handwriting,  &c.,  and 
^how  that  he  acted  in  obedience  to  it  (/).  The  principal  test  for  ascertaining 
whether  the  defendant  has  acted  in  obedience  to  the  warrant  is  to  inquire 
whether  the  magistrate  would  be  liable  for  the  act  of  the  defendant,  for 
where  he  would  not  be  liable,  the  officer  is  not  within  the  protection  of  the 
statute  (m).    As  where  a  bailiff,  on  a  warrant  to  take  up  a  disorderly  person 


(/)  ETidence  of  parties  acting  as  con- 
stables or  watchmeD,  is  primA  facie  erl- 
dence  of  their  being  such,  so  as  to  entitle 
them  to  the  benefit  of  any  provision  ex- 
tended to  them  in  that  capacity.  Bulter 
V.  Fordf  1  C.  &  .M.  662;  3  Tyr.  667,and 
eupra,  tit.  Cbaractbr. 

(g)  Churchwardens  and  overseers  of  the 
poor,  acting  under  a  warrant  of  distress  for 
a  poor's-rate,  are  within  these  words,  when 
saed  in  actions  to  which  the  statute  ex- 
tends. Harper  y,  Carr,  7  T.  R.  271.  So  is 
a  gaoler  who  detains  a  prisoner  under  a  ma- 
gistrate's warrant.  Butt  v.  Neiomanf 
Oow.  97.  Where  by  statute  commissioneis 
had  authority  to  appoint  constables,  watch- 
men and  other  officers  requiring  a  month's 
notice  of  the  cause  of  action  for  anytliing 
done  or  to  be  done  by  virtue  of  the  Act,  to 
the  clerk  of  the  commissioners,  before  any 
action  brought,  it  was  held  to  extend  to  acts 
done  by  constables  and  watchmep.  Bulter 
V.  Ford,  C.  &  M.  662.    3  Tjrr.  677. 

{k)  The  Act  does  not  extend  to  a  war- 
rant granted  by  a  Judge  of  the  Court  of  K. 
B.  Oladwell  v.  Blake,  1  C.  M.  &  R.  636. 

(i)  The  general  requisites  of  a  warrant 
are,  1st.  That  it  be  under  the  hand  and 
seal  of  the  justice.  2  Co.  Ins.  p.  52.  2 
Hale,  111.  2d]y.  It  must  express  the 
date  in  order  to  show  that  it  was  prior  to 
the  arrest  2  Hale,  111;  Dalt  c.  117- 
121.  But  the  place,  it  seems,  need  not  be 
stated,  although  it  must  be  averred  in 
pleading;  the  county,  however,  ought  at 
all  events  to  be  set  forth  in  the  marg^,  if 
not  in  the  body.  2  Haw.  c.  13,  s.  23 ;  Dalt 
c.    117.    3dly.    Must   state  the    offence, 


which  may  be  done  generally,  in  case  of 
treason  or  felony;  in  other  cases  it  seems 
that  the  special  cause  should  be  set  forth, 
so  far  at  least  as  to  show  the  nature  of  the 
offence,  and  the  jurisdiction  of  the  magis- 
trate ;  2  Haw.  c.  13,  s.  25;  2  Hale,  111. 
It  ought  not  to  be  general  to  answer  such 
matters  as  shall  be  objected  against  him, 
for  then  it  will  not  appear  whether  the 
offence  be  within  the  Jurisdiction  of  the 
magistrate,  or  whether  it  be  bailable  or 
not  2  Ins.  52. 591 ;  2  Hale,  111.  Hence 
a  g^eral  warrant  to  arrest  sil  persons  sus- 
pected of  an  offence  (StoalUnoet^s  Case,  24 
C.  1 ;  2  Hale,  112),  or  to  search  all  sus- 
pected houses  (2  Haw.  c.  13,  s.  17),  or  to 
seize  persons  guilty  of  a  specified  offence, 
is  illegal.  (Ibid,  and  see  Money  v.  Leach, 
Burr.  1742.  Entick  v.  Carrington,  2 
Wils.  275;  11  St  Tr.  321.)  And  4thly, 
the  warrant  may  be  general,  to  bring  the 
party  before  any  Justice  of  peace  of  the 
county,  or  special,  to  bring  him  before  the 
Justice  who  granted  it;  2  Hale,  112,  Fa#- 
ter's  Case,  5  Co.  59,  b.  In  the  former 
case,  it  seems  to  be  in  the  election  of  the 
officer  to  go  before  whom  he  pleases.  Ad- 
Judged,  5  Co.  50,  b.  Foster's  Case,  against 
the  opinion  of  Fineux,  21  H.  7,  21,  a.  2 
Hale,  112. 

(A)  As  to    the  form  of  warrant,  vide 
supra,  note  (i), 

if)  See  3  Burr.  1767. 

(m)  Per  Ld.  Mansfield,  3  Burr.  1768. 
B.  N.  P.  24.  1  Bl.  555.  2  M.  &  3.  260. 
■The  constable  is  not  discharged,  unless  the 
party  griev^  has  a  remedy  once  against  the 
magistrate.    Sly  v.  Stevenson,  2  C.  &  Pt 
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under  the  Vagrant  Act  (Z),  takes  up  one  who  is  not  so  (m),  or  being  autho- 
rized to  apprehend  the  author,  printer  or  publisher  of  a  libel,  executes  it 
on  one  who  is  neither  the  author,  printer  or  publisher  (n).  So  where  bailiffs, 
in  order  to  levy  a  poor's  rate  under  a  warrant  of  distress,  break  and  enter  a 
house,  and  break  the  windows  (o) ;  or  where  a  bailiff  executes  a  warrant  in 
a  place  beyond  the  limits  of  its  legal  operation  (p).  Or  in  general  where 
the  officer  exceeds  his  authority  in  the  execution  of  the  warrant,  or  executes 
it  in  an  illegal  manner  (9). 


464.  Parton  y.  Wittiamsy  3  B.  &  A.  333. 
The  clause  was  intended  to  protect  the  offi- 
cer in  tlio8«  cases  only  where  the  justice 
remains  liable ;  per  Abl)ott,  C.  J.  lb.  And 
see  Cotton  y.  Kadioelly  2  N.  &  M.  399.  It 
does  not  apply  where  the  officer  being  di- 
rected to  seize  specified  things  takes  others. 
Crozier  v.  Cundy,  6  B.  &  C.  232 ;  or  ex- 
ceeds the  localliinits  of  jurisdiction.  MU' 
tony.  Greeny  5  Bast,  233 ;  or  uses  unneces- 
sary violence.  £eZ2  y.  Docklyy  2M.&S.259. 

(7)  17  Geo.  2. 

(m)  3  Burr.  1767. 

(n)  Money  y.  Lecmh  ^  others.  Burr. 
1742;  note,  the  warrant  under  the  hand 
and  seal  of  Ld.  Halifax,  one  of  his  Majesty's 
principal  secretaries  of  state,  directed  the 
defendants  to  bring  the  author,  &c.  before 
him,  but  they  discliarged  the  plaintiff  by 
the  Earl's  oMer,  without  carrying  the  de- 
fendant l)efore  liini.  In  JSntiek  y.  Carring' 
tony  (2  Wils.  275,)  it  was  observed  by  the 
Court,  that  the  defendants  had  not  taken 
a  constable  with  them,  as  directed  by  the 
warrant,  and  that  they  had  not  pursued  the 
warrant  in  the  execution  thereof,  inasmuch 
as  they  had  carried  the  plaintiff  and  his 
books  before  Lord  Stanhope,  and  not  before 
Lord  Halifax,  as  directed  by  the  warrant, 
which  was  wrong,  because  a  Secretary  of 
State  cannot  delegate  his  power,  but  ought 
to  act  hi  this  part  of  his  office  personally, 
and  therefore,  and  also  because  the  Court 
held  that  a  Secretary  of  State  is  not  a  jus- 
tice of  the  peace,  it  was  decided  that  neither 
a  Secretary  of  State,  nor  the  messengers, 
were  within  the  staL  24  Geo.  2,  c  44. 

(0)  Bell  y.  Oakley  ^  others,  2  M.  &  S. 
259. 

(p)  Ifatoson  or  Zatoson  v.  Clarke,  3 
Burr.  1761.  1767 ;  MUton  y.  Green,  6 
East,  233.  A  constable  cannot  justify  the 
execution  of  a  warrant  except  within  the 
district  or  place  for  which  he  is  appointed. 
Where  a  warrant  to  search  for  nets  was 
directed  ^  to  the  constable  of  Shipbome,  to 
Samuel  Carter,  and  to  all  other  officers  of 
the  peace  in  the  county  of  Kent,"  it  was 
held  that  the  defendant,  who  was  borsholder 
of  Little  Peckham,  which  adjoined  to  Ship- 
bome, could  not  justify  the  execution  of 
the  warrant  in  Shipbome,  being  neither 
constable  of  Shipbome, nor  Samuel  Carter; 
and  the  general  description,  it  was  held, 
was  to  be  construed  **  reddendo  singula 
singulis^'  as  directed  to  each  constable  in 
his  own  district.  JBlatcher  v.  Kempy  1  H. 
6.  15,  in  note,  cor.  Ld.  Manlfield.  .\nd 
see  2  Ld.  Raym.   1296;   The  Queen  v. 


Tooley,  1  Salk.  175;  Case  of  the  rilla^  of 
Chorley,  FosL  312;  2  Bl.  R.  1135,  HiU^, 
Barnes,  The  reason  is,  that  if  the  ezeca- 
tion  of  warrants  were  granted  to  mere 
strangers,  fooce  would  often  be  repeUfd 
with  force,  and  infinite  mischief  would 
attend  the  departure  from  the  ancient  rules 
of  local  magistracy.  But  if  a  warrant  be 
directed  to  a  constable  by  name,  be  may 
execute  it  anywhere  within  tlie  wcape  of 
the  warrant  and  the  jurisdiction  of  the  jus- 
tice (Ibid,  and  Bac  Ab.  tlL  Constable,  D.) 
In  Westminster  constables  are  to  be  ap- 
pointed out  of  different  parishes  for  the 
whole  city  and  liberty,  by  29  Geo.  S,  c  25 ; 
and  in  London,  by  ancient  custom,  the  coo- 
stables  of  the  twenty-six  warda  hare  power 
to  execute  warrants  througlumt  tbe  city. 
(Bac  Ab.  Ed.  6,  tit.  Constable,  D.)  And 
now,  by  the  stat  5  G.  4,  c  18,  s.  6,  a  oon- 
stable  or  other  peace  officer  may  execute 
any  warrant  of  any  justice  or  msigistnte 
within  the  jurisdiction  for  which  aoch  jus- 
tice or  magistrate  shall  have  acted  in  giant- 
ing  or  Indorsing  such  warrant,  as  if  saeh 
warrant  had  b^n  addressed  to  such  coa- 
stable  or  other  peace  officer  specially  by 
his  name,  notwithstanding  the  pariah  or 
phicein  which  such  warrant  shall  be  granted 
shall  not  be  the  parish,  township^  bamlet 
or  place  for  which  h^  shall  be  oonatable  or 
peace  officer,  prorided  the  same  be  witUa 
tlie  Jurisdiction  of  the  justice  or  magictiate 
so  granting  or  indorsing  such  wanant 
The  effect  of  this  statute  is,  it  has  been 
held,  to  put  warrants  addressed  to  peace 
officers  in  their  official  diaiacter  on  the 
same  footing  on  which  warrants  specially 
directed  to  them  formerly  stood;  it  docs 
not  oblige  but  authorizes  officers  to  execute 
the  power.  Gimbert  v.  Coyney,  1  M'CleL 
Sc  Y.  469.  A  constable  to  whom  a  wanant 
is  directed  may,  for  special  cause  only,  ss 
sickness,  execute  it  by  deputy.  Ibid.  B^ 
Ab.  591 ;  Moor,  845;  Cromp.  282;  3  Ball 
77;  3  Burr.  1259. 

(q)  See  2  Hale,  115;  8  Haw.c  13,s.28. 
BailiA  and  constables  sworn  as,  and  cob- 
monly  luiown  to  be,  officers,  are  sot  booad 
to  show  their  warrsnt  to  the  party,  bat 
private  persons  to  whom  wairaata  are  di- 
rected, and  even  sworn  and  known  offioeis 
if  tibey  act  beyond  their  own  precincts,  are 
bound  to  show  their  wamnts  if  demanded. 
(2  Haw.  c  16,  s.  28;  6  Co.  54;  9  Co.  69; 
1  Hale,  583;  2  Hale,  11&)  So  in  execut- 
ing a  warrant  of  distress  of  a  justiee  of  the 
peace  to  levy  a  penaltjithey  mustsfaow  tlis 
warrant  if  required,  and  suffer  a  copy  to  be 
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It  19  said  that  if  the  defendant  act  in  obedience  to  the  wanunt  he  is  under  Defcooe 
the  protection  of  the  statute,  not  only  where  the  magistrate  wants  jurisdic-  ""**®''  * 


taken,  by  the  stat  27  Geo.  2,  c.  28.    It  is 
enough  for  a  sworn  and  known  oflUcer  to 
Bay,  **  I  arrest  you  for  felony,  An^  in  the 
King's  name."  (2  Hale,  116,8  Edw.4, 14  a^ 
14  Hen.  7,  9  b. ;  0  Co.  R.  69,  Mackally'i 
Cage.)    It  may  be  ezecated  in  a  franchise 
within  the  connty,  for  it  is  the  King's  suit, 
in  which  a  nan  omittat\B  virtnally  included. 
S  Hale,  116.    Bat  before  the  late  statute  it 
coald  not  be  executed  ont  of  the  officer's 
precinct,  unless  specially  directed  to  him, 
2  Haw.  c.  13,  s.  SO;  and  tuprOf  note (p), — 
After  the  arrest  he  must  bring  the  party  to 
gaol,  or  to  tlie  magistrate,  accoidfaig  to  the 
import  of  the  warrant.  2  Hale,  113,  and 
fupra,  595,  note  (i).    But  if  the  time  be 
iinseaaonable,  or  if  there  be  danger  of  rescue, 
or  if  the  party  be  sick,  and  not  able  at  the 
present  to  be  brought  before  a  justice,  the 
constable  may  secure  him  till  the  next  day, 
or  till  such  time  as  may,  under  the  cir- 
eumstanoes,  be  seasonable.  2  £d.  4,  9  & 
10;  and  2  Hale,  12a    And  after  he  has 
brought  him  before  the  justice,  the  party ^is 
still  in  his  custodyuntil  the  justice  dischuge 
or  bail  him,  or  till  he  be  actually  committed. 
10  H.  4,  7  a.;  and  2  Hale,  l20.-~Doors 
can  in  no  ease  be  broken,  witiiout  prevUnu 
notification  of  the  cause,  and  request  to 
admit  2  Haw.  c.  14,s.  1 ;  2  Hale,  116,  7  ; 
Post  320.    A  constable  may  justify  the 
breaking  of  doors  on  a  warrant  to  arrest  for 
felony ;  and  even  on  a  warrant  to  arrest  for 
breach  of  the  peace,  an  officer  may  break 
open  the  doors  of  the  party.  Dalt.  c.  78; 
1  Hale,  682 ;  2  Hale,  117;  2  Haw.  c  14, 
^3.    So  he  may,  under  a  warrant  of  a  jus- 
tice to  levy  a  forfeiture  in  execution,  on  any 
Stat  which  gives  the  whole  or  any  part  of 
the  forfeiture  to  the  King.   2  Haw.  c.  14, 
8.  6.    So  under  a  warrant  to  arrest  for 
felony,  or  breach  of  the  peace,  the  officer 
may  break  the  doors  of  another  house.  2 
Hale,  117 ;  6  Co.  R.  98;  Post  819.    But 
if  the  felon  be  not  there,  he  is  a  trespasser. 
Semaine't  Case,  Ibid. — An  officer  may  law- 
fully break  open  doors  after  proper  notice, 
sod  refusal,  under  a  warrant  to  search  for 
stolen  gooda,  and  although  no  stolen  goods 
be  found  there.    2  Hale,  167.    But  it  is 
there  said  that  the  owner  is  justified,  or 
otherwise,  according  to  the  event;  and  see 
^oek  T.  SaunderSf  Bl.  912;  8.  G.  3 
J^.  434.    This,  however,  seems  to  have 
^n  overruled  in  the  case  of  Cooper  v. 
Boothj  3  Esp.  C.  136 ;  and  vide  tf|/ra, 
^00.   Where  one  Jbunon  to  liare  committed 
treason  or  felony,  or  to  have  given  a  griev- 
ous wound,  is  pursued,  even  by  a  private 
person,  withoui  warrant,  he  may  break 
open  doors  to  take  the  offender;  but  it 
seems  that  no  one  would  be  justified  in 
doing  this  wUhtmi  a  warranty  on  mere  sus- 
picion.   See  2  Haw.  c.  17,  s.  7,  and  the 
anthorities  there  dted;  Post  321 ;  1  Hale, 
"^2.    ii  demand  of  admission  is  necessary 


in  execution  of  process  for  a  misdemeanor. 
Launoek  v.  Brown,  2  B.  &  A.  692.  Doors 
may  be  broken  after  notification,  in  order  to 
arrest  on  the  Speaker's  warrant,  for  a  con- 
tempt of  the  House  of  Commons.  Burdeit 
T.  Abbott,  6  Dow,  165 ;  14  Bast,  1 ;  4 
Taunt  401.  A  sheriff  in  executing  dvil 
process  against  the  person  of  A,  B.  is  jus- 
tified or  not  in  entering  the  house  of  a 
stranger  to  take  A,  B.,  according  to  the 
event  Johmon  v.  Leigh,  6  Taunt  246. 
It  seems  that  in  the  execution  of  civil  mesne 
process  the  officer  is  justified  in  breaking 
an  inner  door,  though  the  defendant  be  not 
tliere  at  the  time;  but  a  previous  demand 
of  admittance  is  necessary.  Ratcl\ffe  v. 
Burton,  3  B.  &  P.  228.  It  is  necessary 
to  show  that  such  a  breaking  was  necessary 
before  a  resort  is  had  to  violence.  Ibid. ; 
and  see  White  v.  Wiltthire,  Palmer,  64. 
So  no  demand  of  a  wairant  is  necessary 
where  overseers  distraining  under  a  poor's 
rate,  sell  withhi  four  days  goods  in 
possession  of  the  bailiffii  of  a  landlord 
under  a  distress  for  rent  Whitby  v.  J?o- 
hert,  M.  &  Y.  107;  Kay  v.  Orover,  7 
Blng.  312.  Or  in  case  of  an  excessive 
distress  for  a  poor's  rate.  Sturch  v.  Clarkf 
4  B.  &  Ad.  1 13.  It  is  stated  to  have  been 
held  that  a  constable  who  acts  without 
warrant,  and  not  upon  the  view,  is  not 
within  the  statute.  Bollinger  v«  FerriSf 
1  M.  &  W.  630,  cor.  Lord  Abhiger,  qu. 
It  seems  to  be  a  general  rule  applicable  to 
all  such  enactments,  that  they  enure  to  the 
protection  of  a  party  who  acted  under 
an  honest  honA  fide  belief  that  he  was 
acting  in  execution  of  powers  conferred 
upon  him,  although  he  may  have  mistaken 
the  extent  of  that  power,  or  have  excei'ded 
it,  or  failed  to  comply  with  the  directions 
of  the  statute.  Smith  v.  Shaw,  10  B.  &. 
G.  284,  and  see  Daniel  v.  Wilson,  6  T. 
R.  1.  Where  a  landlord  apprehended  his 
late  tenant  for  lopping  trees  under  a  sup- 
posed custom,  and  gave  him  in  custody  for 
an  alleged  offence  against  the  Malicious 
Trespass  Act  (7  &  8  Q.  4,  c.  30),  it  was  held 
that  a  month's  notice  of  action  was  neces- 
sary if  he  acted  under  the  bonA  fide  belief 
that  he  was  acting  under  the  statute. 
Beeehy  v.  Sides,  9  B.  &  G.  806 ;  Beed  v. 
Cowmeadow,  6  A.  &  £.661 ;  see  also  Coohe 
V.  Clarke,  10  Bing.  19 ;  Wells  v.  Ody,  2  C 
M.  &  R.  128.  Where  the  justices  granting 
a  warrant  for  a  poor's  rate,  cautioned  the 
officer  not  to  take  goods  under  a  distress 
for  rent,  which  notwithstanding  was  done 
by  him ;  held,  in  an  action  for  trespass  by 
the  landlord,  that  the  justice  having  juris- 
diction, and  being  compellable  to  issue  the 
warrant,  the  officer  was  not  within  sec.  6 
of  the  24  Gleo.  2,  c.  44,  although  there  had 
been  no  demand  of  perusal  and  copy  of  the 
warrant  This  section  was  intended  to  pro- 
tect officers,  where  the  magbtrate  issuing 
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tion  over  the  subject-matter^  but  also  where  the  warrant  itself  is  illegal. 
For  the  policy  on  which  this  clause  of  the  Act  was  founded  requires  that  an 
officer  who  really  acts  in  obedience  to  the  warrant  of  a  magistrate,  shall  be 
protected  (r),  and  he  is  not  to  judge  of  the  legality  of  the  warrant.  A  war- 
rant recited  a  complaint  upon  oath,  that  a  quantity  of  sugar  had  been  stolen 
from  a  ship  in  the  Thames,  and  that  there  was  just  cause  to  suspect  that  the 
same  goods  were  knowingly  concealed  or  deposited  in  the  premisea  occnpied 
by  Price  &  Co.  (the  plaintiffs),  and  then  directed  the  defendants  to  search 
for  and  secure  the  said  goods.  The  defendants  under  this  warrant  seized  a 
quantity  of  sugar  which  they  found  on  the  premises  of  the  plaintiffs,  but 
which  turned  out  to  be  the  property  of  the  plaintiffs.  The  Court  held  that 
this  seizure  was  made  in  obedience  to  the  warrant,  for  the  defendants  had 
executed  it  in  the  only  way  in  which  it  was  capable  of  being  executed,  that 
is,  by  making  it  attach  on  all  goods  which  fell  within  the  description  con- 
tained in  it;  they  had  acted  with  as  much  precision  in  the  execution  of  the 
warrant  as  the  magistrate  had  done  in  the  granting  of  it  («). 

Where  the  defendant  has  acted  in  obedience  to  such  a  warrant,  it  is  in- 
cumbent on  the  plaintiff  to  prove  {t)  that  a  demand  has  been  made,  or  left 
at  the  usual  place  of  the  defendant's  abode,  by  himself  or  his  attorney,  in 
writing  (u),  signed  by  the  party  demanding  the  same,  of  the  perusal  and 
copy  of  such  warrant  (v).  A  Written  deftnand  signed  by  the  attorney  is 
sufficient  (x). 

The  defendant  may  answer  such  proof  by  evidence  that  he  did  grant  the 
plaintiff  a  perusal  and  copy  of  the  warrant  within  the  six  days  prescribed 
by  the  statute,  or  even  at  a  subsequent  time,  provided  it  were  before  the 
commencement  of  the  action  (y),  and  will  then  be  entitled  to  a  verdict,  not- 
withstanding any  defect  of  jurisdiction  in  the  magistrate  (z). 

If  the  officer  fail  to  bring  himself  within  the  protection  of  the  statate,  he 
stands  in  the  same  situation  as  at  common  law ;  and  the  rule  seems  to  be 
that  the  officer  is  justified  in  executing  a  warrant,  legal  in  itself,  granted  by 
one  who  had  a  general  jurisdiction  over  the  subject-matter,  although  it  was 
erroneously  or  corruptly  granted  in  the  particular  case  (a).    It  would  mani- 


the  warrant,  would  have  been  liable  in  case 
the  officer  had  acted  strictly  pursuant  to 
it.  Kay  v.  Oraver,  7  fiing.  312,  aad  5  M. 
Ic  P.  140;  and  see  Parton  v.  WUHatM, 
3  fi.  &  A.  330,  and  Crazier  v.  Cundy, 
6  B.  &  C.  232. 

(r)  See  the  observations  of  the  Court, 
2  B.  6c  P.  161,  Price  v.  Mettenger ;  but  qu, 
whether  the  officer  would  be  protected  where 
he  was  directed  by  the  warrant  to  do  that 
which  was  nuin{festly  UleffdL  Bee  the 
observations  of  Eyre,  C.  J.,  2  Wils.  291 ; 
and  4  Bl.  Conun.  291.  The  words  of  the 
statute  are,  notwithstanding  any  defect  in 
jvrisdiction  in  any  tuchjuttice.  See  Lord 
Sldon's  observations,  2  B.  &  P.  161.  If  a 
magistrate  by  his  warrant  direct  it  to  be 
executed  in  O,^  the  constable  is  justified  in 
f  executing  it  there,  though  the  place  be  be- 
yond the  magistrate's  jurisdiction;  per  Lord 
BUenborough,  6  East,  237. 

{a)  Price  v.  Messenger  ^  others,  2  B. 
&  P.  158. 

(t)  Such  proof  is  usually  given  as  part 
of  the  plaintiff's  original  case ;  but  it  seems 


to  be  competent  to  him  to  rely  on  proof  of 
the  treiBpass  in  the  first  instance,  and  to 
prove  the  demand  in  reply.  See  Price  ▼. 
Messenger,  3  Esp.  C.  9a  Where  the  de- 
fendant justified  as  under  a  distress  for  a 
poor's  rate,  and  the  question  was  merely  in 
respect  of  parochiality ;  it  was  hM  that 
the  defendant,  admitting  the  demand  of  a 
copy  of  the  warrant,  was  entitled  to  begin. 
Burrel  v.  Nieholsony  1  M.  &  R.  904. 

(tt)  As  to  proof  of  the  service  of  the 
notice,  vide  supra,  681. 

(v)  By  the  stat  22  G.  2,  c  44,  s.  fi. 

(x)  Jory  V.  Orchard,  2  B.  &  P.  30. 

(y)  Jones  v.  Vaughan,  6  East,  448. 

(z)  If  the  magistrate  be  joined,  and  a 
verdict  be  given  against  him,  then  by  the 
Stat.  22  Q.  2,  c.  44,  s.  6,  the  plaintiff  shaU 
recover  his  costs  against  him,  to  be  taxed 
in  such  a  manner  as  to  include  the  costs 
which  the  plaintiff  is  liable  to  pay  to  the 
defendant,  for  whom  the  verdict  is  so 
found. 

(a)  2  Haw.  c.  13,  s.  11.  Terry  v.  Hunt" 
ingtoHf  Hardr.  484;  Bac.  Ab,  tit.  Gm- 
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fesHj  be  unjus^  that  a  mere  ministerial  officer,  who  was  bound  at  his  peril  Defence 
to  execute  the  process,  should  suffer  for  doing  what  he  supposed  to  be  per-  „^g,^^t. 
f«ctly  legal  in  the  execution  of  a  warrant  apparently  valid,  and  which  was 
rendered  illegal  by  facts  not  within  his  knowledge.    But  it  is  a  general 
principle  of  law,  that  where  courts  of  justice  assume  a  Jurise^tion  which 
they  do  not  possess,  an  action  of  trespass  lies  against  the   officer  who 
executes  process,  because  the  whole  proceeding  was  coram  non  judice ;  and 
where  there  is  no  jurisdiction  there  is  no  Judge,  and  the  proceeding  is  as 
pcthing  (6).    And  Uierefore  where  a  justice  on  a  conviction  on  the  Game  Laws 
isRted  a  warrant  of  commitment  to  prison,  without  first  endeavouring  to 
levy  the  penalty  on  the  goods  of  the  party  convicted,  it  was  held  that  the 
constable  who  had  executed  the  warrant  was  justified,  although  the  justice 
was  a  trespasser  (c).    So  if  a  justice  were  maliciously  to  grant  a  warrant  of 
commitment  for  felony,  without  information  on  oath(</).    But  it  was  held, 
that  if  a  justice  had  no  authority  to  apprehend  a  party  in  respect  of  the 
matter  specified  in  the  warrant,  but  only  to  issue  a  summons,  then  there 
being  no  pretence  for  the  jurisdiction,  the  warrant  would  be  no  justification 
to  the  officer  (c).    So  if  it  appear  on  the  face  of  the  warrant  that  the  offence 
is  one  over  which  the  justice  of  peace  had  no  jurisdiction  (/).    So  if  he  • 
issue  a  warrant  to  bring  the. party  before  him,  at  a  place  out  of  the  county 
for  which  he  is  a  justice  (^).    So  if  the  warrant  on  the  face  of  it  be  void  and 
illegal  for  uncertainty ;  as,  if  it  be  a  general  warrant  to  apprehend  all  per-      . 
sons  suspected  of  a  particular  offence,  without  naming  any;  for  it  is  the 
duty  of  the  magistrate,  and  not  of  the  officer,  whose  duty  is  ministerial,  to 
judge  of  the  grounds  of  suspicion ;  and  whether  a  particular  person  be  guilty 
or  not,  is  a  fact  to  be  decided  on  a  subsequent  trial  (A).    So  a  churchwarden 
or  overseer  is  a  trespasser  in  executing  a  warrant  of  distress  under  a  rate 
iUegally  made,  as  in  an  extra-parochial  place,  for  there  was  no  jurisdic- 
tion (t). 

It  has  been  laid  down  by  Lord  Hale  U)y  *^»*  although  an  officer  who  under 
the  warrant  of  a  justice  of  the  peace  breaks  open  doors  to  search  for  stolen 
goods,  is  justified,  although  none  be  eventually  found,  yet  that  the  owner  is 
justified  or  not,  according  to  the  event ;  and  in  Bostock  v.  Saunders  (k),  on 
similar  grounds,  it  was  held  that  an  excise  officer  was  liable  in  trespass  for 

stable,  D.    HUl  v.  Bateman,  Str.  710.  (c)  BUI  v.  Bateman,  &tr,7lO. 

The  contrary  has  been  asserted,  and  the  (d)  Morgan  v.  Hughes,  2  T.  B.  225. 

case  10  H.  7, 17,  has  been  much  relied  on  But  a  magistratfl  may  grant  a  warrant  on. 

as  an  authority  for  the  assertion.    There  reasonable  suspicion,  although  there  be  no 

it. was  held  that  one  who  by  the  order  of  a  direct  charge  on  oath.    Blsee  v.  Smithy. 

bishop  arrested  another  for  saying  that  he  l  D.  &  R.  202. 

was  not  bound  to  pay  tithes,  was  a  tres-  /^j  Shergold  v.  HolUnoayy  Str.  1002 ;  2 

passer,  as  it  could  not  be  justified  by  the  ^^^    q^   ^qq^      So  if  ^  justice  of  the 

Stat  2  Hen.  4,  c.  15,  which  authorizes  peace  make  a  warrant  to  arrest  for  a  debL 

bishops  to  arrest  for  heresy.    The  answer  Srwre  v.  James,  Willes,  122. 

^3'^\}^^^f  ^^^T^Z  '^^^  ^^-  "*^"r  (/)  Bac.  Ab.  tit   CmstahU,  D.   14. 

/«*ryt/%«i;beside8  itwasnotinwrit-  jjei^8,l6.    Cromp.  147,8,0. 

lOg.    See  2  Haw.  c.  13, 8.  11.  **«;    w,                   r         »   » 

(6)  P.  C.  In  Perkin  v.  Proctor  j-  anth  (g)  Ibid. 

ther,  2  Wils.  384  -,  case  of  the  Marshalsea,  (A)  4  Bl.  Comm.  291 ;  3  Burr.  1372 ; 

10  Rep.  76,  a.  b.    As  where  a  rate  is  un-  i  Bl.  R.  562 ;  11  St  Tr.  307. 321 ;  Comm. 

duly  made,  the  warrant  of  justices  wUl  not  jonr.  22  &  25 ;  Ass.  1766 ;  2  Wils. 

excuse  the  churchwardens  of  the  poor,  who  .^\  NickoUs  v.    Walker,  2  Roll.  Ab. 

distrain  for  it  NieholUy,  Walker^  Car-  ^Q^i  ^  jj^jg    ^g .  c^.  Car.  304.    Vide 

ter,  Cro.  Car.  395.    See  Brown  v.  Cw/tp-  '    ^^g  ^^^  i^\ 

ton,  8  T.  R.  422,  in  which  the  case  of  Orhy  *"*'    '    u  i.  >fin 

V.  Halet,  1  Ld.  Ray.  3,  was  overruled.  But  U)  ^  ^»'®'  ^^'        ,  ^  ^^.^    ^^^ 

seep.5iW,note(r).  (*)  2  Bl.  R.912^and3  Wib.434. 

qq4 
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breakiogp  and  entering  the  plaintiff's  house  under  a  warrant  of  ttmam^ 
sioners,  granted  upon  his  own  information,  to  search  for  tea  suqpected  to 
have  been  concealed  there  (I),  none  having  in  fact  been  found.  But  in  a 
subsequent  and  similar  case  (m)  it  was  held  that  since  the  warraDt  was 
granted  upon  the  judgment  of  the  conunissionerSi  warranted  by  oath,  the 
action  was  not  maintainable.  The  commissioners  had  authority  to  isaue 
the  warrant ;  it  was  legal  when  it  was  issued,  and  when  it  was  executed  * 
and  (Ld.  Mansfield  observed)  it  would  be  a  solecism  to  say  that  the  legel 
execution  of  a  legal  warrant  could  be  a  trespass.  It  was  also  held,  that  it 
was  not  incumbent  on  the  defendant  to  prove  at  the  trial  that  he  hid 
reasonable  or  probable  grounds  for  laying  the  information ;  for  by  the  Act 
the  oath  of  the  officer  is  made  evidence  of  the  truth  of  the  fact ;  and  the 
probability  of  the  suspicion  is  left  to  be  judged  of  by  the  magistrate* 

Where  an  officer  has  improperly  allowed  one  committed  in  exeeutioft  till 
payment  of  a  fine  to  go  at  large,  he  may  afterwards  retake  him  («). 

A  warrant  to  levy  rent  due  to  a  gas-light  company,  without  a  previova 
summons  and  hearing  by  the  magistrate,  is  illegal,  although  a  summons  and 
hearing  are  not  in  terms  required  by  the  Act ;  and  the  party  suing  out  the 
warrant  cannot  justify  under  it,  although  it  would  have  protected  the  ckrk 
to  the  company  or  an  officer  (o). 

,IV.  A  constable  who  acts  vrithout  a  warrant,  or  who  does  not  act  in 
obedience  to  the  warrant,  is,  it  has  been  held,  within  the  protection  of  the 
8th  sect,  of  the  stat.  24  G.  2,  c.44(j9);  and  the  words  in  the  stat.  21  J.  1, 
c.  12,  8.  6,  by  virtu§  of  their  office,  apply  to  all  cases  where  the  party  intends 
to  act  in  the  character  of  a  constable,  although  he  acts  improperly,  for  where 
he  really  acts  in  the  course  of  his  office  he  wants  no  protection  from  the 
statute  {q\    And  therefore,  if  a  constable,  of  his  own  authority,  and  without 


(0  Under  the  stat  10  G.  1,  c.  10,  s.  13, 
which  enacts,  that  in  case  any  officer,  &c. 
shall  suspect  any  tea,  &c.  to  be  qoncealed, 
with  intent  to  defraud,  &c.,  on  oath  made 
to  the  commissioners,  &c.  setting  forth  the 
grounds  of  his  suspicion,  it  shall  be  lawful 
for  them  to  autliorize  the  officer  to  enter 
such  house,  &c.  See  also  as  to  warrants  to 
search  for  stolen  goods,  the  statute  22  0. 3, 
c.  58. 

(m)  Cooper  v.  Booth,  3  Esp.  C.  135. 

(n)  Brett  y«  Jonety  1  Qow.  90,  cor. 
Dallas,  C.  J. 

(o)  Painter  y.  lAn.  Oat  Light  Comp,, 
3  Ad.  &  £11.  433 ;  and  see  Webb  v.  Bat- 
ehelour,  1  Vent.  273 ;  Freeman,  396.  407. 
457.  488.  R.  ▼.  Benn,  Vent  273.  Har- 
per  V.  Carr,  7  T.  R.  276. 

(/?)  As  where  a  constable,  acting  un- 
der a  warrant  to  seise  the  goods  of  A., 
seizes  those  of  B,,  the  action  m«st  be 
brought  within  six  months.  Partan  r. 
Williams,  3  B.  &  A.  330,  overruling  the 
case  of  PoMtlethvmite  r,  Oibson  ^  ano- 
tJier,  3  Esp.  C  226.  And  see  Theobald  y. 
Crichmore,  1  B,  A.  227  j  infra,  note  (q). 
And  SmUh  y.  Wiltshire,  5  Moore,  322; 
where  constables  under  a  warraot  to  seise 
black,  seized  coloured  kerseymere  cloths. 

{q)  Per  Abbott,  L.  C.  J.  2  Starkle's  C. 
445;  aud  !«ec  Aleock  v.  Andretoa,  2  Esp. 
C.  541 ;  where  Ld.  Kenyon  observed,  that 


where  a  man  doing  an  act  within  the  limits 
of  his  official  authority,  exercises  that  au- 
thority improperly,  or  abuses  the  diaeretioo 
placed  in  him,  to  such  cases  the  statute  ex- 
tends. And  see  Tlieobald  v.  Crichmore, 
1  B.  &  A.  227 ;  where  a  Constable,  who  had 
broke  into  a  house  to  levy  a  churcb-fatc, 
granted  under  the  stat  53  Geo.  3,  c  187, 
was  held  to  be  within  the  12th  seetioo, 
which  requires  an  action  for  anything  dooa 
in  pursuance  of  the  Act  to  be  brought  witbja 
three  months;  and  Ld.  EUenboroogh  ob- 
served, that  the  object  of  the  clause  was 
clearly  to  protect  persons  acting  illegally, 
but  in  supposed  pursuance  of  the  statute, 
with  a  hinA  fide  intention  of  dischaiging 
their  duty.  Where  watchmen  having  rea- 
sonable ground  of  suspicion  that  a  felony 
had  been  committed  by  the  pUdntifil  went 
to  his  house  to  apprehend  him,  bat 
beat  him,  and  used  more  violenoe  than 
was  necessary,  it  was  held  tliat  they  were 
protected  by  a  clause  requiring  notice 
previously  to  an  action  for  anything  done 
under  the  statute.  BuUer  v.  Ford^  1  C 
dcM.  662i3Tyr.  677.  Reasonableoessef 
belief  is  a  question  for  the  jury.  Wedge 
V.  Berkeley,  6  A.  &  £.  663.  A  eoutable 
who  acts  only  under  colour  of  his  office,  or 
to  lUsL-harge  an  old  grudge,  is  not  entitlvd 
to  notice.  Wedge  v.  Berkeley,  6  A.  &  £. 
067. 
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any  warranty  and  vithout  any  reasonable  or  probable  came,  arrest  a  party  on  Defenee  by 
a  charge  of  felony,  and  carry  him  before  a  magistrate,  the  venue  mnst  be  laid  ^'"^^^^I 
in  the  proper  county  (r) ;  and  he  cannot  without  a  warrant  justify  an  arrest  for  ^  wammu 
a  breach  of  the  peace  which  is  not  conunitted  within  his  own  Tiew  ($),  unless 
a  wound  has  been  given  which  is  likely  to  occasion  death(Q;  but  it  is  a  jnsti« 
fication  to  show  that  the  plaintiff  was*  committed  to  his  custody  on  a  legal 
charge,  provided  he  acted  bond  fide  and  without  collusion  (u).    If  there  be  no 
evidence  of  collusion,  in  such  a  case  he  is  in  point  of  law  entitled  to  a  ver- 
dict (x).    It  seems,  however,  that  a  constable  is  not  bound  to  act  on  a  charge 
made  by  another,  in  respect  of  an  offence  committed  in  the  absence  of  the  con* , 
stable  (y).    And  if  a  reasonable  charge  be  made,  it  is  a  good  defence  to  him 
under  the  general  issue,  although  he  afterwards,  and  on  further  inquiry,  dis- 
charges the  accused  without  taking  him  before  a  magistrate  (z),  and  aldiough 
it  afterwards  turn  out  that  the  charge  was  wholly  unfounded  (a).     So 


(r)  Uoaer  thAstat.  91  Jae.  1.  e.  12,  s.  & 
Staight  t.  Oee  ^  Garver^  2  Starkie's  C. 
445. 

(s)  Coupey  v.  Henley  jr  others^  2  Esp. 
C.  640;  2  Haw.  c.  13,  8.  8.  Where  an 
affny  takes  place  in  the  presence  of  a  oon^ 
stable,  he  may  either  keep  the  parties  in 
coBtody  until  tlie  fray  be  over,  or  cany 
them  immediately  before  a  magistrate. 
Churchill  V.  Matthews,  2  SeL  N.  P.  91 1. 
If  any  one  stand  in  the  way  of  a  con- 
stable to  hinder  him  from  preventing  a 
breach  of  the  peace,  tiie  constable  is  justt 
fied  in  taking  him  into  custody,  bnt  not  in 
striking  him.  Levy  ▼.  Edwards,  1  C.  ft 
P.  40.  And  see  White  y.  Edmund*, 
Peake's  C.  89,  and  infra.  Where  a  party 
lead  a  notice  in  choich  during  an  interral 
when  no  part  of  the  church  service  was 
going  on,  it  was  lield  that  though  a  con* 
stable  was  justified  in  removing  or  detain- 
ing him  till  the  church  service  was  over, 
he  could  not  afterwards  detain  him  to 
carry  him  before  a  magistrate.  See  1  W. 
&  M.  c  18,  s.  18.  WiUiamM  v.  QlenU- 
ter,  2  B.  ft  C.  60a  Ushig  loud  words 
in  the  street,  though  disorderly,  is  not  an 
offence  which  warrants  a  peace  officer  in 
taking  the  party  into  custody.  Hardy  v. 
Jtfiif7Ay,2Esp.C.  294;  and  see  J3o0^A  v. 
Henley,  2  C.  &  P.  288.  A  police  officer 
ia  not  justified  under  10  Geo.  4,  c  44,  s.  7 
(Police  Act),  in  laying  hold  of  and  remov- 
ing  a  person  in  a  crowd,  merely  because  be 
was  conversing  with  a  known  reputed  thiel 
Stoeker  t.  Carter,  4  C.  ft  P.  477.  The 
London  Police  Act,  which  warrants  the 
apprehension  of  suspected  persons  or  re- 
puted thieves,  does  not  warrant  an  appre- 
hension on  mere  suspicion  of  a  particular 
fielony.  Cowlee  v.  Dunbar,  1  M.  ft  M.  37. 
A  watchman  cannot  justify  collaring  a  pe^ 
son  who  was  turning  against  the  wall  of  a 
public  street  for  a  particular  occasion,  to 
prevent  him  from  so  doing.  Beoth  v« 
Henley,  2  C.  ft  P^  288. 

(0  Ibid. 

(u)  White  V.  Taylor  and  S'mcoe,  4 
Bsp.  C.  80.     Hobhi  v.  Braneoomh,  8 


Camp.  420.  Cowiei  r.  Dunbar,  1  M.  ft 
M.  87.  In  the  fimner  case  the  defendant 
8imcoe  had  made  a  malicious  charge  of 
felony  against  the  plaintiff  to  the  delbn« 
dant  Taylor,  a  constable  at  the  watch* 
house,  who  committed  him  upon  it  to  the 
Compter.  On  an  action  of  trespass,  Taylor 
was  acquitted,  and  Simcoe  found  g^ty. 
In  Isaaee  v.  Brand,  2  Starkie's  C.  167, 
Lord  £llenborough  intimated  his  opinion 
in  point  of  law,  that  a  charge  made  by  a 
principal  thief,  on  his  apprehension,  against 
a  party  lor  receiving  the  goods,  did  not  au- 
thorise an  arrest  by  the  officer  without  a 
warrant ;  but  it  was  left  to  the  jury  to  say 
whether  there  was  probable  cause.  In  HiU 
V.  Yatee,  2  Moore,  80,  where  a  constable 
acted  under  the  statute  15  C.  2,  c  2,  s.  2, 
which  authorises  a  constable  to  arrest  per* 
sons  whom  he  suspects  to  be  conveying  a 
burthen  of  young  trees,  it  was  said  that 
the  question  of  probable  cause  was  for  the 
Judges,  and  that  it  could  not  be  left  to  the 
jury.  To  kill  an  officer  who  takes  another 
into  custody  on  a  mere  charge  and  without 
warrant,  is  murder,  though  tiie  charge  does 
not  specify  all  the  psrtirahin  necessary  to 
constitute  felony.  JR.  v.  Ford,  Ross,  ft  Ry. 
C.  C.  L.  329. 

(x)  Per  Le  Blanc,  J.  in  WkUe  ▼.  Toy" 
lor  and  Simcoe,  4  Bsp.  C.  80. 

(y)  Ibid. 

(z)  TWCloughan  ▼.  Clayton  and  at^ 
other,  Lancaster  Summer  Assises,  1816,  cor. 
Bayley,  J.  2  Starkie's  C.  445  ;  and  1  Holt, 

Ca  478a 

(a)  White  ▼.  Taylor,  4  ^.  C  80. 
M'Cloughan  v.  Clayton,  I  Holt  C.  478. 
In  Samuel  v.  Payne,  Doug.  845,  Ld« 
Mansfield  said,  '^  If  a  man  charge  another 
with  felony,  and  require  an  officer  to  take 
him  into  custody,  it  would  be  most  mis* 
ehievous  if  the  officer  were  first  bound  to 
try,  and  at  his  peril  exercise  his  judgment 
on  the  truth  of  the  charge.  He  that  makes 
the  charge  should  alone  be  answerable."  In 
that  esse,  after  a  search  warrant  granted, 
no  goods  having  been  found,  the  defendant 
who  first  made  the  ehsige,  and  Payne  a 


&c.  without 
a  warrant 


602  JUSTICBS:   COM8TABLB8,  &C. 

Defence  by  although  no  specific  charge  be  made  to  the  constable,  yet  if  a  felony  haf 
?  ^^"?^^^^'  ^^^  committed,  and  information  of  the  felony,  and  its  circumstances,  hu 
been  communicated  to  the  constable,  but  no  specific  charge  is  made  against 
any  one;  he  will  be  justified  in  arresting  a  party  whom  he  suspects  to  hare 
committed  the  felony,  but  who  turns  out  to  be  innocent,  provided  he  acted 
bend  fide  in  pursuit  of  a  supposed  felon  ifi).  And  though  no  felony  has  in 
fact  been  committed,  nor  any  charge  made,  yet  if  a  constable  has  reason* 
able  ground  for  suspecting  that  another  has  committed  a  felony,  or  that  he 
is  about  to  commit  one,  he  may  detain  that  person  for  the  purpose  of  iuTet- 
tigation  (c).  But  he  is  bound  to  carry  such  person  before  a  justice  to  be 
examined  as  soon  as  he  reasonably  can  {d). 


constable,  and  his  assistant,  arrested  the 
plaintiff  on  a  Saturday,  be  was  detained 
till  Monday,  and  then  discharged,  after 
examination  before  a  magistrate  ;  there 
was  a  verdict  against  all  three;  but  the 
Court  afterwards  held  that  the  charge  was 
a  sufficient  justification  to  the  constable 
and  his  assistant,  and  cited  Ward's  Cate, 
Clayton,  44,  pi.  76;  2  Hale's  P.  C.  84.  89. 
01 ;  and  Haw.  b.  2,  c.  12,  s.  13. 

(b)  LedwUh  v.  Catehpole,  Caki.  201. 
Smith  had  lost  linens ;  Stevens  came  with 
Smith  to  the  defendant,  a  marshalman  to 
the  Lord  Mayor,  and  Stevens  informed  the 
defendant  that  one  Madoz  had  put  the 
linens  into  a  hackney  coach  at  a  public 
house ;  that  the  plaintiff  put  his  head  into 
the  coach  there ;  that  afterwards  the  coach 
stopped  at  another  house,  and  that  the 
plaintiff  met  it  there.  Smith  suspecting 
the  plaintiff  to  have  been  concerned  in  the 
theft,  took  the  defendant  on  a  Sunday  to 
the  plaintiff,  in  order  to  have  him  appr^ 
bended,  but  when  they  came  neithev  Smith 
nor  any  other  person  charged  the  plaintiff 
with  felony;  Smith  said,  **  I  have  lost  some 
cloth,  but  I  do  not  say  it  was  he  who  stole 
it ;  I  know  notliing  of  that ;  but  stolen  it 
was."  The  defendant  then  arrested  the  plafan 
tiff,  who  was  discharged  the  next  day  by 
the  magistrate.  The  defendant  pleaded  the 
general  issue,  and  the  plaintiff  had  a  ver- 
dict for  20/. ;  but  the  Court  granted  a  new 
trial.  Lord  Mansfield  observed,  **  the  first 
question  is,  whether  a  felony  has  been  com- 
mitted or  not  ?  And  then  the  fundamental 
distinction  is,  that  if  a  felony  has  been 
actually  committed,  a  private  person  may, 
as  well  as  a  peace  officer,  arrest;  if  not, 
the  question  always  turns  upon  this,  was 
the  arrest  botiA  fide ;  was  this  act  done 
fiiirly,  and  in  pursuit  of  an  offender,  or  by 
design,  or  malice  and  ill-will  ?  Upon  a 
highway  robbery  being  committed,  an  alarm 
spread,  and  particulars  circulated,  and  in 
the  case  of  crimes  still  more  serious,  upon 
notice  given  to  all  the  sea  ports,  it  would 
be  a  terrible  thing,  if,  under  probable  cause, 
an  arrest  could  not  be  made;  and  felons 
are  usually  taken  up  upon  descriptions  in 
advertisements.  Many  an  innocent  man 
has  been  and  may  be  taken  vp  upon  such 
suspicion ;  but  the  mischief  and  inconve- 


nience to  the  public  in  this  point  of  nev 
is  comparatively  nothing.  It  is  of  great 
consequence  to  the  police  of  the  country ; 
I  tliinic  there  should  be  a  new  trtsl." 
Note,  that  Buller,  J.-  doubted  whether  the 
constable  was  justifiable,  shioe  to  hoU  thit 
he  was,  would  imply  that  he  was  to  some 
purposes  a  judicial  officer,  which  he  said 
was  going  &rther  than  had  yet  been  ad- 
judged him;  tamen,  qu.  for  to  a  certam  ex- 
tent, even  a  private  person  is  justified,  or 
not,  in  arresting,  according  to  the  paiti- 
eular  circumstances  of  suspicion  on  which 
he  must  exnciae  his  discretion.  See  Haw. 
b.  3,  c.  12,  8.  2 ;  and  4  Taunt.  34.  ^^erai, 
in  case  of  misdemeanor.  F'ax  v.  Gaunif 
3  B.  &  Ad.  70S.^  A  constable  arrests  B^ 
a  respectable  person,  on  uiibnnation  by  A. 
that  B,  had  robbed  him;  in  conflrmatioaof 
which  a  supposed  intercepted  letter  is  showo 
him ;  held,  that  it  was  properly  left  to  the 
jury  to .  say  whether  the  circumstaDeo 
afforded  reasonable  ground  for  the  arrest, 
and  wliether  the  jury  in  his  situatkm  would 
have  so  acted.  Dams  v.  RwuseH^  6  Bin;. 
364. 

(e)  Wright  y.  Canst  and  others,  4tKk 
C.  606.  Ihnns  v.  Russeli,  6  Btog.  354. 
A  plea  that  the  constable  detahned  the 
plaintiff  for  three  days,  m  order  that  the 
party  whose  goods  had  l)een  stolen  might 
liave  an  opportunity  of  collecting  his  wit- 
nesses, and  bringing  them  to  prore  the 
felony,  was  held  to  be  bad  on  demnntf. 
And  the  Court  seem  to  have  been  of  opi- 
nion, that  the  handcuffing  a  party  to 
arrested,  could  not  be  justified  without 
showing  an  attempt  to  escape,  or  that  it 
was  otherwise  necessary.    4  B.  &  C.  S0& 

(d)  BeekwUh  v.  Pkilby,  6  B.  &  C.  fiSo. 
Whether  the  constalile  had  reasonable  canK 
for  suspicion  was  a  question  of  fiict  for  the 
jury ;  per  Lord  Tenterden,  C  J.  Ih. 
Watclimen  and  beadles  may  at  eoauaoo 
law  arrest  and  detain  for  ezaminatkn  per- 
sons walking  in  the  streets  at  night,  whom 
there  is  reasonable  ground  to  suspeet  tt 
felony,  altiiough  there  be  no  proof  of  a 
felony  having  been  committed.  Lmtrenet 
T.  Hedger,  3  Taunt.  14.  Watchmoi  BSjT 
imprison  any  perMm  who  encourages  pn- 
soners  in  their  custody  to  resist  WkUt 
V.  MdmondSy  Peake's  C.  80.    The  Loados 
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Although  one  who  acts  in  aid  of  a  constable  is  within  the  protection  of  Yenoe 
the  stat.  21  J.  1,  c.  12,  s.  o{e),  as  to  the  venuey  and  as  to  his  defence  under 
the  general  issue ;  yet  one  who  is  the  prime  moyer,  and  who  sets  the  con- 
stable in  motion,  by  making  a  complaint  and  charge  to  him,  is  nOt  within 
the  statute  (/) ;  and  where  there  is  a  doubt  whether  a  private  person  acted 
as  the  prime  mover,  or  merely  acted  in  aid  of  the  constable  who  undertook 
to  act^  of  his  own  authority,  is  a  question  of  fact  for  the  jury  (g),    A  pri-  Defence  by 
vate  person  may,  as  well  as  a  constable,  justify  the  arrest  of  one  actually  *  private 
g-uilty  of  treason  or  felony  (h\  or  who  has  given  a  wound  likely  to  prove  2Ji^V 
mortal.    A  defendant  cannot  justify  in  aid  of  an  officer  who  had  himself  no  warrant, 
authority  to  do  the  act  (t). 

If  a  felony  has  been  committed,  although  not  by  the  party  arrested,  a 
private  person  may  justify  the  arrest,  if  he  acted  band  fide  upon  fair  and 
sufficient  grounds  of  suspicion  (A) ;  such  a  defence  must,  however,  be  spe- 
cially pleaded  (/).  Where  no  treason  or  felony  has  been  committed^  or 
dangerous  wound  given  by  any  one,  it  seems  that  a  private  person  cannot  at 


Police  Act,  3  G.  4,  c.  55,  s.  81,  which 
Ruthorizes  the  apprehension  of  tnupected 
jpermmuy  applies  to  reputed  thieces  only, 
and  not  to  persons  suspected  of  particular 
thefts.  Cowles  v.  Dunbar,  1  M.  5c  M. 
S7.  Where,  under  the  21  J.  1,  e.  12,  s.  6, 
two  of  the  defendants  in  an  action  of  tres- 
pass and  false  imprisonment,  being  consta- 
bles and  acting  in  aid  of  the  other  defen- 
€lant,  were  entitled  to  an  acquittal ;  held, 
that  the  plea  stating  tliem  to  be  acting  in 
aid  of  the  otiier  defendant,  and  not  he  in 
aid  of  them,  the  protection  did  not  extend 
to  him.    Bondr.  Rust,  2  C.  &  P.  342. 

(e)  Supra,  GOO. 

if)  Mac  Cloughan  v.  Claytmj  1  Holf s 
C.  478 ;  2  Starkie's  C.  446.  Beeaose*  as 
is  said,  the  person  who  puts  the  .constaUfl 
in  motion,  is  primA  facie  a  trespasser,  and 
therefore  ought  to  allege  and  prove  the 
truth  of  the  suggestions  on  wliich  he  in- 
duced the  oonstable  to  act.  And  though 
two  of  the  defendants,  being  constables, 
are  within  the  statate,  and  entitled  to  an 
acquittal  by  reason  of  a  wrong  venue, 
anotiier  defendant,  who  pleads  that  ihp 
other  defendants,  as  constables,  acted  in 
his  aid,  not  being  a  constable,  is  not  enti- 
tled to  an  acqnitul,  as  acting  in  their  aid. 
Bond  ▼.  Buth,  2  C.  &  P.  342.  A,  being 
robbed,  suspects  B,  and  delivers  him  in 
charge  to  a  constable  present;  trespass  is 
maintainable  against  A,  Stonehause  v. 
JBai4ft,  6  T.  R.  315.  Where  a  stat.  aotho- 
rised  a  constable  to  arrest  on  the  informs* 
tion  of  another,  bot  the  defendant,  instead 
of  merely  giving  information  to  the  consta- 
ble, directed  him  to  arrest,  it  was  held 
that  he  acted  as  principal,  and  was  not 
t'ntitied  to  notice,  althoogh  he  acted  frond 
fide.    Hopkint  v.  Crowe,  4  A.  &  £.  774. 

(g)  Staiffht  V.  Oee  and  Carver,  2 
Starkie's  C.  445 ;  where  it  wss  so  left  to 
the  jury  by  Abbott,  L.  C.  J.  Bond  v, 
B^at,  2  C.  dt  P.  342,  Where  a  prose- 
cutor having  obtained  a  warrant  points 


out  the  party  to  the  constables,  he  acts  in 
their  aid.  Nathan  v.  Cohen,  3  Camp. 
257  ;  per  Ld.  Ellenborough. 

(A)  Haw.  b.  2p  c.  12,  s.  15.  It  is  there 
said,  that  a  private  person  who  is  not  him- 
self induced  to  believe  that  the  party  is 
guilty,  would  not  be  justified  in  arresting 
him  by  conunand  of  a  constable. 

(i)  A  constable  seizing  a  per^^on  by  the 
diiection  of  a  custom-house  officer,  who 
had  himself  no  power  to  seize,  is  not  within 
the  protection  of  the  Custom-house  Act 
Norton  v.  MUler,  2  Chitty,  140. 

(k)  See  Haw.  b.  2,  c.  12,  s.  8, 9, 10,  &c. 
where  a  number  of  justifying  causes  of  sus- 
picion are  enumerated,  some  of  which  are 
very  large  and  indefinite,  such  as  **  Common 
feme," — **  Keeping  company  with  persons 
of  scandalous  reputation," — ^  Behaving  in 
such  a  manner  as  to  betray  a  consciousness 
of  guilt."  It  is  laid  down  as  essential,  that 
the  party  himself  who  arrests  must  be  in- 
duced by  the  grounds  of  suspicion  to  believe 
the  party  arrested  to  be  guilty.  See  Lord 
Mansfield's  observations  in  LedwUh  v. 
Catchpole,  Cald.  291 .  Whether  the  grounds 
of  suspicion  are  sufficient  to  justify  the 
party  so  arresting  seems  to  be  a  question  of 
law.  (Haw.  b.  2,  c.  12,  s.  18;  2  Inst,  52; 
2  Hale,  78 ;  Finch,  340.  Mure  v.  Kay, 
4  Taunt.  34.)  And  the  grounds  must  be 
set  forth  in  pleading  the  justification,  in 
order  that  the  Court  may  judge  whether 
the  suspicion  was  reasonable  (Ibid.);  and 
unless  the  plea  set  forth  the  causes  of  suspi- 
cion with  oertahity,  it  will  be  bad  on  de- 
murrer. Ibid.  The  plea  will  be  bad,  unless 
it  show  a  felony  committed.  If  a  constable 
join  in  a  plea  with  one  who  gave  the  de- 
fendant in  charge,  if  it  be  bi^  for  one,  it 
will  be  bad  for  both;  and  per  Best,  C.  J., 
there  is  no^  difference  between  seizing  a 
man  and  ordering  him  to  be  seized.  Hedgei 
V.  Chapman,  2  Bing.  523. 

(0  See  the  last  note;  and  Mure  v.  Kay, 
4  Taunt.  34. 
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common  law  justify  an  arrest  upon  suspicion  (m) ;  except,  indeed,  where 
the  hue  and  cry  has  been  raised,  and  there  is  no  reason  to  suppose  that  it 
is  groundless  (n).  A  private  person  cannot  arrest  for  any  offence  inferior 
to  felony,  not  committed  within  his  view  (o)  ;  but  if  an  affray  be  committed 
in  his  presence,  he  may  stay  the  affrayers  till  the  heat  be  over,  and  then 
deliver  them  to  the  constable  (p),  and  also  stop  those  who  are  g^ing  to  join 
either  party  (g).  So  also  a  private  person  may  at  conmion  law'lawfoUy 
lay  hold  of  oue  committing  treason  or  felony,  or  doing  any  act  which  would 
manifestly  endanger  the  life  of  another,  and  detain  him  till  it  may  reason- 
ably be  supposed  that  he  has  changed  his  purpose  (r);  or  may  justify  the 
breaking  into  the  house  of  another  for  the  purpose  of  preventing  him  from 
committing  felony  («). 


KNOWLEDGE. 
See  tit  Coiif. — FonaERY. — NEaLiGBNcn. — Notice. 

LANDLORD  AND  TENANT. 
See  EjBCTicsiiT. — Usb  and  Occupatioit. — "Waste. 


Particulars 
of  proof. 


LARCINY. 

Upon  an  indictment  for  larciny  (/)  it  is  necessary  to  prove,  in  ordinary 
cases,  1st.  A  caption  tJid  atpartatian;  2dly.  With  u/ekmknuintenium;  8d. 
Of  the  goods  and  chattels  of  another^  as  described  in  the  indictment.  And 
where  there  has  been  a  baibnent  of  the  goods  to  the  prisoner  by  the  owner, 
it  is  further  necessary  to  proTe,  either,  ist,  a  felonious  intent  on  the  part  of 
the  prisoner,  tit  procuring  the  deUoery  to  him,  which  defeats  the  bailment, 


(m)  See  Lord  Mansfield's  obserratioDs 
In  Ledwith  ▼.  Catchpole,  Cald  291.  Lord 
Tenterden'g,  in  Beckwith  v.  PhUhy^  6  B.  & 
C.  685.  A  private  penon^  without  war- 
rant, may  arrest,  Ist,  If  there  be  a  felony 
done ;  2dly,  if  the  party  arresting  has  pro- 
bable cause,  which  is  traversable;  Sdly, 
the  arrest  mast  be  by  the  party  suspecting. 
Sir  Anthony  Ashley's  Case,  12  Co.  92.  In 
trespass  and  false  imprisonment  upon  a 
eha^  of  felony,  held  that  evidence  showing 
that  the  defendant  had  reasonable  grounds 
of  suspicion  was  admissible  in  reduction  of 
damages.  Chirm  v.  Morris,  1  Ry.  &  M. 
£44. 

(n)  Haw.  b.  8,  c.  18,  c.  16.  The  Hue 
and  Cry  is  the  pursuit  of  an  offender  from 
town  to  town  till  he  be  taken;  which  all 
idko  are  present  when  a  felony  is  com- 
mitted,  or  dangerous  wound  given,  are  by 
the  common  as  well  as  statute  law  bowid 
to  raise  against  the  offenders  who  escape, 
on  pain  of  fine  and  imprisonment.  3  Ixist 
116,  7;  1  Hale,  588;  2  Hale,  99.  102; 
Haw.  b.  2,  c.  12,  s.  5.  As  to  the  mode  of 
raising  the  Hue  and  Cry,  see  Haw.  b.  2, 
c  12,  B.  6.  But  in  the  case  of  Qvppy  r. 
Brittlebankf  5  Price,  625,  where  the  de- 
fendant pleaded  the  general  issue,  and  a 
justification  that  the  plaintiff,  at  Ashbone 
hir,  tendered  a  forged  note  to  T.  M^  and 
that  the  plaintiff  had  probable  eaase  to 


suspect,  and  did  suspect,  that  the  plaintiff 
had  feloniously  uttered  the  note,  knowing 
it  to  be  forged;  wherefore  the  defendant, 
&e.,  and  verdict  thereon  for  the  defendant, 
the  Court  held  that  the  airest,  though  witi»- 
out  warrant,  was  justifiable.  Suspidoa 
that  a  party  has  on  a  former  occasion  con- 
mitted  a  misdemeanor,  will  not  jostily  a 
private  person  in  apprehending  him  with* 
out  a  warrant  Fox  v.  Chnmty  8  B.  It  Ad. 
798. 

.  (o)  But  see  Qvppy  t.  Brittlebtmky  6 
Price,  525,  supra, 

(p)  Haw.  b.  2,  0. 13,  s.  8. 

(q)  lUd.  b.  1,  e.  68. 

Ir)  Ibid.  b.  2,  e.  12,  s.  19. 

(#)  Handeock  v.  Baier,  2  B.  Ic  P.  iSa 
The  defendant  in  that  case  had  broken  ml o 
the  plaintiff's  house,  to  prevent  him  from 
oonunitting  murder  on  his  wife ;  Chanhre,/. 
said,  it  is  lawful  for  a  private  person  to  do 
anything  to  prevent  the  perp^ratioB  of  a 
felony. 

(0  See  the  different  definitions  of  hurdnyt 
Bast* 8  P.  G*  583.  The  true  meaning  of 
larciny  is,  "  the  felonious  taking  the  goods 
of  another,  without  his  consent  and  against 
his  will,  with  intent  to  convert  them  to  the 
use  of  the  taker."  Per  Qrose,  J.,  in  deli- 
vering the  opinion  of  the  Court  Haw^ 
man's  Case,  Leach,  1089.  See  4th  Report 
of  the  Criminal  Law  Conunisaioners. 
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or  that  the  delivery  was  procured  by  farce  or  dxartn\  <yty  2dly,  that  before   Particalan 
the  asportation  the  haXbmeni  had  been  determined  by  the  tortious  act  of  the  of  ^roof« 
bailee ;  or,  Sdly,  that  the  bailment  had  been  determined  according  to  the 
intention  of  the  parties. 

Ist.  A  caption  and  asportation :  the  latter  seems  necessarily  to  include  Caption 
the  former^  although  the  converse  Is  not  true,  for  there  may  be  a  taking  into  f"^  ^  P^'^ 
the  possession  without  an  asportation  or  removal.  To  constitute  a  caption, 
the  property  must  have  been  taken  into  the  possession  of  the  prisoner. 
Therefore,  where  the  prisoner  cut  the  girdle  of  another,  and  in  consequence 
the  purse  fell  to  the  ground,  but  was  not  otherwise  taken  possession  of  by 
the  prisoner,  it  was  held  to  be  no  felony  (u) ;  but  a  momentary  possession 
18  sufficient  (v).  It  need  not  be  by  force  {x) ;  and  it  is  not  purged  by  a  re- 
delivery (y) ;  any  the  least  removal  is  sufficient  to  constitute  an  atportOf 
Hon  (z).  As  if  plate  be  taken  out  of  a  trunk  and  laid  beside  it  (a) ;  or  the 
goods  be  removed  from  one  end  of  the  waggon  to  the  other  (p) ;  or  an  ear- 
ring be  forced  by  violence  from  the  ear,  and  fall  upon  the  hair  (c) ;  or  a  bag 
be  lifted  from  the  bottom  of  the  boot  of  a  coach,  though  not  taken  out  (</). 
Proof  that  the  skins  of  sheep  were  taken,  and  the  carcases  left,  is  evidence 
of  the  stealing  of  the  sheep  (e).  The  pulling  of  wool  from  the  back  of  a 
lamb  is  a  sufficient  asportation  (/).  There  must,  however,  be  an  actual  and 
complete  removal  of  the  thing  from  the  place,  after  it  has  been  taken  into 
the  possession  of  the  prisoner.  And,  therefore,  the  setting  a  bale  of  goods 
on  one  end'  without  removing  it  to  a  different  place,  is  not  an  asporta- 
tion (^);  and  where  a  purse  taken  by  the  prisoner  from  the  pocket  of 
another,  remained  still  attached  by  a  string  to  keys  in  the  pocket,  it  was 
held  that  the  asportation  was  not  complete  (A) ;  and  so  it  was  held  where 
goods  remained  attached  by  a  string  to  part  of  the  shop  (t). 

A  caption  and  asportation  by  the  hand  of  one,  is  that  of  all  who  are  pre- 
sent aiding  and  abetting  (A) ;  and  it  is  not  essential  to  prove  that  they  were 
done  immediately  and  directly  by  the  prisoner;  it  is  sufficient  to  show  that 
he  committed  the  act  by  means  of  an  innocent  instrument  (/).  After  the 
goods  have  once  been  stolen  the  prisoner  is  guilty  of  a  fresh  felony  wherever 
he  carries  the  goods,  for  the  property  is  not  altered ;  and  therefore,  where 


(«)  1  Haw.  c.  64^  1  Hale's  P.  G.  639 ; 
Dalt  100;  Cromp.  84. 

(v)  JR.  V.  Peat,  Leach,  307;  Hale,  633; 
3  Inst  69. 

(x)  Easfs  P.  C.  887. 

(y)  3  Inst  09;  Staan.27;  lHale,P.C. 
633. 

(z)  1  Haw.  c  33. 

(a)  KeL  31 ;  1  Hale,  P.  C.  608. 

{b)  JR.  V.  Canlet,  Leach,  272 ;  S.  C. 
EasfsP.C.  550. 

(e)  B.  V.  Lapier,  Leach,  300;  1  Haw. 
c.  33;  3  Inst.  108,  109;  2  Vent.  215; 
7  Ass.  30;  1  Hale's  P.  C.  508;  Dalis.  21 ; 
Cromp.  30.    B,  v.  Simpion,  KeL  31. 

(d)  R.  V.  Walshf  Moody's  C.  C.  14. 

(e)  22.  V.  Rawlintf  East's  P.  C.  017. 
Upon  an  indictment  on  14  Geo.  2,  c.  0, 
chtfging  the  party  in  one  count  with  steal- 
ing, and  in  a  second  with  killing  a  sheep, 
with  intent  to  steal  the  whole  of  the  carcase, 
it  appearing  that  the  sheep  had  been  killed 


with  intent  to  steal  the  &t,  held  that  the 
prisoner  miglit  be  convicted  on  the  second 
eonnt ;  bat  that  there  being  no  evidence  of 
any  remoyal  of  the  animal  whilst  living, 
the  first  count  could  not  be  supported. 
WiUiam^s  Cate,  1  Ry.  tc  M.  C  107.  S.  P. 
as  to  stealing  lambs,  Loom's  Cate,  lb.  100. 
(/)  JI.V,  MarHn,  Leach,  205. 

(p)  R.  V.  Cherry,  East's  P.  C.  560. 

(A)  B,  T.  WUHruon,  1  Hale's  P.  C.  508; 
East's  P.  C.  550. 

(i)  Cherry's  Cate,  East's  P.  C.  550. 
Fan-art  Ctue,  Leach's  C.  C.  L.  206 ;  East's 
P.  C.  567.  Secut,  where  a  DAilrbag  was 
lifted  from  the  bottom  of  the  boot  of  the 
coach,  althouffh  not  entirely  removed  from 
the  boot  RXWaUh,  1  a.&M.  (C.C.L.) 

(h)  Bee  tit  Accbssory. 

(2)  See  tit  Accbssory  ;  East*^  P.  C. 
555 ;  1  Haw.  c  33,  s.  8;  1  Hale's  P.  C. 
607 ;  3  Ins.  108. 


606        '  larciny:  felonious  intention. 

FeioDice.       goods  are  stolen  in  one  county  and  carried  into  another,  the  priaoner  is 
guilty  of  a  felony  in  the  latter  county. 

2dly,  That  the  taking  wasfelamous.—lt  is  the  peculiar  province  of  the  jury 
to  decide  upon  the  intention  of  the  prisoner  (m).  The  question,  whether  a 
particular  taking  was  felonious,  is  a  question  of  law,  arising  principally 
upon  the  intention  of  the  prisoner,  as  found  by  the  jury.  The  felonious 
quality  consists  in  the  intention  of  the  prisoner  to  defraud  the  owner,  and  to 
apply  the  thing  stolen  to  his  own  use  (n).  It  is  sufficient  if  the  prisoner 
intend  to  appropriate  the  value  of  the  chattel,  and  not  the  chattel  itself,  to 
his  own  use ;  as  where  the  owner  of  goods  steals  them  from  his  own  servant 
or  bailee,  in  order  to  charge  him  with  the  amount  (0).  The  intention  must 
exist  at  the  time  of  the  taking,  and  no  subsequent  felonious  intention  will 
render  the  previous  taking  felonious ;  as,  where  goods  are  removed  by  the 
prisoner  during  a  fire,  with  intent  to  preserve  them  for  the  owner,  and  he 
afterwards  determines  to  appropriate  them  to  his  own  use  (p);  or  where  a 
bailment  is  procured  without  any  felonious. intent  on  the  part  of  the  bailee, 
and  he  afterwards,  and  before  the  determination  of  the  bailment,  converts 
the  property  (g).  The  usual  indication  of  a  felonious  intent  is  the  secrecy 
and  privacy  with  which  the  act  is  done,  and  the  asserting  a  dominion  orer 
the  property  by  the  prisoner,  or  the  actual  conversion  of  it,  by  sale  or  other- 
wise, to  his  own  use.  On  the  other  hand,  the  inference  of  a  felonious  intent 
may  be  rebutted  by  evidence  to  prove  that  the  taking  was  in  joke ;  was  by 
mistake;  was  accidental;  that  the  goods  had  been  lost  by  the  owner,  and 
found  by  the  prisoner  (r). 


(m)  Bast*a  P.  C.  685;  Summ.  61 ;  1  Hale's 
P.  C.  604.  Secreting  a  letter,  containing 
bills,  with  the  intention  merely  of  cheating 
tlie  revenae  of  the  postage,  is  not  within 
the  52  Geo.  3,  c.  143,  s.  2 ;  Sharp's  Case, 
1  Ry.  &  M.  C.  125.  Where  the  prisoner 
took  by  violence  ^m  a  gamekeeper  wires 
and  a  pheasant,  which  he  bad  set,  and 
which  the  latter  had  found  and  seized,  and 
were  claimed  by  the  prisoner  as  his  own, 
held  that  it  was  for  the  jury  to  say,  whe- 
ther he  took  them  under  a  bonA  fide 
impression  that  he  was  only  getting  back 
his  own  property,  however  he  might  be 
liable  to  penalties  for  having  them  in  his 
possession.  JR.  v.  i/a/7,  3  C.  &  P.  400. 
Where  the  jury  found  that  the  prisoner's 
Intention,  dSb  inUio^  was  to  get  goods  out 
of  the  prosecutor's  (a  tradesman)  posses* 
sion,upon  a  pretended  sale  for  cash,and  then 
clandestinely  to  remove  them,  and  convert 
them  to  his  own  use,  it  was  held  to  be  a 
felonious  taking.  CampbeWs  Case,  1  Ry.  Sc 
M.  170.  80  where  the  jury  found  that  the 
prisoner  never  intended  to  pay  for  oxen 
which  he  had  bargained  for  for  ready 
money,  and  the  owner  had  not  consented 
to  their  being  taken  away.  OUbertU  CaUy 
1  Ky.  &  M.  185.    Pratft  Case,  ib.  250. 

(n)  See  the  case  of  R,  v.  Morfit  ^ 
Conway,  cor.  Abbott,  J.  Maidstone  Lent 
Assizes,  1816,  and  afterwards  by  the 
Judges.  It  was  there  held  that  the  tak- 
ing of  oats  by  a  servant,  with  intent  to 
give  them  to  the  master's  horses,  from  the 
g^ranary  of  the  master,  by  means  of  a  falsa 


key,  was  a  felony.  See  Bum's  J.  by  Chetw. 
vol.  3,  p.  176.  So  it  was  decided  by  Thomp- 
son, C.  B.  that  the  taking  a  horse  by  stealth 
from  the  stable  of  a  prosecutor,  and  destroy- 
ing it  by  throwing  it  down  into  a  ooal-pit, 
in  order  to  defeat  a  prosecution  founded  on 
a  former  larciny  in  stealing  the  same  horv, 
amounted  to  a  felony. .  But  where  the  pri- 
soner took  the  horses  of  the  proeecutor  witii 
intent  to  ride  them,  and  then  to  leave  thm 
without  returning  them,  it  was  held  to  te 
trespass  only.  Distentiente  Grose,  and 
duHtatUe  Ld.  Alvanley,  B,  v.  Strong  if 
PhUlipiy  3  Bum,  177,  23d  edit.  Minns 
employed  to  bring  ore  to  'the  surface  are 
paid  according  to  the  quantity  raised;  t 
miner  removing  a  portion  from  another^* 
heap  to  his  own,  is  not  guilty  of  stealing 
the  goods  of  the  owner  of  the  mine.  il.  ▼• 
Webb,  Moody's  C.  C.  431. 

(o)  7  Hen.  6.  f.  43. 

(p)  B.  V.  Leigh,  East's  P.  C.  G94. 
Muddouft  Cote,  1  Ry.  k.  M.  160. 

(9)  /Y|/ra,  600;  East's  P.  C.  504. 837. 

(r)  But  even  in  this  case  the  taking  vusi 
have  been  bonSiJide,  and  not  under  a  mere 
pretence  of  finding,  although  the  propertj 
has  been  deposited  in  an  unusual  place,  m 
in  a  hay-mow  (2  Easf  s  P.C.  664 ;  1  Hale» 
506;  2  Hale,  507);  6r  has  been  left  in  s 
hackney-coach  by  mistake  {Lawdfi  Cstt^ 
East's  P.  C.  664;  Wytme^s  Case,  ibii; 
Sear^s  Case,  1  Leach,  215,  n.) ;  or  be  ibood 
on  the  highway,  if  the  prisoner  knew  thf 
owner  (A. v.  Walters,  3  Burn's,  J.  180f  2ad 
edit) ;  or  be  taken  out  of  a  bareau  sent  to  b* 
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The  notoriety  and  openness  of  the  taking,  where  possession  has  not  been  Felon icd. 
gained  by  force  or  by  stratagem  (<),  is  a  strong  circumstance  to  rebut  the  in- 
ference of  a  felonious  intention  (/) ;  and  it  is  a  good  defence  to  show  that  the 
taking  was  bond  fide  under  process  of  law,  or  under  a  supposed  claim  of 
righty  howeyer  unfounded  such  claim  may  be.  The  law  has  not  deemed 
it  to  be  so  necessary  to  proyide  against  an  open  and  notorious  invasion  of 
property,  for  which  the  party  may  have  his  remedy  against  the  known  tres- 
passer by  a  ciyil  action,  as  against  a  taking  accompanied  with  secrecy,  or 
effected  by  force  and  terror,  or  by  artifice.  It  is  a  question  of  fact,  whether 
the  goods  were  taken  bondfidey  under  a  claim  of  right,  or  with  a  roguish 
and  felonious  intent  (u).  Where  the  taking  is  obtained  by  fraud  or  strata- 
gem, it  may  amount  to  felony,  although  the  owner  consented  to  the  act  in 
ignorance  of  the  prisoner's  real  intention;  and  proof  that  the  prisoner 
obtained  possession  of  the  property  by  means  of  stratagem  and  artifice  is 
atrong  evidence  of  the  felonious  intent  It  is,  however,  to  be  observed,  that 
DO  intention  will  make  the  taking  felonious  where  the  owner  intends  to  part 
with  the  property  altogether  to  the  prisoner ;  in  such  case  the  party  is  liable 
to  an  indictment  for  obtaining  the  property  by  false  pretences ;  and  this 
seems  to  be  the  strong  test  of  distinction  between  a  larciny,  and  an  obtaining 
of  money  or  goods  by  false  pretences  (v).  If  by  means  of  a  false  pretence 
the  prosecutor  be  induced  to  part  with  the  temporary  possession  only, 
reserving  a  right  of  ownership,  the  prisoner,  provided  he  intend  to  appro- 
priate the  property  to  his  own  use,  is  guilty  of  felony ;  but  if  the  owner  be 
induced  by  the  artifice  to  part  with  his  whole  interest,  without  any  reserva- 
tion, the  defendant  is  guilty  of  a  misdemeanor  only  (to). 

8.  The  proof  of  the  chattels  stolen  must  of  course  correspond  with  the  OwnerBbip. 
description  in  the  indictment  (x).    In  order  to  satisfy  the  allegation  that  Possession. 


repelled.  Cartwr^ht  v.  Oreeny  8  Yes. 
405 ;  or  be  taken  from  a  seat  by  the  road- 
side. MUbwm*t  Cote,  I  Lewin's  C.C.  861. 
Where  the  prisoner  at  first  opened  a  letter, 
bettering  it  intended  for  himself,  and  find- 
faig  it  to  contain  Mils,  appropriated  them 
to  his  own  use,  held  not  to  amount  to  lar- 
ciny, the  party  not  having  any  antmitf 
fiirandi  at  the  time  he  received  it. .  Mueh- 
lomft  Ciue,  1  Ry.  k.  M.  160. 

(s)  The  mere  doing  it  openly  and  by  force 
does  not  excuse  from  felony.  Kel.  82 ;  2  Ray. 
276 ;  2  V^nt.  94 ;  Kel.  83.  And  in  general, 
the  taking  with  a  felonious  intention  with- 
out htwfhl  consent,  by  means  of  any  trick 
or  stratagem,  amounts  to  felony.  As  where 
a  tradesman  is  prevailed  on  to  bring  his 
goods  to  an  appointed  place,  under  pretence 
that  the  price  shall  be  paid ;  and  having  been 
prevailed  on  to  leave  them  there  in  the  care 
of  a  third  person,  the  prisoner  fraudulently 
gets  them  fh>m  that  person  without  paying 
tlie  price.  12.  v.  Camphellf  Moody's  C.  C. 
170;  and  see  i2.  V.  GUbert,ib.lS5;  M,  v. 
Pratt f  ib.  250. 

{t)  It  may  be  that  the  taking  is  no  more 
than  a  trespass,  and  the  circumstances  in 
such  case  must  guide  the  Judgment;  as, 
where  a  man  taJces  another's  property 
openly  before  him  or  others,  otherwise  than 
1^  ^>parent  robbery,  or  having  possessed 
himself  of  them,  avows  the  fa^t  before  he 


is  questioned.  1  Hale,  607 ;  East* s  P.  C. 
661.  See  R.  v.  PhiU^u  $•  Strong,  2,East's 
P.  C.  662. 

(tt)  1  Hale,  607 ;  1  Haw.  c.  33,  s.  8 ; 
Farr^t  Cote,  Kel.  43. 

(o)  And  therefore  where  the  servant  of 
a  pawnbroker,  having  general  authority  to 
act  in  his  master's  business,  delivered  up  a 
pledge  to  the  pawner  on  receiving  a  parcel 
from  him,  which  he  supposed  to  contain 
valuables  which  he  had  Just  before  seen  in 
the  pawner's  possession,  it  was  held  to  be 
no  larciny,  for  the  party  authorized  intended 
to  transfer  the  entire  property.  R,  v. 
Jaekion,  Moody's  C.  C.  1 19.  Seeus,  where 
a  prisoner  obtains  from  a  servant  a  parcel, 
by  falsely  pretending  to  be  the^person  to 
whom  it  is  directed,  for  the  servant  has  no 
authority  to  part  with  it  but  to  the  right 
penon.  JR.  v.  Longstreeth,  Moody's  C.  C. 
137.  And  see  R,  v.  Prattf  Moody's  C.  C. 
850. 

(io)  (S'upra,  606,  note  (m);  tf|/Va,  613. 

(x)  See  tit.  Vabiancb.  If  an  animal, 
living  or  dead,  have  the  same  appellatton, 
and  it  makes  no  difference  in  the  charge 
whether  it  be  living  or  dead,  it  may  be 
described  when  dead  by  the  appellation 
given  it  when  living.  R,  v.  Puckering, 
Moody's  C.  C.  242.  Upon  an  indictment 
for  receiving  a  lamb,  knowing,  &e.,  held 
that  it  was  inunateriai  as  to  the  prisoner's 
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Ownership,  the  property  was  of  the  goods  and  chattels  of  the  person  specified,  it  most 
Possesaioii.  i^  proTed,  either  that  that  person  was  the  owner,  or  tluit  he  had  the  legal 
custody  of  the  goods ;  for  the  offence  of  larciny  includes  a  trespass,  to  which 
possession  is  essential  (y) ;  and  therefore  unless  the  person  whose  property 
is  alleged  to  have  been  stolen  be  either  actually  or  constructively  in  posses^ 
sion,  the  taking  cannot  amount  to  a  larciny.  But  it  is  a  general  majdm, 
that  the  ownership  of  goods  draws  after  it  the  possession ;  and,  therefore, 
it  is  sufBcient  to  prove  that  the  goods  are  the  proj>erty  of  the  party  whose 
goods  and  chattels  they  are  alleged  to  be  in  the  indictment,  although  they 
were  at  the  time  in  the  actual  possession  of  some  other  person,  as  a  servant 
or  agent ;  and  so  it  is  sufficient  to  prove  that  the  goods  were  in  the  legal 
custody  of  the  person  alleged  to  be  the  owner  in  tiie  indictment,  who  has 
the  actual  legal  custody  of  the  goods,  as  the  agent  or  bailee  of  the  actual 
owner.  For  such  possession  and  interest  are  sufficient  against  a  wrongs 
doer  (z).  Where,  however,  the  prisoner  himself  had  possession  9f  the  goods 
delivered  to  him  with  the  consent  of  the  owner,  a  different  consideration, 
as  will  presently  be  seen,  arises ;  and  the  question  will  be,  whether  the  pri- 
soner had  a  hare  charge  of  the  goods,  the  possession  of  which  still  remaised 
in  the  owner,  or  he  had  acquired  a  legal  possession  of  them  distinct  from 
that  of  the  owner  (a). 

On  a  charge  of  stealing  bills  of  exchange,  against  one  employed  in  the  Post- 
office,  it  isnot  necessary  to  prove  the  execution  or  making  of  the  bill  (6). 

Of  the  party  described  (c). — In  order  to  satisfy  the  allegation  that  the  pro- 
perty stolen  was  of  the  goods  and  chattels  of  ^.  jB.  as  aUeged  in  the  indict- 
ment, it  is  sufficient  to  show  that  A.  B.  had  the  legal  custody  of  the  property, 
although  the  ownership  resided  in  another  (d) ;  as  where  the  goods  are  stolen 
from  a  servant  in  the  absence  of  the  master.    For  every  larciny  inclndes  a 


offence,  whether  the  lamb  was  alive  or  dead 
at  the  time  of  receiving.  Puelmnp^f  Com, 
1  Moody's  C.  C.  242.  The  steaUng  parch- 
ment records  of  the  Court  of  C.  P.  not  relat- 
ing to  the  realty,  is  the  subject  of  larciny  to 
the  value  of  the  pardunent.  Walker't  Ca»ej 
1  Ry.  &  M.  165 ;  jeeiit,  if  they  relate  to 
the  realty.  See  JR.  ▼.Wev^fteer,  Leach,  C.C. 
19.  Where  the  prisoner  being  sent  to  the 
post-office  reoeived  a  letter  containing  the 
halves  of  bank-notes,  which  he  embenled ; 
held  that  tiiey  were  **  goods  and  chattels** 
of  the  master.  R,  v.  Meadj  4  C.  &P.  635. 
On.  an  indictment  under  7  &  8  Geo.  4,  c.  29, 
s.  26,  for  stealing  one  ^  sheep,"  it  appear- 
ing to  liave  been  under  a  year  old  or  a  lamln 
teg,  the  vsriance  was  held  to  be  iktal,  the 
Act  having  the  word  **  lamb."  B,  v.  Bir^ 
ketty  4  C.  ft  P.  216.  A  set  of  new  hand- 
kerehieft,  in  a  piece,  may  be  described  as 
so  many  handkerchief,  though  not  separ 
rated  from  each  other.  iZ.  v«  Nibbi, 
Moody's  C.  C.  26.  The  goods  of  a  ready- 
ftnnished  lodgfing  may  be  described  as  the 
lodger's.    JR.  v.  Brunnoiehef  lb.  25. 

(y)  1  Haw.  c.  33;  KeL  24;  Dalt.  3, 
c  101 ;  Easf  s  P.  C.  554. 

(z)  See  Criminal  Pleadings.  A  l>ox  be« 
longing  to  a  benefit  club,  which  by  the  rules 
was  to  be  deposited,  with  one  of  the  keys, 
with  the  landlord,  was  held  to  be  properly 
laid  as  the  property  of  the  landlord,altlioogii 
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he  liad  no  key  at  the  time  of  its  being  stoleD. 
JR.  V.  irym<r,4  C.  &  P.dSl ;  and  see  A.  v. 
WiUiB,  Moody's  C.  C.  375. 

(a)  Videtit/ra, 610,618.  AndseeC^nnp- 
helPi  Case,  Leach,  042,  3d  edit,  wfaei«  a 
prisoner  decamped  witii  a  bank-note  deli- 
vered to  him  by  his  landlady  that  ha  might 
change  it,  and  held  to  lie  laiciny.  B.  v. 
PiirAer,EasfSP.C.671.  B,y.NiehoUm 
(•oeAer*,  EasfsP.COOe.  Admn^sCate, 
Bn8sel,1060.  Tra2i**<CbM,4TMmt.258. 
284. 

[b)  JR.v.J?Ut«,Rass.&R.C.aL.188. 
(e)  As  to  variance  in  tlie  dcseriptSoa  of 

the  property  or  owner,  see  Grim.  Plead. 
2  ed.  108.  201-2.  Where  the  owner  m|g|rt 
eesily  have  been  ssceitained,  an  indietmnit 
for  stealing  the  goods  of  a  person  unknown 
is  not  maintainable.  JR.  v.  BobimmH,  eor. 
Richards,  C.  B.,  Durham,  1817.  Where 
tlie  indictment  alleged  that  certain  persons 
unknown  committ^  a  bnrig^ary,  and  that 
the  prisoner  received  tlie  goods,  &e.  and  it 
appeared  that  an  indictment  liad  been  tomnA 
the  same  assizes,  charging  ^.  ^.  as  the 
principal,  and  the  pris<mer  as  accessory  to 
the  same  robbery,  ten  of  the  Judges  weiv  of 
opinion  that  the  prisoner  was  i^tly  eoa- 
victed.  JR.  V.  BuMhy  Boss.  &  By.  C.  C  t. 
372. 

(d)  8ee  the  eases  Grim.  Pleadiags,2  «L 
1M)l-2.      . 
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trespass,  which  is  an  injury  to  the  possession ;  and  therefore  it  seems  that  Ownership. 
vrhere  property  has  been  lost  by  the  owner  and  found  by  the  prisoner,  the  P  ssession. 
taking  cannot  be  felonious,  since  no  one  was  in  possession  (e) 

In  Phipoe*8  case  (/)  it  was  held  that  fhe  taking  was  not  felonious,  since 
the  note  had  never  been  for  a  moment  in  the  peaceable  possession  of  the 
prosecutor.  But  it  is  a  general  rule  of  law,  that  the  right  of  property  draws 
after  it  the  possession  {g) ;  therefore  it  is  sufficient  to  prove  the  ownership 
according  to  the  allegation  in  the  indictment,  although  the  alleged  owner 
never  had  the  actual  possession ;  and  in  general  the  possession  of  an  agent 
is  the  possession  of  the  principal,  with  respect  to  third  persons,  even  although 
the  agent  or  bailee  be  not  responsible  to  the  principal  for  the  loss  of  the 
goods  (h).  But  as  between  the  owner  and  a  bailee,  the  possession  of  the 
latter  is  not  necessarily  the  possession  of  the  former,  as  will  afterwards  be 
seen.  It  is  a  consequence  from  the  general  principle,  that  a  joint-tenant, 
or  tenant  in  common,  cannot  be  guilty  of  larciny  in  respect  of  the  joint  pro- 
perty, since  he  has  a  right  to  the  possession  (i).  So  where  the  wife  delivers 
possession  of  the  husband's  goods,  the  person  taking  them  upon  such  deli- 
very is  not  guilty  of  larciny,  since  she  has  an  interest  in  the  goods  {k) ;  but 
it  is  otherwise  where  the  goods  are  obtained  by  force  or  fraud  from  the 
wife  (/).  The  property  is  not  altered  by  a  tort ;  and  therefore  if  B,  steal 
the  goods  of  A,^  and  C.  steal  the  same  from  B.,  the  property  still  remains 
in  A,,  and  may  be  so  described  (m).  So  if  B,  receive  goods  from  the  sheriff 
under  a  tortwu$  replevin  (n). 

Every  larciny  includes  a  trespass,  and  is  an  injury  against  the  possession  Bailment, 
of  the  owner ;  and  therefore  in  general  a  bailee  who  has  possession  of  the  ^Ij^'o  ex- 
goods  under  a  contract  cannot  be  guilty  of  felony  in  stealing  them,  so  long 
as  the  contract  continues  undetermined.  As  where  a  tailor  is  entrusted 
with  cloth,  or  a  carrier  with  goods,  to  be  carried,  or  a  goldsmith  with 
plate  (o),  or  a  weaver  delivers  materials  to  workmen  out  of  the  house  to  be 
woven  (p).  In  such  and  all  other  cases  where  the  party  has  a  legal  posses- 
sion of  the  property  distinct  from  that  of  the  owner,  he  is  not  guilty  of  felony 
in  appropriating  the  goods,  unless  indeed,  as  will  afterwards  be  seen,  the 
possession  be  obtained  by  fraud,  and  with  a  felonious  intent  to  steal  the 
goods,  for  then  the  party  acquires  no  legal  possession  as  against  the  ovmer, 
for  the  law  will  not  permit  him  to  take  advantage  of  his  own  wrong;  and 
in  point  of  law  no  contract  exists  (q). 


(e)  1  Haw.  c.  33;  3  Ins.  102;  1  Hale, 
P.a604;  East's  P.  C.  25.  564;  bat  see 
above.  606,  note  (r). 

(/)  Leach,  C.  C.  L.  3d  edit.  774.  A 
banker's  cheque  is  deliTered  to  a  servant 
in  order  to  be  delivered  by  him  to  (?.  JIf. ; 
it  is  felony  in  the  senraot  to  appropriate 
the  amount  to  his  own  use.  22.  v.  Heath, 
2  Moody's  C.  C.  L.  33.  And  it  may  be 
desGribed  as  a  banker's  cheque  of  the  value 
specified,  without  stating  the  drawees  to 
be  bankers.    lb* 

(g)  See  the  dictum  of  Qould,  J.  East's 
P.  C.  674. 

(h)  Crim.  PI.  2  ed.  203. 

(i)  1  Hale's  P.  C.  613.  East's  P.  C. 
658. 

(k)  1  Haw.  c.  S3,  8.  19;  Harrhan's 
Cote,  Leach,  66 ;  East's  P.  C.  669.    B,  v. 

VOL.  II. 


Clarke,  Moody's  V.  C.  376.  Qu.  For  a 
stranger  acting  in  conjunction  with  the 
wife  (with  whom  he  has  committed  adul- 
tery) may  commit  a  felony  in  taking  the 
husband's  goods.  22.  v.  Tol/ree,  Moody's 
C.  C.  243.  In  B.  v.  WiUU,  Moody's 
C.  C.  376,  it  was  held  that  a  wife  could 
not  be  guilty  of  stealing  the  property  of  a 
friendly  society  deposited  in  her  husband's 
custody. 

(I)  1  Hale's  P.O. 614;  £asfsP.C.568; 
8t.  West  2,  c.  34. 

(m)  1  Haw.  c  33;  3  Ins.  102;  1  Hale's 
P.  C.604;  13  £d.  4, 9, 10. 

(n)  1  Hale's  P.  C.  507;  8  Ins.  108; 
Eel.  43 ;  1  Sid.  264;  Raym.  276. 
(o)  East's  P.  C.  693. 

(p)  Bat  see  1  Haw,  c.  33,  s.  60. 

(q)  The  taking  in  such  case  is  not  war- 
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larciky:  bailment. 


P/oof  to 
defeat  a 
bailment. 


Servant 


Where  a  person  has  a  legal  possession  of  the  goods  distinct  from  that  of 
the  owner,  he  cannot  be  guilty  of  felony  so  long  as  the  legal  possession  sub- 
sists ;  and  therefore,  where  such  distinct  possession  has  been  giTen,  farther 
evidence  is  essential  to  answer  or  rebut  the  inference  of  a  legal  possession 
by  the  prisoner.  But  it  is  to  be  observed,  that  to  render  this  necessary,  the 
possession  must  be  dutinct  from  that  of  the  owner,  for  if  the  party  hare  but 
a  bare  charge  of  the  goods  under  the  immediate  control  and  superintendence 
of  the  owner,  without  any  possession  distinct  from  that  of  the  owner,  be 
may  be  guilty  of  larciny  in  taking  the  goods,  notwithstanding  his  manual 
tenure  of  them  ;  and  therefore  a  servant  is  guOty  of  felony  in  stealing  bis 
master's  goods,  although  he  has  the  custody  of  them  for  a  particular  pur- 
pose (r).  As  where  a  butler  steals  his  master's  plate  («).  Eyen  though  the 
servant  has  the  goods  for  a  specific  purpose,  as  where  money  had  been  deli- 
vered  to  a  servant  to  be  delivered  to  a  third  person,  and  he  spent  part,  and 
embezzled  the  rest  (t). 

Where  a  servant  received  money  from  his  master  to  buy  licences  witb^ 
which  he  embezzled,  it  was  held  that  he  was  not  guilty  of  felony  (ti)  at  com- 
mon law.    But  this  was  denied  in  Lavender^B  case  (v). 

There  the  money  had  been  delivered  by  the  master  to  the  prisoner  to  be 
taken  to  one  FkttDn,  as  the  consideration  for  bills  to  be  given  for  the  money 
in  a  few  days  (x),  and  the  prisoner  instead  of  delivering  the  money  spent 
part,  and  embezzled  the  remainder,  and  it  was  held  to  be  larciny. 

So  where  a  carter  went  away  with  his  master's  cart,  it  was  held  that  he 
was  guilty  of  felony  (y). 

Where  a  porter  was  sent  by  his  master  with  goods  to  be  delivered  to  a 
customer,  and  he  broke  open  the  parcel  and  sold  them,  it  was  held  to  be 
felony  (;r). 

But  although  it  be  clear  that  in  general  a  servant  has  nothing  more  than 
a  bare  charge  of  his  master's  goods,  and  that  the  possession  of  the  servant 
is  the  possession  of  the  master,  it  has  been  doubted  whether,  when  a  servant 
or  clerk  had  received  the  possession  of  the  goods  by  delivery  to  him  for  his 


ranted  by  the  contract ;  there  was  no  as- 
sent to  the  taking  for  the  frandulent  pur- 
pose intended.  See  tit.  Intention.  Bat 
if  the  owner  intend  to  transfer  his  property, 
then,  although  the  taker  may  have  been 
guilty  of  fraud  in  obtaining  goods  which 
he  never  meant  to  pay  for,  yet  the  taking 
is  with  the  assent  of  the  owner,  who  means 
that  the  goods  shall  be  the  absolute  pro- 
perty of  another. 

(r)  £.  P.  C.  654.  1  Hale,  606.  I  Haw. 
c.  3d.  See  the  stat.  21  Hen.  8,  c.7,  which 
makes  it  felony  in  servants,  not  being  ap- 
prentices, to  withdraw  themselves,  and  g^ 
away  with  caskets,  &c.  delivered  to  th^ 
by  th6ir  masters  to  keep,  with  intent  to 
steal  tiie  same,  tec.;  or  to  embezzle  the 
same,  or  convert  the  same  to  their  own 
use  with  the  like  purpose,  if  the  said 
caskets,  ice,  be  of  the  value  of  40  #.  To 
bring  a  case  vrithin  this  statute,  it  must 
appear  that  the  servant  was  such,  both  at 
the  time  of  the  delivery  and  of  the  stealing. 
1  Haw.  33,  B.  12.  8  East's  P.  C.  562 ;  and 
it  must  be  proved  that  the  goods  were  kept 
for  the  purpose  of  being  retiuned.  WcUson'i 
Ciwe,  East's  P.  C.  562. 


(#)  East's  P.  G.  564. 

(0  H'  V-  Lavender,  East* s  P.  C.  56& 

(tf)  Waf«m'«  Ca«e,  East's  P.  C.  562. 

(r)  East* s  P.  C.  566. 

(x)  A  distinction  was  taken  between 
the  case  where  the  prisoner  receives  money 
to  be  delivered  specifically  to  another,  and 
where  it  is  not  to  be  so  delivered;  bat 
Buller,  J.  denied  the  distinction,  which 
certainly  appears  to  be  a  very  subtle  one, 
and  adhercMi  to  the  case  of  S.  v.  Paradictj 
cited  jR.  V.  WUkiru,  2  Leach,  591,as  good 
law.  In  that  case,  the  prisoner  having 
received  several  bills  from  his  master,  by 
whom  he  was  employed  as  book-keeper,  to 
be  transmitted  from  Devizes  by  the  poet,  to 
the  prosecutor's  banker  in  London,  went  to 
Salisbury  and  indorsed  one  of  the  bills,  and 
got  cash  for  it ;  and  all  the  Judges  (except 
Lord  Camden,  who  was  absent)  hdd  it  to 
be  larciny ;  on  the  ground  that  the  po8se»- 
Mon  stiU  continned  in  the  master.  East* s 
P.  C.  565. 

(y)  BobituofCt  Can,  Basf s  P.  C.  565. 

(z)  jR.  V.  Bass,  Leach,  285.  See  Kd. 
35.     Vale  v.  Bayle,  Cowp.  284. 
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master,  and  the  master  never  had  any  other  possession  than  such  possession  BaUment, 
by  the  servant  or  clerk,  the  latter  was  guilty  of  felony  in  stealing  the  ?^here  ex- 
goods  (a).    But  the  statute  80  Geo.  3,  c.  85,  which  recited  that  doubts  had  g^pyl^^ 
been  entertained  on  the  subject,  removed  them  (b). 

In  Sheares's  case  (o),  where  a  servant  received  oats  into  his  master's  barge, 
and  afterwards  separated  five  sacks  from  the  rest,  and  carried  them  away,  it 
was  held  to  be  as  much  a  felony  as  if  he  had  taken  the  oats  from  his  mas- 
ter's granary.  So  in  Abrahat's  case  (J),  the  prosecutor  having  purchased 
com  which  was  on  board  a  vessel  in  the  Thames,  sent  the  prisoner,  who  was 
his  servant,  and  who  had  for  many  years  been  employed  by  him  in  super- 
intending the  unloading  of  vessels  in  the  Thames,  ta  receive  it  into  the  pro- 
secutor's barge ;  whilst  the  corn-meters  were  unloading  the  corn  from  the 
Dutch  vessel  where  it  lay,  into  the  prosecutor's  barge,  the  prisoner  came 
alongside  in  a  boat,  and  requested  that  two  empty  sacks,  which  he  handed 
on  board  the  Dutch  vessel,  might  be  fiUed  with  oats,  and  desired  that 
these  might  be  added  to  the  score,  and  not  placed  to  a  separate  account, 
and  took  away  the  sacks  so  filled  .and  sold  them,  and  the  Judges  held 
that  he  was  g^'lty  of  larciny.  Where  the  owner  has  never  had  any  posses- 
sion of  the  money  or  goods,  except  by  an  agent,  who  is  not  a  clerk  or  servant, 
the  appropriation  by  the  agent  is  not  a  felony.  Thus  where  the  prisoner 
received  a  draft  from  his  employer  with  a  felonious  intention  to  embezzle 
part  of  the  proceeds,  but  applied  the  draft  itself  according  to  the  intention 
of  his  principal,  by  receiving  the  amount  from  the  banker  of  the  principal, 
but  afterwards,  instead  of  applying  the  amount  in  the  purchase  of  American 
stock,  according  to  the  direction  of  his  principal,  appropriated  part  of  the 
proceeds  (e),  he  was  not  (it  was  held)  guilty  of  stealing  the  draft,  because  he 
had  applied  the  draft  itself  according  to  the  intention  of  the  principal ;  nor 
of  stealing  the  produce  of  the  draft,  since  the  principal  never  had  any 
possession  of  that,  as  distinct  from  the  possession  of  the  agent. 

In  general,  where  the  party  has  a  bare  charge  of  the  goods,  or  the  use  of 
them,  subject  to  the  immediate  'control  and  dondnion  of  the  master,  the 
possession  still  remains  in  the  latter;  as,  where  a  guest  uses  plate  in  the 
owner's  house  (/*),  a  weaver  delivers  goods  to  his  journeymen  to  be  worked 
up  in  the  house  (^),  or  where  a  banker's  clerk  has  access  to  the  money-drawer 
for  a  special  purpose  (A).  So  goods,  which  remain  in  the  presence  of  the 
owner,  remain  in  his  possession,  although  actually  delivered  to  another  (i), 
as  to  a  servant,  or  to  a  porter  to  be  carried.  Where  a  banker's  clerk  took 
notes  from  the  till,  under  colour  of  a  cheque  from  a  third  person,  which 
cheque  he  had  obtained  by  having  entered  a  fictitious  balance  in  the 
books,  in  favour  of  that  person,  it  was  held  that  he  was  guilty  of  felony  ^  the 


(a)  Lord  Hale  held,  that  if  a  serrant 
went  with  a  bond  to  receWe  money,  which 
he  embezzled,  he  was  not  guilty  of  felony 
at  common  law,  because  the  bond  was  deli- 
Tered  to  him  by  the  master;  nor  under  the 
statute,  becaose  the  money  was  not  deli- 
vered to  hhn  by  the  master.  Hale,  068. 
See  WaM$  Case,  East's  P.  C.  570;  JR.  y. 
Bazdy,  East's  P.  C.  671 ;  JR.  v.  Builf 
cHed  Leach,  980.  But  see  B.  ▼.  Shearet, 
East's  P.  C.  568. 

(6)  Vide  infra,  616. 

(c)  East's  P.  C.  568. 

id)  East's  P.  C.  669.  Leach,  960.  See 
JB.  V.  Meeretf  Show.  50;  Goulds.  186. 


Where  a  serrant  employed  to  sell  goods 
for  his  master,  received  160  gpiineas,  and 
concealed  some  of  them  in  his  own  cham- 
ber, and  broke  open  the  house  at  night  to 
steal  them,  it  was  held  to  be  no  burglary, 
since  he  had  possession  of  the  money. 

(e)  JR.  V.  WaUhf  4  Taunt  258. 

(/)  Bast's  P.  C.  564. 

(g)  Ibid. 

(h)  JR.  y.  Murray,  Easfs  P.  C.  683. 
Bazeley*t  Case,  East's  P.  C.  571. 

(i)  East's  P.  C.  682. 684.  See  Ckis$er*s 
Case,  East's  P.  C.  677.  683 ;  Atkintm's 
Case,  Leach,  339;  1  Hale,  586;  Camp^ 
helVs  Case,  Leach,  642. 
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larcirt:  bailment. 


Bailment. 
I'n'Cfident. 
Felonious 
intent. 


Detennlna- 
tioR  by 
tort. 


fraiidiiTent  obtaining  of  the  cheque  being  nothing  oaore  than 
chinery  to  effect  his  purpose  (A). 

Where  the  defendant  has  primd  facie  the  legal  custody  of  the  goods,  as 
distinct  from  that  of  the  owner,  with  his  consent,  the  evidence  may  be 
rebutted,  1st,  By  proof  that  the  prisoner  originally  obtained  that  possession 
with  a  felonious  intention,  by  fraud,  threats,  or  duress ;  for  the  law  will  not 
permit  him  to  avail  himself  of  his  own  fraud,  and  to  set  up  as  a  defenee 
a  delivery  by  contract  or  consent,  which  was  procured  by  stratagem  and 
deceit,  in  order  to  perpetrate  the  offence. 

2dly,  By  proof  that  the  privity  of  contract  had  been  determined  by  the 
wrongful  act  of  the  bailee;  or,8dly,  That  it  had  been  determined  according 
to  the  original  intent  of  the  parties. 

Ist.  By  proof  of  a  precedent  felonious  intention,  or  that  the  possession 
was  obtained  by  fraud  or  duress.  As  where  the  prisoner  hired  a  horse  from 
the  owner  with  intent  to  steal  it(/).  So  where  the  prisoner,  intending  to 
steal  the  mail-bags  from  a  post-office,  procured  them  to  be  let  down  to  him 
by  a  string  from  the  window  of  the  post-office,  under  pretence  that  he  was 
the  mail-guard  (m).  80,  although  the  general  rule  of  law  be,  that  the  tak- 
ing must  be  invito  domnOy  according  to  the  maxim,  ^  volenti  nonJU  v^wioy" 
yet  if  the  owner  consent  from  fear,  under  a  reasonable  apprehension  of  vio- 
lence, the  taking  will  be  felonious  (n) ;  as  where  a  woman  gives  money  to 
preserve  her  chastity  (o) ;  for  in  such  cases,  where  the  party  is  not  a  free 
agent,  but  parts  with  property  from  fear  and  terror,  there  is  no  consent. 
But  if  the  taking  be  by  procurement  of  the  owner,  the  maxim  applies,  and 
it  is  no  larciny  (/>).  But  it  is  otherwise  where  the  owner  merely yoctfilotes 
the  execution  of  a  felonious  intent,  as  by  placing  himself  in  the  way  of 
robbers  (q) ;  or  by  allowing  his  servant  to  act  the  part  of  an  accomplice  (r). 

2dly.  That  the  privity  of  contract  had  been  determined  by  the  precedent 
wrongful  act  of  the  bailee.  After  the  determination  of  the  special  contract, 
by  any  plain  and  unequivocal  wrongful  act  of  the  bailee,  inconsistent  with 
that  contract,  the  property,  as  against  the  bailee,  revests  in  the  owner, 
although  the  actual  possession  remain  in  the  bailee  (t).  If  a  carrier  break 
open  a  box  delivered  to  him  for  the  purpose  of  carriage,  and  steal  part  of 
the  contents,  he  is  guilty  of  felony,  for  the  breaking  open  the  box  is  clear 
and  unequivocal  evidence  of  his  determination  of  the  bailment ;  and  the 
privity  of  contract  being  thus  determined,  it  can  no  longer  affect  the  ques- 
tion as  to  the  commission  of  a  felony  in  taking  the  goods  (^);  but  if  the 
carrier  should,  contrary  to  his  duty,  sell  the  whole  package  entrusted  to 
him,  without  any  previous  breaking,  or  other  act  sufficient  to  determine 
the  privity  of  contract,  he  would  not  be  guilty  of  felony  (ti). 


(k)  JR,  V.  Hammcn,  4  Taunt  904. 

(/)  R.  y.  Mundny,  East's  P.  C.  604. 
Mq^or  Semple*s  Ca^e,  Leach,  C.  C.  L.  469. 
So  where  the  owner  of  cattle  hired  the 
prisoner  to  drive  them  to  a  fair.  JR.  v. 
Stocky  Moody's  C.  C.  87 ;  and  see  Arm- 
itron&9  Case)  1  Lewhi's  C.  C.  246. 

(m)  R,  ▼.  Noah  Pearce,  East* s  P.  C. 
608. 

(n)  East's  P.  C.  74.  B1aekhant*s  Case, 
East's  P.  C.  666.  1  Hale,  633.  East's 
P.  C.  C66. 

(0)  Blaekham*4  Cote,  East's  P.C.  711. 
666. 


(p)  R.  V.  Daniel  jr  others^  Poet  Dis. 
121.  4  Bl.  Comm.  280.  East's  P.  C.  065. 
R.  V.  Rgginffton  jr  athert.  East's  P.  C. 
666. 

(9)  Nordm'9  Cote,  Post  129l  Easfs 
P.C.  666. 

(r)  R.  V.  Eggvngton  jr  olher$j  East's 
P.  C.  666. 

{»)  Per  Qonld,  J.  CharlwoodTs  Case^ 
East's  P.  C.  601.  ToumeentTs  Caet, 
East's  P. C.  627 ;  13£d.4,0. 

(0  1  Hale,  604;  1  Haw.e.33,  s.6.  7; 
3  1ns.  107;  East's  P.  C.  606, 

(«)  Ibid.    See  the  next  note. 
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Where  the  prosecutor  sent  forty  bags  of  wheat  to  the  prisoner,  a  ware-  Determinfr- 
houseman  and  wharfinger,  for  safe  custody,  until  they  should  be  sold  by  the  !!^^^ 
prosecutor,  and  the  prisoner's  servant,  by  the  direction  of  the  prisoner, 
emptied  four  of  the  bags,  and  mixed  their  contents  with  other  inferior 
wheat,  and  part  of  the  mixture  was  disposed  of  by  the  prisoner,  and  the 
remainder  was  placed  in  the  prosecutor's  bags  which  had  thus  been 
emptied,  and  there  was  no  severing  of  any  part  of  the  wheat  in  any  one 
bag  with  intent  to  embezzle  that  part  only  which  was  so  severed,  it  wan 
held  that  tha  prisoner  was  guilty  of  larciny  in  taking  the  wheat  out  of  the 
beg(x). 

In  many  instances,  however,  where  a  party  is  regarded  as  having  the 
custody  only  of  goods  and  not  a  right  to  the  possession,  he  may  be  guilty 
of  larciny,  notwithstanding  the  delivery  to  him.  As  in  the  case  of  a 
servant  (y),  carter  (z),  porter  (a).  So  where  a  man,  not  being  a  general 
drover,  but  hired  by  the  day  to  drive  cattle  to  a  market,  sold  part  of  them, 
it  was  held  that  he  was  guilty  of  larciny  (b).  In  a  later  case,  where  the 
prisoner  agreed  for  4t.  to  take  a  heifer  from  F.  to  JIf.,  and  instead  of  doing 
so  sold  her  and  embezzled  the  proceeds,  it  was  held  that  he  was  properly 
convicted  (c). 


(x)  R,  V.  Brazier,   cor.   Holroyd,  J. 
Notthigham   Summer  Assizes  1811,  and 
afterwards  by  eleven  of  the  Judges.    The 
distinction,  which  has  constantly  been  re- 
cognized,   although    its    soundness    has 
been  doubted,  seems  to  be  a  natand  and 
necessary  consequence  of  the  simple  prin- 
ciple upon  which  this  branch  of  the  law 
reffts ;  and  although  it  may  at  first  sight 
appear  somewhat  paradoxical  and  unrea- 
sonable,  that  a  man  shoold  be  less  guilty 
in  stealing  the  whole  than  In  stealing  a 
part,  yet  such  a  distinction  wiD  appear  to 
be  less  objectionable^  when  it  is  considered 
how  necessary  it  is  to  preserve  the  limits 
which  separate  the  offence  of  larciny  from 
a  mere  breach  of  trust,  as  clear  and  definite 
as  the  near  and  proximate  natures  of  these 
ofieaces  will  permit ;  and  that  the  distinc- 
tion results  firom  a  strict  application  of  the 
rules  which  distinguish  those  offences.    If 
the  carrier  were  gnilty  of  felony  in  selling 
the  whole  package,  who  did  the  like  act, 
so  would  every  other  bailee  or.  trustee, 
and  the  offence  of  larciny  would  be  con- 
founded with  that  of  a  mere  breach  of 
trust,  and  indefinitely  extended.    On  the 
other  hand,  in  taking  part  of  the  goods 
after  he  has  determine  the  privity  of 
contract,  the  ease  comes  within  the  simple 
definition  of  larciny,  for  there  is  a  felonious 
caption  and  asportation  of  the  goods  of  an- 
other, which  stands  totally  clear  of  any  bail- 
ment   It  is  true  that  the  sale  and  delivery 
of  the  whole  package  by  the  carrier  being 
inconsistent  with  the  object  of  the  bailment, 
determines  the  privity  of  contract;    but 
then  the  question  arises,  what  caption  and 
asportation  constitute  the  larciny,  for  these 
are  in  all  cases  essential  to  the  offence.    A 
mere  intention  on  the  part  of  the  carrier  to 
convert  the  goods,  unaccompanied  by  any 
overt  act,  whereby  he  disaffirms  the  con- 


tract, is  insufficient;  and  the  act  of  con- 
version itself,  such  aa  the  delivery  of  the 
whole  of  the  entire  package  to  a  pnrchaser, 
is  insufficient,  because  it  is  merely  contem- 
poraneous with  the  extinction  of  Uie  privity 
of  contract,  which  is  not  determined,  ex- 
cept by  the  conversion  itself;  but  if  the 
package  be  first  broken,  and  by  that  overt 
act  the  contract  be  determined,  a  subse- 
quent caption  and  asportation,  cither  of 
part,  or,  as  it  seems,  of  the  whole  of  the 
goods,  is  a  complete  larciny  within  the 
definition,  unaffected  by  any  bailment. 
This  distinction  is  explained  by  Lord  Hale 
upon  the  principle  above  stated.  H  ale,  504, 
5;  East's  P.  C. 697.  Kelynge,  C.  J.  explains 
it  on  the  ground  of  a  presumed  previous 
felonious  intention  on  the  part  of  a  carrier, 
vwhen  he  first  took  the  goods ;  but  this  is 
not  satisfoctory,  suice  the  same  presump- 
tion would  arise  when  the  carrier  disposed  of 
the  whole  of  the  package.  For  further  illns- 
trations  of  this  doctrine,  see  the  Miller't 
Cote,  East's  P.  C.  608.  The  Parter't 
Case,  East's  P.  C.  697.  Wynne^t  Case^ 
East's  P.  C.  664.  Cases  of  Sears  and 
Bass,  East's  P.  C.  664 ;  Leach  285. 

(y)  Supra,  QIU 

(zj  Ibid.        (a)  Ibid. 

{b)  R,  v.  Macnamee,  Moody's  C.  C. 
368. 

(c)  B.  V.  Jaeksoriy  2  Moody's  C.  C.  32. 
This  case,  it  will  be  observed,  differed 
from  that  of  Macnamee  in  two  circum- 
stances; the  prisoner  was  not  hired  for 
the  day  but  entered  into  a  special  agree- 
ment for  the  job,  and  as  but  one  heifer  was 
entrusted  to  him,  which  he  sold,  there  was 
no  separation  of  a  part  from  the  whule,  as 
In  Macnamee's  case.  In  Smith**  Case, 
Moody's  C.  C.  473,  where  the  prisoner 
having  received  the  prosecutor's  horso  to 
be  agisted,  sold  it,  he  was  held  to  have 

B    R   3 


614 


LARCINT  : 


Bailfflent. 


Variance. 


Presump- 
tive evi- 
dence. 


ddly,  or  lastly,  it  may  he  shown  that  the  bailment  had  been  determined 
according  to  the  intention  of  the  parties ;  as,  that  a  package  delivered  to  a 
carrier  had  reached  the  place  of  destination,  and  was  there  deliTered  {dy 

Upon  an  indictment  for  felony,  the  prosecutor  cannot  nsoally  proceed  on 
two  distinct  felonies  committed  at  different  times,  but  must  make  his  elec- 
tion on  which  he  will  proceed  {e). 

Two  cannot  be  conyicted  upon  an  indictment  charging  a  joint  larciny, 
unless  there  be  evidence  to  satisfy  the  jury  that  they  were  eoneemed  in  a 
joint  taking  (/). 

As  the  caption  and  asportation  can  seldom  be  directly  proved  by  an  eye- 
witness, presumptive  evidence  must  in  general  be  resorted  to.  The  most 
usual  and  cogent  evidence  of  this  nature  consists  in  proof  of  the  prisoner's 
Pp88€8»ion  of  the  stolen  goods.  The  force  of  this  presumption  depends  upon 
the  consideration  that  the  prisoner  who  can  account  for  his  possession  of 
the  goods,  will,  if  that  possession  be  an  honest  one,  give  a  satisfactory 
account  of  it. 

The  effect  of  this  evidence  is  to  throw  upon  the  prisoner  the  burthen  of 
accounting  for  that  possession,  and  in  default  to  raise  a  presumption  that 
he  took  the  goods.  Evidence  of  this  nature  is  by  no  means  conclusive,  and 
it  is  stronger  or  weaker  as  the  possession  is  more  or  less  recent,  for  the 
obvious  reason,  that  the  difficulty  of  accounting  for  the  possession  is  in* 
creased  by  the  length  of  time  which  has  elapsed,  during  which  the  goodi 
may  have  passed  through  many  hands.  The  rule  is,  that  recent  possemnt 
raises  a  reasonable  presumption  against  the  prisoner  {y).    Where  a  letter 


been  properly  convicted,  the    prosecutor 
having  parted  with  the  possession. 

(d)  1  Hale,  504, 5 ;  21  H.  7.  14.  Bat 
if  a  bailee  receive  goods  for  a  special  pur- 
pose, he  is  not  guilty  of  felony  in  not  re- 
turning, but  disposing  of  the  goods  after 

.the  object  of  the  bailment  is  answered. 
i?.  V.  Banks,  Russ  Sc  Ry.  C.  C.  L.  441 ; 
ovemilin{r  the  authorities,  2  East's  P.  C. 
600.  604,  and  2  Russ.  1089, 1090. 

(e)  Where  two  horses  were  stolen  from. 
d liferent  persons  at  different  times,  bat 
were  taken  at  the  same  time  by  the  prisoner 
into  a  different  county,  it  was  held  that  the 
prosecutor  was  bound  to  elect.  R,  v.  Smith, 
.1  Ry.  &M205.  Where  seventy  sheep 
wore  put  on  Thomly  Common  on  the  18th 
of  June,  and  were  not  mittsed  till  Novem- 
ber, and  tlie  prisoner  was  in  possession  of 
four  of  those  shoep  in  October,  and  of  nine- 
teen other  of  them  on  the  23d  of  Novem- 
ber, Bnyley,  J.  allowed  evidence  of  both  to 
be  given.  B.  v.  Dewhirst,  Lane.  Sp.  Ass. 
A  p.  1826.  Where  numerous  articles  had 
been  stolen,  the  Court  held,  that  it  was  no 
ground  for  compelling  the  prosecutor  to  elect 
upon  a  suggestion  that  they  were  probably 
stolen  at  various  times,  if  they  might  have 
been  stolen  at  once ;  but  with  respect  to  the 
receiver,  it  appearing  that  they  had  been 
received  at  several  times,  the  prosecutor 
was  bound  to  elect ;  held  also,  that  evidence 
of  the  other  acts  of  receiving  was  pro- 
perly admitted  to  show  the  guilty  know- 
le<]ge.  Jhtnn*s  Case,  1  Ry.  &  M.  146. 

(/)  Hempstead  and  Hudson  were  in- 


dicted jointly  for  stealing  cutlery  to  the 
amount  of  40 «.  in  a  dwelling-house.  Tbe 
two  prisoners  were  in  the  employment  of 
the  prosecutor,  a  cutler,  as  porters ;  cutlery 
was  found  on  the  person  of  Hempstead  to 
the  amount  of  6  /.,  and  similar  cntlcfy  oo 
the  person  of  Hndsouvto  the  yalne  of  6i. 
only ;  each  confessed  that  the  property  in 
his  possession  belonged  to  his  master;  lod 
the  Juiy  were  of  opinion,  that  although 
the  prisoners  were  in  the  same  room  Uh 
gether  (Arom  which  the  property  bad  bea 
stolen),  yet  there  was  not  sufficient  evi- 
dence to  prove  that  they  had  acted  m  con- 
junction. Both  were  found  guilty ;  bat  tke 
Judges  were  of  opinion,  that  after  Uad»o 
had  received  a  pardon,  sentence  might  be 
passed  upon  Hempstead.  O.  B.  Feb.  Set* 
sions,  1817.  On  a  charge  against  two  of 
jointly  receiving,  It  is  necessary  to  prove  i 
joint  receipt ;  and  a  receipt  by  one  in  the 
absence  of  the  other,  and  subsequent  de> 
livery  to  the  latter,  Is  insnlBcient,  succes- 
sive receivers  being  separate  reeeiren. 
Messingham*s  Case,  1  Ry.  tc  K.  257. 

(g)  East's  P.  C.  667.  It  is  also  to  be 
caretnlly  observed,  that  the  mere  (hiding 
of  stolen  goods  in  tiie  house  of  the  prisoner, 
where  there  are  other  inmates  of  the  hooie 
capable  of  stealing  the  property.  Is  Insaffi- 
cient  evidence  to  prove  a  possession  by  tbe 
prisoner.  Possession  of  stolen  property 
three  months  after  it  had  been  lost,  was  beM 
not  such  a  recent  possession  as  to  pat  t 
prisoner  upon  showiiDg  how  be  came  by  it. 
J?.  V.  C.  Adamsy  8  C.  &  P.  600.    In 
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containingr  two  bank-notes,  was  put  into  the  post-office  on  the  17th  of  April,  Presnmp* 
proof  that  a  person  employed  in  the  post-office  had  the  notes  in  his  posses-  ^^^  ®^~ 
sion  on  the  21st  of  April  was  held  to  be  sufficient  to  warrant  a  conviction 
under  the  stat.  7  G.  8,  c.  60,  for  secreting  the  letter  (A).    Unless  the  posses-  Possession., 
eion  be  recent,  it  is  necessary  to  give  strict  proof  of  the  identity  of  the* 
g^oods,   which  is  not  so  requisite  where  the  possession  iis  very  recent ;  as 
'where  a  man  comes  out  of  a  bam  with  com  concealed  upon  his  person  (t) ; 
or  where  he  is  in  possession  of  sugar  which  he  cannot  account  for,  just  after 
he  has  left  the  dock,  where  a  quantity  of  similar  sugar  is  deposited  (A). 
The  haying  property  of  this  nature  in  possession,  without  being  able  to  ac- 
count for  it,  is  in  some  instances  made  a  substantive  offence,  by  local  Acts 
made  for  the  protection  of  property  much  exposed,  and  which  it  is  difficult 
to  identify. 

In  other  cases  mere  evidence  of  the  possession  of  property  by  the  prisoner, 
for  which  he  cannot  account,  without  evidence  to  identify  it  with  that 
proved  to  have  been  stolen,  is  insufficient  (/).  And  a  prisoner  ought  not  ta 
be  convicted  of  stealing  the  goods  of  a  person  unknown,  upon  such  evi- 
dence, without  proof  that  a  felony  has  actually  been  committed  (m).  The 
fact  of  possession  is  capable  of  being  confirmed  or  weakened  by  circum- 
stances, particularly  those  of  his  concealment  of  the  goods ;  the  opportunity 
which  the  prisoner  had  to  commit  the  crime ;  his  vicinity  to  the  place ;  his 
conduct  when  the  charge  was  made ;  false  or  improbable  representations 
to  account  for  the  possession ;  his  readiness  or  unwillingness  to  meet  the 
charge. 

Under  an  indictment  on  the  stat.  7  &  8  G.  4,  c.  29,  s.  47  (n),  the  prosecu-  Embezsle- 
tor  must  prove  (o),  1st,  That  the  defendant  was  his  iervant  or  clerk  {p) ;  meat- 
2dly,  That  he  received  the  goods  or  money  specified ;  8dly,  On  account  of 
his  master ;  4thly,  That  he  embezzled  them. 

The  goods  or  money  specified. — ^This  proof  requires,  it  seems,  the  same 
particularity  as  upon  an  indictment  for  larciny.    Upon  a  charge  of  em- 


CoeMn's  Case,  2  Lewin's  C.  C.  235,  in 
the  case  of  a  possession  20  days  after  the 
theft,  the  evidence  was  left  to  the  jnry. 
8ee  the  obserrationa  on  such  eyidence  by 
Sir  G.  Lewin,  lb. 

(A)  Ibid,    (i)    Ibid.    (A)   Ibid. 

(0  East's  P.  C.  657 ;  2  Hale's  P.  C.  200. 

(m)  2  Hale's  P.  C.  200;  4  Comm.  352. 

(n)  Which  enacts,  that  if  any  cleric  or 
servant,  or  any  person  employed  for  the 
purpose,  or  in  the  capacity  of  a  clerk  or 
servant,  shall,  by  virtoe  of  snch  employ- 
ment, receive  or  take  into  his  possession 
any  chattel,  money,  or  valnable  security 
for  or  in  the  name,  or  on  the  account  of 
his  master,  and  shall  fraadnlently  em- 
beszle  the  same,  or  any  part  thereof,  every 
rach  offender  shall  be  deemed  to  have 
feloniously  stolen  the  same,  &c. 

(o)  See  Ld.  EUenborough's  observations, 
Ji.  V.  Johnson,  3  M.  &  8.  548. 

(p)  See  R.  V.  Squire,  2  Starkie's  C. 
349.  The  statute  is  not  confined  to  clerks 
and  servants  in  trade.  A  person  employed 
as  clerk  by  the  overseers  of  Leeds  was 
held  to  be  within  the  statute.  2  Starkie's 
C.  340.    The  statute  applies  to  female  as 


well  as  to  male  servants.  S.  v.  Smith,  by 
the  Judges,  3  Bum's  J.  by  Chetw.  89.  If 
a  traveller  be  employed  by  different  persons 
to  receive  money,  he  is  the  servant  of  each. 
jR.  V.  Leach,  3  Starkie's  C.  70.  And  if  a 
clerk  be  employed  by  A,  and  S.,  who  are 
partners  in  trade,  and  he  embezzles  the 
money  of  ^1.  lie  is  within  the  statute.  lb. 
Note,  that  these  cases  were  decided  under 
the  stat.  39  Geo.  3,  c  85.  See  the  late 
stat.  7  &  8  Geo.  4,  c.  20,  s.  46.  Where 
the  prisoner  was  employed  on  the  single 
occasion  only,  and  requested  to  receive 
money,  held  that  he  was  not  to  be  con- 
sidered as  coming  within  the  description 
of  the  7  &  8  Geo.  4,  c.  29,  s.  49,  as  a  clerk 
or  servant,  or  person  employed  for  the 
purpose  of,  or  in  the  capacity  of  a  clerk  or 
servant.  Nettleton*s  Case,  1  Ry.  &  M. 
259.  The  clerk  of  a  chapelry,  employed 
to  collect  sacrament  money,  feloniously 
abstracted  part,  and  the  indictment  charged 
him  in  different  counts  as  servant  to  the 
minister,  churchwardens,  and  poor  of  the 
township ;  held  that  he  could  not  be  con^ 
sidered  the  servant  of  any  of  the  persons  so 
alleged.    Burton*s  Case,  1  Ry,  &  M.  2374 
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bezzling  so  many  pounds,  it  is  not  sufficient  to  prove  an  embeniing  of  the 
same  number  of  bank-notes  to  the  same  amount  (q).  Upon  a  charge  of 
embezzling  the  sum  of  IL  11 «.  it  was  held  to  be  insufficient  to  prove  that 
so  much  was  paid,  the  party  who  paid  it  being  unable  to  state  in  what  way 
it  was  paid  (r). 

ddly,  On  account  of  his  master  («). — It  is  not  sufficient  under  this  statute 
to  prove  a  delivery  to  the  servant  by  the  master  himself  (^) ;  but  it  is  suffi- 
cient if  he  receive  the  money  from  a  customer,  although  it  was  given  by 
the  master  to  the  customer  in  order  to  try  the  servant's  honesty  (k). 

4thly,  The  embezzlement. — It  is  not  sufficient,  in  support  of  a  ehaige  of 
this  nature,  to  prove  a  general  deficiency  to  the  amount  stated,  upon  a 
balance  of  account,  without  fixing  upon  some  particular  sum  of  money 
which  has  been  received  by  the  prisoner,  and  evidence  to  show  that  he  has 
embezzled  it.  Evidence  of  this  nature  generally  consists  in  showing  that 
the  prisoner  omitted  to  make  the  usual  entry  of  the  receipt  of  the  money  in 
the  book  or  account  in  which  it  ought  to  have  been  entered  (x) ;  in  his 
using  artifice  and  practices  to  prevent  a  discovery  of  the  deficiency,  or  his 
denial  of  the  receipt  of  the  particular  sum  (y). 

By  the  late  st.  7  &  8  G.  4,  c.  29,  s.  48,  three  distinct  acts  of  embezzlement  (2), 
committed  against  the  same  master,  may  be  included  in  the  same  indict- 
ment, provided  they  have  been  committed  within  the  space  of  six  calendar 
months  from  the  first  to  the  last  of  such  acts.  The  embezzlement  may  be 
alleged  to  be  of  motuyy  without  specifying  any  particidar  species  of  coin  or 
valuable  security,  and  such  allegation  shall  be  sustained  if  the  offender 
shall  be  proved  to  have  embezded  any  amount,  although  the  particular 
species  of  coin  or  valuable  security  of  which  such  amount  was  composed, 
shall  not  be  proved ;  or  if  he  shall  be  proved  to  have  embezzled  any  piece 
of  coin  or  valuable  security,  or  any  portion  of  the  value  thereof,  although 
such  piece  of  coin  or  valuable  security  may  have  been  delivered  to  him  in 
order  that  some  part  of  the  value  thereof  should  be  returned  to  the  party 
delivering  the  same,  and  such  part  shall  have  been  returned. 

Where  a  prisoner,  having  received  money  in  Surrey,  denied  the  receipt 
of  it  the  same  day  to  his  master  in  Middlesex,  and  there  was  no  evidence 


(^)  JR.  V.  LifuUey,  3  Bom,  by  Chetw. 
189.  J2.  ▼.  Fttmeaux,  Ibid.  Bnt  an  in- 
dictment was  held  to  be  good,  which  al- 
leged a  receiving  of  9^  IBs,  9tL  without 
showing  how  the  same  was  made  up.  JR.  v. 
Crightan,  Summer  Ass.  180S,  by  all  the 
Judges.  3  Bum,  by  Chetw.  190.  But  see 
the  provisions  of  the  late  stat  7  &  8  G.  ^ 
c.  29,  s.  48. 

(r)  R,  ▼.  Fumeaux,  O.  B.  Sept.  1818, 
cor.  the  Recorder,  and  afterwards  by  the 
Judges.    Russ.  &  Ry.  C.  C.  L.  385. 

(«)  Where  the  serrant  of  the  owner  of  a 
stallion  was  instructed  not  to  receive  less 
than  a  certain  sum  for  each  mare ;  held, 
that  his  receiring  less  sums  and  converting 
them  to  his  own  use,  was  not  an  embez- 
zlement, not  being  received  by  him  by  vir- 
tue of  his  employment  JR,  v.  Snowley,  4 
C.  &  p.  300.     Qu. 

(t)  Peek's  Case,  cor.  Park,  J.  Stafford- 
shire Summer  Ass.  1817. 

(tt)  It,  v.  WhitHngham,  2  Leach,  913. 
Headges't  Case,  Leach,  1033.    See  BulFs 


Case,  cited  in  Bazeley*s  Case,  8  Leacb, 
841.  JR,  V.  Foot,  Bridg.  Summer  Ass.  1816, 
cor.  Graham,  B.  and  afterwards  by  the 
Judges. 

(x)  See  JR.  v.  Squire,  3  Starkie's  C  349. 
Where  the  party  had  charged  himself  with 
the  receipt  of  the  money  in  &  books  weekly, 
bat  had  neglected  to  pay  it  over,  it  was  heU 
to  be  no  felony.  M.  v.  JSodgsom,  3  C.  &  P* 
423. 

<y)  R.  V.  HOfSon,  East's  P.  C.  Add. 
iziv.  3Rnss.l338.  Taylor's  Case,  9  B, 
dcP.696.    a  Leach,  974. 

(z)  Where  the  indictment  contained  three 
counts  for  acts  of  embezzlement  witliin  six 
months,  the  Court  held,  upon  motion  by  tbe 
prisoner,  that  he  ought  to  be  furnished  with 
a  particular  of  the  charges,  but  that  tbe 
proper  course  was  to  apply  to  the  prose- 
cutor, and  that  if  he  refused,  the  Coort, 
upon  affidavits,  would  grant  an  order,  tiui 
put  off  the  trial  E.  y.  Hodgson,  dCSt 
P.  433. 
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to  shcfW  001  embezzlement  in  Surrey ;  the  Judges  held  that  the  offence  was  Proof  of 
committed  in  the  county  of  Middlesex  (a).  Where  the  prisoner  received  cml»eMle- 
money  in  the  county  of  Salop,  and  denied  the  receipt  in  the  county  of 
Stafford,  it  was  held  to  be  eyidence  to  show  that  the  original  receipt  was 
with  intent  to  embezzle,  and  that  the  prisoner  was  properly  tried  in  the 
county  of  Salop  (b).  An  indictment  upon  the  st.  62  Geo.  3,  c.  GS,  alleged 
that  the  defendant  was  directed  to  inyest  money  absolutely  and  uncon- 
ditionally,  but  it  appeared  that  the  direction  was  only  to  invest  in  case  of 
any  accident  happening  to  the  party ;  the  variance  was  held  to  be  fatal  (c). 

Where  the  indictment  alleged  against  an  accessory  to  a  felony,  that  the  Accesao- 
principal  felon  was  unknowuy  proof  that  the  principal  was  known,  and  that  '^^'- 
he  had  given  evidence  before  the  grand  jury,  was  held  to  defeat  the  indict- 
ment (if);  and  where  the  prisoner  was  indicted  for  a  misdemeanor  in  receiv- 
ing stolen  goods,  and  it  appeared  that  the  principal  had  been  convicted  at 
the  same  assizes,  the  Cotirt  directed  an  acquittal  (e).  The  buying  goods  at 
an  undervalue  affords  some  presumption  that  the  buyer  knew  that  they 
were  stolen  (/),  and  this  is  stronger  or  weaker  in  proportion  to  the  infe- 
riority of  price, 

LEET. 

A  p&ESBNTMBNT  in  a  leet  is  not  traversable,  because  all  the  suitors  are 
presumed  to  be  present  and  to  concur.    See  Com.  Dig.  tit  Leet* 


LIBEL  AND  SLANDER. 

The  evidence  is  either,  I.  In  a  civil  action ;  or,  II.  A  criminal  prose- 
cution.   In  the  case  of  a  civil  action  are  to  be  considered, 

Istf  The  proof  of  pubUeatiany  p.  617. 

2€%,  Of  the  prefatory  averments  and  innuendos,  p.  026. 

^^I/y  Of  malice,  p.  629. 

4/A/y,  Of  damage,  p.  636. 

6thfy,  Evidence  in  tiefenee,  p.  688. — Mitigation,  i^  p.  ^Ij-^ugtificatwn, 
p.  643. 

First,  as  to  the  fact  of  publication. — Where  the  action  is  for  words  spoken.  Proof  of 
evidence  of  the  speaking  before  any  third  person  will  be  sufficient,  although  pul^ll 
the  declaration  allege  them  to  have  been  spoken  before  il.  B.  and  others  {g). 

Where  a  witness  having  heard  scandalous  words  spoken,  has  committed 
them  immediately  to  writing,  he  may  afterwards  read  the  paper  in  evidencCi 
if  he  swear  that  the  words  contained  in  it  are  the  very  words  (Jk) ;  and  if  the 
words  have  not  been  written  immediately,  the  witness  may  refer  to  his 
minutes  to  refresh  his  memory  (i).    It  is  not  sufficient  for  the  witness  to 


(a)  Tayfor'f  Com,  3  B.  &  P.  596.  The 
prisoner  hi  that  case  retumed  into  the 
county  of  Middlesex  soon  after  receiving 
the  money,  and  proliably  had  possession  of 
the  money  in  Middlesex,  and  qu,  whether 
it  is  not  necessary  that  the  prisoner  should 
have  had  possession  of  the  money  or  goods 
in  the  county  in  which  he  is  indicted,  as  in 
case  of  a  common  larciny. 

{b)  R,  V.  Hobaon,  Basf  s  P.  C.  Add.  zxiv. 

(c)  R.  V.  White,  4  C.  &  P.  46. 

{d)  R,  V.  Walker,  cor.  Le  Blanc,  Oion- 


cester  Bummer  Ass.  181S.  3  Gamp.  264. 
But  see  the  cases  of  Bush  and  of  Robins 
son,  Russ.  &  Ry.  C.  C.  272;  and  the  stat. 
7  &  8  G.  4,  c.  29,  s.  64,  supra,  7. 

(0)  Lancaster  Lent  Assizes,  1813,  cor. 
Thompson,  B.,  Grim.  PL  Prec  123. 

(/)  1  Hale,  619. 

(g)  B.  N.  P.  6. 

(h)  Ibid,  supra,  Vol.  I,  and  Index,  tit. 
W1TNB88. 

(t)  Per  Holt,  G.  J.  SandsosU  v.  Sand- 
well,  Holt,  R.  295. 
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Proof  of 
publica- 
tion. 


Variance. 


Bw^ar  that  the  defeudant  uttered  those  words  or  words  to  the  like  effect,  for 
the  Court  must  know  the  very  words,  in  order  to  judge  of  their  effect  (A). 

If  the  words  have  heen  spoken,  or  libel  has  been  published,  in  a  foreign 
language,  or  in  characters  not  understood  by  those  who  read  or  see  them, 
there  is  no  publication,  since  there  is  no  communication  prejudicial  to  the 
plaintiff;  and  if  the  words  have  been  spoken,  or  the  libel  has  been  addressed 
to  the  plaintiff  only,  without  further  publication,  no  action  is  maintainable, 
since  no  temporal  damage  can  have  accrued  from  the  defendant's  act  (/) ; 
but  such  a  publication  of  a  libel  would  be  sufficient  to  sustain  an  indict- 
ment, on  the  ground  of  its  tendency  to  produce  a  breach  of  the  peace. 

The  general  rule  seems  to  be,  that  some  of  the  words  must  be  proved,  as 
they  are  laid  in  the  declaration  (m).  The  rule  as  to  the  proof  of  words  spoken 
is  not  so  strict  as  in  the  case  of  libel,  where  the  whole  must  be  proved  as  laid,  for 
it  is  considered  to  be  one  entire  thing,  and  a  variance  as  to  any  part  destroys 
the  identity  of  the  whole  (n).  The  same  strictness  (perhaps  on  the  ground  of 
convenience)  does  not  apply  in  actions  for  words;  for  if  some  of  those,  being 
actionable,  be  proved,  an  omission  to  prove  the  remainder  of  the  words  laid 
in  context  with  them,  or  a  variance  from  the  latter,  will  not  be  material, 
provided  the  words  proved  do  not  (jo)  differ  in  sense  from  those  alleged, 
considering  the  whole  context ;  and  the  rule  is  the  same  where  the  plaintiff 
declares  of  fewer  words  than  were  spoken  (77).    It  is,  however,  a  very 


(Jk)  FoBt  200.  Hutsey  v.  Cooke,  Hob. 
204;  1  Hale,  111.  115.  S23;  Kel.  14;  2 
Haw.  c.  46,  R,  v.  Barmston,  2  C.  &  P. 
414.  Harriton  v.  Bevington,  8  C.  &  P. 
713. 

(0  1  Wil.  Saun.  132,  n.  2;  2  E«p.  C. 
226.  And  even  in  the  case  of  an  indict- 
ment for  a  libel  confined  to  reflections  upon 
the  profeMional  character  of  the  prosecutor, 
there  being  no  allegation  of  an  intention  to 
provoke  him  to  commit  a  breach  of  the 
peace  is  insufficient,  unless  there  be  a  pub- 
lication to  a  third  person.  B.  v.  Wegener, 
2  Starkie*B  C.  245 ;  vide  ir^a,  629,  note 
(e). 

(m)  2  East,  434 ;  8  East,  150.. 

(n)  Ir{flra,  626,  and  w^fra,  tit.  Vabi- 

ANCB. 

(0)  The  plafaitiflf  declared  that  the  de- 
fendant said  of  him,  "  He  is  a  maintainer 
of  thieves,  and  a  strong  thief."  The  jury 
found  the  whole  to  have  been  said,  except 
the  word  strongf  and  it  was  adjudged  for 
the  plaintiff  {Burgis't  Case,  Dyer,  75). 
In  Sir  J,  Sydenham's  Case,  Cro.  Jac.  407, 
an  action  was  brought  for  the  words,  **  If 
Sir  John  Sydenham  might  have  his  will, 
he  would  kill  all  the  true  subjects  of  Eng^ 
land,  and  the  King  too ;  and  he  is  a  main- 
tainer of  papistry  and  rebellious  persons." 
The  Jury  found  that  he  spoke  the  words, 
**  I  think  in  my  conscience,  if  Sir  John 
Sydenham  might,"  &c.  finding  all  the  re- 
maining words  verbatim.  This  case  under- 
went much  discussion.  Three  of  the  Jus- 
tices of  the  Khig's  Bench  held  that  the 
plaintiff  was  entitled  to  judgment,  since  the 
additional  words  proved  were  not  words  of 
extenuadoo,  or  idteration  of  the  sense  of 
the  former  words,  but  rather  enforced  them ; 


and  upon  a  writ  of  error  brought,  the  judge- 
ment was  afilimed  by  the  opinion  of  Thd- 
fleld,  C.  B.,  Warhnrton,  Bromley  and 
Hulton,  agaiust  that  of  Hobart,  C  J.  of 
C.  B.,  Winch  and  Benman;  and  see  IS 
Vin.  Ab.  68,  and  ir^a,  note  (#).  Where 
the  words  hdd  in  the  declaration  were,  **■  I 
will  do  my  best  to  transport  him,  as  he  has 
been  working  for  me  for  some  time,  and 
has  been  robbing  me  all  the  while;"  tite 
proof  being  ^  he  has  worked  for  me  aoaae 
time,  and  has  been  continually  robbing  me ;" 
held  to  be  no  variance ;  held,  also,  that  the 
words  being  spoken  to  an  officer  who  had 
a  warrant  to  search  the  plaintiff's  house 
for  groods  suspected  to  lave  been  stolen 
from  the  defendant,  was  not  a  privileged 
communication.  J)oncatier  v.  Hetnm^ 
2  M.  &  R.  176.  In  an  action  for  words 
spoken  of  the  plaintifiT,  a  fruit-broker,  re- 
presenting him,  with  a  view  to  injure  the 
sale  of  plauitiiTs  fruit,  to  have  ftlselj 
represented  that  he  (the  plaintifiT)  then  had 
three  or  four  vessels  in  the  river  coming  up 
with  fruit ;  the  evidence  vras  that  the  de- 
fendant alleged  the  plaintiff  to  have  given 
out  that  there  were  three  or  four  vessris 
&c. ;  held  to  be  a  fatal  variance,  it  being 
very  different  whether  the  plaintiff  werv 
represented  as  having  spoken  of  his  own 
knowledge,  or  merely  on  report.  Wood 
V.  Adams,  6  Bmg.  481,  and  4  C.  &  P. 
268.  Ifthewordsaileged  were  not  proved  to 
be  actionable  per  se,  whilst  the  others  were 
not  so,  the  pUiintiff  is  still  entitled  to  fall 
costs,  although  the  damages  be  under  40  «. 
Kelly  V.  Partington,  5  B.  &  Ad.  640. 

(p)  See  the  preceding  note  (^).  Where 
the  words  were  laid  to  be  '' '  Ware  han^ 
you  must   take  care  of  yourself  tkere^ 
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general  rale  that  where  the  words  constitute  one  entire  charge,  the  whole  Proof  of 
must  he  proved  (q).  And  provided  the  sense  he  kept  entire,  it  seems  that  ^^  word^ 
even  partial  grammatical  variances  in  the  construction  of  sentences  will  not 
be  material.  But  proof  of  words  spoken  interrogatively  will  not  support 
an  allegation  of  words  spoken  affirmatively  (r).  Evidence  of  the  words 
"  You  are  a  hroken-down  justice,"  does  not  support  an  indictment  for 
speaking  of  a  magistrate  the  words,  **  He  is  a  hroken-down  justice  {s)." 
Words  alleged  to  have  been  spoken  affirmatively  are  not  proved  hy  evidence 
of  words  spoken  interrogatively  (<)•  So  words  alleged  as  having  heen  spoken 
in  English,  are  not  proved  by  evidence  of  the  speaking  of  words  of  the  same 
meaning  in  another  language  (u). 

It  is  sufficient,  even  where  special  damage  is  the  gist  of  the  action,  to 
prove  some  of  the  words  as  alleged,  and  that  the  special  damage  resulted 
from  them(x) ;  but  if  all  the  words  as  laid  constitute  but  one  entire  charge, 
the  whole  must  be  proved.  The  declaration  stated,  that  the  defendant  said 
of  the  plaintiff,  ''  He  is  selling  coals  at  one  shilling  a  bushel,  to  pocket  the 
money,  and  become  a  bankrupt  to  cheat  his  creditors.*'  Upon  the  trial  the 
words  *'  and  become  a  bankrupt,"  were  not  proved,  and  the  plaintiff  was 
nonsuited  (y). 

In  case  of  a  libel,  before  any  evidence  can  be  given  of  its  contents,  primd  Pnbllcation 
facie  evidence  must  be  given  of  a  publication  by  the  d^fendant.    Evidence  of  the  libel. 


mind  what  you  are  about ;"  and  the  words 
in  italics  were  not  proved,  it  was  held  to 
be  no  yariance,  the  sense  Dot  being  altered. 
Orpwood  y.  Barke$y  4  Blng.  174.  And 
see  Doneatter  v.  Hewiony  3  M.  &  R. 
176. 

{q)  Flower  v.  Pedleyj  3  Esp.  C.  491. 
Cor.  EyrCf  C.  J. ;  and  see  above,  p.  618, 
note  (o) ;  and  below,  as  to  variance  in  case 
of  libel,  p.  036 ;  and  Vol.  1.  tit  Yari- 

AMCB. 

(r)  3  East, 434;  8  T.  R.  150;  4  T.  R. 
App.  317. 

(s)  R.  V.  Berry^  4  T.  R.  317.  But  see 
JBliMset  V.  Johruon^  Cro.  Eliz.  503.  In  the 
former  of  these  cases,  Lord  Kenyon  held  at 
Nisi  Pritts,  that  it  was  sufficient  to  prove 
the  tuhttance  of  the  words  stated,  and  the 
defendant  was  found  guilty ;  but  the  point 
was  reserved ;  and  on  a  motion  being  made 
to  enter  an  acquittal,  Buller,  J.,  said  that 
there  was  a  case  in  Strange  in  support  of 
his  Lordship's  opinion,  but  that  it  had  been 
overruled  in  Lord  Mansfield's  time,  and 
that  he  himself  had  known  a  variety  of 
nonsuits  on  the  same  objection ;  and  judg- 
ment was  given  for  the  defendant.  In  the 
case  of  Lady  Ratcliffe  y.  Shubly  (Cro. 
Eliz.  334),  the  words  kid  in  the  declaration 
were, ''  She  is  as  very  a  thief  as  any  which 
robbeth  by  the  highway  side."  The  words 
proved  were,  '*  She  is  a  tD0T9e  ihu^^*  &c. 
Wray,  G.  J.,  was  of  opfadon,  that  as  very  a 
tiiief,  and  a  worse  thief,  were  all  one ;  but 
Oawdy  and  Fenner,  justices,  ruled,  that  the 
words  did  not  agree  with  tiiie  declaration. 
Where  these  words  were  alleged  to  have 
been  spoken  by  the  defendant,  '^  Harrison 
is  a  scoundrel;  if  I  would  have  found  him 


an  oven  for  nothing,  and  given  him  after 
the  rate  of  30 1,  per  cent,  upon  the  amount 
of  the  charges  for  work  and  materials,  he 
would  have  passed  my  account **  The  first 
witness  proved  the  words,  ^  Harrison  is 
a  scoundrel ;  and  if  I  had  allowed  30  L  per 
cent,  he  would  have  passed  my  account." 
The  second  witness  proved  the  words, 
**  Harrison  is  a  scoundrel ;  and  if  I  had  de^ 
ducted  30 1,  per  cent,  he  would  have  passed 
my  account."  Lord  Ellenborough  held  that 
words  to  be  actionable  should  be  unequivo- 
cally so,  and  be  proved  as  laid ;  and  that 
the  proof  did  not  support  the  declaration. 
(Harrison  v.  Strattan,  4  Esp.  C.  318). 
It  was  held  that  the  words,  as  laid  in  the 
declaration,  **  this  is  my  (the  defendant's) 
umbrella,  and  he  ^the  plaintiff)  stole  it 
from  my  back  door,**  were  not  supported 
by  evidence  of  the  words,  *'  it  is  my  um- 
brella," &c.  for  the  words  alleged  import 
a  conversation  concerning  a  thing  present ; 
those  proved  import  a  conversation  con- 
cerning a  thing  absent.  Walters  v.  Mace, 
3  B.  &  A.  756.  So  if  il.say  to  B.and  C, 
you  have  committed  a  felony,  although  they 
have  separate,  actions,  each  must  allege  the 
words  to  have  been  spoken  of  both. 

(t)  Barnes  v.  HoUoway,  8  T.  R.  150. 
So  the  words  **  TJiis  is  my  umbrella,  he 
stole  it  fh>m  the  back-door,"  are  not  proved 
by  evidence  of  the  words  ^  It  is  my  um- 
brella, &c,"  Walters  v.  Mace,  3  B.  &  A, 
756.  See  further.  Vol.  I.  tit  Variamcb. 
M^Phersan  v.  Daniells,  10  B.  &  C.  374. 
Bell  v.  Byrne,  13  East  564. 

(tt)  Zem^rio  v.  Axtell,  6  T.  R.  163. 

(x)  Holt's  R.  130 

(jy)  Flower  v.  Pedley,  3  Esp.  C.  401. 
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Proof  of 
tlu»  words. 
Variance. 
Publica- 
tion of  the 
libel. 


of  a  publication  is  either  of  a  publication  generalfyy  or  of  a  publication  in 
some  particular  county  or  place,  and  it  is  either  direet  or  mdireet. 

The  publication  may  be  direetfy  proved,  by  eridence  that  the  defendant 
with  his  own  hand  (x)  distributed  copies  of  the  libel,  or  exposed  its  contents, 
or  painted  an  ignominious  sign  over  the  door  of  another,  or  took  part  in  a 
procession,  carrying  a  representation  of  the  plaintiff  in  effigy,  for  the  purpose 
of  exposing  him  to  contempt  and  ridicule,  or  maliciously  read  or  sung  the 
contents  of  the  libel  in  the  presence  of  others ;  all  of  these  facts  are  direct 
proofs  of  the  averment  that  the  defendant  published  the  alleged  libel  (a). 

But  it  frequently  happens  that  no  direct  proof  can  be  given  of  the  defend- 
ant's agency  in  the  publication  of  the  libel,  and  resort  must  be  had  to 
indirect  evidence,  in  order  to  connect  him  with  the  Ubel,  and  fix  him  with 
its  publication.  The  most  usual  and  important  piece  of  evidence  for  this 
purpose  consists  in  proving  that  the  libel  pubiMed  is  in  the  lumd'Writing  of 
the  defendant;  when  the  plaintiff  has  proved  this,  he  has,  if  the  county  be 
not  material,  made  out  such  a  primd  facie  case  as  entitles  him  to  have  the 
contents  read  in  evidence  (6). 

It  was  observed  by  a  great  authority  (c),  that ''  when  a  libel  is  produced^ 
written  in  a  man's  own  hand,  he  is  taken  in  the  mainer^  and  that  throws  the 
proof  upon  him ;  and  if  he  cannot  produce  the  composer,  the  verdict  will  be 
against  him." 

And  even  the  passeswm  of  a  libel  which  has  been  publuhed  is,  it  is  said, 
evidence  to  prove  a  publication  by  the  possessor  (c{). 

The  writing  (e)  or  even  printing  (/)  a  libel,  does  not,  however,  in  any  case, 
amount  to  a  publication,  but  is  mere  evidence  from  which  it  may  be  inferred ; 
whether  there  has  been  any  publication  is  usually  a  question  of  fact,  falling 
within  the  province  of  the  jury  to  decide  (g) ;  and  though  proof  that  the  libel 
is  in  the  hand-writing  of  the  party  goes  far  in  fixing  him  with  the  pubtica- 
tion,  he  is  sttU  at  liberty  to  rebut,  if  he  can,  the  strong  presumption  U&us 
raised  against  him,  by  reconciling  the  fact  with  his  own  innocence. 

The  sending  a  letter  to  a  third  person  is  a  sufficient  publication  (A). 

Where  the  libel  was  contained  in  a  letter  sent  by  the  defendant  to  the 
plaintiff,  proof  that  the  defendant  knew  that  letters  sent  to  the  plaintiff  were 
usually  opened  by  his  clerks,  was  held  to  be  sufficient  evidence  to  go  to  a 
jury,  of  the  defendant's  intention  that  the  letter  should  be  read  by  a  third 
person,  so  as  to  amount  to  a  publication  (t^. 


(z)  R*  V.  Almony  Burr.  2689.  Seven 
Bishopt'  Case,  4  St  Tr.  338. 

(a)  6  Bep.  125.    9  Bep.  £9,  b. 

(b)  Burr.  2689. 

(c)  Per  Holt,  C.  J.,  R.  v.  Beere,  Lord 
Raym.  417;  1  Vent  31;  2  Salk.  40. 
Mullet  ▼.  Hulton,  4  Esp.  248.  9  Rep. 
50,  b. 

(d)  It  has  been  said,  that  tmtfl  publica- 
tion, the  possession  of  a  libel  is  no  more 
than  the  possession  of  a  man's  thoughts. 
See  Bntiek  v.  Carrinffton,  11  St  Tr.321. 
Bat  where  the  libel  has  been  pnblished, 
then  the  possession  is  evidence  that  the 
defendant  was  the  publisher.  R,  y.  Beere, 
I  Vent.  31 .  The  possession  of  a  libel  in 
the  defimdant^B  house  or  shop  is  evidence 
of  a  printing  and  publishing  there,  12  Yin. 
Ab,  229;  4  Read, St  Law,155;  Dig.  L.L. 


22.  If  a  Ubel  be  stolen,  that  is  no  pnhli- 
cation  (Barrow  v.  Lewellynj  Hob.  63); 
but  if  a  single  copy  reach  a  single  persoo 
hi  consequence  of  an  intent  to  publish,  it 
is  sufficient    Ibid. 

(e)  Lamb't  Ca§e,  9  Rep.  50;  15  Via. 
Ab.  91 ;  Mod.  813. 

(/)  Baldwin  v.  Slphmstome,  BL  R. 
1037,  where  the  printing  of  a  libd  Sn  a 
newspaper  was  intended  by  the  Couit  to 
be  a  publication. 

(g)  Baldwin  v.  SlphinMtane,  BL  R. 
1067;  J?.  T.  Bwrdetty  4  a  &  A.  95. 

{h)  Rast  £nt  tit  Acticne  ntr  le  Cate^ 
3,  a. ;  Lord  Raym.  341.  417.  48a 

(i)  Belacraix  ▼.  Theoenot,  2  Starkie's 
C.63. 
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A  consent  by  the  master  to  the  act  of  the  servant  in  printing  a  libel,  is    Proof  of 
primd  facie  evidence  of  a  publication  by  the  master  (A).  S^nl'^ 

An  allegation  that  the  defendant  published  the  libel  is  satisfied  by  proof 
that  it  was  published  by  his  agent  (/),  if  an  authority  from  the  principal  to 
the  agent  can  be  proved.  And  although  an  authority  to  commit  an  unlawful 
act  will  not  in  general  be  presumed,  yet  it  seems  to  be  otherwise  in  the  case 
of  booksellers  and  others,  where  the  book  or  libel  is  purchased  from  an 
agent  in  the  usual  course  of  trade  (m). 

The  publication  of  a  newspaper  is  sufficiently  proved  by  a  witness  who 
states  it  to  have  been  published  in  the  usual  way,  without  producing  a  copy 
which  has  actually  been  published  (n). 

Where  the  libel  (a  aong)  from  which  the  publication  took  place,  was  lost^ 
and  the  printer  produced  a  similar  one  printed  at  the  time,  which  was  proved 
to  correspond  with  that  lost,  it  was  held  to  be  sufficient  (o). 

The  sale  by  an  agent  in  a  shop  in  the  usual  course  of  business  is  prUnd  By  ao 
facie  evidence  of  a  publication  with  the  knowledge  and  privity  of  the  ^^^ 
owner ;  and  although  it  be  not  conclusive  evidence,  yet  it  throws  upon  him 
the  necessity  of  rebutting  the  presumption  by  evidence  to  the  contrary  (p), 
even  although  the  principal  lives  at  a  distance  from  his  shop  (q).  But  the 
defendant  may  rebut  the  presumption,  by  evidence  that  the  libel  was  sold 
contrary  to  his  orders,  or  clandestinely ;  that  by  reason  of  sickness  he  was 
ignorant  of  the  fact ;  or  that  he  was  absent  under  circumstances  which  do 
not  import  fraud  (r).  The  imprisonment  of  the  defendant  at  the  time  of 
publication  is  evidence  in  exculpation,  but  not  conclusive;  it  may  be 
rebutted  by  proof  of  the  access  of  agents  (s). 

Where  in  an  action  for  a  libel  it  appeared  that  the  libel  was  written  in  the 
hand  of  the  daughter  of  the  defendant  (a  minor),  who  usually  wrote  his 
letters  of  business,  but  no  evidence  was  given  of  any  authority  to  write 
the  letter  in  question,  or  of  any  recognition  of  the  letter  by  him,  it  was 
held  that  there  was  no  evidence  to  go  to  the  jury  of  a  publication  by  the 
defendant,  since  this  wm  not  an  act  within  the  scope  of  the  defendant's 
authority  (t). 

If  one  procure  another  to  publish  a  libel,  the  procurer  is  guilty  of  a  pub- 
lication, wherever  it  takes  place,  and  the  actual  publisher,  like  any  other 
particepn  criminiSf  is  competent  to  prove  his  employment  by  the  defendant, 
and  the  consequent  publication  (ti )•    And  if  a  letter  be  sent  by  the  post,  it  is 


(k)  H.  V.  Harris,  2  St  Tr.  1099.  See 
Lord  Camden's  observations  In  Entiek  y. 
Carrington^  11  St.  Tr.  dSU. 

(0  Supra,  tit  Aobnt;  and  Hale,  P.  C. 
613. 

(m)  Bac.  Ab.  tit  LtbOy  458.  H.  v. 
Gvieh  ff  othertf  1  M.  &  M.  433.  The  sale 
of  each  copy  is  a  distinct  poblicatioo.  B, 
V.  CarHsle,  1  ChlUy,  451. 

(n)  J2.  v.  Pearee,  Peake's  C.  75 ;  and 
the  copy  need  not  bear  a  stamp ;  IMd. 

{o)  Johnson  v.  Hudson,  7  Ad.  Sc  EIL 
233,  n. 

(p )  Bae.  Ab.  tit  Libel,  458 ;  and  i2.  v. 
Almon,  5  Burr.  2689.  R.  v.  Dodd,  1724. 
2Se88.C.33.  Dig.L.L.27.  And  Wood's 
Ins.  445,  2  Sess.  C.  33.  12  Yin.  Ab. 
220.  Plunkett  v.  Cobhett,  5  Esp.  C.  136. 
Haw.  P.  C.  c.  73,  s.  10,  Barnard,  K.  B. 
308. 


{q)  R,  V.  Dodd,  2  Sess.  C.  33.  Dig. 
L.  L.  27 ;  for  the  law  presumes  that  the 
master  is  acquainted  with  what  his  servant 
does  in  the  course  of  his  business.  And 
see  B.v.JVti<^,  Barnard,  K.B.  308.  Fitzg. 
47.  Dig.  L.  L.  27,  where  it  was  so  held, 
although  the  defendant  lived  a  mile  tnm. 
her  shop,  and  had  been  bed-ridden  for  a 
long  time.  In  Com.  Dig.  tit  Libel,  B.  1,  it 
is  Mid  that  the  sale  of  a  libel  in  the  de- 
fendant's shop,  by  his  servant  or  agent 
there,  for  the  defendant's  benefit,  is  a  pulH 
lication  by  the  defendant,  though  he  was 
not  privy  to  the  contents  or  sale. 

(r)  See  I  Haw.  c.  73.  R,  v.  WoodfaU, 
Ibid.  sec.  10. 

(s)  R.  V.  yroodfaU,  1  Haw.  c.  7a  s.  10. 

\i)  Harding  v.  Greening,  1  Moore, 
477. 

(tt)  R.  V.  Johnson,  7  East,  G5.    R,  v. 
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a  publication  by  the  defendant  in  any  county  to  which  the  letter  is  in  coo- 
sequence  sent  (v). 

A  statement  in  a  newspaper  in  consequence  of  a  commomcation  of  the 
contents  by  the  defendant  to  a  reporter,  for  the  purpose  of  publication,  is  a 
publication  by  the  defendant,  notwithstanding  some  immaterial  variatioiis; 
but  the  newspaper  cannot  be  read  without  proof  of  the  written  statement 
delivered  by  the  reporter  (the  witness)  to  the  editor  (x). 

Where  the  defendant  has  admitted  that  he  is  the  author  of  a  particakr 
book,  errors  excepted,  it  is  incumbent  upon  him  to  prove  that  the  errors 
excepted  are  material  (y). 

In  the  case  of  libel,  as  well  as  in  all  others,  whether  civil  or  criminal,  pre- 
sumptive evidence  must  be  resorted  to  in  failure  of  direct  and  positive  testi- 
mony ;  and  the  same  reasonable  inferences  and  presumptions  are  to  be  made 
so  by  the  juries  as  in  all  other  instances  (z). 

In  criminal  cases  it  is  always,  and  in  civil  cases  it  is  in  acme  instances, 
necessary  to  prove  a  publication  within  the  particular  county.  It  eeems 
that  wherever  the  publication  of  a  libel  has  once  been  autborixed  by  tiie 
defendant,  he  is  guilty  of  a  publication  in  every  county  where  the  libel  sliall 
afterwards  be  in  consequence  published  (a).  Where  the  writer  of  a  libel 
sent  it  by  post,  directed  to  il.  B,  in  the  county  B.^  and  it  was  in  eons^ 
quence  sent  into  the  county  B.,  and  from  thence  sent  by  the  post  to  A.  B. 
in  the  county  3f.,  where  A.  B»  received  it,  and  read  it,  it  was  held  to  be  i 
publication  in  the  county  M,  (b). 

If  the  libel  be  dated  of  a  particular  place,  the  date  is  evidence  that  itwts 
written  there  (c).  It  has  been  said,  that  the  post>maik  upon  a  letter  it  DOt 
primd  facie  evidence  to  prove  that  a  letter  has  been  put  into  the  post-office 
at  the  place  denoted  by  the  post>mark  (d) ;  it  seems,  however,  from  a  Itter 
authority,  that  the  post-mark  is  a  fact  admissible  in  evidence,  when  eono' 
borated  by  other  circumstances  (tf  )• 


Dodd,  2  Seas.  C.  99,    Bac.  Ab.  tit  Libel^ 
497.    Wood's  Ins.  445. 

(v)  H.  y.  Watton,  1  Camp.  215.  The 
defendant  was  indicted  in  Middlesex,  the 
letter  had  been  sent  by  the  post  into  Berlt- 
shlre,  and  had  been  sent  firom  thence  to  the 
prosecutor  in  Middlesex. 

(x)  Adams  ▼.  Kelly,  R.  &  M.  157. 

(y)  R.  V.  Hallf  Str.  4ia  MacUod  v. 
Wakeley,  9  C.  P.  311. 

(z)  See  R.  v.  JohnMon,  7  East,  66; 
U^pUf  note  (a). 

(a)  B.  N.  P.  6,  R.  V.  Johnuan,  7  East, 
66.  If  A.  send  a  libel  to  London  to  be 
printed  and  published,  it  is  his  act  in  Lon- 
don, if  the  publication  be  there.  Mde 
ir^fra,  R.  v.  Wattan,  In  fi.  v.  Johnsanf 
C,  in  the  county  of  Middlesex,  received  a 
letter  in  the  handwriting  of  the  defendant, 
offering  to  supply  political  matter  for  pub- 
lication by  C.  in  a  public  Journal,  and  two 
letters  were  afterwards  received  by  C, 
also  in  the  defendant's  handwriting.  It 
was  held  that  these  letters  might  be  read 
in  evidence;  and  that  as  they  indicated 
that  the  writer  had  sent  them  for  publica- 
tion there,  and  they  had  In  feet  b^  pub- 
lished, this  was  evidence  of  a  pablication, 


by  the  procnrement  of  the  defendant,  ii 
Middlesex. 

(b)  H.  V.  Watson,  1  Camp.  215.  K.  t. 
Qirdwood,  Easfs  P.  C.  1116. 1120.  Tl« 
sending  a  letter  by  post  from  the  eoontj 
A.  to  the  county  B,,  is  a  pabUcation  ia  i- 
R.  V.  Williams,  2  Camp.  646,  per  IA 
Ellenborough,  C.  J.,  and  see  the  opsisA 
of  Abbott,  C.  J.  and  Best,  J.  in  R.  v.  Rl(^ 
deH,  4  B.  &  A.  717 ;  and  see  tit  Vevvb. 

(c)  R.  V.  Burdett,  4  B.  &  A.  95. 

(d)  R.  V.  Watson,  1  Camp.  215.  Bot 
the  defendant  was  fbond  g^ty  of  voo^ 
publication. 

(tf)  R.  V.  Johnson,  7  East,  65;  w^. 
that  in  this  case  the  post-mark  seem  to 
have  been  perfectly  immaterial;  but  npoo 
principle  there  seems  to  be  Uttle  doubt  that 
a  poet-mark,  upon  a  letter  in  the  Ihh^* 
writing  of  a  definidant,and  received  throngk 
the  medium  of  the  poet,  is  evidence,  »  • 
drenmstance  arising  in  the  usoal  coons 
and  routine  of  business.  The  post-mtH^ 
is  evidence  to  show  that  the  letter  wit  ia 
the  office  whose  mark  it  bears,  at  the  date 
of  the  mark.  R.  v.  Plunur,  Baas,  k  Br- 
C.  C.  L.  164.  In  the  case  of  Flslehfrjf 
others,  assignees  of  Parry  v.  BrtuUyh 
cor.  Holroyd,  J.  Lane  Snmrn.  Ass.  l^Ht  * 
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A  general  confession  that  the  defendant  was  the  vniter  of  a  libel  does  not  Pnbliea- 
amount  to  an  admission  that  he  published  it,  still  less  is  it  a  confession  that  tion  in  a 
he  published  it  in  any  particular  county  (/),  oOTnty. 

A  late  case  upon  this  subject  excited  much  interest,  and  exercised  great 
talent  and  profound  learning.  The  points  were  shortly  as  follow :  the  informa- 
tion charged  the  defendant  with  composing,  writing,  and  publishing  a  libel  in 
Leicestershire ;  A.  stated  that  he  received  the  libel,  which  was  in  the  hand- 
writing of  the  defendant,  from  B,  on  the  24th  of  August  (g) ;  it  was  contained 
in  an  enyelope,  which  had  been  destroyed,  but  which,  to  the  best  of  the  wit- 
ness's recollection,  was  addressed  to  B,  who  was  the  professional  friend  of  the 
defendant ;  there  was  no  trace  of  any  seal,  either  on  the  envelope  or  paper.  The 
paper  was  dated  Kirby  Park,  Aug.  the  22d,  Kirby  Park  (the  defendant's  seat) 
being  situate  in  Leicestershire,  lOOmiles  from  London,  not  far  from  the  boun- 
dary between  the  counties  of  Leicester  and  Rutland.  The  defendant  was  seen 
in  the  county  of  Leicester,  near  Kirby  Park,  on  the  22d  and  on  the  2dd  of 
August,  and  there  was  no  evidence  of  his  having  leffc  the  county  of  Leicester 
till  after  the  publication  (A)  of  the  paper,  which  took  place  on  the  25th ; 
the  only  words  either  on  the  paper  or  envelope,  besides  the  libel,  were 
**  forward  this  to  A"  (the  witness.)  The  paper  was  addressed  to  the  electors 
of  Westminster ;  and  A.  had  no  reason  for  supposing  that  the  defendant 
intended  that  it  should  be  published,  except  that  it  was  so  addressed. 
A*  having  been  required  to  give  up  the  author,  the  defendant  wrote  a  letter, 
admitting  that  he  was  the  author.  No  evidence  was  given  on  the  part  of 
the  defendant.  It  was  objected  at  the  trial,  and  afterwards  in  the  court  of 
King's  Bench,  after  the  conviction  of  the  defendant,  on  a  motion  for  a  new 
trial,  that  there  was  no  evidence  of  a  publication  in  Leicestershire,  The 
learned  Judge  left  it  to  the  jury  to  say,  whether  there  had  been  a  publica- 
tion in  Leicestershire,  by  an  open  delivery  of  the  libel.  The  question,  and 
the  principles  relating  to  it,  were  discussed  on  the  motion  for  a  new  trial, 
with  all  the  aid  which  talent,  learning,  experience  and  unwearied  diligence 
could  supply.  The  ultimate,  although  it  seems  not  the  unanimous,  deci- 
sion of  the  Court  was,  that  the  evidence  was  sufficient  to  warrant  the 
conviction  (t). 

Some  proofs  are  to  be  noticed  which  apply  particularly  to  the  proprietors 


letter  of  one  of  the  bankrupts  was  offered 
in  evidence  to  prove  an  act  of  bankruptcy; 
it  was  objected  that  proof  ought  to  be 
given  of  the  existence  of  the  letter  pre- 
vious to  the  bankruptcy,  and  Holroyd,  J. 
admitted  the  postF-mark  on  the  letter  as 
primA  facie  evidence  to  prove  the  exist- 
ence of  the  letter  at  that  time.  The  post- 
mistress of  Lancaster  was  called  to  prove 
that  the  letter  was  stamped  with  the  Wak^ 
field  post-office  stamp. 

(/)  The  Seven  Bisfufps'  Ctue,  St  Tr.  4 
Jac.  8,  where  the  defendants,  in  Middle- 
sex, admitted  their  signatures  to  a  petition 
which  had  been  prepared  and  signed  in 
Surrey;  but  it  was  held  that  this  was  not 
evidence  of  a  publication  of  that  which 
was  termed  (but  grossly  misnamed)  a  libel 
in  the  counl^  of  Middlesex.  And  see  the 
observations  upon  this  case  by  Ld.  Ellen- 
borough,  C.  J.  and  Lawrence,  J.  in  R,  v. 
Johnson,  7  East,  65 ;  and  R.  v.  Burdett, 
4  B.  &  A.  See  also  Maeleod  v.  WaMelejf, 
3C.&P.311. 


(g)  A.  did  not  state  where  he  received 
it,  but  it  was  assumed,  and  no  doubt  it  was 
the  fiict,  that  he  received  it  in  Middlesex. 

(h)  i.  e,  in  the  public  newspapers. 

(i)  B.  V.  Sir  Francis  Burdett,  bart., 
SB.  &A.  717;  4B.&A.  96.  TheJudges 
delivered  their  opinions  seriatim, — Best,  J. 
was  of  opinion  that  there  was  presumptiye 
evidence  of  an  actual  publication  in  Leices- 
tershire, and  that  the  sending  the  libel  by 
the  post  from  that  county  amounted  to  a 
publication.  (R,  v.  Watson,  1  Camp.  215. 
B,  V.  WiUiams,  2  Camp.  505,  Codex, 
Lib.  0,  tit  36;  and  see  Oirdwood's  case, 
East's  P.  C.  1116.  IISO.)— Holroyd,  J.  was 
of  opinion,  that  the  composing  and  writing 
a  libel  in  the  county  of  X.  and  afterwards 
publishing  it,  although  the  publication  was 
not  within  the  county  of  X.,  was  an  ofience 
snfflcientiy  charged  as  a  substantive  offence 
in  the  information,  and  which  gave  Juris- 
diction to  a  jury  of  the  county  of  L,  (see 
JR.  V.  fieere,  2  Salk.  417.  Carth.  409. 
IioU*s  R.  422.  B.  V. Knell,  Barnard,  K.  B. 
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and  publishers  of  newspapers.  Upon  an  indictment  for  a  libel,  pnbli^betl 
in  a  newspaper  called  The  World,  proof  that  the  paper  was  sold  at  the 
defendant's  office,  and  that  he  as  proprietor  had  given  a  bond  to  the  Stamp- 
office,  as  required  by  the  stat.  29  Geo.  3,  c.  10,  s.  10,  for  securing  the  duties 
on  advertisements,  and  that  he  had  from  time  to  time  applied  to  the 
Stamp-office  respecting  the  duties,  was  held  to  be  strong  evidence  to  proye 
a  publication  by  him  (A). 

Where  the  affidavit  made  by  the  printer  and  proprietor  of  a  newspaper 
(according  to  the  statute  88  Geo.  8,  c.  78  (/),  stated  the  place  where  it  wu 


805.  B.  V.  Carter^  Dig.  L.  L.  124);  and 
that  the  compoBing  and  writing,  with  the 
intent  afterwwrdB  to  pablish,  also  amounted 
to  a  misdemeanor;  and  that  a  Jnry  of  the 
county  of  X.  might  inquire  as  to  tiie  pub- 
lishing in  another  county,  in  order  to  prove 
the  defendant's  intention  in  composing  and 
writing  in  the  county  of  X.  And  that  in  the 
ease  of  an  aggregate  charge,  part  of  which, 
being  in  itseU'  a  substantive  misdemeanor, 
is  committed  within  a  particular  county, 
the  jury  may  inquire  into  the  remainder, 
although  done  elsewhere ;  that  there  was 
reasonable  evidence  of  a  publication  in  X.; 
and  tiuit  a  ddwery  of  a  libel  within  the 
county,  although  it  be  sealed,  is  a  publicar 
tion  in  law. — &yley,  J.  was  of  opinion  that 
there  was  not  sufficient  evidence  to  support 
a  presumption  that  there  had  been  an  open 
delivery  of  the  libel  in  X.,  considerhig  that 
positive  proof  might  have  been  given  by 
calling  ^.  as  a  witness.  He  gave  no  opinion 
on  the  question,  whether  a  close  ddivery 
amounted  to  a  publication.  He  held,  that 
the  whole  corpus  delicti  must  be  proved 
within  one  county ;  and  that  there  was  no 
distinction  in  this  respect  between  felonies 
and  misdemeanors.  He  gave  no  opinion 
on  the  question,  whether  the  composing  a 
writing,  with  intent  to  publish,  constituted 
an  offence. — ^Abbott,  C.  J.,  intimated  his 
opinion,  that  mere  delivery  constituted  a 
publication.  He  held  that  the  fact»  war- 
ranted the  condnsion,  that  the  paper  had 
been  delivered  by  the  defendant  in  X.,  to 
B.f  in  the  state  in  which  it  had  been  deli- 
vered by  the  latter  to  A,  That  even  sup- 
posing the  libel  to  have  been  delivered  by 
the  defendant  in  a  different  county,  yet  as 
the  whole  was  a  misdemeanor  compounded 
of  distinct  parts,  each  of  which  was  an  act 
done  in  the  prosecution  of  the  same  criminal 
intention,  the  whole  might  be  tried  in  the 
county  of  X.,  where  one  of  those  acts  had 
been  done. 


9 


[k)  R.  V.  Tophaniy  4  T.  R.  l*2a 
[I)  By  sect.  1,  no  person  shall  print  pt 
publish  any  newspaper,  until  oertsfai  sfBds- 
vits,  &c.  shall  have  been  delivered  to  tk 
conunissioners  of  stamps,  &c. — By  sect  2, 
these  must  contain  a  true  description  of  tk 
printer  (*),  publisher  and  proprietor!,  or  of 
two  of  them,  and  of  their  places  of  ihode: 
of  their  shares  in  the  paper,  and  the  house 
in  which  it  is  intended  to  be  printed,  and  d 
its  titie. — By  seel  9,  all  tneb  aiBdavits  and 
affirmations,  or  copies  thereof^  certified  to 
be  true  copies  according  to  the  Act,  shifi. 
In  all  proceedings,  civil  and  criminal  (t), 
touching  any  newspaper  or  other  such  papa 
as  afbr^aid,  which  shall  be  mentioned  io 
any  such  affidavits  or  affirmations,  or  touch- 
ing any  publication,  matter  or  tiimg  cod- 
tahied  in  any  such  newspaper  or  otto 
paper,  be  received  and  admitted  as  coo- 
clusive  evidence  of  the  truth  of  sll  sach 
mattera   set  forth  in  such  affidavits  or 
affirmations  as  are  hereby  required  to  be 
therein  set  forth,  against  every  peraon  who 
shall  have  signed  and  sworn  or  affim^d 
such  affidavits  or  affirmations;  and  shall 
also  be  received  and  admitted  in  like  nas* 
ner,  as  sufficient  evidence  of  tiie  trnth  of 
all  such  matters,  against  all  and  ereir 
person  who  shall  not  have  signed  or  svon 
or  affirmed  the  same,  bat  who  shsO  be 
therein  mentioned  to  be  a  proprietor,  printer 
or  publisher  of  such  'newspaper  or  otter 
paper,  unless  the  contrary  shall  be  ssH^- 
ftctoi^y  proved.   Ttie  section  then  contaiiS 
an  exception  in  ftivour  of  such  as  have, 
before  the  publication  of  the  paper  ta  qco' 
tion,  delivered  in  to  the  commissioDen  aa 
affidavit,  stating  that  they  have  ceased  to 
be  the  printers,  &c.  of  such  paper.— By  tie 
10th  section,  in  some  part  of  every  new- 
paper,  ke,  shall  be  printed  the  names,  addi- 
tions, and  places  of  abode  (t)  of  the  printer^ 
publishers,  &c.,  and  ttie  place  where  the 
same  is  printed.-— By  sect  11,  it  shall  not 


(*)  One  who  lets  out  types  and  men  to  print  a  newspaper,  la  not  a  printer  withio  the 
stat.  38  Geo.  3,  c.78;  the  party  who  hires  the  men,  and  superintends  the  printing,  is  the 
party  responsible  to  the  Stamp-offlce<    Bagster  v.  Bobinsony  9  Bhig.  77. 

(t)  The  provisions  of  the  statute  are  applicable  in  the  case  of  a  motion  for  a  criniBv 
information.    JR.  v.  JDennison,  4  B.  &  Ad.  G9d ;  and  JR.  v.  Fnmeejfs,  2  Ad.  &  £11. 49. 

(t)  The  affidavit  was,  **  situate  Union-street,  Castie-street;"  the  newspaper  was^  ^^^'^ 
buildings,  John-street;  the  variance,  on  motion  for  criminal  information,  was  held  to  be 
fatal.  Note. — The  Court  said  they  would  notice  the  newspaper  filed  with  the  a^s^its 
although  not  expressly  identified  by  or  annexed  to  any  affidavit  B,  r.Dtnniif^i 
4  B.&Ad.G98i  B,  v.  Franceys,  2  Ad.  &  Ell.  49. 
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printed  in  London,  and  the  newspaper  given  in  evidence  stated  at  the  foot  Proof  of 
of  it  that  it  was  printed  at  No.  8,  Warwick-lane,  London,  and  it  was  also  f^^'^ 
proved  that  the  defendant's  printing-house  was  there ,;  it  was  held  to  be 
sufficient  evidence  of  a  publication  in  London  (m). 
The  observations  which  have  been  made  as  to  variances  between  the  alle- 


be  necessary,  after  any  such  affidavit,  ice, 
or  a  certifled  copy  thereof^  shall  have  been 
prodaced  in  eyidenee  as  foresaid,  against 
the  persons  who  signed  and  made  such  affi- 
davit, or  are  therein  named,  according  to 
this  Act,  or  any  of  them,  and  after  a  news- 
paper, or  other  soch  paper  as  aforesaid, 
shall  be  produced  in  evidence,  intituled  in 
the  same  manner  as  the  newspaper  or  other 
paper  menticxned  in  such  affidavit  or  copy 
is  intituled,  and  wherein  the  name  or  names 
of  the  printer  and  publisher,  or  printers  and 
publishers,  and  the  place  of  printing,  shall 
be  the  same  as  the  name  or  names  of  the 
printer  and  publisher,  or  printers  and  pub- 
lishers, and  the  place  of  printing,  mentioned 
in  such  affidavit  or  affirmation,  for  the 
plaintiff,  infonnant  or  prosecutor,  or  person 
aeelcing  to  recover  any  of  the  penalties  given 
by  this  Act,  to  prove  that  the  newspaper 
or  paper  to  which  such  trial  relates,  was 
purchased  at  any  house,  shop  or  office  be- 
longing  to  or  occupied  by  the  defendant  or 
defencUnts,  or  any  of  them,  or  by  his  or 
their  servants  or  workmen,  or  where  he 
or  they,  by  themselves,  or  their  servants  or 
workmen,  usually  carry  on  the  business  of 
printing  or  publishing  snch  paper,  or  where 
the  same  is  usually  sold.— By  sect.  13,  it 
is  enacted,  that  a  certified  copy  of  such 
affidavit  or  affirmation  shall  be  delivered 
by  the  commissioners  to  the  person  requir- 
ing it,  upon  payment  of  one  shilling. — By 
■eet  14,  in  mrder  to  prevent  the  inoonv^ 
oienee  which  might  result  from  requiring 
the  personal  attendance  of  the  commis- 
sioners, it  is  enacted  that  a  certificated 
copy  of  any  affidavit  or  affirmation,  proved 
to  be  signed  by  the  officer  who  has  the 
custody  of  the  original,  shall  be  received  in 
evidence  as  sufficient  proof  of  such  affidavit 
or  affirmation,  and  that  the  same  was  duly 
sworn  or  affirmed,  and  of  the  contents  there- 
of; and  that  snch  copies,  so  produced  and 


certifled,  shall  also  be  received  as  evidence 
that  the  affidavit  or  affirmation,  of  which 
they  purport  to  be  copies,  have  been  sworn 
or  affirmed  aeeordliig  to  this  Act;  and  shall 
have  the  same  effect  for  the  purposes  of 
evidence  as  the  originab  would  have  had  In 
case  they  had  be^  produced  and  proved 
to  have  been  duly  so  certified,  sworn  and 
affirmed,  by  the  person  appearing  by  such 
copy  to  have  sworn  or  affirmed  the  same  as 
aforesaid. — By  the  17th  section  it  is  enact- 
ed, that  every  printer  or  publisher  of  any 
newspaper  or  odier  such  paper,  shall,  within 
six  days,  deliver  to  the  commissioners,  or 
their  officer,  one  of  the  papers  (*)  so  pub- 
lished, signed  by  the  printer  or  publi^er  in 
his  hand-writing,  with  his  name  and  place 
of  abode ;  and  that  the  same  shall  be  liept 
by  the  conunissioners  or  their  officer,  under 
a  penalty,  in  case  of  neglect  by  such  printer 
or  publisher,  of  100/.;  and  that  upon  appli- 
cation by  any  person  to  the  commissioners 
or  their  officer^  to  have  snch  paper  produced 
in  evidence  in  any  proceeding,  whether  dvff 
or  criminal,  such  commissioners  or  officer 
shall,  at  the  expense  of  the  applicant,  at 
any  time  within  two  years  from  the  pub- 
lication, either  cause  the  same  to  be  pro- 
duced in  the  court,  and  at  the  time  when 
the  same  is  required  to  be  produced,  or 
shall  deliver  the  same  to  the  applicant,  on 
his  givfang  reasonable  security,  at  his  own 
expense,  for  retoming  the  same;  and  that 
in  case  snch  commissioners  or  their  officer 
cannot,  by  reason  of  a  previous  applicatioa, 
comply  with  the  terms  of  a  subsequent  one, 
they  shall  comply  with  snch  subsequent 
one  as  soon  afterwards  as  they  shall  be  able 
so  to  do.  The  above  statute  has  been  re- 
pealed, and  provisions  of  a  similar  nature 
have  been  substituted  by  the  0  &  7  W.  4, 
c  76,  s.  8.  See  Appbndix. 
(m)  M.  V.  Hart  ^  WhUe,  10  East,  94. 


(*)  Snch  a  delivery  amounts  to  a  publication  in  respect  of  which  the  party  may  be 
indicted,  if  the  matter  be  libellous.  B,  v.  Amphiitt,  4  B.  &  C.  85.  But  the  rule  does 
not  extend  to  one  who  is  not  the  printer  or  publisher-  Adams  v.  Kelly,  1  Ry.  Sc  M.  157. 
Where  the  identiqftl  paper  was  produced  by  the  distributor  of  stamps,  marked  with 
various  charges  corresponding  with  the  sum  paid  by  the  defendant  to  the  distributor ; 
helt]  that  it  was  evidence  to  go  to  the  jury  of  a  publication  by  the  defendant;  held  also, 
that  it  was  libellous  to  print  and  publish  a  ludicrous  story  of  the  plaintiff,  exposing  him 
to  ridicule,  notwithstanding  it  appeared  that  the  plaintiff  himself  had  told  it  of  himself; 
snd  that  evidence  of  the  plaintiff  having  been  expKDsed  to  public  laughter  at  a  vestry  was 
eridence  as  identifying  the  subject  of  the  libel,  and  proving  the  consequences  of  the 
publication.  Cook  v.  Wardf  6  Bing.  400.  Where  the  phiintiff  produced  a  certified  copy 
of  the  affidavit  lodged  at  the  Stamp-office,  and  a  newspaper  containing  the  libel,  cor- 
Impending  with  the  paper  described  in  the  affidavit,  it  was  held  to  be  sufficient  evidence 
of  publication.  Maynev,  Fletc?ter,QB,icC.^2,  And  see  R,  v.  Leigh  Hunt,  lb. 
in  notii,  385. 
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LIBEL    AND    slander:    ACTION. 


Proof  of       gation  and  proof  of  words,  apply  still  more  forcibly  to  the  case  of  a  libel, 
pablicar        which  must  be  set  out  in  the  pleadings  secundum tenorem,  or  m  luBcverha,OT 

by  equivalent  words  (m). 
Variance.  jt  is  no  variance,  although  the  libel  read  in  evidence  contain  matter  in 
addition  to  that  which  is  set  out  on  the  record,  provided  the  additional  part 
does  not  by  its  context  alter  the  sense  of  that  which  is  set  out  (it).  But  if 
tlie  additional  matter  causes  the  libel  proved  to  vary  in  sense  from  that 
alleged,  or  if  by  a  selection  of  passages,  and  setting  them  out  as  one  conti- 
nuous libel,  the  sense  be  altered,  the  variance  will  be  fatal  (o). 

With  respect  to  tie  alteration  of  one  or  more  letters  of  a  word,  the  rule 

seems  to  be  now  settled,  that  if  the  sense  be  altered  by  the  changing  of  one 

word  into  another  the  variance  will  be  fatal,  but  not  otherwise  (p). 

Proof  of  2dly.  Where  the  plaintiff  or  prosecutor  has  fairly  launched  his  case,  by 

averments,    ^^^f  ^f  ^Yie  words  or  libel,  he  is  next,  in  the  usual  order  of  proof,  to  establish 

in  evidence  the  prefatory  averments  (q)  and  innuendos  which  are  alleged  in 


(m)  See  Dr,  SaekevereWt  Case,  8  St. 
Tr.  557  ;  2  Salk.  417.  R,  ▼.  Bearer  1  Ld. 
Raym.  414;  Holt's  R.  348.350;  Starkie's 
Crim.  PI.  2d  edit.  124 ;  Starkle*s  Law  of 
Libel,  314,  2d  edit. ;  and  see  the  late  st.  9 
G.  4,  c.  15;  in/r/i,  tit.  Variance, 

(n)  See  Sir  J.  /Sydenham's  Case,  tfipra, 
618 ;  and  Tabart  ▼.  Tipper,  1  Camp.  350. 
One  connt  of  a  declaration  for  a  libel  stated 
the  words  as  follow :  **  My  sarcastie  friend, 
f^y  leaving  out  the  repetition  or  choms  of 
Mr.  T.'s  poem,  greatly  injured  the  tout 
ensemble,**  &e.  The  words  proved  in  evi- 
dence were,  "^  My  sarcastic  friend  MQPOS 
by  leaving  oat,"  kc.  and  Lord  Ellenborongh 
held  that  the  variance  was  material.  See 
also  tit  Variance  ;  and  Appendix ;  and 
Cartteright  v.  Wright,  5  B.  &  A.  615. 
In  an  action  for  a  litiel  contained  in  a 
letter  addressed  **  to  the  treasurer  of  the 
N.  £.  Company,**  and  slandering  the  plain- 
tiff in  his  employment  as  surveyor  of  the 
company,  held,  that  it  was  not  necessary 
to  allege  with  extreme  precision  the  des- 
cription of  the  company,  nor  to  prove  the 
plaintiff's  employment  by  deed,  the  libel 
being  alleged  of  the  plaintiff 'in  that  em- 
ployment; the  letter  going  on,  after  stating 
the  libellous  matter,  to  say,  that  the  writer 
had  never  disclosed  the  matter,  nor  ever 
would,  except  to  the  person  he  addressed  and 
his  friend,  which  was  not  set  out  in  the  de- 
claration ;  it  was  held,  that  although  the 
defendant  might  avail  himself  of  the  whole 
of  the  letter  to  repel  malice,  yet  the  omission 
of  such  part  in  no  way  qualifying  the 
meaning  of  the  libellous  part  set  out,  was 
not  a  ground  of  variance.  RiUherfard  v. 
Evans,  6  Bing  451. 

(o)  1  Camp.  C.  350.  Where  a  declara- 
tiou  alleged  a  publication  by  the  defendant, 
omitting  a  reference,  from  which  on  reading 
the  libel  it  appeared  to  be  a  quotation,  the 
variance  was  held  to  be  fatal.  Cartteright 
V.  Wright,  5  fi.  &  A.  015.  So  where  the 
libel  as  alleged  imputed  to  an  engineer 
"mismanagement  or  ignorance,"  and  the 
words  proved  were,  'Mgnorance  or  Inatten- 


tion." Brooks  V.  Blanskard^  \  C,  k  IL 
779;  3  Tyr.  844.  As  to  varianees  in  alle- 
gations of  intention,  see  tit.  Variakcb, 
and  the  observations  of  BnUer,  J.  In  Pfp- 
pin  V.  Solomon,  5  T.  R.  487. 

{p)  According  to  the  distinction  taken 
in  7^Qu«env.l>raJke,Salk.  600;3StIk. 
224;  as  where  the  word  not  was  inserted 
for  nor.  If  the  sense  be  not  altered,  the 
variance  is  immaterial,  even  apon  an  indiet- 
ment  for  perjury.  As  where  tlie  anigD* 
ment  of  peijury  alleged  that  the  defendaat 
had  swoni  In  the  affidavit  on  whieb  tbe 
peijury  was  assigned,  that  he  uitderiood 
and  believed,  whereas  the  words  in  tlie 
affidavit  were  "  understood  and  believed ;' 
and  upon  motion  fbr  a  new  trial.  Lord 
Mansfield,  after  observing  npon  thegmt 
length  of  nicety  to  which  the  cases  had  been 
carried,  particularly  the  case  in  Huttm, 
where  IwUeari  had  been  written  lor  In- 
dkfari,  said  that  the  case  had  beenshakai 
by  the  doctrine  laid  down  in  Hawklss. 
2  Haw.  c.  46,  s.  100.  And .  that  the  trac 
distinction  had  been  taken  In  Tks  Quetn 
V.  Drake.  R,  v.  Beech,  Leaeh,  C.  C  L  lo^ 
See  A.  V.  Afay,  Leach,  227.  Starkir'i 
Crim.  PI.  tit.  Variakcb.  Starkie^  L 
Ubel,  2  edit  vol.  1,  p.  377.  Iftfra,  tit 
Perjury — Variakcb.  B.  v.  Morf^ 
Ann  Taylor,  1  Camp.  404. 

(g)  The  Insolvent  Act  requiring  tint 
the  petition  shall  be  suhseribed  by  the 
prisoner,  and  filed,  and  a  certlfled  copy 
admitted  as  legal  evMenee,  held  that  it 
must  be  presninsd  to  have  been  regvlariy 
done;  anid  that  such  copy  therefore  wai 
sufficient  proof  of  an  alle^tion  In  a  derlt- 
ration  for  a  Ubel,  that  a  petition  mteeriM 
by  the  plaintiff,  as  such  prisoner,  had  bees 
duly  filed,  &c.  Gould  v.  Huitne,  S  C  &  P- 
625.  Where  the  words  convey  a  snhstantiTt 
imputation  of  a  crime,  introduclorj  arer- 
ments  arennnecessary.  SeeStarkkonSloM' 
derandLibeL  V.  1.  p.d83.  Curtis  v.  Cur- 
tU,  10  Bing.  477.  Slowman  v.  JhOtoih  ^^ 
Bing.  402.   A  dechimtkmfbra  libel,  headed 

<<an  honest  lawyer,"  alleged  that  Uieplsio- 
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the  declaration  or  indtctment,  and  which  are  essentiul  to  his  case.    If  the  Proof  of 
publication  affects  the  plaintiff  in  a  particular  character,  it  must  be  proved  P^fetory 
that  the  character  belonged  to  him,  or  that  he  filled  the  office  or  situation  at  and  innu- 
the  time  of  the  publication  complained  of.    It  has  already  been  seen  that  endos. 
a  man's  special  character  is  usually  established  by  evidence  of  his  having 
acted  in  that  capacity,  for  then  a  prenunptUm  in  fact  arises  that  he  legalfy 
acted  in  that  capacity  (r).    And  where  the  title  to  the  particular  situation 
is  not  the  subject  of  any  express  documentary  i^pointment,  the  acting  in 
the  situation,  trade  or  business,  is  of  course  the  only  evidence  which  the  fact 
admits  of. 

The  evidence  of  character,  in  actions  brought  by  physicians  (s),  attomies(Oy 
&c.  has  already  been  adverted  to  (a).  Notwithstanding  the  doubts  which 
have  prevailed  upon  the  subject,  the  better  opinion  seems  to  be,  that  evi- 
dence of  the  plaintiff's  haoing  acted  in  the  particular  character  in  which  the 
words  affect  him,  is  primdfacie  evidence  of  his  title  to  it  (v).  Where,  how- 
ever, there  is  any  reason  to  apprehend  that  evidence  will  be  offered  on  the 
other  side  to  disprove  the  fact,  the  plaintiff  ought  to  be  prepared  with  the 
best  evidence  to  establish  it.  If  the  declaration  allege  a  diploma  or  appoints 
ment,  it  must  be  proved,  although  the  special  allegation  was  unneces- 
sary (x). 

In  general,  if  the  slander  or  libel  assume  that  the  plaintiff  possesses  the 
character,  or  fills  the  situation  or  office  in  which  he  is  defamed,  it  operates 
by  way  of  admission  {y\  and  is  prmdfade  evidence  of  the  fact.    According 


tiff  had  been  reprimanded  by  one  of  the 
masters  of  the  Court  for  sharp  practice, 
witli  introductory  avermente  that  the  plain- 
tiff had  carried  on  the  business  of  an  attor- 
ney, and  been  engaged  as  such  in  a  certain 
cause,  and  that  sharp  practice  in  such 
profession  was  considerod  to  be  disreputable 
to  the  attorney  practising  the  same;  held, 
that  such  matter  was  libellous,  and  that 
the  averment  that  the  Ubel  was  ironical, 
coupled  with  t^  innuendo  that  the  term 
''honest  lawyer**  was  used  in  a  libellous 
sense,  was  sufficient  Boydell  v.  Jonety 
4  M.  &  W.  446;  and  7  Dowl.  210. 

(r)  SuprOy  307,  and  the  cases  there  cited. 

(#)  Words  impnthig  adultery  to  a  phy- 
sician are  not  actionable,  unless  shown  to 
be  connected  witii  professional  character. 
Agar  v.  Craven,  2  Ad.  &  £11.  2.  And 
eee  Lumby  v.  AUday^  1  C.  &  J.  301 ;  1 
Tyr.  217. 

(t)  See  tit.  Attorn  IBS.    Chahactbr. 

(u)  Supra,  tit.  Charactbr. 

(v)  But  see  CoUim  v.  Carnegie,  1  Ad. 
&EU.605. 

(or)  Supra,  218.  And  see  in  general  as 
to  proof  of  special  character,  MoUee  v. 
Thornton,  8  T.  R.  303;  CoUim  y.  Carne- 
gie, 1  Ad.  &  Ell.  605;  Janee  v.  Sievent, 
11  Price,  261;  Sparling  v.  Heddon,  9 
Bing  11 ;  R,  v.  CroeOey  2  Esp.  C.  626; 
Whitiington  v.  Gladwin,  2  C.  &  P.  146. 

(y)  Berryman  v.  Wiee,  4  T.  R.  366. 
And  see  Smith  v.  Tayltyr,  1  N.  R.  196. 
So  where  the  libel  itself  showed  that  cerUin 


acts  of  outrage  had  been  committed,  it  is 
evidence  to  support  an  averment  of  the 
fact  in  the  introductory  part  of  the  record. 
See  the  observations  of  Bayley,  J.  4  M.  & 
S.  648.  Where  in  an  action  for  a  libel 
against  the  plaintiff,  a  medical  practitioner, 
of  and  concerning  him  in  his  said  practice, 
no  evidence  was  offered  of  the  plaintiff  being 
of  any  regular  degree,  the  libel  stating  him 
to  be  a  quack,  and  that  certain  persons  had 
the  misfortune  to  come  within  his  doctrinal 
prescriptions;  held,  that  if  the  jury  consi* 
dered  that  the  libel  spoke  of  him  as  a 
medical  practitioner,  the  libel  was  not 
withdrawn  from  their  consideration,  al- 
though they  might  not  give  the  same 
damages  as  to  a  person  proved  to  be  a 
regular  practitioner ;  held  also,  that  subse- 
quent publications,  although  the  subject  of 
action,  were  admissible  in  evidence  to  show 
the  motives  of  the  defendant.  Long  v. 
Chubb,  6  C.  &  P.  66.  The  declaration 
alleged  that  the  plaintiff  was  an  auctioneer 
and  appraiser,  and  had  been  employed  by  the 
defendant  as  an  appraiser,  to  value  certain 
goods ;  and  that  intending  to  injure  him  in 
his  business  of  an  auctioneer,  tite  defendant 
spoke  of  him  and  of  his  conduct  as  to  sach 
valuation,  *<  He  is  a  damned  rascal,  he  has 
cheated  me  out  of  100 1,  on  the  valuation ;" 
the  words  themselves  were  held  sufficientiy 
to  show  that  the  slander  was  of  and  con- 
cerning the  plaintiff  in  the  way  of  his  trade, 
and  sufficient  after  verdict  Bryant  v. 
Loxton,  11  Moore,  344.  See  further,  Fig^ 
gine  v.  Cogswell,  3  M.  &  S.  360;  HaU  v. 
Smith,  1  M.  &  8.  287 ;   Rutherford  v. 
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LIBEL    AND   SLANDER  :    ACTION. 


Proof  of 
prefatory 
avermeots 
niid  innu- 
eiidos. 


Colloqniam 
and  iiinn- 
eadoe. 


to  the  general  rule,  all  averments  which  are  material,  that  is,  which  are 
connected  with  the  charge,  must  he  proved,  but  those  which  are  immaterial 
need  not  be  proved  (z).  An  information  alleged  that  the  King  had  issued 
a  particular  proclamation,  and  also  averred,  that  on  occasion  of  that  procla- 
mation divers  addresses  had  been  presented  to  Ms  Majesty  by  divers  of  bis 
subjects;  the  information  charged  the  defendant  with  a  publication  with 
intent  to  bring  the  said  proclamation  into  contempt,  but  did  not  refer  to  the 
addresses :  it  was  held  to  be  essential  to  prove  the  fact  that  such  a  procla- 
mation was  issued  (a),  but  it  seems  that  it  was  unnecessary  to  prove  that  any 
addresses  had  been  presented  (b). 

So  in  general  where  the  declaration  or  indictment  avers  the  existence  of 
particular  facts,  and  that  the  publication  was  of  and  concerning  those  fact«, 
their  existence,  if  material  to  the  actionable  or  criminal  quality  of  the  pub- 
lication, must  be  proved.  In  an  action  for  a  libel  on  a  constable,  alleged  in 
both  counts  of  the  declaration  to  have  been  published  concerning  his  conduct 
in  the  apprehension  of  persons  stealing  a  dead  body,  it  was  averred  in  the 
first  count  what  that  conduct  had  been,  and  it  was  alleged  that  he  had 
carried  the  dead  body  to  Surgeons  Hall ;  the  Court  held  that  it  was  neces- 
sary, under  both  counts,  to  prove  this  introductory  allegation  (c). 

The  colloquium,  and  other  averments,  which  connect  the  words  or  libel 
with  the  plaintiff  or  subject-matter  before  stated,  must  next  be  proved. 
This  is  usually  done  by  the  testimony  of  one  or  more  witnesses  who  know 
the  parties  and  circumstances,  and  who  state  their  opinion  and  judgment  as 
to  the  intention  of  the  defendant  to  apply  his  words  or  libel  to  the  parties  or 
circumstances  as  alleged.  It  seems  to  be  sufficient  if  the  witness  in  the 
first  instance  state  his  general  belief  and  opinion  as  to  the  defendant's 
meaning,  without  disclosing  his  reasons,  leaving  it  to  the  defendant,  if  he 
think  proper,  to  inquire  as  to  the  grounds  and  reasons  which  support  that 
conclusion.    The  truth  of  an  innuendo  is  a  question  of  fact  for  the  jury  (d) ; 


SvanSf  6  Bhig.  451 ;  Yrisani  v.  Clement, 
3  Bing.  482. 

(z)  Jn/ra,  tit  Vabiancb.  Ii,Y.Holi, 
6  T.  R.  436.  Action  on  the  case  for  exhi- 
biting an  inscription  tending  to  de&me  the 
plaintiff  m  the  keeper  of  a  brothel,  a  pre- 
fatory allegation  that  he  carried  on  business 
as  a  retailer  of  wines  need  not  be  proved, 
there  being  no  colloquium  of  the  trade. 
J^eriee  ▼.  Duncambe,  11  East,  226.  In 
general,  where  the  woids  or  libel  are  laid 
to  be  published  of  and  conceming  several 
different  facts,  a  variance  from  one  or  more^ 
if  it  does  not  alter  the  nature  of  the  criminal 
or  actionable  quality  of  the  words  or  libel, 
is  not  material.  Letois  v.  Walter,  3  B.  & 
C.  138,  n.  May  ▼.  Brown,  3  B.  &  C.  113. 
Ivfra,  tit.  VAaiANCE.  Where  the  plain- 
tiff had  a  clear  right  to  sell  the  whole  of  a 
certain  interest,  which  he  derived  from  the 
defendant,  but  his  right  to  sell  part  only 
was  doubtful;  and  he  aUcged  that  he  put 
up  his  said  interest  to  sell,  and  that  the 
defendant  published,  &c.  of  and  conceming 
his  said  interest ;  it  was  held  that  the  alle- 
gation was  not  supported  by  proof  that  he 
put  up  an  underlease  of  part  of  the  term 
only ;  for  a  grant  of  an  underlease  is  not  a 
sale  of  anything ;  and  therefon;  the  proof 


did  not  sustain  the  averment  pro  toKlo. 
MiUnum  v.  Pratt,  2  B.  &  C.  486. 

(a)  B.  V.  Holt,  6  T.  R.  496. 

(b)  Per  Buller,  J.  Ibid.  446.  As  if  the 
slander  or  libel  state  the  plaintiff  to  be  so 
attorney  or  physician. 

(e)  Teetdale  v.  Clement,  1  Chittj,  B. 
608.  The  Court  faitimated  that  the  ^afai- 
tiff  needed  not  to  have  burthened  himself 

Jrith  the  prtMf.  Abbott,  C.  J.  3  B.  ft  C. 
24)  stated  that  the  ground  of  deeisioD  'm 
tliat  case  was,  that  the  fact  was  material 
The  plaintiff  had  in  truth  made  it  material 
by  the  form  of  his  declaration.  Where  the 
introductory  averments  are  immaterial  tbej 
need  not  be  proved.  See  Cox  v.  ThomoMm, 
2  C.  &  J.  361.  See  Vol.  I.  tit.  Variancb; 
Heriot  v.  Stuart,  1  Esp.  C.  437 ;  SeUeri 
V.  TiU,  4  B.  &  C.  656 ;  Shepherds.  Blutj 
2  Starkie's  C.  510.  An  hmoendo  iriuch 
enhuges  the  meaning  of  the  terms  used  ii 
bad  on  demurrer.  Oampertz  v.  Levi,  1 
P.&D.214. 

(d)  Per  Lord  Ellenborough,  C.  J.,  i" 
RoberU  v.  Cambden,  0  East,  9a  Sir  W. 
Blackstone,  2  W.  Bl.  062 ;  and  Gould,  J., 
in  Oldham  Y,  P«i*e,2  W.  Bl.  0511.  Cowp. 
278.    Petifold  v.  Weetcott,  2  N.  R  33i. 
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and,  in  general,  if  the  meaning  of  the  terms  be  ambiguous,  it  is  for  the  jury  Colloquium 
to  say  in  what  sense  they  were  used.    Thus  if  the  defendant  call  the  plain-  ^^  ^^^^-^ 
tiff  a  thief,  and  it  be  doubtful,  under  the  circumstances,  whether  the  term  ^°  ^^ 
was  meant  to  be  applied  in  its  felonious  sense^  it  is  for  the  jury  to  de- 
cide («). 

Wherever  a  specific  meaning  is  given  to  the  terms  of  a  libel  or  oral 
slander  by  connecting  it  with  previous  matter,. the  whole  must  be  proved  as 
being  essential  to  the  nature  and  identity  of  the  charge  (/).  Where  the 
innuendo  does  not  refer  to  any  preceding  averment,  but  unnecessarily  in- 
troduces new  matter,  it  may  be  rejected  (^). 

In  an  action  for  oral  slander  or  libel,  the  proof  of  malice  either  results  Evidpnce  of 
from  the  slander  itself,  or  is  matter  of  extrinsic  evidence.  Where  the  °i<dlce. 
slander  or  libel  stands  unexplained  by  any  collateral  evidence  which  indi- 
cates the  intention  of  the  party,  and  no  light  is  derived  from  the  occasion 
and  circumstances  attending  the  publication,  by  which  the  mind  of  the 
author  can  be  read,  the  Court  and  jury  necessarily  derive  their  inference 
from  the  words  themselves,  reading' and  understanding  them,  according  to 


(e)  Penfold  v.  Westeott^  2  N.  R.  885. 
It  has  been  mid  that  the  underBtanding  of 
the  hearers  is  the  rule  to  go  by.  SeL  N.  P. 
1262.  M.  S.  Casey  1  Viner,  607  ;  where 
it  is  laid  down  that  the  question  is  ooly 
what  was  understood  by  the  hearers.  In 
JS'leetwood  ▼.  Curley,  Hob.  268,  Lord  Ho- 
bart  says,  the  slander  and  damage  consist 
in  the  apprehension  of  the  hearers.  In 
Oilberfs  Cas.  Law  and  Equity,  the  rule 
laid  down  is,  that  the  words  shall  be  taken 
in  the  sense  in  which  the  hearers  under- 
fltand  them.  No  doubt  the  understanding 
•f  the  hearers  is  a  good  test  for  ascertain- 
ing the  meaning,  where  the  hearers  under* 
stand  them  in  an  actionable  sense,  but  it 
is  not  conclusive  the  other  way ;  ibr  where 
the  words  are  actionable  in  respect  of  ex- 
trinsic facts,  as  for  instance,  where  they 
are  spolLon  of  the  plaintiff  in  his  character 
of  an  attorney,  it  is  not  essential  to  show 
that  the  hearers  knew  the  iSeict  at  the  time 
of  speaking,  for  they  may  know  it  after- 
wards, and  communicate  the  words  to  those 
vho  know  it.  P.  C.  Fleetwood  v.  Curley, 
Hob.  267.  Where  the  libel  consisted  of 
an  insertion  in  a  circular  letter,.8ent  by  the 
secretary  of  a  society  for  the  protection  of 
trade,  stating  ''  that  a  bill  drawn  on  and 
accepted  by  the  plaintiff  was  made  payable 
at  a  banker's  where  he  had  no  account  ;** 
held,  that  as  it  stated  a  specific  fact  which 
required  no  explanation,  a  witness  could 
not  be  asked  what  he  understood  by  find- 
ing a  person's  name  in  such  a  paper;  but 
the  Judge  permitted  the  question,  whether 
such  statement  had  any  other  meaning 
beyond  that  which  was  expressed  on  the 
face  of  it.  Humphreys  v.  Miller,  4  C. 
ScV.7.  A  letter  threatening  to  accuse 
the  party  of  an  In&mous  crtoie,  but  not 
naming  it,  was  held  to  be  within  the  4 
Geo.  4,  c.  64,  and  that  declarations  of  the 
prisoner  as  to  what  he  meant  arc  admis- 
sible.      Tucker's  Case,  IRy.&M.  184. 


Where  the  libel  purported  to  be  the  report 
of  a  proceeding  in  the  Insolvent  Court, 
and  imputed  to  the  insolvent's  landlord 
(the  plaintiff)  that  he  colluded  with  the 
insolvent  in  putting  ki  a  fictitious  distress ; 
held,  that  the  Judge  ought  not  to  have  left 
it  as  a  question  to  the  Jury,  whether  the 
defendant  intended  to  injure  the  plaintiff, 
but  that  if  he  thought  the  tendency  of  the 
publication  hgurious  to  the  plaintiff,  to  have 
told  them  it  was  actionable,  and  that  the 
plaintiff  was  entitled  to  a  verdict.  The  law 
presumes  a  party  to  have  Intended  to  pro- 
duce the  injury  which  his  act  is  calculated 
to  effect.  Haire  v.  Wilson,  9  B.&  C.  643. 
And  see  Ward  v.  Smith,  6  Bing.  749. 
Where  the  direction  of  the  Judge  to  the 
Jury  was  substantially,  whether  the  ten- 
dency of  the  libel  was  iijurions  to  the 
phiintiff,.  and  that  they  were  to  collect  the 
intention  of  the  defendant  from  the  libel 
itself,  the  Court  refused  a  new  triaL 
Fisher  v.  Clement,  10  B.  Sc  C.  472.  The 
questkm  where  the  language  of  an  alleged 
Ubel  is  ambiguous,  is  not  as  to  the  inten- 
tion of  the  publisher,  but  the  tendency  of  the 
matter  published  to  injure  the  plaintiff.  lb. 
Lord  EUenborough,  in  the  case  of  Ihtbost 
V.  Beresford,  2  Camp.  612,  held  that  the 
declarations  of  spectators  admitted  to  see 
a  libellous  picture  were  evidence  to  show 
the  intention  to  represent  the  parties  li- 
belled. The  word  rob  is  actionable  unless 
it  appear  to  have  been  used  in  a  sense  not 
actionable.  Tomlifuon  v.  Brittlehanh,  4 
B.  &  Ad.  680. 

(/)  Supra,  VoL  I.  tit.  Variance,  and  see 
May  Y.  Brown,  8  B.  &  C.  128.  Sellers  v. 
Till,  4  B.  &  C.  666.  Harvey  v.  French, 
IC.&M.ll.  WUliamsyf.Stott,lC.ScM. 
687. 

{g)  See  Roberts  v.  Camden,  9  East,  93. 
Bay  Y.  Robinson,  1  A .  &  £.  668.  Harney 
V.  French,  1  C.  &  M.  11.     Williams  v.. 
Gardner,  1  M.  &  W.  246. 
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Brideoceof  their  plain  import  aad  meaning,  in  their  usual  and  ordinary  aenae.  If  the 
"'^^''^  natural  tendency  and  import  of  the  expressions  used  he  to  Tilxfy,  de&me 
and  injure,  then,  according  to  every  principle  of  reason  and  justioe,  the 
plaintiff  must  be  taken  to  have  acted  maliciously,  that  is,  with  a  Tiew 
to  effect  those  consequences  to  which  the  means  which  he  haa  used  naia- 
rally  and  obviously  tend  (A). 

Where,  therefore,  there  is  no  doubt  aa  to  the  illegal  quality  of  the 
words  or  writing  published,  and  no  circumstances  appear  which  ib  point 
of  law  entitle  the  speaker  or  writer  to  any  priyilege  in  making  the  com- 
munication, his  malice  is  a  mere  inference  of  law  from  the  act  of  publi- 
cation, and  no  extrinsic  proof  of  malice  is  necessary  («). 

But  where  it  appears  that  the  words  were  spoken  or  libel  pabliahed 
on  an  occasion  and  under  circumstances  which  the  law  regarda  aa  pri- 
vileged, that  is/as  it  seems,  where  they  were  spoken  or  published  in  the 
bond  fide  discharge  of  some  legal  or  moral  duty  to  sodety,  or  eren  in  the 
fair  and  honest  prosecution  of  the  rights  of  the  party  himself,  or  the  pro- 
tection of  his  interests,  the  plaintiff  will  fail,  unless  he  can  establish  the 
malicious  intention  by  means  of  the  words  or  libel,  or  by  sufficient  ex- 
trinsic evidence,  and  show  that  the  defendant  used  the  occasion  aa  a  mere 
colour  and  pretext  for  venting  his  malice  (A).  In  some  instances,  indeed, 
which  will  be  afterwards  noticed,  where  the  publication  occurs  in  the  per- 
formance of  a  legal  duty,  which  the  defendant  is  bound  to  perform,  the 
occasion  of  publication  is  not  merely  evidence  to  rebut  the  inference  of 


{h)  Supray  tit  Intention.    Ld.  Ken- 
yon's  obsenratioiis  in  B,  w.  Lord  Abingdon, 
Esp.  C.  228.    In  R.  v.  Creevey,  I  M.  &  S. 
273,  which  was  an  indictment  against  a 
member  of  parliament,  for  pnblisliing  in  a 
newspaper  a  speech  wliich  he  had  delivered 
in  the  Hoase  of  Commons,  it  was  objected 
that  tlie  malice  ought  to  be  proved  by  ex- 
trinsic evidence ;  bat  Le  Blanc,  J.  informed 
the  jury,  that  where  a  publication  is  defa^ 
matory,  the  law  infers  malice,  unless  any- 
thing can  be  drawn  from  the  circumstances 
attending  the  publication  to  rebut  that 
inference ;  aod  added,  that  in  point  of  law, 
tlie  circumstance  of  its  being  a  publication 
of  a  speech  delivered  by  a  member  of  tlie 
House  of  Commons  did  not  rebut  it.   Vide 
iuproy  tit.  Intention;   and  irtfray  tit. 
Malice.    See  also,  /?.  v.  Harvey,  2  R 
&  C.  257.    Macpherton  v.  DanielSy  10  B. 
&  C.  272.    In  6  East,  Lord  EUenborongh 
observed,  that  in  Bromage  v.  Prouery  4 
B.  8c  C.  247,  it  was  held  that  where  the 
occasion  of  speaking  the  words  affbrds  a 
primSt  facie  justification,  there  maUce  in 
fact  must  bo  proved ;  but  Uuit  where  the  act 
is  in  itself  injurious,  and  Is  not  privileged  by 
any  legal  occasion,  malice  is  a  mere  infei^ 
ence  of  law  from  the  act  itself.    The  Court 
are  the  judges  of  libel  or  no  libel.    Levi 
V.  MUney  4  Bingh.  105.    See  Starkie  on 
Libel,  2d  edit.  Preliminary  Discourse,  vol. 
1 ,  c.  8— Id ;  vol.  2,  c .  12,  and  the  6th  Re- 
port of  the  Criminal  Law  Commissioners. 
In  case  for  libel  on  a  shipowner,  alleging 
tliat  his  vusiiel  was  not  mtu worthy,  and  was 
hired  by  Jews,  and  intended  to  take  in  con- 


victs; it  was  held  to  be  a  libel  in  his 
business,  and  entitling  him  to  recover  da- 
mages, without  proof  of  malice,  or  allega- 
tion of  special  damage.  Ingram  v.  Law 
Mon,  6  Bing.  N.  C.  212. 

(i)  Where  the  plaintiif  brought  an  aetion 
against  the  defendant,  for  saying  tliat  he 
had  heard  that  the  plaintiff  was  hanged  for 
stealing  a  horse,  and  upon  the  evidence  it 
appeared  that  the  woids  were  spoken  in 
grief  and  sorrow  for  the  news,  the  plaintiff 
was  nonsuited,  because  the  words  were  not 
spoken  maliciously.     Lev.  82;  cited  by 
Twysden,  J.,  as  a  case  which  lie  bad  heani 
tried  before  Hobart,  J.,  and  all  the  Covirt 
agreed  that  the  plaintiff  liad  been  properly 
nonsuited.    See  1  Vin.  Ab.  540.    It  may, 
however,  weU  be  doubted  whetiier  at  the 
present  day  the  mere  absence  of  a  mali- 
cious and  injurious  intention,  wltboot  any 
justifying  occasion  recognised  by  the  law, 
would  fiunish  a  legal  defence  for  the  use  of 
words  in  themselves  de&matoiy  and  illegal. 
If  a  man  were  falsely  to  say,  though  in 
sorrow,  that  a  trader  had  become  banknipt, 
and  a  loss  were  occasioned  by  the  assertion, 
it  ought,  in  point  of  natural  justice,  to  be 
compensated  by  the  party  wlio,  thiougfa 
ignoiancc  or  carelessness,  and  without  any 
legal  cause,  occasioned  the  loss;  and  ibe 
case  stands  on  the  same  footing,  though  no 
actual  loss  can  be  proved,  but  where  tlie 
law  presumes  one,  and  constitutes  the  cosi- 
munication  a  substantive  injury. 

(A)  The  jury  may  infer  express  malice, 
from  the  terms  of  the  libel  it«elf.  Wright 
V.  WoodgaiCy  2  C.  M.  &  M.  57a 
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inalicey  but  is  an  abaolate  bar  to  the  action ;  as,  where  the  party  was  Evldenoe 
acting  in  the  capacity  of  a  Judge^  or  witness,  or  party  in  the  cause  (/)«  of  malice. 
And  in  such  cases  the  malice  of  the  party  is  immateriaL  In  other  cases, 
where  the  publication  arises  in  the  course  of  discharging  any  duty,  th^ 
performance  of  which  is  required  by  the  ordinary  exigencies  of  society, 
although  the  party  was  under  no  absolute  legal  obligation  to  perform  it, 
the  occasion  operates  in  the  nature  of  evidence,  and  supplies  a  primd  fade 
justification. 

Thus  where  a  party  having  prdbabU  eame  lays  claim  to  land,  and  a 
loss  results  to  the  real  owner,  it  is  a  question  for  the  jury  whether  the 
defendant  acted  banA  fide;  and  the  want  of  probable  cause  for  making 
the  claim,  unless  it  be  such  as  induces  the  jury,  under  the  circumstances, 
to  infer  that  the  defendant  acted  out  of  malice  (m),  will  not  entitle  the 
plaintiff  to  recover.  Where  a  master  gives  the  character  of  a  servant^ 
malice  will  not  be  presumed,  but  must  be  expressly  proved  (it)  ;  and  that 
whether  the  master  be  or  be  not  asked  for  a  character  (o).  In  such  cases,. 
proof  that  the  master  sought  occasions  of  speaking  ill  of  the  servant, 
without  any  application  to  him  for  a  character,  and  that  the  repre- 
sentation was  made  in  heat  and  passion,  after  a  quarrel  between  them, 
and  above  all,  that  the  master  wilfulfy  misrepresented  the  servant's  cha- 
racter contrary  to  his  better  knowledge,  are  important  manifestations  of 
malice  in  support  of  the  action  (p).  Again,  where  a  communicatioQ,  im- 
puting misconduct  to  the  plaintiff,  is  made  confidentially  by  a  person 
interested^  or  to  a  person  interested,  no  action  is  maintainable,  provided  it 
was  made  bond  fide  with  a  view  to  the  interests  of  those  concerned  (9);  and 


(0  Ii^firOfGOQ,  So  where  the  defendant 
pleads  that  the  allegations  are  true.  Bee 
Starkie's  Law  of  Libel,  229,  2d  edit.;  or 
where  the  defendant  .pleads  that  he  has 
merely  repeated  the  words  of  another,  and 
that  he  has  given  up  the  aathor.  Ibid. 
920. 

(m)  Pitt  V.  Donovan,  1  M.  &  S.  630. 
SnUthY. Spooner,cor.  Lord  Ellenborongh, 
181L  Starkie  on  Libel,  287,  2d  edit. 
Where  the  owner  of  a  house  had  prevented 
the  plaintiff,  his  lessee  for  years,  from  dis- 
posing of  the  remainder  of  liis  term,  by 
falsely  asserting  that  he  had  no  title,  it  was 
left  to  the  jury  to  say  whether  there  was 
malice  or  not.  See  Oerard  v.  DUkentonf 
4  Bep.  18 ;  and  the  cases  cited,  Starkie  on 
XJbel,  Vol.  I.  p.  287,  2d  edit.  SmUh  v. 
iSpooner,  8  Taunt  246. 

(n)  Hargreave  v.  Le  Breton,  4  Burr. 
2425.  Weatherstone  v.  Hatokini,  1  T.  R. 
110.  Burr.  2425.  Edmonson  v.  Stephen- 
son, B.  N.  P.  8.  If,  as  kdd  down  in  Wea- 
iherstane  v.  Hawkhns,  1  T.  R.,  it  be  in- 
cumbent on  theplaintiff  to  prove  the/oZnty 
as  vaell  as  malice  of  the  charge,  it  seems 
that,  provided  malice-  be  shown,  general 
evidence  of  good  conduct  would  be  suffi- 
cient j^m^Joct^  evidence  to  establish  the 
liedsity  where  the  charge  is  specific,  for  in 
such  a  case,  where  the  imputation  is  in 
fact  unfounded,  it  is  impossible  tliat  the 
piaiotlff  should  be  prepared  with  particular 
evidence.  And  see  Pattiton  v.  Jones,  8 
B.  &  C.  578.     Child  v.  Affleck,  0  B.  &  C. 


403.  To  prove  such  express  malice  evi- 
dence tluit  the  character  was  false  is  ad- 
missible. Bogere  v.  Clifton,  3  B.  &  P.  587. 
Pattison  v.  Jones,  8  B.  &  G.  578.  King 
v.  Waring,  5  £sp.  C.  13. 

(o)  Bogert  v.  Sir  Oervase  Clifton,S  B. 
&  p.  687.  But  the  fact  that  the  master 
volunteered  the  giving  of  the  character,  is 
a  circumstance  to  be  taken  into  considera- 
tion in  estimating  the  defendant's  motives. 
See  the  observations  of  the  Court  in  Patti- 
son V.  Jones,  8  B.  &  C.  578 ;  Child  v. 
4^cik,0B.&C.40d. 

(p)  Ibid.  And  see  Lovory  v.  Aikenhead, 
cited  3  B.  &  P.  587.  If  the  plahitiff, 
knowing  what  character  the  master  will 
give,  procure  it  to  be  given  for  the  purpose 
of  founding  an  action  upon  it,  he  will  not, 
it  is  said,  be  entitled  to  recover. 

(q)  M^Vougall  v.  Claridge,  1  Camp. 
267.  Where  the  defendant  wrote  a  letter 
to  his  bankers,  charging  the  plaintiff,  a 
solicitor,  with  misconduct  in  the  manage- 
ment of  their  concerns,  it  appeared  that 
the  letter  was  written  confidentially,  and 
that  the  defendant  was  himself  interested 
in  those  affairs,  and  Lord  Ellenborongh 
nonsuited  the  plaintiff,  and  referred  to  the 
case  of  Cleaver  v.  Sarraude,  where  it  ap- 
peared that  the  letter  iiad  been  written 
confidentially  by  the  defendant  to  the 
Bishop  of  Durham,  to  inform  him  of  mal- 
practices on  the  part  of  the  plaintiff  as  the 
Bishop's  steward,  and  the  learned  Judi;::;^ 
nonsuited  the    plaintiff.      So  where  tliu 
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although  in  such  case  the  expressions  used  are  stronger  than  the  ez^ency 
of  the  case  warranted,  it  is  a  question  for  the  jury  whether  they  were  used 
with  an  intention  to  defame,  or  with  good  faith  to  communicate  facts,  in  the 
knowledge  of  which  the  party  had  an  interest  (r).  Where  an  advertisement 
was  published  in  a  newspaper,  the  tendency  of  which  was  to  throw  upon 
the  plaintiff  a  suspicion  that  he  had  been  guilty  of  bigamy ;  yet,  as  it  ap- 
peared that  this  had  been  done  at  the  instance  of  the  plaintiff's  wife,  it  was 
left  to  the  jury,  under  the  circumstances,  to  say  whether  it  had  been  done 
hand  fide  on  behalf  of  the  wife,  in  order  to  ascertain  a  fact  in  which  she  was 
materially  interested  («).  So  where  the  alleged  slander  was  contained  in  a 
communication  made  by  the  defendant,  a  sergeant  in  a  volunteer  corps,  of 
which  the  plaintiff  was  also  a  member,  to  the  committee  by  which  the  affairs 
of  the  corps  were  conducted,  that  the  plaintiff  was  an  improper  person  to 
remain  a  member  of  the  corps  (t).  So  where  the  words  are  delivered  by 
way  of  admonition  or  advice  (»),  or  spoken  in  confidence  and  friendship  (j:). 


plaintiff,  a  dissenting  minister,  went  with 
a  friend  to  the  defendant,  who  in  answer 
to  questions  put  to  him,  stated  that  his 
wife  had  been  cautioned  against  the  plain- 
tiff as  a  drunkard,  &c.  Warr  y,  SoUy, 
6  C.  &  P.  407.  Where,  in  an  action  of 
slander  against  the  defendant,  a  surveyor 
employed  by  a  committee  to  investigate 
the  truth  of  reports  against  the  plaintiff, 
as  having  executed  improperly  contract 
work  for  tiiera,  which  the  defendant  alleged, 
on  such  inquiry,  to  be  the  case ;  held,  tiiat 
such  a  report  was  not  a  privileged  commu- 
nication, it  being  found  by  the  Jury  that 
the  reports  originated  with  the  defendant, 
and  were  fidse.  Smith  r.  Matthews,  2 
H.  &  M.  151.  And  see  Starkie  on  Libel, 
Vol.  I.  c.  ziiL  2d  ed. 

(r)  Dunmore  v.  Bigg^  1  Camp.  269, 
where  the  defendant  having  supplied  beer 
to  the  plaintiff,  for  which  Leigh  was  surety, 
went  to  Leigh  and  complained  of  the 
plaintiff's  conduct  in  terms  of  great  op- 
probrium, there  being  a  sum  then  due  for 
beer,  and  Lord  Ellenborough,  considering 
that  the  defendant  had  been  betrayed  by 
his  passion  into  unwarrantable  expressions, 
left  the  question  of  malice  to  the  Jury. 
A  letter  addressed  to  the  Judge,  being 
an  irregular  and  improper  proceeding,  can- 
not be  considered  as  fidlmg  within  the  rule 
as  to  privileged  communications.  Oould  v. 
Htdme,  3  C.  &  P.  625.  Where  the  libel, 
professing  to  be  a  report  of  proceedings  in 
a  court  of  Justice,  did  not  profits  to  state 
facts  as  deposed  to  by  witnesses,  but  only 
as  stated  by  the  counsel  for  the  prosecu- 
tion ;  held  that  it  could  not  be  Justified  as 
a  privileged  publication;  and  that  the 
Judge  properly  rejected  evidence  of  pub- 


lications by  others  to  the  mne  efl^ct 
Saunders  v.  JftUr,  6  BIng.  813. 

(s)  Delany  v.  Jones^  4  Esp.  C.  19L 
Where  the  alleged  libel  was  contained  in  a 
handbill  offering  a  reward  for  the  recoreiy 
of  bills,  and  stated  that  the  plaintiff  was 
believed  to  have  embezzled  them;  held, 
that  if  it  was  done  with  the  view  solely  to 
protect  persons  liable  on  the  bills,  or  for 
the  conviction  of  the  offender,  it  was  a 
good  defence;  and  that  in  order  to  show 
the  h<m&  fidet  of  the  defendant,  evidenee 
of  his  having  preferred  a  charge  of  the 
same  nature  against  the  plamtin  was  ad- 
missible. Finden  v.  Westlake,  1  M.  & 
M.  461 .  See  Lay  v.  Lawson,  4  Ad.  k 
£11. 705,  and  the  remarks  there  made  on 
Delany  v.  Jtmes,  So  in  the  case  of  an 
advertisement  for  the  discovery  of  the 
plaintiff,  an  absconding  debtor,  at  the  in- 
stance of  a  party  who  had  sued  out  a 
capias  in  order  to  enable  the  sheriff  to 
take  him.  Lay  v.  Laiosan,  4  Ad.  k  EXL 
795 ;  and  see  Finden  v.  Westlake,  M.  k 
M.  462.  If,  however,  the  publication  be 
more  extensive  than  is  necessary  for  the 
purpose  of  procuring  the  desired  informa- 
tion, it  \vill  be  actionable.  JSraum  v. 
Crame,  2  Starkie's  C.  297,  subject,  how- 
ever, to  the  observations,  supnu 

(t)  Barhaud  v.  Hookham,  5  Esp.  C 
109. 

(u)  WDcugail  v.  CUxridgey  1  Camp. 
267;  Dunmore  v.  Bigg^  1  Camp.  269; 
Herver  v.  Dawson^  B.  N.  P.  8 ;  Twogood 
V.  SpyHng,  1  C.  H.  &  R.  181 ;  4  Tjrr. 
582,  C.  C. ;  and  see  Brooks  v.  Blanehard, 
1  C.  &  M.  779.  See  the  remarkable  case^ 
Cro.  J.  90,  cited  by  Lord  Coke,  where  a 
clergyman,  in  his  sermon,  recited  as  a 


(x)  Herver  v.  Dawson^  B.  N.  P.  8.  An 
action  was  brought  against  a  man  for  warn- 
ing his  friend  respecting  the  circumstances 
of  the  plaintiff;  and  Pratt,  C.  J.,  directed 
the  jury,  that  if  they  were  of  opinion  that 


the  words  were  not  spoken  out  of  malice^ 
but  in  confidence  and  friendship,  and  by 
way  of  warning,  they  should  find  the  de- 
fendant not  guilty ;  which  they  did. 
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Upon  rimilar  principles^  fair  critieinnB  npon  the  merits  of  literary  works  Proof  of 
are  not  actionable.  malice. 

If  a  commentator  does  not  step  aside  from  the  work,  or  introduce  fiction 
for  the  purpose  of  condemnation,  or  follow  the  plaintiff  into  private  and 
domestic  life,  for  purposes  personally  slanderous,  and  unconnected  with  the 
work  whose  merits  he  professes  to  discuss,  he  exercises,  it  has  been  said  by 
authority,  a  fair  and  legitimate  right  (y);  but  it  is  a  question  for  the  jury, 
whether  the  defendant  has  not  made  false  assertions  in  point  of  fact,  for 
injurious  purposes,  or  exceeded  the  bounds  of  fair  and  legitimate  criticism 
for  the  purpose  of  personal  slander  (z).  Where  the  ground  of  complaint 
was,  that  the  defendant  had  charged  the  plaintiff  with  the  publication  of 
books  of  an  improper  and  immoral  tendency,  Lord  Ellenborough  informed 
the  jury  that  it  was  certainly  libellous  grayely  to  impute  to  a  bookseller  a 
publication  to  which  he  was  a  stranger,  as  the  evident  tendency  of  the  im- 
putation was  to  hurt  him  in  his  business  (a).  Where  an  action  was  brought 
for  publishing  in  a  newspaper  a  paragraph,  stating  that  the  songs  at  a  place 
of  public  entertainment  were  not  of  the  plaintiff's  composition,  as  they 
professed  to  be^  and  that  the  performance  was  despicable,  Lord  Keoyon  said, 
**  the  editor  of  a  public  newspaper  may  fairly  and  candidly  comment  on  any 
place,  or  species,  of  public  entertainment,  but  it  must  be  done  iairly,  and 
without  malice,  or  view  to  injure  or  prejudice  the  proprietor  in  the  eyes  of 
the  public ;  if  so  done,  however  severe  the  censure,  the  justice  of  it  sereena 
the  editor  from  legal  animadversion ;  but  if  it  can  be  proved  that  the  com- 
ment is  unjust,  is  malevolent,  or  exceeding  the  bounds  of  fair  opinion,  it  is 
a  libel,  and  actionable  "  {h). 


story  out  of  Fox's  Martyrology,  that  one 
Greenwood,  being  a  perjured  person  and  a 
^reat  per9ecutor,hadgreat  plagues  inflicted 
on  him,  and  died  by  the  hand  of  God; 
-whereas  in  truth  he  never  wad  so  plagued, 
and  was  himself  present  at  that  sermon ; 
and  he  brought  his  action  on  the  case ;  and 
Wray,  J.,  delivered  the  law  to  the  jury, 
that  it  being  delivered  but  as  a  story,  and 
not  vrith  any  malice,  or  intention  to  slander 
any,  he  was  not  guilty  of  the  words  mali- 
ciously, and  so  was  found  not  guilty.  This 
case  seems,  however,  to  liave  been  decided 
on  a  principle,  the  generality  of  which  is 
now  questionable,  viz.  that  there  was  no 
malice  in  fact  It  seems  to  be  now  settled 
that  malice  in  law  will  support  the  action 
in  the  absence  of  circumstances  which  con- 
stitute a  privileged  occasion,  or  in  a  case 
of  unnecessary  publicity.  In  the  case 
cited,  it  may  be  questionable  wliether  the 
publicity  of  the  communication  did  not  ex- 
clude a  defence  on  the  score  of  privilege. 
A  letter  to  a  father  advising  him  to  have 
better  regard  to  his  children,  though  it  use 
scandalous  words,  yet,  if  written  UmAflde, 
is  not  libellous,  2  Brownl.  150;  mcim  if 
published  in  a  newspaper,  although  the 
pretence  should  be  reformation.  R,  v. 
Knighty  Bac.  Ab.  Libel,  A.  2. 

(y)  By  Ld.  Ellenborongh,  C,  J.,  in  Carr 
V.  Moody  1  Camp.  865 ;  Tabart  v.  Tipper ^ 
Camp.  850.  And  see  Soane  v.  Knight,  % 
M.  it  M.  74.  Thompson  v.  Churchill, 
2  M.  &  H.  167.   MacUod  v.  WaAley,  3 


C.  &  P.  311.  Fraser  v.  Berkeley,  7  C.  &  P. 
621.  Whatever  is  fair,  and  can  be  reason- 
ably said  of  the  works  of  authors,  or  of 
themselves  as  connected  with  their  works, 
is  not  actionable,  unless  it  appear  that 
under  the  pretext  of  criticising  the  works, 
the  party  takes  the  opportunity  of  attack- 
ing the  character  of  the  author.  Wliat- 
ever  is  published  by  the  defendant  at  any 
time  before  the  trial  may  be  admitted  in 
order  to  show  his  motives ;  but  an  admis- 
sion of  his  behig  the  publisher  of  the 
periodical  work  cannot  be  extended  beyond 
the  date  of  such  admission.  3PLeod  v. 
Wakley,  3  C.  &  P.  311.  The  defendant 
published  of  a  painting  publicly  exhibited, 
that  it  was  a  mere  daub,  with  other  strong 
terms  of  censure ;  held  that  it  was  a  ques- 
tion for  the  jury,  whether  this  was  a  fair 
and  temperate  criticism,  or  only  the  vehi- 
cle of  personal  malignity  towards  the 
plaintiff.  Thompeon  v.  S/utckell,  1  M.  & 
M.  187. 
(z)  Ibid. 

(a)  Tabart  v.  Tipper,  1  Camp.  350. 
In  that  case  the  counsel  for  the  defendant 
were  permitted  to  inquire,  upon  cross-ex- 
amination, whether  the  defendant  had  not 
published  particular  books;  but^ 

(b)  Dibdin  v.  Bostoek,  1  Esp.  C.  29. 
So  it  is  not  libellous  to  comment  fairly 
upon  a  petition  relating  to  matter  of  gene- 
ral Interest,  which  has  been  presented  to 
Parliament  and  published.  Dunne  v. 
Anderwn,  3  Bing.  88 ;  R.  &  M.  287. 


634 


LIBBL   AND   SLANDER;   ACTION. 


Proof  of 
malice. 


In  an  ac- 
tion by  a 
senrant. 


It  seems  to  be  a  general  rule,  embracing  all  the  cases  above  leferred  to, 
"where  the  occasion  affords  presumptive  primd  facie  evidence  to  rebut  the 
inference  of  malice,  that  if  it  can  be  shown  that  the  object  of  the  party  was 
malignant,  and  that  the  occasion  was  laid  hold  of  as  a  mere  colour  and 
excuse  for  gratifying  his  private  malice  with  impunity,  the  action  is  main- 
tainable. 

It  is  no  answer  to  the  action  to  show  that  the  words  were  spoken  care- 
lessly,  wantonly,  or  in  jest;  it  has  been  well  observed,  that  the  mischief  to 
the  reputation  of  the  party  grieved  is  no  wise  lessened  by  the  menimeBt  of 
him  who  makes  so  light  of  it(c).  A  wanton  disregard  of  the  feelings  and 
interests  of  others  is  perfectly  consistent  with  malice,  in  every  sense  of  the 
word ;  and  a  man  does  not  the  less  intend  to  iigure  another,  and  therefore 
his  act  is  not  the  less  malicious,  because  his  primary  object  is  to  derive 
some  private  gratification  or  emolument  to  himself  (i2).  It  is,  however, 
also  to  be  observed,  that  a  mere  excess  beyond  what  was  strictly  and  abio* 
lutely  necessary,  such  as  the  nutking  a  statement  privileged  per  se  in  the 
presence  of  a  third  person,  does  not  of  itself  deprive  the  communication  of 
its  privileged  character,  and  that  in  such  a  case  it  is  still  a  question  for  the 
jury  whether  such  communication  was  made  bonAfide  or  of  malice  (e). 

It  is  also  to  be  observed  generally,  that  although  the  occasion  may  protect 
the  party  in  a  publication  to  a  certain  extent,  such  as  the  circumst^ces  and 
urgency  of  the  case  will  fairly  warrant,  yet  that  any  extraordinary  and  unne- 
cessary publication,  although  not  considered  as  resulting  from  a  purely 
malignant  intention,  is  still  to  be  regarded  as  proceeding  from  a  careless 
inattention  to  the  interests  and  welfare  of  others,  which  is  culpable  in  the 
eye  of  the  law  (/). 

In  an  action  by  a  servant  against  a  former  master  for  giving  a  false  cha- 
racter, the  plaintiff,  in  order  to  establish  the  mdUdout  inienHmiy  may  prove 
the  falsity  of  the  representation  made  by  the  defendant  (^).  It  has  been 
said,  that  where  the  defendant  has  made  a  charge  against  the  plaintiff  of 
dishonesty  and  misconduct,  the  latter  may  adduce  general  evidence  of  good 
conduct,  even  antecedently  to  the  service,  general  character  being  in  some 
respects  in  issue  (A). 


(c)  Haw.  P.  C.  c  73. 

(d)  See  theobservations,  tit.  iRTBirTZON. 
If  a  person  were  to  write  a  libel,  which 
was  published  through  carelessness  or  ac- 
cident, and  damage  were  to  result  to  the 
party  reflected  on,  it  seems  that  an  action 
might  be  supported. 

(e)  Tufogood  ▼.  Spyring,  1  C.  M.  &  R. 
181;  4Tyr.  683.  Brook$  r.Blanehardf 
1C.&M.  779;  3  Tyr.  844. 

(/)  Vid.  infra,  639 ;  and  see  Brown  v. 
CnwMf  2  Starkle's  C.  297,  where  Lord 
Ellenborongh  held  that  an  advertisement, 
addressed  by  an  interested  party  to  the 
creditors  of  a  bankrupt,  but  reflecting 
strongly  on  the  character  of  the  bankrupt, 
would  not  be  justifiable,  if  the  legal  object 
could  have  been  effected  by  means  less 
injurious.  M'here  a  party  spread  fiMse 
reports  pr^udicial  to  a  tradesman,  and 
being  called  by  the  employers  of  the  latter 
to  examine  the  matters  complained  of, 
repeated  the  false  statement,  it  was  held 
that  the  communication  was  not  privileged. 


SmUhy.Matikew$,l  Mo. iLn^lSl.  And 
although  in  a  letter  of  confidenoe  to  an 
agent,  on  business  in  respect  of  property  ia 
which  the  plaintiff  and  defendant  aiv 
jointly  interested,  a  communication  as  to 
the  plaintiff's  conduct  in  respect  of  that 
property  is  privileged,  it  is  otherwise  as 
to  mere  foreign  matters  in  respect  of  bis 
eondnct  to  his  mother  and  aunt.  Wtarwn 
V.  Warrtn,  1  C.  M.  &  R.  260. 

(g)  Itogerg  v.  CUfton,  3  B.  &  P.  587. 
Hie  master  there  described  the  servant  as 
a  bad-tempered,  laay,  impertinent  feUow, 
and  the  plaintiff  proved  (without  olgectloo) 
that  whilst  he  was  in  the  defendant*k  ser- 
vice  he  had  conducted  bimsdf  weU,  and 
that  no  complaints  of  the  nature  ascribed 
to  him  in  the  defendant's  letter  had  all 
that  time  existed.  See  dso  PattUon  v. 
Janeiy  8  B.  &  C.  678. 

{h)  King  v.  Waring  ^  Ux.  5  Esp. 
C.  13 ;  but  see  above,  307.  It  has 
been  held,  that  a  servant  in  an  action 
of  tlus  nature  must  prove  the  character  to 
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For  the  purpoM  of  prorlng  malice  in  a  ease  where  the  intention  if  ambi*  Proof  of 
gaousy  and  proof  of  malice  in  fact  is  essentialy  it  seems  that  any  acts  or  ™^^<^' 
words  used  by  the  defendant,  tending  (i)  to  prove  a  malicious  and  malignant 
intention  towards  the  plaintiff,  are  admissible  in  evidence;  although  the 
words  so  given  in  evidence  be  in  themselves  actionable,  and  be  not  specified 
in  the  declaration  (A),  and  although  they  were  spoken  subsequently  to  the 
words  declared  upon  (/)•  So  where  a  libel  was  published  in  a  weekly  poli- 
tical paper,  evidence  was  admitted  of  the  previous  sale  of  other  papers, 
with  the  same  title,  at  the  same  office,  in  order  to  show  that  the  paper  con- 
taining the  libel  was  not  published  by  mistake,  but  vended  publicly,  deli* 
berately,  and  in  regular  transmission  for  public  perusal  (m).  In  an  action 
for  a  malicious  prosecution  of  an  indictment  for  peijury,  evidence  was  ad- 
mitted of  an  advertisement  published  by  the  defendant  pending  the  libel, 
although  an  information  had  been  granted  for  publishing  that  advertise- 
ment (ii). 

In  an  action  for  words  imputing  perjury;  the  plaintiff  was  allowed  to  prove, 
that  subsequently  to  the  speaking  of  the  words,  the  defendant  preferred  an 
indictment  against  him  (o).  Where,  however,  other  words  not  specified  in 
the  declaration,  are  given  in  evidence  to  prove  malice,  the  defendant  is  at 
liberty  to  prove  the  truth  of  the  words,  for  he  had  no  opportunity  of  justi- 
fying. But  it  has  been  held,  that  other  libels  published  by  the  defendant 
of  the  plaintiff,  are  not  admissible  in  evidence  to  prove  malice,  unless  they 


have  been  given  malieiously  as  well  aa 
falsely  (Weatherttone  v.  HawHns,  1  T. 
R.  110) ;  the  reason  seema  to  be,  that  the 
knowledge  of  the  servant's  miaconduct  may 
often  be  coofined  to  the  master  himself,  and 
being  unable  to  prove  it  by  his  own  testi- 
mony, if  the  general  presumption  arising 
firom  his  not  Justifying  were  to  operate 
against  him,  and  it  were  to  be  inferred  that 
his  representation  was  fiilse,  he  would  be 
left  without  defence.  In  order  to  prevent 
tills  inconvenience,  the  law  does  not  permit 
the  presumption  so  to  operate,  but  requires 
proof  of  malice  aliunde.  No  stronger  proof 
of  maiica  can  be  given  tlian  by  evidence 
that  the  master  Imeto  that  the  cliaracter 
which  he  gave  was  &lse.  Any  evidence 
therefore  which  tends  to  such  proof  seems 
to  be  admissible  and  material  evidence,  but 
proof  of  a  general  character  at  an  antece- 
dent period  is  very  remote  from  this  object. 
In  the  case  of  Stuart  v.  Lcvellf  2  Starkie's 
C.  03,  Lord  Ellenborough,  C.  J.  refused  to 
permit  the  plaintiff  in  an  action  for  a  libel, 
under  the  plea  of  the  general  issue^  to  go 
into  evidence  to  disprove  the  charges  con- 
tained in  the  libel.  In  a  case  before  Ab- 
bott, L.  G.  J.  (cited  4  B.  &  A.  132),  the 
prosecutor  was  admitted  to  give  evidence 
of  the  falsity  of  the  charge,  under  the  par- 
ticular circumstances  of  the  case,  the  sup- 
posed libel  containing  little  more  than  a 
narrative  of  certain  fiicts  supposed  to  have 
taken  place  in  one  of  the  West  India  is- 
lands. In  such  a  caae  it  is  competent  to 
the  defendant,  under  the  general  issue,  to 
prove  the  truth  of  the  facts. 

(i)  In  Kelly  v.  Partington,  4  B.  &  A. 
700,  very  slight  proof  of  express  malice  held 


to  be  sufficient  to  go  to  a  jury.  The  master 
had  been  remonstrated  with  after  having 
charged  the  plaintiff,  formeriy  his  maid- 
servant, with  theft,  and  stated  to  him  that 
she  might  (In  consequence  of  the  charge), 
have  gone  upon  the  town,  to  which  he 
answered,  ^  What  is  that  to  us  ?  " 

(k)  Zee  V.  Kimm,  Peake's  C.  106.  R. 
V.  Pearee,  Ibid.  75.  Mead  v.  Vavbigny, 
Ibid.  125.  Wame  v.  Chadtoell,  2  Star- 
kie's  C.  467.  Stuart  v.  Lovell,  2  Starkie's 
C.  93;  Starkie's  L.  L.  vol.  2,  p.  58.  But 
where  other  words  than  those  laid  in  the 
declaration  are  given  in  evidence,  their 
truth  may  be  proved  by  the  defendmit ;  for 
then  truth  could  not  be  pleaded.  Wame 
V.  Chadtoell,  2  Starkie's  C.  83. 

(0  Russel  T.  Macquieter,  1  Camp.  C. 
49.  And  see  Maeleod  r,  WaJdey,  3  C. 
k,  P.  312.  Taie  v.  Humpkrey,  2  Camp. 
73.  Lee  ▼.  Htuon,  Peake's  C.  166. 
Chubb  V.  Westley,  6  C.  &  P.  436.  And 
previous  slander,  in  respect  of  which  da- 
mages have  been  recovered,  may  be  given 
in  evidence.  Drfnis  v.  Dovtef,  7  C.  &  P. 
102.  The  insertion  of  the  same  libel  in 
substance,  in  otiier  newspapers,  is  evidence 
of  malice,  although  there  are  counts  in  the 
declaration  to  meet  such  other  publica- 
tions ;  and  a  demurrer  to  some  of  the  pleas 
does  not  prevent  the  defendant  from  prov- 
ing the  truth  of  the  libeL  Delegal  v. 
Highleyy  8  C.  &  P.  444. 

(m)  Plunkett  v.  Cohhett,  5  Esp.  C.  136. 

(n)  Chambers  v.  Robinson,  Str.  091. 

(o)  Tate  v.  Humphreys,  2  Camp.  73,  n. 
cor.  Graham,  B. ;  and  afterwards  by  the 
Court 
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refer  to  the  libel  set  out  in  the  declaration  (p) ;  and  in  rach  cases  the  jury 
are  not  to  consider  the  effect  of  such  evidence  in  their  measure  of  damagw, 
but  merely  as  a  circumstance  to  prove  malice  (q).  And  as  such  evidence  is 
merely  to  be  used  as  evidence  of  the  quo  animo,  it  seems  that  where  there  is 
no  doubt  as  to  the  intention,  it  ought  not  to  be  resorted  to  (r). 

4thly.  The  general  rule  is,  that  no  evidence  of  special  damage  is  admis- 
sible unless  it  be  averred  in  the  declaration ;  whether  special  damage  be  the 
gist  of  the  action,  or  be  nsed  as  matter  of  aggravation,  the  words  beiDg  in 
themselves  actionable  {$),  But  it  has  been  said,  that  greater  certainty  is 
requisite  where  the  special  damage  is  the  gist  of  the  action^  than  where  it  is 
merely  laid  by  way  of  aggravation  (t). 

Where  the  damage  consists  in  loss  of  marriage,  the  plaintiff  cannot,  with- 
out specifying  the  individual  with  whom  the  marriage  would  otherwise 
have  been  contracted,  give  evidence  of  the  loss  (u).  So  if  he  allege  loss  of 
marriage  with  M,  N.  he  cannot  give  in  evidence  loss  of  marriage  with  any 
other  person  (x). 

In  an  action  for  slander,  by  which  the  plaintiff  has  lost  his  cnstomen,  be 
cannot  gpve  in  evidence  the  loss  of  any  whose  names  are  not  specified  in  the 
declaration  (y).  But  where  it  is  alleged  as  special  damage  that  the  plaintiff 
was  prevented  from  selling  his  estate,  and  that  the  bidding  was  prevented 
by  the  act  of  the  defendant,  the  fact  may  be  proved,  although  the  names  of 
particular  bidders  are  not  specified,  for  the  loss  is  the  preventing  of  the 
sale  (z),  and  proof  that  persons  would  have  purchased  is  evidence  of  such 
prevention. 

The  persons  who  are  alleged  in  the  declaration  to  hsve  discontinued  their 
dealings  with  the  plaintiff  ought  to  b^  called  to  prove  the  fact  (a);  and 
their  mere  declarations  of  the  fact  are  not  receivable  in  evidence  (h), 

Where  the  plaintiff  alleged  that  he  had  been  employed  from  time  to  time 
to  preach  to  a  congregation  of  Dissenters,  and  that  by  reason  of  the  words, 
the  persons  frequenting  the  chapel  had  wholly  refused  to  permit  him  to 
preach  there,  and  had  discontinued  to  give  him  the  gains  and  profits  which 
they  otherwise  would  have  given,  the  Courts  after  a  verdict  for  the  plaintiff, 
on  motion  in  arrest  of  judgment,  held  that  the  allegatioD  of  damage  was 
sufficient,  for  he  could  not  have  stated  the  names  of  aU  his  congregation  (r). 


(p)  By  Sir  J.  MansBeld,  C.  J.  lu  Fin- 
nertif  ▼.  Tipper,  3  Camp.  72;  who  ob- 
senres,  "  yoa  might  as  well  give  evidence 
of  one  highway  robbery  on  the  trial  of 
another." 

(q)  Ibid. 

(r)  See  Stuart  ▼.  Lovell,  2  Starkie's  C. 
03.  In  strictnens,  however,  Auch  evidence, 
if  tendered,  ought  to  be  admitted  in  all 
cases  where  the  intention  is  in  the  least 
equivocal,  and  proof  of  malice  is  essential, 
lor  it  if  impossible  either  for  the  party  or 
the  Court  to  pronounce  d  priori,  whether, 
independently  of  the  proposed  evidence,  the 
jury  will  be  satisfied  on  the  point  of  maiice. 
It  has  been  said,  that  ntbtequent  words  of 
the  same  hnport  with  the  slander  are  not 
admissible  where  the  words  declared  on  are 
unambiguous.  Pearce  v.  Ormsby^  Mo. 
&  R.  456.  Swnmons  v.  Blake,  Mo.  k  R. 
477. 

(*)  B.  N.  P.  7 ;  1  Will.  Saund.  243,  n.  6. 
It  was  formerly  held,  that  where  special 


damage  was  the  gist  of  the  action,  such 
special  damage  might  be  given  in  evideoce^ 
although  the  particular  instances  were  sot 
specified ;  otherwise,  where  the  words  were 
actionable.  8tr.666.  Where  the  words  are 
actionable  per  te,  evidence  of  special  4s- 
mage  b  unnecessary.  Tripp  v.  TknMij 
9  B.  &  C.  427. 

{t)  Per  Cur.  in  WetkereU  v.  Clerktottj 
12  Mod.  597 ;  2  Lutw.  1295.  See  CUirkt 
V.  Periam,  2  Atk.  S3. 

(m)  1  Sid-  896  i  1  Vent,  4.  Hunt  t. 
Jones,  Cro.  J.  499;  12  Mod.  697.  Banu* 
V.  Prudien,  1  Roll.  Ab.  6S. 

{x)  Lord  Raym.  1007. 

(y)  8  T.  R.  180. 

(z)  See  Smead  v.  Badley, Cio.  J.  997; 
Sir  W.  Jones,  19a 

(a)  1  Saund.  248,  d. 

(6)  TUk  V.  Parsons,  2  C.  &  P.  201 ; 
1  Esp.  C.  60. 

^c)  Harttey  r.  Herring,  8  T.  R  l**^- 
See  Starkie  on  Libel,  vol.  1,  p.  440,  M  ed. 
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In  snch  a  case,  therefore,  it  should  seem  that  general  evidence  of  the  loss  Proof  of 


special 
damage. 


of  emolument  would  be  admissible. 

A  plaintiff  under  an  allegation  of  general  injury,  may  show  a  general 
diminution  of  business;  but  if  he  seeks  specific  damages  he  must  give 
specific  evidence  (d). 

Where  the  special  damage  was  alleged  to  be  the  loss  of  the  profits  of 
several  performances  at  a  place  of  public  amusement,  it  was  held  that  the 
witnesses  might  be  examined  generally  as  to  the  diminution  in  the  receipts; 
but  tftiat  they  eould  not  be  asked  whether  particular  persons  had  not  given 
up  their  boxes  {e). 

The  jury  are  not  bound  to  confine  the  damages  to  those  sustained  between 
the  publication  and  the  action  (/*). 

In  case  for  libel  on  the  plaintiff  in  the  way  of  his  trade,  imputing  insol- 
vency, and  in  other  counts  alleging  special  damage  by  the  stopping  of  the 
partnership  in  which  the  plaintiff  was  engaged ;  held,  that  the  plaintiff  was 
entitled  to  maintain  the  action  alone,  as  the  words  were  not  necessarily 
injurious  to  the  firm,  in  which  case  only  a  joint  action  could  be  main- 
tained  (g). 

The  plaintiff  must  also  prove  that  the  damage  was  the  consequence  of  the  That  the 
defendant's  act  (A).  damage 

The  connection  between  the  wrong  done  by  the  defendant,  and  the  loss  to  f^^^ 
the  plaintiff,  is  matter  of  evidence.  It  is  nevertheless  a  rule  of  law  that  act. 
the  damage  must  be  the  natural  and  immediate  consequence  of  the  wrongful 
act  The  defendant  asserted  that  the  plaintiff  had  cut  his  master's  cordage, 
upon  which  the  master  had  discharged  the  plaintiff  firom  his  service,  although 
he  was  under  an  engagement  to  employ  him  for  a  term ;  but  the  Court  held 
that  the  discharge  was  not  a  ground  of  action,  since  it  was  not  the  natural 
consequence  of  the  words  spoken  (t).  The  damage  must  be  attributable 
mpkolfy  to  the  words  (k). 

Where  the  reason  which  a  party  assigned  for  not  employing  the  plaintiff 
was  founded  partly  on  the  defendant's  words,  and  partly  on  the  circumstance 
that  he  had  been  previously  discharged  by  another  master ;  it  was  held  that 
no  action  was  maihtainable  (Z). 

Where  the  defendant  libeUed  a  performer  at  a  place  of  public  entertain- 
ment, in  consequence  of  which  she  refused  to  sing,  and  the  plaintiff  aUeged, 
US  special  damage,  that  his  oratorios  had  in  consequence  been  more  thinly 


<d)  BeUgal  v.  Highley,  8  C.  &  P.  444. 

(e)  AsMey  v.  Harrison,  1  Esp.  C.  48. 

</)  6  Bing.  N.  C.  J  9  C.  &  P.  326. 

(g)  Harrison  v.  BevingUntf  8  C.  &  P. 
713. 

(A)  Bat  words  are  not  actionable,  al- 
though special  damage  may  liave  ensaed, 
unless  the  words  be  disparagbig.  Kelly  v. 
Partington^  5  B.  &  A.  645;  3  N.  &  M. 
116. 

(i)  Vicars  v.  WUcocJiSj  8  East,  1.  And 
see  Morris  v.  Langdale,  2  B.  Ac  P.  284, 
where  it  was  doubted,  whether  the  occa- 
sionhig  a  third  person  to  break  his  contract 
with  the  plaintiff  was  a  sufficient  special 
damage,  since  the  plaintiff  might  ohtam  a 
satisfiiction  by  action  for  the  breach  of  con- 
tract ;  but  qiu  whether  in  actions  for  words, 
by  means  of  which  the  plaintiff  has  lost  a 
marriage,  it  would  be  a  bar  to  the  action  to 


show  that  a  promise  of  marriage  had  been 
made;  and  qu.  whether  It  be  not  a  sufficient 
damage  that  the  plaintiff,  by  the  defendant's 
wrongful  act,  has  liad  a  benefit  in  possession 
wrested  from  him,  and  converted  into  a  bare 
right  to  be  enforced  by  action. 

{k)  The  declaration  alleged,  that  by  rea* 
son  of  the  defendant's  false  and  slanderous 
words,  one  J.  B*  refused  to  trust  the  plains 
tiff;  and  the  evidence  was,that  the  words  were 
spoken  to  one  E.  B.,  who  of  his  own  accord 
repeated  the  words  to  J.  B.  without  any 
authority  from  the  defendant ;  held  that  a 
nonsuit  was  proper.  Ward  v.  Weeks,  7 
Bing.  211.  And  see  M'Pherson  v.  Da- 
niels,  10  B.  &  C.  263,  overruling  the  4th 
resolution  in  Lord  Northampton's  Case, 
12  Co.  134. 

(/)  8  East,  1. 
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attended,  it  was  held  by  the  Judge  at  the  trial  that  the  injury  was  too 
remote  (m),  -and  that  it  did  not  appear  but  that  the  refusal  to  perform  aroie 
from  caprice  or  indolence. 

The  plaintiff  having  once  recovered  damages,  cannot  afterwards  recover 
any  ulterior  compensation  for  any  loss  resulting  from  the  same  words  (n). 

By  the  rules  H.  T.  4  W.  4,  in  actions  on  the  case,  ^  not  guilty "  shaD 
operate  only  as  a  denial  of  the  breach  of  duty  or  wrongful  act  charged,  and 
not  of  facts  in  the  inducement.  In  an  action  of  slander  of  a  plaintiff  in 
his  office,  profession,  or  trade,  the  plea  of  not  guilty  will  operate  to  the 
same  extent  precisely  as  at  present  in  denial  of  speaking  the  words,  of 
speaking  them  maliciously  and  in  the  sense  imputed,  And  with  reference  to 
the  plaintiff's  office,  profession,  or  trade ;  but  it  will  not  operate  as  a  denial 
of  the  fact  of  the  plaintiff's  holding  the  office,  or  beii^  of  the  professioii  or 
trade  alleged*  All  matters  in  confession  or  avoidance,  shall  be  pleaded  as  in 
atmmpnt. 

6thly.  The  defendant  may,  under  the  general  issue,  give  in  evidence  any 
matter  which  tends  to  disprove  either  the  speaking  of  tiie  words,  or  the 
publication  of  the  libel  ^  or  to  bar  the  action  or  rebut  the  evidence  of  malice  (o\ 
or  of  special  damage.  He  may  prove  under  this  issue,  in  bar  of  the  action, 
that  the  publication  was  made  by  the  defendant  as  a  member  of  Parliament, 
in  the  course  of  his  duty  as  such  ( j?),  or  as  a  Judge  (9),  juror,  witness  (r),  or 
party,  in  the  course  of  a  judicial  proceeding  (a),  whether  civil  or  criminal  (0) 
even  although  the  Court  wanted  jurisdiction  (tc),  and,  as  it  seems  also,  when 
the  process  was  improper  (x) ;  or  upon  an  application  made  in  the  nsnal 
course  to  a  magistrate  or  peace  officer  (y);  or  in  the  course  of  offering  a 
petition  to  the  King  (2),  or  Parliament  (a)>  or  to  a  cammittee  of  the  House 
of  Commons  appointed  by  the  Commons  to  hear  and  examine  g^evanceB(6); 
or  Secretary  at  War(c),  or  other  person  or  authority  supposed  to  hare  the 


(m)  Lord  Kenyon,  Ashley  v.  ffarriion, 
1  Esp.  G.  48. 

(n)  B.  N.  P.  7. 

(o)  The  defendant  may,  in  general,  show 
under  the  general  issaetbat  the  conmmnicf^ 
tion  was  priyil^ed  by  the  occasion.  LiUie 
V.  iVie«,  6  A.  &B.  645.  StodkdaleY,  Han- 
tardy  7  C.  &  P.  731.  Pattiion  v.  J<me$j 
e  B.  &  C.  576.  Blake  v.  PUfordj  1  Mo. 
&  R.  198.  Fairman  y.  Jver,  5  B.  &.  A. 
644. 

(p)  See  4  Hen.  8,  c.  8,  and  the  de> 
elaration  of  the  Bill  of  Rights,  1  WUl.  & 
Mary,  stat  2,  c.  2;  1  Bl.  C.  164.  But  the 
privUege  does  not  extend  to  a  publication 
out  of  Parliament  A.  v.  LdL  Abingdon^ 
1  Esp.  C.  226.  B,  T.  Creevev,  1  M.  &  S. 
273. 

(9)  Jekyll  T.  Sir  John  Moore,  2  N.  R. 
341,    R,  y.  Skinner,  Lofft,  56. 

(r)  2  Ins.  228;  2  Roll.  R.  198;  Pal. 
144;  1  Vin.  Ab.  387;  Gro.  EUz.  230. 
Brodie^s  Case,  Palm.  144.  Harding  y. 
Biilnian,  1  Brownl.  2. 

(s)  Attley  ▼.  Young,  2  Bnrr.  807 ;  Gro. 
Jac.  432.  The  rule  extends  to  the  case  of 
eeandahtm  magnatum.  See  Beaue?iamp 
v.  Sir  R,  Croft,  Dyer,  285.  And  see  in 
Starkie  on  Libel  and  Slander ;  and  Weston 
▼.  Bobniet,  Cro.  J.  432.  Ram  v.  LanUev, 
Hntt  113. 


(0  3  Bl.  Com.  126;  10  Mod.  210.  219, 
220 ;  Str.  691.  The  remedy  is  by  sn  a^ 
tion  on  the  ease  for  a  malieioos  proseeotioB, 
or  perhaps  by  Indictment^  where  the  jiru- 
diction  of  the  Court  has  been  abused  by 
a  malicious  prosecution.  Haw.  P.  C.  c.  73, 
S.8;  1  WiU.  Sannd.  132. 

(tt)  Buckley  v.  Wood,  4  Co.  14. 

(x)  1  VkL  Ab.  380;  2  Latw.  1571; 
contra,  Bitddey  v.  Wood,  4  Go.  14. 

(y)  Ramy,Lamley,Untt.liS.  Seeiiio 
Barhaud  t.  Hookham,  5  Esp.  G.  100;  /«&"* 
son  v.  Bvans,  3  Esp.  G.  32. 

(z)  Hare  y.  MeUer,  3  Ley.  169;  m 
also  4  Rep.  14. 

(a)  See  the  resolution  of  the  Hooie  of 
Gommons  in  Kemp  y.  Gee,  9  Feb.  8  Wifi. 
3,  in  which  it  was  declared,  that  ail  peti- 
tions to  the  House  of  Gommons  were  IsvH 
or  at  least  punishable  by  themsdvei  ooly. 

{b)  LakcY,  King,  1  Saund.  131;  I^* 
241 ;  1  Mod.  58 ;  Sid.  414. 

(c)  The  defendant  wrote  a  letter  to  the 
Secretary  at  War,  with  intent  to  prew 
upon  him  to  grant  his  authority  to  ooopd 
the  plaintiff,  an  officer  in  the  army,  to  pj 
the  defendant  a  debt  due  to  fain,  and  sot 
fbr  the  purpose  of  slander;  and  althwg* 
the  letter  contained  expressions  derogstoiy 
of  the  plahitiff 's  character,  yet  it  wss  hdd 
that  the  defendant  might  go  bits  evidcsee; 
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means  of  granting  redress  for  any  real  or  supposed  grieTanee  (d) .  Bat  the  Proof  In 
defence  would  fail  if  it  appeared  that  the  mode  or  extent  of  the  publication  ^^"^^^ 
W88  not  warranted  by  the  usual  course  of  proceeding  in  such  cases. 

In  the  case  of  Lake  y.  King,  the  main  question  was  not  whether  the  ezhi* 
biting  the  petition  to  Parliament  was  lawful^  or  not,  but  whether  the 
defendant  was  warranted  in  printing  his  petition,  and  delivering  copies  to 
members  of  a  conunittee  of  the  House  of  Commons ;  and  it  was  decided 
for  the  defendant,  on  the  ground  that  such  a  publication  was  according  to 
the  order  and  course  of  proceeding  in  Parliament  (e).  It  follows,  that  had 
he  practised  a  mode  of  publication  unwarranted  by  the  usual  coune  of  pro- 
ceeding, or  by  the  necessity  of  the  case,  this  defence  would  not  have  availed 
him(/). 

So  it  is  a  bar  to  the  action  that  the  words  sng^sting  particular  facts, 
though  fidse,  were  spoken  by  the  defendant  in  the  course  of  his  duty  as  an 
advocate,  provided  they  were  perHneni  to  the  ekbjeety  and  were  mggetUd  by 
thecHettt{g).  And  it  will,  it  seems,  be  presumed  till  the  contrary  appear, 
that  the  fact  was  suggested  in  the  brief  (A).  And  no  comment  by  the  advo- 
cate upon  the  facts  proved  in  evidence,  or  epithets  used  in  commenting 
upon  those  facts,  if  the  observations  relate  to  the  cause,  will  be  action- 
able («). 

Where  the  alleged  libel  consists  in  a  faithful  report  of  a  judicial  pro- 
ceeding, and  the  occasion,  in  point  of  law,  amounts  to  a  justification,  doubt 
has  been  entertained  whetiier  it  would  be  evidence  under  the  general 
issue  (A).  But  it  is  by  no  means  a  general  rule,  that  even  a  correct  report 
of  parliamentary  (/)  or  judicial  proceedings  (m)  will  furnish  a  legal  defence 
to  an  action  or  indictment.  • 

An  ex  parte  statement  of  a  criminal  proceeding  before  a  magistrate  (n) 


under  the  plea  of  the  general  issue,  to  prove 
the  truth  of  the  facts  which  he  had  stated, 
in  order  to  show  that  he  had  acted  bon& 
fide,  Faimian  v.  Ives^  6  B.  &  A.  642 ; 
and  see  B.  r.  BailUe,  Bac.  Ab.  tit  libel, 
A.  2. 

{d)  As  to  the  postmaster-general,  Woodr 
ward  T.  Lander^  6  C.  &  P.  648 ;  and  see 
Blake  V.  PiVold,  1  M.  &  R.  108 ;  and 
see  Flint  v.  Pike,  4  B.  &  C.  484;  1  B.  & 
A.  245,  n. 

(«)  1  Lev.  241 ;  1  Mod.  58 ;  Sid.  414 ; 
of  which,  it  was  said,  the  Court  would  take 
notice. 

(/)  Ibid. ;  and  see  Browne  v.  Croome, 
2  Starkie's  C.  297. 

(g)  Brook  T. Sir  Henry  MontagueyCro, 
J.  90.   Hodgt&n  v.  Scarlett,  1  B.  &  A.  232. 

(A)  Wood  V.  Ounston,  Styles,  462. 

(i)  Hodgson  v.  Scarlett,  1  B.  &  A.  232. 
As  to  mere  words  of  opinion,  see  Com.  Dig. 
Action  on  the  Case  for  Defamation,  F.  18. 

(*)  Currie  ▼.  Walter,  1  B.  &  P.  525, 
where  such  evidence  was  admitted  under 
the  general  issue;  but  after  a  verdict  for 
the  defendant,  it  was  objected,  on  motion, 
that  snch  evidence  had  been  improperly 
received  under  that  issue;  but  the  case 
stood  over,  and  no  judgment  was  ever 
given.  In  the  subsequent  cases  otAttlep 
V.  YongCf  2  Burr.  807,  and  StyUt  v.  Nokea, 


7  Bast,  493,  the  defence  was  pleaded  spe- 
cially. So  also  in  Lewie  ▼.  Clement,  3  B. 
&  A.  702.    See  also  Lewis  v.  Walter,  4  B. 

6  A.  6ia  JR.  V.  Wright, B,  T.  R.  298.  B,  v. 
Fitker,  2  Camp.  563.    Styles  v.  Nokes, 

7  East,  504.  Boberts  ▼.  Brown,  10  Bing. 
523.  It  should  seem  that  the  defence^ 
where  available,  is  admissible  under  the 
general  issue,  as  either  excluding  altogether 
the  right  to  maintain  the  action,  or  as 
negativing  malice  by  showing  a  privileged 
occasion. 

it)  B.  V.  Creevey,  1  M.  &  S.!273. 

(m)  See  the  observations  of  Ld.  Bllen- 
borough,  C.  J.  and  Orose,  J.  in  Styles  v. 
Nokes,  7  East,  493 ;  and  B.  v.  Creevey,  1 
M.  &  8.  273.  See  B.  v.  Lqfield,  2  Barnard, 
K.  B.  128;  and  qu.  whether  the  defendant 
can  JustUy  the  publication  of  a  Judicial 
proceeding,  which  is  defamatory,  of  one 
who  is  not  a  party  to  the  suit,  nor  present 
at  the  inquiry.  Lewis  v.  Clement,  3  B.  Ac 
A.  702. 

(n)  B.  V.  Lee,  6  Esp.  C.  123.  B.  v. 
Fisher,  2  Camp.  563.  Where  a  newspaper 
professed  to  give  a  statement  of  proceed- 
ings before  a  magistrate,  it  was  held  that 
the  insertton  of  libellous  remarks  purport- 
ing to  have  been  made  by  persons  present, 
could  not  be  justified.  DeiegtUr,  HigMey, 
8C.&P.444. 
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or  coroner  (o)  cannot  be  justified,  for  Buch  publications  tend  to  deprive  the 
accused  of  the  benefit  of  a  fair  and  impartial  trial.  So  the  publication  of 
such  an  account  will  not  be  justifiable,  if  it  contain  matter  of  a  Bcandalons, 
blasphemous,  or  indecent  nature  (p). 

In  general,  in  all  cases  where  the  real  intention  of  the  defendant  is  the 
test  of  civil  liability,  that  is,  as  it  seems,  in  all  cases  where  the  defendant 
made  the  communication  upon  a  fair  and  honest  occasion,  with  a  view  to 
benefit  himself  or  others,  but  where  the  circumstances  are  not  such  as  to 
furnish  an  absolute  bar,  independently  of  the  question  of  malice,  the  defenee 
not  only  may,  but  must,  be  giyen  in  evidence  under  the  general  issae;  to 
plead  the  defence  specially,  would  be  to  remove  the  question  d  actnil 
malice  from  the  consideration  of  the  jury. 

The  defendant  may  therefore  prove  under  the  general  issue,  that  the  voTds 
were  spoken  or  written  for  the  purpose  of  admonition  or  advice,  or  in  giving 
the  character  of  a  servant  {q),  in  order  to  bring  an  offender  to  justice  (r), 
or  by  way  of  criticism  on  a  literary  work  («). 

The  defendant  may  also  prove,  by  way  of  defence,  under  the  general 
issue,  that  the  publication  was  procured  by  the  contrivance  of  the  plaintiff, 
for  the  purposes  of  the  action  (t),  for  the  latter  cannot  complain  of  that  as 
an  injury  which  he  has  willingly  occasioned.  The  truth  of  the  publication 
is  not  admissible  in  evidence  under  the  general  issue  in  bar  of  the  action, 
even  to  disprove  malice  (u) ;  proof  that  the  plaintiff  has  been  in  the  habit 
of  libelling  the  defendant  is  no  bar  to  the  action,  but  is,  it  has  been  said, 
evidence  in  mitigation  of  damages  (x).  It  seems,  however,  that  the  defen- 
dant cannot,  even  in  mitigation,  prove  that  the  plaintiff  has  published  libels 
upon  him,  unless  they  constituted  the  provocation  for  publiahing  the  prin- 
cipal libel  (y).  General  evidence  that  the  plaintiff  has  been  in  the  habit  of 
libelling  the  defendant  is,  it  seems,  also  inadmissible  (z). 

The  defendant  may  also  prove  accord  and  satisfaction  under  this  issne. 
The  plaintiff  had  agpreed  to  waive  his  right  of  action,  in  consideration  thit 


(o)R,y.Fleet,lKkA.9f9.  Or  before 
a  royal  conunissioner,  Charlton  r.  Walton^ 
6C.&P.386. 

(  p)  R.  V.  Mary  CarlUe,  3  B.  &  A.  167. 

(q)  Edmonson  v.  Stevenson^  B.  N.  P.  8. 
Weathentone  v.  HatokinSf  1  T.  R.  110. 
Rogeri  v.  Clifton,  8  B.  &  P.  587.  King  y. 
Waring  and  Ux,  5  Esp.  C.  13.  Childt 
V.  Affleck,  9  B/&  C.  403.  Ld.  Alvanley,  to 
Rogers  v.  Clifton,  3  B.  &  P.  602,  says, "  I 
do  not  mean  to  intimate  that  if  a  servant 
were  strongly  suspected  of  haying  com- 
mitted a  felony  while  in  his  master's  ser- 
vice, he  is  not  at  liberty  to  warn  others 
from  taking  him  into  their  seryioe ;  for  it 
is  the  dnty  of  eyery  person  to  gnard  the 
public  against  admitting  such  servants  into 
their  houses."  And  see  the  obseryations  of 
Bayley,  J.  in  Pattison  y.  Jones,  8  B.  &  C. 
678. 

(r)  Johnson  v.  JSoans,  3  Esp.  C.  32. 

(s)  Carr  y.iroM<,l  Camp.  C.  354.  To- 
hart  y.  Tipper,  1  Camp.  C.  360.  Ihinne 
v.  A  nderson,  3  Bing.  88.  Soane  v.  Knight, 
1  M  &  M.  04.  Thompson  v.  Shachell,  lb. 
187. 

(0  King  v.  Waring  and  Ux,  5  Esp.  C. 


18.  SetW$aiharstoner.lIawkins,lT.lL 
110,  where  the  letter  was  written  od  tke 
application  of  the  plaintiff's  brotber^s- 
law,  and  the  writ  was  saed  out  the  daj 
after  the  letter  was  written,  and  the  Govt 
held  that  the  action  was  not  maintahsMf, 
the  plaintiff  haying  been  entrapped  iotD 
writhig  it.  See  also  Smith  v.  Wood,  3 
Camp.  323,  where  the  defendant  showed  to 
the  witness,  at  the  request  of  the  latter,  a 
caricature  of  the  plaintiff,  and  it  was  held 
that  this  was  not  sufficient  to  sopport  the 
action ;  tarn  qu,  for  it  does  not  appear  tbit 
the  witness  had  been  sent  by  the  plainti£ 

(u)  Underwood  v.  Parhes,  Str.  190a 

(x)  Pinnerty  y.  Tipper,  2  Camp.  7d. 
See  Pasqttin*s  Case,  Ibid,  and  Tabart  r. 
Tipper,  1  Camp.  350. 

(y)  May  v.  Broum,  3  B.  t  C.  11^ 
WaHs  y.  Fraser,  7  A.  &  £.  223;  haviag 
come  to  his  knowledge  before  the  libel  is 
question.    lb,  • 

(z)  Pinnerty  v.  Tipper,  2  Camp.  78. 
Wahley  v.  Johnson,  1  By.  &  M.  421  Ttrr- 
pley  V.  JBlahey,  2  Bing.  N.  a  473.  BiiC 
see  May  v.  Brown,  3  B.  &  C.  113. 
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ddendftnt  would  destroy  certain  doenmentSy  which  the  defendant  accord-  Proof  In 
ingly  did,  and  eyidence  of  this  was  held  to  be  admissible  as  an  accord  and  <ief<e&ce. 
satisfaction  under  the  general  issue  (a). 

Although,  in  the  ordinary  action  for  slander,  the  defendant  cannot,  under 
the  general  issue,  giye  evidence  of  the  truth  of  the  defamatory  charge  (b),  it 
is  otherwise  in  special  actions,  where  malice  and  the  want  of  probable  cause 
are  of  the  essence  of  the  action.  For  there  to  adduce  such  evidence  is  but 
to  rebut  that  which  is  essential  to  the  maintenance  of  the  action.  Thus  in 
an  action  for  slander  of  title,  where  the  slander  consists' in  alleging  that  the 
plaintiff  had  encroached  on  his  landlord's  land,  the  defendant  m&j  prove 
that  encroachments  have  in  fact  been  made  (c). 

The  defendant  may  under  the  general  issue  prove  in  mitigation  of  damages,   in  mitiga* 
that  the  plaintiff  at  the  time  of  the  publication  laboured  under  a  general  tion. 
suspicion  of  having  been  guilty  of  the  charge  imputed  by  the  words  {d). 
For  it  is  material  to  know  what  character  the  plaintiff  possessed^  in  order  to 
ascertain  the  injury  which  has  been  sustained  (€). 


(a)  Zone  v.  AppUgate^l  Starkie's  C.07. 

(6)  Id  the  case  of  Stockley  ▼.  Clement^ 
4  Bin^.  102,  where  the  alleged  libel  was 
contained  in  a  public  advertisement,  relat- 
ing to  a  Ibrged  bill  of  exchange,  the  defend- 
ant was  allowed  to  go  into  evidence  of  the 
tacts  stated  under  the  general  issue ;  but  in 
that  case  the  Court  held  that  it  was  no 
libel  on  the  plaintiff.  In  an  action  for  a 
libel  against  an  officer  of  a  court  of  justice, 
imputing  negligence,  the  defendant  cannot 
nnder  the  general  issue  prore  negligence, 
in  <mier  to  negative  the  general  aUegation 
of  performance  of  duty.  Dance  v.  Robton, 
1  M.  &  M.  295.  But  in  an  action  for  a 
libel  on  the  plaintiff  fai  the  way  of  his 
trade  as  a  manufacturer  of  Utters,  which 
trade  it  was  averred  he  carrried  on  in  an 
honest  and  lawiul  manner,  it  was  held 
that,  under  the  general  issue  the  defend- 
ftDt  might  give  hi  evidence  that  the  plain- 
tiff, under  the  pretence  of  manufacturing 
bitters,  made  and  sold  a  composition  of 
a  very  different  description,  not  by  way 
of  justification  of  the  libel,  but  as  to  the 
truth  of  the  plaintiffs  allegation  as  to  his 
trade.  Manning  v.  Clements^  7  Bing. 
S62,  and  5  M.  &  P.  211. 

(c)  Watson  v.  Reynolds^  1  M.  &  M.  1 ; 
and  see  Hargfr^ove  v.  Le  Breton^  4  Burr. 
2422.  Stnith  v.  Spooner,  3  Taunt.  246. 
Put  V.  Donovan,  1  M.  &  S.  699.  Starkie's 
L.  L.  vol.  2,  p.  103,  2d  edit.  In  the  case 
of  PattUon  V.  Jonet,  8  B.  &  C.  678,  which 
▼ss  an  action  by  a  servant  against  a  master, 
for  defamation,  in  professing  to  give  a  chap 
racter,  Lord  Tenterden,  C.  J.  received  evi- 
dence on  the  part  of  the  defendant  to  show 
the  truth  of  the  statement  contained  in  the 
alleged  libel,  of  drunkenness,  kc, ;  but  is 
said  to  have  expressed  doubts  whether  such 
evidence  was  admissible  under  the  general 
issue,  and  left  the  matter  to  the  jury,  on 
the  question  whether  the  communication 
had  been  made  boniSifide, 

(d)  Earl  of  Leicester  y,  Walter  fiC9m-p, 
261,  cor.  Mansfield,  C.  J.    v.  Moor^ 

yoL.  II. 


1  M.  &  8. 884.  Note,  that  in  these  cases 
there  were  general  allegations  of  tiie  plain- 
tiiTs  previous  good  character,  and  of  tiie 
loss  of  character  sustained  by  reason  of 
the  words ;  and  the  words  were  actionable 
per  se. 

{e)  Supra,  note  (d);  and  Williams  v. 
CallendcTj  Holt's  C.  907;  Rodriguez  v. 
Tadmire,  2  £sp.  C.  720;  where,  on  an 
action  for  a  malicious  prosecution.  Lord 
Kenyon  allowed  the  defendant's  counsel  to 
ask  whether  the  plaintiff  was  not  a  man  of 
general  bad  character.  And  see  the  ob- 
servation of  Wood,  B.  in  Newsam  v.  Carr, 

2  Starkie's  C.  70.  And  see  Ellershaw  v. 
Robinson,  Lane.  8p.  Ass.  1824,  Starkie's 
L.  Libel,  90,  2d  edition;  which  was  an 
action  for  words  imputing  adultery  to  the 
plaintiff,  a  widow,  Holroyd,  J.  held  that  it 
would  faie  competent  to  the  defendant  to  go 
into  general  evidence  to  impeach  the  plain- 
tiff's general  character  for  chastity.  See 
also  Earner  v.  Merle^  cited  in  The  Earl 
tf  Leicester  v.  Walter,  2  Camp.  C.  251. 

V.  Moor,  1  M.  &  S.  284.     It  is  not, 

however,  competent  to  the  defendant,  in 
such  cases,  to  do  more  than  give  general 
evidence  of  bad  character;  he  cannot  in- 
quire as  to  particular  facts.  Waithman 
V.  Weaver,  1  D.  &  R.  10.  Rodriguez  v. 
Tadmire,  2  Esp.  C.  720.  But  in  the  case 
of  Jones  y,  Stevens,  11  Price,  295,  which 
was  an  action  for  a  libel  on  the  conduct  of 
the  plaintiff  as  an  attorney,  where  the  de- 
fendant pleaded  the  general  issue,  and  seve- 
ral pleas  of  Justification,  which  alleged  in 
general  terms  that  the  plaintiff  had  con- 
ducted himself  in  a  disreputable  and  un- 
professional manner;  it  was  held  that  a 
witness  could  not  be  asked  whether  the 
plaintiff  was  of  general  bad  character  and 
repute  in  his  profession.  It  is  said  to  have 
been  held  by  Chambre,  J.  (Snoioden  v. 
Smithy  Devon  Lent  Assizes,  1811)  that 
where  a  Justification  was  pleaded,  such 
general  evidence  was  not  admissible.  But 
the  ground  of  distinction  is  not  very  clear ; 
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mitigation,  defence  to  the  action,  had  a  justification  been  pleaded,  is  admissible,  in 
mitigation  of  damages  {/) ;  and  accordingly  in  an  action  for  a  libel,  charg- 
ing'  the  plaintiff  with  being  concerned  with  one  Knowles  in  procuring  money 
from  the  friends  of  a  capital  convict,  under  the  pretence  of  being  able  to 
procure  a  pardon,  through  the  medium  of  the  Duke  of  Portland,  evidence 
was  admitted,  under  the  plea  of  the  general  issue,  of  an  admission  by  the 
plaintiff  that  he  had  received  money  for  conveying  a  letter  to  the  Duke. 
To  adnut  such  evidence  would  however  be  a  violation  of  the  rule  established 
in  Underwood  v.  Parkea  (g),  where  it  was  agreed  by  all  the  Judges  thateri- 
dence  of  the  truth  could  not  be  admitted,  either  in  bar  of  the  action,  or  is 
mitigation  of  damages,  unless  it  were  pleaded.  For  if  fttcts  tending  to  proTe 
the  truth  of  the  charge  were  to  be  admitted  in  mitigation  of  punishment, 
how  would  it  be  possible  to  draw  the  line,  and  stop  short  of  actual  con- 
viction {h)  ? 

General  evidence  of  bad  character  seems  to  be  admissible,  although  the 
defendant  has  justified  that  the  imputation  is  true ;  for  if  the  justificatioD 
should  fail,  the  question  as  to  the  quantum  of  damages  would  still  remain  (0. 
Where  the  defendant  has  in  his  libel  referred  to  the  source  from  which  he 
derived  the  information,  he  may,  although  he  has  not  justified,  prove,  nnder 
the  general  issue,  in  mitigation  of  damages,  that  he  did  in  fact  so  receire 
the  information  (A).  As  where  the  libel  refers  to  a  newspaper  as  the  medium 
of  communication  (/). 

In  a  late  case  the  defendant  was  allowed  to  inquire  whether  the  witnew 
had  not  read  the  substance  of  the  alleged  libel  in  a  public  newspaper  (»i). 

The  defendant  is  entitled  to  have  the  whole  of  the  publication  read  from 
which  the  alleged  libel  is  extracted  (n). 


and  in  the  case  of  Matoby  v.  Barber ^  Lin- 
coln Summer  Assizes,  1826,  Lord  Tenter- 
den,  C.  J.  admitted  such  evidence,  as  being 
the  safer  course,  although  a  justification 
was  pleaded.  Vide  suproj  note  (e).  Such 
evidence  was  also  received  by  Lord  Den- 
man,  C.  J.  after  consulting  Parke,  B.  in 
tlie  case  of  Moore  v.  Oaetler,  York  Sp.  Ass. 
1886,  where  the  defendant  was  allowed  to 
give  such  iB^eneral  evidence,  but  not  to  go 
into  particulars ;  and  by  Coltman,  J.  in  the 
case  of  Hardy  y.  Alexander,  Liv.  Summ. 
Ass.  1837.    See  Roscoe  on  £v.  898. 

(/)  Knohell  v.  Fuller,  sittuigs  after 
Trin.  T.  1797,  per  Eyre,  C.  J,;  and  the 
case  of  Curry  v.  Walter  was  referred  to, 
in  which  it  was  said  that  his  lordship  had 
received  similar  evidence;  but  it  seems  that 
in  that  case  the  evidence  was  received  in 
bar  of  the  action,  and  to  show  that  the  de- 
fendant had  merely  published  a  report  of 
jproceedings  in  a  court  of  justice. 

{g)  Str.  1200;  and  see  MulleH  v.  Hul- 
ton,  4  Esp.  C.  248. 

(A)  See  Starkie's  L.  L.  vol.  2,  p.  88,  2d 
ed. ;  and  see  MiiU  v.  Spencer,  Holt's  C. 
634,  where  Gibbs,  C.  J.  observed,  that  "ge- 
neral reports  have  been  admitted  in  mitlga^ 
tion  of  damages,  but  not  tlie  specific  facts." 
And  it  hassince  been  held  that  a  defendant  is 
not  at  liberty  to  Gcive  evidence  in  mitigation 
of  damages  of  any /ac<  which  would  be  evi- 


dence to  prove  a  justification  of  aoy  ptrt 
of  the  libel;  he  ought  to  have  justified  a»  to 
that  part.   Vestey  v.  Pike,  3  C.  &  P.  511 

(i)  Sapra,  tit  Chabacter. 

(k)  MuUett  ▼.  JETutton,  4  Esp.  C.  24S. 

(0  Ibid. ;  and  see  Jt.  v.  Burdett,  4  B. 
&  A.  717.  Where  a  Ubel  in  a  news|Mper 
purported  to  be  a  correct  aceount  of  wkt 
took  place  on  a  coroner's  Inquest,  a  state- 
ment of  what  took  place  there  was  held  to 
be  admissible  in  mitigation  of  damage. 
JSaet  T.  Chapman,  1  M.  &  M.  46;  2  C.& 
P.  607.  Charlton  r.  Watson,  6  C.  &  P. 
885.  Where  the  defendant  had  poblifbed 
an  imperfect  account  of  a  trial,  which  vy 
libellous,  he  was  allowed  in  mitigatioB 
nnder  the  general  issue  to  show  that  he 
had  copied  the  statement  firom  aootlMr 
newspaper.  Saunders  ▼.  MUis,  6  Biog. 
213.  But  in  Creevey  v.  Carr,  7  C.  &  H. 
64,  it  was  ruled  that  the  defendant  could 
not  in  mitigation  of  damages  show  that  th« 
libel  had  appeared  in  another  newspaper, 
and  that  the  plaintiff  had  recovered  io  so 
action  against  the  proprietors ;  but  be  vis 
allowed  to  show  that  it  was  copied  with 
the  omission  of  passages  reflsetiflg  on  the 
plaintiff. 

(m)  Wyatt  v.  Gore,  1  Holt's  C  303; 
and  supra,  641. 

(n)  Coohey.  Hughes,  R.kU.m 
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As  the  truth,  when  offered  as  a  defence 'in  bar  of  an  action  for  Blander  or  Proof  fn 
libel,  must  be  specially  pleaded  (o),  the  evidence  of  coarse  must  be  governed  ^VJ^^^" 
by  the  specific  allegations  upon  the  record.  There  seems  to  be  little,  if  any, 
difference  between  the  evidence  in  proof  of  a  specific  charge  thus  involved 
in  a  civil  proceeding,  and  the  evidence  which  is  essential  to  support  an 
indictment  for  a  similar  charge  (p).  It  may  happen,  indeed,  that  greater 
precision  may  be  necessary  in  the  former  case  than  in  the  latter,  and  that 
a  variance  as  to  sums  or  magnitudes,  which  would  not  be  fatal  upon  an 
indictment,  would  be  so  upon  issue  taken  on  a  justification  in  slander ;  for 
there  the  defendant  may,  by  the  specific  nature  of  the  charge  which  he  has 
made,  with  which  his  plea  must  correspond,  be  bound  to  prove  it  with  equal 
precision.  If  the  defendant  fail  in  proving  all  the  matters  of  exaggeration 
stated  in  the  libel  and  alleged  in  the  ju8tifi<;ation  to  be  true,  the  plaintiff  will 
be  entitled  to  a  verdict  on  the  plea  of  justification  (g),  although  the  plea 
may  merely  allege  that  the  matters  alleged  in  the  libel  are  true  in  substance 
and  effect  (r) ;  but  it  is  otherwise  where  the  part  not  proved  forms  no  ingre- 
dient in  the  libellous  charge  («).  If  the  justification  does  not  cover  the 
slander  to  the  full  extent,  the  plaintiff  will  be  entitled  to  damages  for  the 
excess  not  justified  (/). 

An  acquittal  of  the  plaintiff  on  an  indictment  charging  him  with  the 
same  offence  as  is  specified  in  the  plea  of  justification,  does  not  preclude  the 
defendant  from  proving  the  truth  of  the  charge  («) ;  and,  in  strictness,  is 
not  evidence  at  all  (x).  The  general  good  character  of  the  plaintiff  is 
evidence  to  rebut  the  presumption  of  guilt  (y). 

Where  the  defendant  justifies,  alleging  that  he  heard  the  words  from 
another,  end  mentioned  the  author  when  he  published  them,  the  proof  de« 
pends  upon  the  form  of  the  issue  taken  (s).    Upon  issue  taken  on  the 


(o)  Smith  V.  iZicAanboit,  WUles,  90; 

1  Saaod.  130  (n).    Underwood  v.  Parker^ 

2  Str.  1200.  This  rule  does  not,  it  seems, 
extend  to  an  action  on  the  case  for  slan- 
der of  title.  WaUon  ▼.  Beynolds,  1  M. 
&  M.  I.  Nor  does  the  mle  operate  to  the 
exclusion  of  each  evidence  as  is  other- 
wise properly  admissible  under  the  general 
issue.  Manning  v.  Clement^  7  Bing.  d63. 
Rogers  y,  Cl^on,  Tlie  rule  does  not  apply 
to  a  special  action  on  the  case  for  conse- 
qnential  damage,  as  where  the  action  is 
brought  for  slander  of  title.  In  such  a  case 
the  truth  is  evidence  under  the  general 
issue.  Watson  v.  Reynolds,  1  M.  &  M.  1 ; 
and  see  Hargreave  v.  Le  Breton,  4  Burr. 
2422.  Smith  v.  Spooner,  9  Taunt  246; 
supra,  641,  note  (e). 

(p)  Cook  T.  Field,  3  Esp.  C.  133.  A 
plea  that  the  plaintiff  had  been  guilty  of  bi- 
gamy requires  as  strong  proof  as  on  an 
indictraent  for  tliat  offence ;  a  plea,  justify- 
ing a  charge  of  polygamy,  held  sustained  by 
proof  of  actual  maniage  in  two  instances, 
and  of  cohabitation  and  reputation  as  to  a 
third.  Willmett  v.  Harmer,  8  C.  &  P.  695. 

(q)  Weaver  v  Lloyd,  2  B.  &  C.  678. 

(r)  Ibid. 

(#)  Edwards  v.  Bell,  1  Bing.  403. 

{t)  The  words  were,  "  he  has  robbed  me 
to  a  serious  amount ;"  justification  as  to 
the  words  ^  he  has  robbed  me/'  which  was 


proved;  but  the  jury  gave  40  s,  damages 
for  the  excess  not  justified,  and  the  Court 
sustained  the  verdict.  Cooban  v.  Holt, 
Lancaster  Spr.  Ass.  1825,  and  afterwards 
cor.  Bayley  and  Holroyd,  Justices.  Where 
the  statement  in  a  newspaper,  professing  to 
give  a  report  on  an  election  petition,  went 
on  to  comment  on  a  party,  bail  for  one  of 
the  petitioners,  stating,  '<  he  is  Iiired  for 
the  occasion,*'  and  the  plea  justified  only 
the  former  part  of  the  libel;  held,  that  if 
the  part  left  uncovered  would  by  itself  have 
formed  a  substantive  ground  of  action,  the 
plaintiff  would  be  liable  in  damages ;  aliter, 
if  the  comment  were  only  a  necessary  in- 
ference from  the  facts  stated.  Cooper  v. 
Lateson,  1  P.  &  D.  15.  Where  the  plain- 
tiffs ship  being  advertised  for  passengers, 
&c.,  the  defendant  published  that  she  was 
unseaworthy,  and  had  been  bought  by  Jews 
to  take  out  convicts ;  held,  that  a  plea  to 
the  whole  declaration,  tliat  the  ship  was 
unseaworthy,  was  insufficient,  as  the  latter 
allegation  in  the  libel  was  calculated  to 
deter  passengers  from  applying.  Ingram 
V.  Lawson,  5  Bing.  N.  C.  ^;  7  Dowl. 
P.C.  125;  6SC.775. 

(tt)  England  v.  Bourke,  3  Esp.  C.  80. 

(x)  Supra,  Vol.  I.  and  Index,  tit.  Judo- 

MBNT. 

(y)  Vide  supra,  tit.  Character. 

(z)  Tliis  defence  cannot,  it  is  said,  be  set 
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general  replication  de  infurid  sud  proprid,  the  omu  of  proving  the  laetB,  that 
he  heard  the  very  words  spoken  by  the  third  person,  as  alleged  in  the  plea, 
and  that,  on  repeating  them,  he  gave^  np  his  author,  lies  on  the  defendant, 
for  the  object  of  the  plea  is  to  show  that  the  defendant  has  afforded  to  the 
plaintiff  a  certain  cause  of  action  against  another  (a);  it  would  not  be  suf- 
ficient under  this  issue  to  prove  that  the  third  person  spoke  words  to  the 
same  effect  with  those  laid  (b). 

A  plaintiff  cannot  upon  the  trial  object  to  the  insufficiency  of  a  plea  of 
justification  in  point  of  law  (c). 

II.  Upon  an  indictment  for  publishing  a  libel,  the  prosecutor  mnst  prove, 
Ist,  The  fact  of  publication.  2dly,  The  introductory  averments  and  the 
innuendos  {d)>    3dly,  The  malice  of  the  defendant. 

Ist.  The  evidence  of  publication  has  already  been  adverted  to.  In  the 
case  of  an  indictment,  a  publication  to  the  prosecutor  himself  ie,  as  has 
been  seen,  sufficient  to  constitute  the  offence,  on  the  ground  of  its  tendency 
to  produce  a  breach  of  the  peace,  although  a  publication  to  the  plaintiff 
alone  would  not  support  an  action,  since  without  some  further  pnblicatioii 
no  detriment  can  have  resulted  to  the  plaintiff  (e).  The  defendant  may  be 
found  guilty  of  the  publishing,  and  acquitted  of  the  composing  or  printing 
of  a  libel,  where  both  are  conjunctively  alleged  (/*). 

8dly.  Many  of  the  observations  which  have  been  already  made  (g)  apply 
to  the  proof  of  malice.  Malice  is  essential  to  the  offence  (A) ;  and  of  the 
existence  of  malice,  where  express  malice  is  essential,  the  jury  are  to  jndge. 
The  defendant's  malice  consists  in  his  intention  to  effect  the  particnlar  mis- 
chief;  and,  as  in  all  other  cases,  what  he  intends  must  be  inferred  from 
what  he  does.  If  nothing  appear  from  which  the  intention  is  to  be  col- 
lected, except  the  publication  of  the  libel  itself,  unexplained  by  any  eontext 
of  circumstances,  if  the  very  terms  of  the  document  itself  tend  to  scan- 
dalize, degrade,  and  injure  the  individual,  or  to  excite  to  acts  of  outrage 
and  sedition,  the  intention  on  the  part  of  the  defendant  to  effect  those  objects 
must  necessarily   e  inferred,  without  the  aid  of  any  extrinsic  proof  (t). 


up  under  the  plea  of  the  general  issue 
MUU  V.  Spencer,  Holt's  C.  534.;  bat  see 
Starkie's  L.  L.  yol.  1,  p.  458,  2d.  ed. 

(a)  See  Ld,  Northampton's  Case,  12 
Rep.  Crawford  v.  MiddUton,  1  Lev.  82. 
Maitland  v.  Goldney,  2  East,  425.  Wool- 
noth  y.  Meadow9f  5  East,  463. 

(6)  2  East,  425.  See  also  BTQregor  y. 
Thioaitet,  3  B.  &  C.  24.  Lewis  v.  Wed- 
ter,  4  B.  &  A.  605.  And  it  seems  also, 
that  this  defence  would  not  be  available 
unless  the  defendant  himself  believed  the 
words  to  be  trae,  and  spoke  them  on  a  Jus- 
tifiable occasion.  M*Pherson  v.  DanikUf 
10  B.  &  C.  263. 

(e)  Edmandi  v.   Walter,  3  Starkie's 
C.  7. 
(d)  Vide  stcpm,  028. 
le)  Supra,  617. 

(/)  R.  V.  Hunt  jr  another,  S  Camp. 
683.  B.  V.  Hart,  10  East,  94.  i?.  ▼. 
WUliami,  2  Camp.  646i,  cor.  Lawrence,  J. 
As  where  the  record  varies  from  the  printed 
libel,  but  agrees  with  the  maaascript  deli- 
vered by  the  defendant  to  the  printer. 


Ibid.;  and  R.  v.  Burdett,  4  B.&  A.  717; 
and  see  tit  Variancb. 

(g)  Supra,  629.  See  the  obsenratioiH 
of  Qrose,  J.,  R,  t.  Creevey,  1  M.  A  8. 
280.  Subsequent  publications,  if  connected 
with  the  subject,  are  evidence  to  show  qm 
animo,9cc.  Per  Lord  Ellenboroogfa.  StW' 
art  v.  Lovell,  2  Starkie's  C.  99.;  12.  t. 
Evans,  cor.  Bayley,  J.  Lancaster. 

(h)  A.  y.  Hart,  1  BL  B.  SSa  JL  t. 
Paine,  5  Mod.  167. 

(i)  Vide  eupra,  tit  iNTBHTioir  aad 
LiBKL,  629;  and  it  y.  Creevey,  eupra, 
862;  andlM.  &S.  273.  R.  y.  Burdett, 
4B.&A.95.  In  case  of  libels,  where  the 
publication  is  proved,  the  law  ^ill  infer 
malice.  Per  Lord  Ellenboroogfa^  in  it  y. 
PhiUips,  6  East,  470.  But  as  malice  is  a 
material  averment  on  the  reooid,wtiich  eaa- 
not  be  established  but  by  the  aid  of  a  Jaiy, 
and  malice  in  law  cannot  be  inferred  feon 
a  l^gal  act,  the  verdict,  so  Ikr  as  BMlioe  k 
coneemed,  mast,  in  sndi  a  ease,  depend  m 
the  question  whether  the  matter  poblisbed 
be  or  be  not  a  libel,  which  is  of  oonrse  Biers 
matter  of  law. 
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The  defendant  may  In  his  turn  rebut  the  inference  of  malice  by  evidence ;  Proof  in 
he  may  show  that  he  delivered  the  libel  a8  the  innocent  agent  of  another,  ^^"^^^ 
being  himself  ignorant  of  its  contents ;  or  that  it  was  published  by  an  agent 
without  his  knowledge  or  authority  (A) ;  or  that  he  delivered  it  by  mis- 
take (I) ;  or  give  in  evidence  any  circumstances  which  show  that  what  he 
did  was  done  in  the  fair  and  honest  discharge  of  any  duty  to  society,  or 
even  that  he  acted  band  fide  in  the  prosecution  of  any  claim,  where  he  sup- 
posed himself  entitled  to  a  remedy,  or  to  possess  an  interest  (m).  Where 
the  alleged  libel  is  contained  in  a  newspaper,  the  defendant  has  a  right  to 
have  other  parts  of  the  same  paper,  connected  with  the  subject-matter,  read 
in  evidence,  although  they  are  contained  in  a  different  part  of  the  paper  (n). 
The  defendant  may  also  give  in  evidence  any  matter  in  defence  which  nega- 
tives any  of  the  material  allegations  contained  in  the  indictment.  It  is  no 
defence  to  show  that  the  same  libel  had  already  been  published  by  an- 
other (o) ;  neither  is  the  defendant  permitted  to  give  the  truth  of  the  libel 
in  evidence  (p),  but  he  may  disprove  the  fact  of  publication,  or  negative  the 
material  facts  averred,  or  the  truth  of  the  innuendos ;  as  by  evidence  which 
shows  that  the  matter  published  did  not  relate  to  the  party  or  subject-matter 
alleged  in  the  indictment  (9). 

In  a  late  instance  a  defendant  was  allowed  to  prove  that  he  had  stopped 
the  sale  of  a  libellous  publication,  with  a  view  to  mitigation  of  punishment 
in  case  of  conviction,  and  to  avoid  the  expense  of  bringing  the  fact  before 
the  Court  by  affidavit  (r). 

By  the  stat.  82  Geo.  3,  c.  60,  it  is  declared  and  enacted,  that  upon  a  pro-  Effect  of 
secution  for  libel,  the  jury  may  give  a  general  verdict  of  guilty  or  not  guilty  the  statute 
upon  the  whole  matter  put  in  issue ;  and  by  the  second  section  it  is  provided      Jq'   * 
that  the  Court  or  Judge  shall,  according  to  their  or  his  discretion,  give  their 
or  his  opinion  to  the  jury  on  the  matter  in  issue,  ca  in  other  erimmal  cases. 
The  effect  of  this  statute  seems  to  be  simply  that  of  placing  the  trial  for  a 
libel  upon  the  same  footing  with  trials  for  any  other  offbnce,  by  removing 
an  anomaly  which  before  existed.    The  statute  does  not  require  that  the 
Court  shall  advance  any  opinion  upon  the  case,  except  such  as  is  given  at 
the  discretion  of  the  Court  in  parallel  cases  («).    The  offence  consists  of 


(ft)  R.  ^.  Almon,  6  Burr.  9686;  Star- 
kie's  L.  L.  yol.  2,  p.  29,  2d.  ed.  As  to  the 
primA  facie  liability  of  the  proprietor  of  a 
newspaper,  sec  A.  v.  Outchf  1  M.  &  M. 
485. 

(0  Per  Cur.  R.  v.  Paine^  6  Mod.  163. 

(m)  4  Bl.  Comm.  151  ;  5  Rep.  125; 
Btarkie's  L.  L.  vol.  1,  p.  292,  and  the  cases 
there  cited. 

(n)  R.  V.  Lambert  jr  Perry,  2  Camp. 
398.  See  R.  V.  Evans,  3  Starlde's  C.  35, 
Appendix.  > 

(0)  R.  V.  HoU,6T,  R.  436. 

(p)  4  Comm.  151.  5  Rep.  125.  And 
see  the  cases  cited  Starkie's  L.  L.  vol.  1, 
p.  229,  2d  ed. 

(7)  R.  v.  Harney  2  Cowp.  672. 675. 

(r)  R.  V.  Hone,  cor.  Ld.  Ellenborough, 
Guildhall  sittings  after  Hil.  T.  1817;  but 
sentble,  tliis  is  entirely  ex  gratui.  Vide 
«tipra,  642. 

(«)  See  Parmiter  v.  Couphmd,  6  M.  & 
W.  105 ;  where  the  practice  is  stated  to 
be  for  the  Court  to  gire  a  legal  definition 


of  the  offence  of  libel,  and  then  to  leave  It 
to  Uie  jury  to  say  whether  the  facts  neces- 
sary to  constitute  that  offence  are  proved 
to  their  satisfaction ;  and  that  the  rule  is 
the  same  both  in  civil  and  criminal  cases  f 
and  that  the  Court  is  not  bound  to  give  an 
opinion  as  to  the  nature  of  the  publication 
as  a  matter  of  law.  Hence  it  may  be  in« 
ferred,  that  the  Libel  Act  does  not,  in  this 
respect,  distinguish  a  criminal  from  a  civil 
proceeding.  Where  the  publication  and  in- 
nuendos are  proved  or  admitted,  there  is,  in 
reality,  no  fact  for  the  Jury  to  try,  and,  if 
the  process  of  applying  the  terms  of  a  dry 
legal  definition  to  the  terms  of  the  alleged 
libel  be  left  to  them,  some  danger  of  mistake 
is  incurred.  Snch  application  is  usually 
matter  of  law  within  the  province  of  the 
Court  to  decide  upon,  the  making  of  which  j 
without  more  special  direction,  the  jury 
may  easily  make  a  mistake.  If  they  mistake 
in  finding  that  to  be  a  libel  which  is  not  a 
libel,  the  defendant  being  improperly  con- 
victed (malice  in  law  having  beei»  impor> 
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ceTtBiu  facts  done,  and  the  intention  with  which  they  were  done.  Whether 
the  facts  be  proYed  is  in  all  cases  for  the  consideration  and  decision  of  the 
jury,  aided  by  the  advice  of  the  Court  in  doubtful  cases,  as  to  the  weight  of 
evidence. 

Whether  a  particular  publication  be  so  far  noxious  in  its  bearing  and  ten- 
dencies, either  per  se  or  in  conjunction  with  alleged  facts,  as  to  amount  in 
the  abstract  to  a  libelj  seems  to  be  a  pure  question  of  law,  just  as  much  as 
it  is  a  question  of  law  what  will  constitute  an  obligation  or  forgery  {t\  If 
the  publication  in  consideration  of  law  be  libeUous,  then  it  is  a  question  of 
fact  for  the  jury,  whether  it  was  unffitlfy  and  maUeiausfy  published,  subject, 
however,  to  the  ordinary  presumption  of  law,  that  in  the  absence  of  proof 
to  the  contrary,  a  man  intends  that  which  is  the  natural  conseqnenee  of  tbe 
means  which  he  employs.  If  collateral  facts  be  proved  in  defence,  it  is  for 
the  Court  to  pronounce  whether  they  furnish  an  absolute  defence  or  m  qua- 
lified one,  dependent  on  the  actual  or  express  malice  of  the  publisher,  of 
the  existence  of  which  the  jury  are  to  decide.  It  foUows  that  neither  the 
jury  nor  the  parties  have  a  right  to  expect  from  the  Court  any  specific  and 
direct  opinion  upon  the  whole  of  the  case,  or  any  other  than  that  which  is 
ordinarily  given  at  the  discretion  of  the  Court  to  the  jury  in  parallel  cases, 
with  respect  to  the  verdict  which  they  ought  to  find  in  point  of  law,  as 
dependent  and  contingent  upon  their  conclusions  in  point  of  fiust,  drawn 
from  the  alleged  libel  itself,  and  all  the  circumstances  of  the  case,  as  to  the 
meaning,  motives,  and  intention  of  the  defendant  (u ). 


LICENCE  (»). 
See  Tbbspass.— Lbavb  and  Liobvob.— Frauds,  Stat.  of. 

LIEN. 
Thr  evidence  to  establish  a  right  of  lien  is  either  of  an  expre$$  agree^ 
ment  (x)  between  the  parties  in  the  particular  instance,  or  is  prammjptivef 
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perly  found,  as  an  InfereDce'from  a  lawful 
act),  the  mistake  may  be  rectified  at  some 
trouble  and  expense  to  the  defendant,  by 
moving  in  arrest  of  judgment,  or  bringing 
a  writ  of  error.  If  the  jury  should  err  on 
the  other  side,  conclndmg  that  to  be  no 
libel  which  in  law  was  a  libel,  the  defend- 
ant, though  guilty,  would  escape  with  im- 
punity. It  was  also  held,  in  the  case  of 
Pamiiter  v.  Couplandy  that  it  was  not  a 
misdirection  to  state  to  the  jury,  that  in 
the  absence  of  imputation  of  wicked  or  cor- 
rupt motives  there  was  a  distinction  between 
publicatioDS  as  relating  to  public  and  pri- 
vate iudividuals. 

(t)  See  the  opUiions  of  the  Jndges, 
Howell's  St.  Tr.  Archbishop  of  Tuam  v. 
Bohesan^  5  Bing.  17.  Levi  v.  MUne^  4 
Bing.  195. 

(m)  See  B,  v.  Holt,  5  T.  R.  436.  B,  v. 
Burdetty  4  B.  &  A.  05.  The  observations 
of  Parke,  B.,  in  Parmiter  v.  Coupland, 
#upra,  note  («).  Starkie  on  Libel^  voL  2, 
354,  2d  edit. 

(r)  A  licence  to  a  lessee  to  aliene  may 
be  executed  after  a  grant  of  the  reversion. 
Walker  \.  Bellamy ^  Cro.  Ja.  103.  As  to 
the  effect  of  a  licence,  see  1  Saand.  287,  C. 


A  licence  to  aliene  passes  no  interest ;  it 
merely  removes  a  restraint  set  on  a  liberty, 
and  therefore  need  not  be  shown  in  plead- 
ing. Walher  v.  Bellamy^  Cro.  J.  102. 
Any  more  than  a  warrant  need  be  shown ; 
for,  being  executed,  it  is  retomed  to  tbe 
sheriff.  Cro.  J.  372.  Otherwise  of  a  tho^ 
which  has  continuance. 

{x)  The  owner  agreed  that  a  maze  should 
remain  with  the  Uvery-stable  keeper  as  a 
security  for  monies  advaiiqpd,  and  for  her 
keep,  with  a  power  of  q^e  if  not  otherwise 
liquidated;  held,  that* he  had  such  aliea 
upon  her  as  entitled  him  to  maintain  trovpr 
against  the  sheriff  taking  her  uader  aa 
execution  against  the  owner.  Damaiiy  v. 
Crowther,  1 1  Moore,  479.  A  lien  cannot 
be  acquired  by  the  voluntary  and  onaotho- 
rized  act  of  the  party  who  claims  it.  Stem 
V.  Lingtcoody  1  Str.  651 :  the  d^endant, 
being  master  of  a  ship,  brooght  home  a 
quantity  of  ivory  for  the  defendant,  the 
owner,  and  paid  the  duty ;  apd  it  was  held 
that  he  had  no  Hen  on  the  gioods.,  So  the 
finder  of  a  dog  cannot  detain  it  against  the 
owner,  for  the  expenses  of  the  keep.  Beit' 
stead  V.  ^tceil,  2  Bl,  1117.  Bat  in  Stsme 
V.  Linffwood,  it  was  held  that  thedsfenaiat, 
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being  founded  either  npon  the  mode  of  dealing  between  the  same  parties 
ID  former  instances,  or  on  the  general  usage  and  custom  of  the  particular  • 
trade. 

Ist.  An  agreement  amongst  the  members  of  a  particular  trade  6r  business  Proof  of, 
to  insist  ufton  a  lien  for  their  general  balance,  is  legal,  and  is  binding  upon  ^  cxprc^^s 
all  those  to  whom  notice  of  their  terms  of  dealing  has  been  communi- 
cated  (y).     In  such  a  case  it  is  necessary  to  prove  that  the  employer  htfd 
notice  of  the  special  terms ;  it  is  not  sufficient  to  prove  that  general  notice  Notice, 
was  given  by  advertisement  in  the  public  newspapers,  or  otherwise,  without 
further  showing,  by  reasonable  evidence,  that  the  party  to  be  affected  by  it 
read  the  notice  (z). 

2dly.  The  premmption  from  former  dealings  rests  upon  the  general  prin-  Presnmp- 
ciple,  that  the  parties  intended  to  deal,  in  the  particular  instance,  upon  the  tive  evl- 
same  terms  on  which  they  had  dealt  on  former  occasions,  in  the  absence  of  ^^°^^ 
any  reason  for  supposing  that  they  intended  in  that  instance  either  to  deal 
independently  of  any  contract  (a),  or  to  adopt  a  fresh  one. 

3dly.  By  evidence  of  a  general  usage  in  the  particular  trade,  collected  proof, 
from  the  dealings  of  other  persons  engaged  in  the  same  employment,  of  General 
such  notoriety  that  the  inference  may  fairly  be  drawn  that  the  parties  knew  !^^ 
the  usage,  and  adopted  it  in  the  particular  instance,  intending  to  deal  as 
all  others  did,  according  to  the  known  usage  of  trade.    It  is  a  question  for 
a  jury  in  such  cases,  whether  the  usage  has  been  so  general  that  the  parties 
must  be  taken  to  have  acted  upon  it  (5). 

The  nature  and  force  of  the  evidence  requisite  for  this  purpose  has  been 
already  adverted  to  (c).  The  custom  must  be  proved  by  means  of  witnesses 
who  have  had  actual  and  frequent  experience  of  the  custom  (d). 

Where  the  claim  attempted  to  be  established  is  contrary  to  the  general 
law  of  the  land,  the  proof  is,  it  is  said,  to  be  watched  with  jealousy  («). 

Where  a  carrier  claimed  a  lien  for  his  general  balance,  and  many  instances 
were  proved  in  which  the  right  had  been  insisted  upon,  and  acquiesced  in 
within  ten  or  twelve  years  back,  and  one  case  in  which  the  same  had  been 


on  showing  the  sinn  paid,  might  deduct  it 
from  the  damages.  In  Oreen  v.  FarmoTf 
4  Burr.  22.18,  the  plaintiff  recorered  against 
the  defendant,  a  dyer,  after  tender  of  the 
particular  lien,  but  the  price  of  dyeing  was 
deducted  in  damages.  See  as  to  the  effect 
of  notice  given  by  a  carrier  that  all  goods 
shall  be  considered  as  subject  to  a  lien,  not 
only  ibr  the  freight  due  in'  respect  of  the 
particular  goods,  but  also  for  the  balance 
due  from  &e  respective  owners,  Wright 
V.  SneUy  5  B.  &  A.  358 ;  3  B.  &  p.  48. 
Although  such  a  notice  may  create  a  lien 
in  respect  of  the  balance  due  from  the  real 
owner,  yet  it  does  not  create  one  in  respect 
of  the  party  to  whom  the  goods  are  ad- 
dressedy  beii^  the  mere  fiictor  of  the  owner. 
Ibid,;  and  see  Opperiheim  v.  Rustellf 
3  B.  &  P,  48 ;  Butler  v.  Woolcot,  2  N.  R. 
64.  The  carrier's  lien  does  not,  as  has  been 
seen,  devest  the  consignor's  right  to  stop 
in  irantitu,  Oppenheim  v.  Ruttell,  3  B. 
&  P.  42. 

(y)  Kirkman  v.  Shatocrottj  6  T.  B.  14; 
and  see  Oppenheim  v.Rwsiell,  3  B.&P.  42. 
It  has  been  doubted  whether  innkeepers, 
common  earriersi&c*  can,  by  notice,  entitle 


themselves  to  a  lien  for  the  general  balance. 
Ibid.  But  it  is  settled  that  carriers  at  least 
may  do  this,  as  they  are  in  the  constant 
habit  of  making  special  contracts  in  oppo- 
sition to  their  common-law  liability.  And 
see  Rusf^forth  v.  Hadfteld,  7  East,  224; 
6  East.  519. 

(z)  Vide  tupray  tit  Assumpsit. — Car- 
bibbs;  i^i^ra,  tit  Pabtnsbs. 

(a)  5ttj9ra,d2.  Kirkman  y»Shau>croii, 
6  T.  R.  14. 19.  Doumman  v.  Matthewg, 
Pree.  in  Chan.  580.  Demrinbray  v.  Met^ 
caffe,  2  Yem.  691. 698. 

(ft)  See  Ruifrforth  v.  Hadfteld,  7  East, 
224,  and  Lord  EUenboroogh's  observations 
there.  Where  the  usage  of  wharfingers  to 
claim  a  general  lien  had  frequently  been 
matter  of  dispute,  and  had,  in  many  in- 
stances, been  rejected,  it  was  held  that  it 
could  not  be  supported.  Holdemets  v.  Col" 
lineon,  7  B.  &  C.  212 ;  1  Ry.  &  M.  55. 

(c)  Supra,  tit  Custom. 

{d)  Ibid.  And  see  Holdemess  v.  ColKn^ 
ton,  7  B.&C.  214;  Bleadm  y.  Hancock, 
4  C.  &  P.  156. 

{e)  See  Rutl^orth  v.  Ha^fidd,  7  East, 
224. 
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done  thirty  yean  ago,  and  eyidence  was  also  giyen  that  this  had  been  the 
general  practice  in  the  North  (where  the  contract  arose),  for  twenty  or  thirty 
years,  it  was  left  to  the  jury  to  decide  whether  the  usage  was  so  general  as 
to  warrant  them  in  presuming  that  the  party  employing  the  carrier  knew 
it,  and  intended  to  contract  in  conformity  with  it.  The  jury  by  their  verdict 
negatived  the  right  of  lien,  and  the  Court  of  King's  Bench  afterwards 
refused  a  new  trial  (/). 

It  seems  to  be  a  general  rule,  that  all  tradesmen  haye  a  lien  on  a  parti- 
cular chattel^  in  respect  of  the  labour  bestowed  upon  it  (^). 

Where  the  right  to  insist  upon  a  general  lien  has  frequently  been  esta- 
blished by  eyidence,  the  custom  becomes  part  of  the  law  of  the  land,  and 
the  courts  will  not  afterwards  permit  it  to  be  disputed  (A), 


(/)  See  Ru$Varth  y.  Hadjield,  7  East, 
224. 

(g)  Naylor  v.  Mangles^  1  Esp.  C.  100. 
Spears  ▼.  Hartley y  3  Esp.  C.  83 .  Although 
the  work  is  to  be  done,  and  the  chattel  re- 
delivered at  a  specific  tim  •.  Fairman  v. 
Gamble,  2  C.  &  P.  266.  Supra,  tit  Cus- 
tom. And  see  Bxparte  Deeze,  1  Atk.  228. 
A  workman  who  bestows  labour  on  a 
chattel  for  a  stipulated  sum  may  detain 
the  chattel  till  the  price  be  paid,  although 
it  he  delivered  at  different  times,  if  t^be 
work  to  be  done  under  the  agreement  be 
entire.  Chase  v.  Westmore,  6  M.  &  S. 
180.  Secus,  BB  it  seems,  where  the  parties 
contract  for,  a  mode  or  time  of  payment 
inconsiflteDt  with  the  workman's  claim 
to  the  possession.  Ibid.  Or  where  work 
is  done  under  several  distinct  contracts. 
Markes  v.  Lahee,  3  Bing.  N.  C.  408.  A 
lien  for  work  done,  must  be  for  work  dona 
at  the  request  of  the  owner.  Hiscox  v. 
Oreenwood,  4  Esp.  C.  174. 

(h)  As  to  the  lien  of  an  attorney,  see  IS 
Mod.  654.  Mitchell  v.  Oldfieldy  4  T.  R. 
123.  Bxparte  Nubitty  2  Scho.  is.  Lef.  279. 
315.  15  Ves.  jun.  297.  16  Ves.  jun.  164. 
13  Ves.  jun.  161.  195.  14  Ves.  jun.  271. 
Alger  v.  H^ord,  1  Taunt  38.  Doug. 
104.  Ld.  Raym.  738.  Hoare  v.  Parker, 
2T.R.37a  8  Mod.  306.  Welsh  y.  Hole, 
Doug.  226.  Bead  v.  Dupper,  6  T.  R.  361. 
QHffin  V.  Byles,  1  H.  B.  122.  Pyne  v. 
Earle,  8  T.  R.  407.  Ormerod  v.  Tate,  1 
East,  464.  Glaister  v.  Hetoer,  8  T.  R.  70. 
IH.B.23.217.  2N.R.90.  1N.R.22. 
Stevenson  v.  Blakelock,  1  M.  &  8.  635. 
By  the  General  Rules,  Ha  2  W.  4,  No.  91, 
DO  set-off  of  damages  or  costs  between 
parties  shall  be  allowed  to  the  prejudice  of 
the  attorney's  lien  for  costs  in  the  parti- 
cular in  which  the  set-off  is  sought ;  pro- 
vided, nevertheless,  that  interlocutory  costs 
in  the  same  suit,  awarded  to  the  advene 
party,  may  be  deducted.  The  lien  of  a 
solicitor  on  a  fund  in  a  cohrt  of  equity,  for 
his  costs,  is  not  affected  by  the  bankruptcy 
of  his  client  pending  the  suit.  Pounsey 
V.  Humphreys,  1  Coop.  142.  A  court  of 
equity  will  not  allow  tbe  lien  of  the  soli- 
citor to  interfere  with  the  equities  between 
the  parties ;  and  a  part>  having  a  lien  or 


right  of  setoff  for  costs,  is  not  deprived  of 
it  by  issuing  a  writ  of  attachment  for  such 
costs.  Of  bankers,  for  their  general  balance ; 
Jourdaine  v.  Lrfevre,  1  Esp.  C.  66.  301- 
land  V.  Bygrave,  R.  &  M.  271.  Bawtree 
y.  Watson,  2  Keene,  713.  J>avis  v.  BoW' 
sher,  5  T.  R.  488.  SavUle  v.  Barehard, 
4  Esp.  C.  53.  Bosanquet  v.  Dudwum, 
1  Starkie's  C.  1.  Calico-printen,  for  a  ge- 
neral baUnce ;  Weldony.OouldyZ'Ea^C. 
268.  Bxparte  Andrews,  Co.  B.  L.  429. 
Of  carriers,  for  a  lien  on  the  partieukff 
godds ;  BuMlrforth  v.  Hatfield,  6  East,510. 

7  East,  224.  AspinaU  v.  PieHfard,  8  B. 
&  P.  44,  n.  Oppenheim  v.  Bussdl,  3  B.  & 
P.  48.  6  T.  R.  14.  By  water,  BuUer  v. 
Woolcat,  2  N.  R.  64.  Abbott,  112.  215. 
244.  1  Esp.  C.  23.  Dyers,  for  a  parti- 
cular lien ;  Kirkman  v.  Shtnoeross,  6  T.  R. 
14.  Cf^i^e  V.  Omy,  4  Esp.  C.  178.  And 
in  some  instances,  for  a  general  lien ;  So- 
ville  V.  Barehard,  4  Esp.  C.  63.  Boss  v. 
Hiorf ,  8  Taunt  499.  Humphreys  r.  Par- 
trui^,Mont.B.L.18,(n).  And  see  6  East, 
623.  In  some  instances  the  evidence  has 
been  insufficient  to  establish  a  general  lien; 
Close  v.  Waterhause,  6  East,  623,  (n). 
Bennett  v.  Johnson,  2  Chitty ,  455.  Oreen 
V.  Farmer,  4  Burr.  2214.  Hoacoe  on  Evi- 
dence, 533.  Factors,  to  a  genersl  lien; 
Kruger  v.  Wilcox,  Ambl.  252.  Walker 
y.  ^ircA,  6  T.  R.  262.  6Bast,25.  HO- 
Ungtoorth  v.  Took,  2  H.  B.  601.  Brink- 
water  V.  Cr(NMftrtn,Cowp.261.  Hammonds 
y.  Barclay,  2  East,  227.  Afofi  v.  Skiff- 
fier,2East,523.  Copland  v.  St€in,^T.VL. 
199.  Houghton  v.  Matthews,  3  B.  &  P. 
485.  Farriers;  7  East,  229.  1  Salk.  18. 
Bac.  Ab.  Trover,  E.  4.  Brennan  v.  CW^ 
rint,  Say.  224.  Selw.  1289.  See  6  0. 4, 
c.  94,  and  tit  Taov br.  Of  an  innkeeper ; 
Thompson  y.  Lacy,  9  B.Sc  A.  26S.  Jones 
V.  Tkurlow,  8  Mud.  172.  Jones  v.Pearle, 
1  Str.  556.  6  East,  23.  Bac.  Ab.  tit 
Inns,  BuTo*9  J, ,1it.  Alehouses.  Salk.  388. 
Ld.  Raym.  867.  Johnson  r.HiU,  9  StMT- 
kie's  C.  172.  An  innkeeper  cannot  sell  or 
use  a  horse  on  which  he  has  a  lien  as  such, 
except  by  particular  custom.  Jones  v. 
Pearle,  1  Str.  656:     Jones  v.  ThurUnc, 

8  Mod.  172.  Cowp.Yelyerton,67.  Thomp- 
son V.  Lacy,  3  B.  &  A.  283.    Proctor  v. 
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A«  the  right  of  lien  may  be  created,  so  may  it  be  devested  or  deter-  ProoC 
mined  by  contract,  either  expressly  or  by  implication,  or  by  an  abuse  of  ^^'Hi 
the  subject-matter,  or  by  the  voluntary  relinquishment  of  that  possession  trade, 
which  is  essential  to  its  existence;  or  the  right,  though  still   existing, 
may  be  waived  by  the  party  entitled  to  it.    Where  his  possession  is  deter- 
mined by  wrong,  he  is  entitled  to  recover  in  trover.    A  lien  for  freight  is 
determined  by  the  receiving  and  negotiating  a  bill,  although  payment  was 
to  be  made  in  good  and    approved  bills,  and  the  shipowner  objected  in 


iViefttfliKm,  7  C.  &  P.  67.    He  cannot  take 
off  the  clothes  of  his  guest,  or  detain 
his  person,  to  secure  payment  of  his  bill. 
i9iiii^>{f  T.  A{for4,  3  M.  &  W.  848.    The 
lien  is  only  a  particular  one  on  the  thing 
itself  in  respect  of  wMch  the  debt  is  in- 
curred ;  a  horse  can  be  detained  only  for 
its  own  meat,  &c.    1  Bnlstr.  207.    Bae. 
Ab.  tit  ^net.    Bum's  J.,  tit  AUhouBe^, 
Wliitaicer  on  Lien,  118.    A  livery-stable 
keeper  has  not  a  lien  on  horses  in  liis  sta- 
ble for  their  keep,  without  express  agre^ 
ment  WaUaee  v.  Woodgaity  R.&  M.  104. 
Johtuan   y.  JEtheridge,  1  C.  &  M.  743. 
York  V.  Greenoughy  2  Ld.  Raym.  86&    A 
trainer  of  horses  has  a  lien  on  a  horse  for 
keeping  and  training.    Sevan  v.  Walteri, 
M.  &  M.  236.    Insniance  broken,  for  a 
general  balance ;  Whitehead  v.  Vaughan, 
Co.  B.  li.  566.  Parker  v.  Carter,  Co.  B.  L. 
667.    Bfaam  v.  Henderson,  1  East,  336. 
Man  y.  Sh\jff)ur,  2  Bast,623.  Snook  t. Da- 
videon,  2  Camp.  218.    George  y.  CJaggett, 
7T.R.360.    Baboneyr.WiUiamt,T£.'EL 
360.    Lanyon  y.  Blanehard,  2  Camp.  607. 
jRiehardton  t.  Goss,  3  B.  &  P.  1 10.    Ptd- 
tenetf  v.  Keymer,  3  Esp.  C.  182.    Mann 
V.  Forretter,  4  Camp.  60.   Maans  y.  Henr 
deraon,  1  East,  906.    Of  a  miller,  on  the 
oorh  g^nnd  by  him  ;  Exparte  Ockenden, 
1  Atk.  236;  1  M.  &  S.  180.    Packers, 
for  a  general  balance;  SaoUl  y.  Barehard, 
4  Esp.  C.  63.    Green  y.  Farmer,  1  Bl.  R. 
e61 ;  4  Burr.  2222.     Pawnees,  Hoars  v. 
Hartopp,  3  Atk.  44;   Bro.  Pledges,  28; 
Yin.  Ab.  tit  Pawn.  E.    Jli*Combier.  Da- 
vies,  6  East,  638.  Paterson  v.  Task,  2  Str. 
1178.    Newsom  v.  Thornton,  6  East,  17. 
Fitzroy  y.  GtoyUint,  1  Tr.  163.    Astley 
▼.  BeynoldM,  2  8tr.  016.    Parker  y.  Pat- 
rick, 6  T.  R.  176.  Tailor;  Hussey  y.  Chris- 
tie,  0  East  433 ;  6  Bac.  Ab.  604 ;  Yely. 
67.    A  printer  employed  to  print  numbers 
of  a  work  not  consecntiye  has  a  lien  on  the 
copies  not  delivered,  for  the  general  balance 
for  the  whole  of  snch  numbers.    Blake  v. 
J^iehoUon,  3  M.  &  S.  167.  The  part  owner 
of  a  whale-ship    has  a  lien  for  salvage. 
Holdemess  v.  Shackell,  8  B.  &  C.  612. 
A  person  who  by  his  own  labour  preserves 
goods  which  the  owner,  or  those  entrusted 
with  the  care  of  them,  have  either  aban- 
doned in  distress  at  sea,  or  are  unable  to 
protect  and  secure,  is  entitled  by  the  com* 
mon  law  of  England  to  retain  the  posses- 
sion of  the  goods  saved  until  a  proper  com- 
pensation is  made  him  for  his  trouble. 


Abbott  on  Shipp.  808.   Hartford  v.  Jones, 

1  Ld.  Bay.  303.  Baring  jr  otkers  y .  Bay, 
8  East,  67.  This  compensation,  if  the  par- 
ties cannot  agree  upon  it,  may  by  the  same 
law  be  ascertained  by  a  jury,  in  an  action 
brought  by  the  salvor  against  the  proprie- 
tor of  the  goods,  or  the  proprietor  may 
tender  to  the  salvor  such  sum  of  money  as 
he  thinks  sufficient ;  and  on  refusal  to  de- 
liver the  goods,  bring  an  action  against  the 
salvor,  and  if  the  Jury  think  the  sum  ten- 
dered sufficient,  he  will  recover  his  goods, 
or  their  value,  in  trover  or  detinue.  Abbott, 
Ibid.  Of  a  shipwright,  for  the  repairs  of 
a  ship ;  Franklin  v.  Hosier,  4  B.  &  A. 
341.  Of  a  ship-owner;  Homcaetle  v. 
Farran,  3  B.  &  A.  407.  Christie  v.  Lewis, 

2  B.  &  B.  410.  Hviton  v.  Bragg,  7  Taunt. 
14.  Faith  V.  Bast  India  Company,  4  B. 
Sc  A.  630.  A  master  of  a  ship  has  no  lien 
on  the  receipt  for  wages,  &c. ;  1  B.  &  A. 
676.  Of  a  master  of  a  vessel  on  the  lug- 
gage of  his  passengers,  for  passage-money; 
Wo^e  v.  Summers,  2  Camp.  631.  Of  a 
tailor,  on  cloth  delivered  to  and  made  up  by 
him ;  Hussey  v.  Chrietie,9  East,  433.  A 
trainer  has  a  lien  on  a  race-horse  for  the 
expenses  and  skill  bestowed  in  the  keeping 
and  training  him.  Bevan  v.  Waters,  1  M. 
ft  M.  230.    And  see  Jacobs  v.  Latour, 

6  Bing.  130 ;  2  M.  &  P.  201.  The  plaintiff 
put  a  pipe  of  wine  in  the  defendant's  cellar, 
which  he  was  in  the  habit  of  letting,  and 
partly  bottled  it  there,  and  upon  a  demand 
of  rent,  offered  to  pay  the  usual  charge, 
which  was  refused ;  held  that  the  defendant 
was  entitled  to  detain  the  wine  until  a  rea- 
sonable sum  was  paid  for  the  occupation. 
Gray  v.  Chamberlain,  4  C.  &  P.  260.  A 
vendor  has  by  the  common  law  a  lien  upon 
the  property  so  long  as  it  remains  in  his 
possession  unpaid  for.  Hob.  41.  Afiuoit 
v.  Liekbarrow,  1  H.  Bl.  363 ;  2  BL  Comnu 
448.  ZTM^fonv.Xoy,  7T.R.440.  Feize 
v.  Wray,  3  East,  03 ;  VofB  Maxhns,  88 ; 

7  East,  67 1 .  Bunnwre  v.  Taylor,  Peake's 
C.  41.  Slubey  v.  Hayward,  2  H.  B.  604. 
Hammonds  v.  Anderson,  1  N.  R.  60.  And 
may  maintain  trover  if  his  possession  be 
devested  by  fraud.  Hawse  v.  Crowe,  R.  & 
M.  414.  Of  a  wharfinger ;  Crawthay  v. 
Homfray,  4  B.  ft  A.  60.  Where,  by  the 
usage  of  trade,  a  specific  time  is  given  to 
the  importer  for  the  payment  of  wharfage, 
the  bankruptey  of  the  importer  subsequent 
to  that  time  does  not  give  aright  to  detain 
as  against  a  purciiaser,  previous  to  that 
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the  first  instance  (t).  A  lien  is  not  destroyed  or  preyented  by  a  special 
agreement,  unless  it  be  inconsistent  with  the  right  (A).  60  a  lien  is  deter- 
mined by  abuse  of  the  lien  in  pledging  the  goods  (/).  So  a  lien  is  waiTed 
by  parting  with  the  possession  (m).  If  an  agent  part  with  papers  by  mis- 
take on  which  his  principal  has  a  lien,  the  lien  is  at  an  end  (n). 

If  a  party  having  a  lien  on  goods,  does  not,  when  they  are  demanded  of 
him,  insist  on  his  lien,  but  rests  his  refusal  to  deliver  the  goods  on  other 
grounds,  it  is  evidence  of  a  waiver  of  his  lien{o).  But  where  a  defendant 
having  a  lien  on  goods,  purchased  them  of  the  bailor  after  the  latter  had 
become  a  bankrupt,  and  on  demand  made  by  the  assignees,  said,  **  1  may 
as  well  give  up  every  transaction  of  my  life ; "  it  was  held  that  these 
words  were  no  waiver,  and  that  the  lien  had  not  merged  in  the  pur- 
chase (p). 

A  claim  to  hold  for  a  general  balance  does  not  waive  a  particular  lien(^); 
but  if  possession  be  wrongfully  devested,  the  lien  revives  on  repossession 
taken  without  force  (f }.  The  lien  remains  although  the  vendor  recover 
fit)m  the  vendee  for  goods  bargained  and  sold.  But  it  would,  it  seems,  be 
otherwise  if  the  vendor  recovered  for  goods  sold  and  delivered  («).  A  lien 
is  not  devested  by  reason  of  a  set-off  to  a  larger  amount,  without  a  special 
agreement  to  deduct  the  one  from  the  other  (t) ;  nor  by  the  depositing  of 
goods,  on  which  the  captain  of  a  vessel  has  a  lien,  in  the  King's  warehouse, 
under  the  direction  of  a  statute  (u ).  A  general  lien  cannot  be  sustained 
against  a  party  having  a  right  to  stop  in  traniUu{v). 


time.  lb.  Qu.  whether  a  lien  is  barred 
by  the  Statute  of  Limitations.  8pear9  v. 
Hartleyy  3  £sp.  Ca.  81. 

(t)  Homeartle  v.  Forron,  8  B.  &  A. 
497. 

(k)  Chase  v.  Watmore^  6  M.  &  8. 180. 
If  wharfage  is  to  be  due  at  Christmas, 
whether  the  goods  be  or  be  not  removed, 
there  is  no  lien.  CraiMhay  y.  Homfrey. 
4B.&Ad.62. 

(0  Seott  V.  NewingUm,  \  Mo.  ic  B. 
252. 

(m)  Jojooibi  V.  Latour,  6  Bing.  ISOl 
Hartley  v.  Hitchcoek,  1  Starkie'sC.  408. 
And  where  that  Is  wrongftUly  done,  the 
owner  may  maintain  trover  withont  ten- 
dering what  is  due  on  the  lien.  Janet  v. 
Cliff;  1  C«  &  M.  640.  Scott  v.  Netoing- 
tm,  1  Mo.  &  R.  252. 

(n)  J)icas\.  Stoekley,  7  C.  &  P.  687. 

(0)  White  V.  Gainer,  2  Blng.  23. 

(p)  Boardman  v.  Sill,  1  Camp.  410.  n. 

(q)  Seaife  v.  Morgan,  4  M.  &  W.  271. 

(r)  Wallace r.Woodgate,'R.ScU,l93. 
JOieagy.  Stochley,  7  C.  &  P.  687.  And 
see  Xery  v.  Barnard,  8  Taunt.  149. 

(s)  Holditch  V.  Betanget,  2  Starkle'sC. 
337. 


(0  Pianoch  v.  Harrieonf  3  M.  &  W. 
532. 

(u)  Ward  v.  Felton,  1  East,  612. 

(v)  Morley  v.  Hay,  3  M.  &  Ry.  396. 
A  house  in  N.  directed  foreign  merchaots 
at  A.  (the  appellants),  to  contract  for 
building  a  ship,  except  rigging,  and  to  ad* 
vise  them  in  good  time,  to  enable  them  to 
send  it  out,  and  a  master,  allowing  them 
commission  for  trouble ;  such  agency  vai 
usual.  The  agents  entered  into  contracts 
with  the  builders,  made  advances  to  them, 
and  drew  from  time  to  time  for  such  ad- 
vances on  their  principals.  The  N,  hooM 
then  directed  their  correspondents  at  X. 
(the  respondents)  to  send  out  the  riggings 
which  was  done,  and  delivered  to  the  ap- 
pellants at  Q.;  held,  that  the  property 
thereby  vested  in  the  i^.  house,  and  that 
the  agents  at  Q.  were  entitled  to  retain 
the  goods  as  against  the  Z.  correspondents, 
as  a  lien  for  ths  advances  they  had  nuuie 
to  the  boUders,  and  the  custom-house 
expenses,  notwithstanding  they  had  pre- 
viously to  such  delivery  obtained  an  as* 
signment  of  the  ship,  and  procured  its 
registry,  in  the  name  of  one  of  their  part- 
ners; that  appearing  to  have  been  done 
for  securing  the  ship,  and  fitdlitating  aa 
equitable  arrangement  with  the  N,  house. 
Jtogerton  v.  Beid^  1  Knapp,  362. 
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LIMITATIONS  (to). 

1.  Provisions  of  the  stai.  3  4"  4  WiU.  4,  e.  27,  as  to  making  entry  or  dis- 

tress, or  bringing  an  action  to  recover  any  land  or  rent,  p.  651 . 

2.  Of  the  Stat,  8  4'  4  WUh  4,  c,  42,  as  to  actions  of  debt  for  rent  on  indent 

tures  of  demise,  actions  of  covenant,  debt  on  bond  or  other  specialty, 
actions  of  debt  or  scire  facias  on  recognizance,  p.  656. 

3.  Proof  of  an  issue  taken  on  the  plea  of  actio  non  accrevit,  Sfc.  under 

the  Stat.  21J.  1,  p.  657. 

4.  Evidence  of  subsequent  acknowledgments,  mutual  accounts,  Spc,  p.  670. 

5.  Proof  of  disability,  Sfe.,  p.  672. 

Br  the  stat.  8  &  4  Will.  4,  c.  27,  s.  2,  it  h(y)  enacted,  that  after  the  31  st  Right  of 
day  of  December  1883,  no  person  shall  make  an  entry  or  distress,  or  bring  entry, 
an  action  to  recorer  any  land  (z)  or  rent  but  within  20  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such 
action,  shall  have  first  accrued  to  some  person  through  whom  he  claims ;  or 
if  such  right  shall  not  have  accrued  to  any  person  through  whom  he  claims, 
then  within  20  years  next  after  the  time  at  which  the  right  to  make  such 


(to)  A  decree  in  equity  is  not  aifected  by 
the  Statute  of  Limitations  (21  J.  1).  Mil- 
dred V.  Robinson,  19  Ves.  587.  Knepp's 
Case,  202.  Where  there  is  a  term  to  attend 
the  inheritance,  and  the  right  to  the  inhe- 
ritance is  lost  by  fine  and  nonclaim,  equity 
follows  law,  and  cannot  consider  him  who 
has  lo3t  the  inheritance  as  entitled  to  claim 
in  equity  the  term  which  is  to  attend  it. 
Reynolds  v.  Jones,  2  Sim.  &  Stu.  206. 
An  estate  was  by  deed  of  settlement  con- 
Teyed  to  trustees,  in  trust  for  a  tenant  for 
life,  who  assigned  her  interest;  the  pos- 
session of  the  assignee  is  not  to  be  deemed 
adverse  to  the  trustee  until  the  death  of 
the  eestm  que  trust,  Fauset  y.  Carpen* 
ter,  1  Dow  &  C.  238. 

(y)  The  main  objects  of  the  statute  are: 
1,  to  make  20  years  the  limit  for  the  re- 
coyery  of  land  or  rent,  with  an  allowance 
for  disabilities,  and  to  prevent  the  remedy 
being  lost  during  that  period ;  2,  to  make 
40  years  the  extreme  limit  for  the  recovery 
of  land  or  rent,  notvrithstanding  the  exist- 
ence of  disabilities ;  3,  to  alter  the  previous 
law  where  a  person  has  different  rights; 
4,  to  alter  the  previous  law  In  the  case  of 
entails  and  unbarred  remainders ;  5,  to  a|>* 
ply  to  equitable  the  same  limitation  as  is 
provided  for  legal  estates;  6,  to  provide  a 
limitation  as  between  mortgagor  and  mort- 
g^S^j  7,  to  provide  a  limitation  as  to 
claims  of  ecclesiastical  and  eleemosynary 
corporations  sole,  and  in  respect  to  advow- 
sons ;  8,  to  abolish  all  actions,  real  or  mix- 
ed, except  writs  of  dower  and  quare  impe- 
dit  and  an  ejectment,  and  except  plaints 
for  freebench ;  and  9,  to  provide  a  limita- 
tion in  respect  to  money  secured  out  of 
land  or  rent,  or  to  any  legacy  and  arrears 


of  dower,  and  of  rent,  or  Interest    Bee  Mr, 
Stalman's  notes  on  this  Act,  p.  93. 

(z)  By  the  1st  clause  of  the  Act  land 
extends  to  manors,  messuages,  and  all 
other  corporeal  hereditaments  whatsoever, 
and  also  to  tithes  other  than  tithes  belong- 
ing to  a  spiritual  or  eleemosynary  corpora- 
tion sole;  and  also  to  any  riiare,  estate  or 
interest  in  them  or  any  of  them.  Before 
this  statute  there  was  no  limitation  appli- 
cable to  the  right  to  impropriate  tithes,  nor 
could  there  have  been  a  prescription  de  non 
decimando  against  a  lay  impropriator. 
See  below,  tit.  Tithes.  As  nonpayment 
furnished  no  presumption  of  a  grant,  the 
consequence  was,  that  time,  inst^id  of  jus- 
tifying, as  in  other  cases,  has  opened  the 
title  to  exemption  from  tithes,  by  render- 
ing such  proof  as  was  sufficient  to  show  a 
discharge  the  more  difficult  See  below, 
tit  Tithes,  and  Peters  v.  Blencowe, 
Gwill.  1483.  And  see  above,  tit  Eject- 
ment. The  statute  operates,  as  has  been 
seen,  supra,  400,  to  do  away  with  the 
doctrine  of  non-adverse  possession,  and  to 
bar  the  action  unless  it  has  been  brought 
within  twenty  years  from  the  time  when 
the  right  first  accrued  to  the  claimant  or 
party  through  whom  he  claims  in  the  man- 
ner  pointed  out  by  the  statute.  Where  a 
party  has  had  possession  of  land  for  twenty 
years,  he  cannot  be  qjected  but  by  one 
who  can  show  eltiier  that  his  right  accrued 
within  the  twenty  years  in  one  of  the  modes, 
or  that  he  laboured  under  one  of  the  dis- 
abilities specified  in  the  statute.  And  should 
a  party  after  such  possession  of  twenty  years 
be  dispossessed  or  discontinue  his  posses- 
sion, he  would  be  entitled  to  recover  in 
^ectment  at  any  time  within  twenty  years 
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entry  or  distress,  or  to  bring  such  action,  shall  have  first  accraed  to  the 
person  making  or  bringing  the  same  (a). 

By  sec.  8,  That  in  the  construction  of  this  Act  the  right  to  make  an  entry 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed 
to  have  first  accrued  at  such  time  as  hereinafter  is  mentioned ;  (that  is  to 
say,)  when  the  person  claiming  such  land  or  rent,  or  some  person  through 
whom  he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have 
been  in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent,  and  shall,  while  entitled  thereto,  have  been  dispossessed  or  have 
discontinued  such  possession  or  receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  of  such  disjiosition  or  discontinuance  of  pos- 
session, or  at  the  last  time  at  which  any  such  profits  or  rent  were  or  was  so 
receiyed ;  and  when  the  person  claiming  such  land  or  rent  shall  claim  the 
estate  or  interest  of  some  deceased  person  who  shall  have  continued  in  such 
possession  or  receipt  in  respect  of  the  same  estate  or  interest  until  the  time 
of  his  death,  and  shall  have  been  the  last  person  entitled  to  sucb  estate  or 
interest  who  shall  have  been  in  such  possession  or  receipt,  then  a  cch  right 
shall  be  deemed  to  have  first  accrued  at  the  time  of  such  death ;  nd  whea 
the  person  claiming  such  land  or  rent  shall  claim  in  respect  of  an  estate  or 
interest  in  possession  granted,  appointed,  or  otherwise  assured  by  any  in- 
strument (other  than  a  will)  to  him,  or  some  person  through  whom  he 
claims,  by  a  person  being  in  respect  of  the  same  estate  or  interest  in  the 
possession  or  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent, 
and  no  person  entitled  under  such  instrument  shall  have  been  in  such  pos^ 
session  or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at 
the  time  at  which  the  person  claiming  as  aforesaid,  or  the  person  through 
whom  he  claims,  became  entitled  to  such  possession  or  receipt  by  virtue  of 
such  instrument ;  and  when  the  estate  or  interest  claimed  shall  have  been 
an  estate  or  interest  in  reversion  or  remainder,  or  other  future  estate  or 
interest,  and  no  person  shall  have  obtained  the  possession  or  receipt  of  the 
profits  of  such  land,  or  the  receipt  of  such  rent  in  respect  of  such  estate  or 
interest,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time 
at  which  such  estate  or  interest  became  an  estate  or  interest  in  possession ; 
and  when  the  person  claiming  such  land  or  rent,  or  the  person  through 
whom  lie  claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or 
breach  of  condition,  then  such  right  shall  be  deemed  to  have  first  accrued 
when  such  forfeiture  was  incurred  or  such  condition  was  broken  (6). 

Sec.  4  provides,  that  the  right  to  make  an  entry  or  distress,  or  bring  an 


after,  for  by  the  third  danse  the  right  to 
recover  would  be  deemed  to  hare  accraed 
at  the  time  of  the  discootiniumce  of  the 
poflsestioii ;  so  that  he  would  not  be  barred 
by  the  statute,  and  his  title  by  poMesaion 
for  twenty  years  would  prevail  against  the 
defendants,  whose  title  is,  by  sect.  34,  ex- 
pressly extinguished  at  tiie  expiration  ot 
the  period  of  limitation.  Supra,  405  («). 
(a)  The  effect  of  the  statute  is,  that 
twenty  years  adverse  possession  will  be  a 
bar  to  all  adverse  claUnB,  with  an  allow- 
ance of  ten  years  to  persons  under  dis- 
ability to  pursue  their  rights.  The  limita- 
tion runs, 

1.  In  the  ease  of  an  estate  in  possession, 
from  the  period  of  dispossession. 


2.  In  the  ease  of  a  person  dying  in  pos- 
session, from  the  period  of  his  death. 

3.  In  the  ease  of  a  person  claiming  by 
alienation,  from  the  period  of  such  aliena- 
tion. 

4.  In  the  ease  of  a  future  estate  or  In- 
terest, from  the  period  of  its  fidliag  into 
possession. 

5.  In  case  of  a  forfeiture  or  breach  of 
condition,  from  the  period  of  such  for- 
feiture incurred  or  condition  broken. 

(b)  See  note  (  ),  and  tuyroj  tit  Ejxct- 
MKNT,  400,  as  to  the  effect  of  this  daase 
as  superseding  the  former  doctdne  of  non- 
adverse  possession. 
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action  to  recover  land,  shall,  in  respect  of  an  estate  in  reversion  o?  remain-  Right  of 
der,  be  deemed  to  have  accrued  at  the  time  when  such  estate  shall  have  ^tiy. 
come  into  possession  (c). 

Sec.  6  provides,  that  the  right  shall  be  deemed  to  accrue  to  the  rever- 
sioner when  the  estate  vests  in  possession,  by  the  determination  of  any 
estate  in  respect  of  which  such  land  shall,  or  the  profits  thereof,  or  such  rent 
shall  have  been  received,  notwithstanding  the  person  claiming  such  land, 
or  some  person  through  whom  he  claims,  shall  at  any  time  previous  to  the 
creation  of  the  estate  or  estates  which  shall  have  determined,  have  been 
in  possession  or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
rent. 

Sec.  6.  An  administrator  is  to  claim  as  if  he  obtained  the  estate  without 
interval  after  the  death  of  the  deceased  (d). 

Sec.  7.  In  the  case  of  a  tenancy  at  will,  the  right  shall  be  deemed  to 
accrue  either  at  the  determination  of  such  tenancy,  or  at  the  expiration  of 
one  year  next  after  the  commencement  of  such  tenancy.  No  mortgagee  or 
eeitui  que  trust  to  be  deemed  a  tenant  {e)  at  will  within  the  meaning  of  the 
clause. 

Sec.  8.  In  the  case  of  a  tenancy  from  year  to  year,  or  other  period,  with- 
out lease  in  writing,  the  right  shall  be  deemed  to  have  accrued  at  the  deter- 
mination of  the  first  of  such  years  or  other  periods,  or  at  the  last  time  when 
any  rent  payable  in  respect  of  such  tenancy  shall  have  been  received,  which 
shall  last  happen. 

Sec.  9.  When  any  person  shall  be  in  possession  or  in  receipt  of  the  profits 
of  any  land,  or  in  receipt  of  any  rent,  by  virtue  of  a  lease  in  writing,  by 
which  a  rent  amounting  to  the  yearly  sum  of  20  s.  or  upwards  shall  be  re- 
served, and  the  rent  reserved  by  such  lease  shall  have  been  received  by  some 
person  wrongfully  claiming  to  be  entitled  to  such  land  or  rent  in  reversion, 
immediately  expectant  on  the  determination  of  such  lease,  and  no  payment 
in  respect  of  the  rent  reserved  by  such  lease  shall  afterwards  have  been  made 
to  the  person  rightfully  entitled  thereto,  the  right  of  the  person  entitled  to 
such  land  or  rent,  subject  to  such  lease,  or  of  the  person  through  whom  he 
claims,  to  make  an  entry  or  distress,  or  to  bring  an  action  after  the  deter- 
mination of  such  lease,  shall  be  deemed  to  have  first  accrued  at  the  time  at 
which  the  rent  reserved  by  such  lease  was  first  so  received  by  the  person 
wrongfully  claiming  as  aforesaid ;  and  no  such  right  shall  be  deemed  to 
have  first  accrued  upon  the  determination  of  such  lease,  to  the  person  right- 
fully entitled  (/> 

Sec.  10.  No  person  shall  be  deemed  to  have  been  in  possession  of  any  land, 
merely  by  reason  of  having  made  an  entry  thereon  {g). 


{e)  As  to  the  former  law,  see  Doe  v. 
JDanvers,  7  East,  290 ;  1  Yes.  278. 

((0  Before  this,  the  time  was  from  the 
time  of  taking  out  administration.  See 
Stm{ford*$  Cast,  Cro.  J.  61 ;  Cary  ?.  Ste* 
j>A«njDii,SaIk.421 ;  Murray  Y.Satt  India 
Company f  5  B.  &  A.  204.  Sypraf  tit 
B/BCTMBNT,  407. 

(e)  The  stat.  21  J.  1,  did  not  apply 
where  the  person  in  possession  was  tenant 
at  snfibrance ;  Doe  v.  HvU^  2  Dow.  k  B. 
38.  Nor  in  the  case  of  a  mortgagor  in  pos- 
session by  consent  of  mortgagee  i  Hall  ▼• 


Doe^  8  B.  &  A.  187 ;  Doe  v.  Maitey,  8  B. 
&C.  767. 

(/)  The  Stat  of  James  did  not  begin  to 
mn  against  the  remainder-man  till  the  ex- 
piration of  the  lease;  Doe  y.  Danvert,  9 
East,  299. 

Of)  To  make  an  entry  or  claim  arail- 
able  to  avoid  a  fine  with  proclamations^ 
possession  most  now  be  taken,  See,  Hie 
Stat  4  &  5  Ann.  c.  16,  s.  16,  enacted,  that 
an  action  shonld  be  brought  within  the 
year.  See  the  law  on  this  subject  previous 
to  the  statute,  Ejeotmbnt,  401, 2. 
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Sec.  11.  No  continual  or  other  claim  upon  or  near  any  land,  shall  pre- 
serve any  right  of  making  an  entry  or  distress,  or  of  bringing  an  action  (A). 

Sec.  12.  When  any  one  or  more  of  seyeral  persons  entitled  to  any  land  or 
rent  as  coparceners,  joint-tenants,  or  tenants  in  common,  shall  have  been  in 
possession  or  receipt  of  the  entirety,  or  more  than  his  or  their  undivided 
share  or  shares  of  snch  land,  or  of  the  profits  thereof,  or  of  such  rent,  for  his 
or  their  own  benefit,  or  for  the  benefit  of  any  person  or  persons  other  than 
the  person  or  persons  entitled  to  the  other  share  or  shares  of  the  same  land 
or  rent,  snch  possession  or  receipt  shall  not  be  deemed  to  have  been  the 
XMssession  or  receipt  of  or  by  snch  last-mentioned  person  or  persons^  or  any 
of  them  (t). 

Sec.  18.  When  a  younger  brother  or  other  relation  of  the  person  entitled 
as  heir  to  the  possession  or  receipt  of  the  profits  of  any  land,  or  to  the 
receipt  of  any  rent,  shall  enter  into  the  possession  or  receipt  thereof,  such 
possession  or  receipt  shall  not  be  deemed  to  be  the  possession  or  receipt  of 
or  by  the  person  entitled  as  heir  {k). 

Sec.  14.  Provided,  that  when  any  acknowledgment  of  the  title  of  the 
person  entitled  to  any  land  or  rent,  shall  have  been  given  to  him  or  his 
agent  in  writing,  signed  by  the  person  in  possession  or  in  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  snch  rent,  then  such  possession  or 
receipt  of  or  by  the  person  by  whom  such  acknowledgment  shall  have  been 
given,  shall  be  deemed  to  have  been  the  possession  or  receipt  of  or  by  the 
person  to  whom  or  to  whose  agent  such  acknowledgment  shall  have  been 
given  at  the  time  of  giving  the  same,  and  the  right  of  such  last-mentioned 
person,  or  any  person  claiming  through  him,  to  make  an  entry  or  distress, 
or  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  such  acknowledgment,  or  the  last  of  snch 
acknowledgments,  if  more  than  one,  was  given. 

Sec.  15.  When  no  such  acknowledgment  as  aforesaid  shall  have  been 
given  before  the  passing  of  this  Act,  and  the  xxMwession  or  receipt  of  the 
profits  of  the  land,  or  the  receipt  of  the  rent,  shall  not,  at  the  time  of  the 
passing  of  this  Act,  have  been  adverse  to  the  right  or  title  of  the  person 
claiming  to  be  entitled  thereto,  then  such  person,  or  the  person  claimiBg 
through  him,  may,  notwithstanding  the  period  of  20  years  hereinbefore 
Umited  shall  have  expired,  make  an  entry  or  distress,  or  bring  an  action  to 
recover  such  land  or  interest,  at  any  time  within  five  years  next  after  the 
passing  of  this  Act* 

Sec.  16.  Persons  under  disability  of  infancy,  coverture,  idiotcy,  Innacy, 


(h)  See  Co.  Lilt.  250,  a.  b.  n.  (1).  By 
the  present  Act  the  right  of  entry  will  not 
be  tolled  by  a  descent  cast. 

<i)  See  tit  Ejectmbnt,  400,  as  to  the 
former  law  on  this  subject ;  see  also  429, 
Whether  a  writing  amounts  to  an  ac- 
knowledgment of  title  within  the  above 
clause,  is  a  question  for  the  Judge  and 
not  for  the  jury  to  decide.  A  party  In 
possession  adversely  of  land  being  applied 
to  by  the  party  claiming  title  to  it  to 
pay  rent,  and  offered  a  lease  of  it,  wrote 
as  follows,  ^  Although,  if  matters  were  con- 
tested, I  am  of  opinion  that  I  should  est»* 
blish  a  legal  right  to  the  premises,  yet, 
under  all  circamstaDces,  I  have  made  up 
my  mind  to  accede  to  the  proposal  you 


made  of  paying  a  moderate  rent  oa  an 
agreement  for  a  term  of  twenty-one  yean." 
l%e  iMugain  subsequently  went  off,  and  no 
rent  was  naid  or  lease  executed.  Held, 
that  this  letter  was  not  an  acknowledg* 
ment  of  title  within  the  statute.  JDoe  v. 
JB^imefuif,  6  M.  ft  W.  885.  LandsinlTM 
were  settled  on  the  wife  for  life,  with  re- 
mainder to  her  issue  in  tail,  and  In  1 818 
the  estate  tail  was  enlarged  into  a  fee,  and 
a  new  estate  taU  carved  out,  with  limitatioB 
in  tail  to  the  lessor  of  plaintiff;  held,  that 
the  latter  tenant  in  tail  had  the  sane  time 
for  bringing  ejectment  as  the  original  tenaat 
in  tail  IumI  when  his  remainder  came  into 
possession,  vis.  twenty  years.  lb* 
(k)  See  Ck).  Litt  242»  a. 
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unsoundness  of  mind,  or  absence,  or  beyond  seas,  and  their  representatives,  Rigbtof 
to  be  allowed  10  years  from  the  termination  of  their  disability  or  death  (l).    ^"7« 

But  by  sec  17,  No  action,  &c.  shall  be  brought  beyond  40  years  after  the 
right  of  action  accrued  (m). 

And  by  sec.  18,  No  further  time  is  to  be  allowed  for  a  succession  of  disa- 
bilities (n). 

Sec.  5^.  When  the  right  to  an  estate  in  possession  is  barred,  the  right  of 
the  same  person  to  future  estates  shall  also  be  barred. 

Sec.  21.  Where  the  tenant  in  tail  is  barred,  the  remainder»men,  whom  he 
might  have  barred,  shall  not  recover  {o). 

Sec.  22.  Possession  adverse  to  a  tenant  in  tail  shall  run  on  against  the 
Temainder-men  whom  he  might  have  barred. 

Sec.  23.  Where  there  shall  have  been  possession  under  an  assurance  by  a 
tenant  in  tail,  which  shall  not  bar  the  remainders,  they  shall  be  barred  at 
the  end  of  20  years  after  the  time  when  the  assurance,  if  then  executed, 
would  have  barred  them. 

Sec.  24.  No  suit  in  equity  to  be  brought  after  the  time  when  the  plaintiff, 
if  entitled  at  law,  might  have  brought  an  action  (p). 

Sec.  25.  In  cases  of  express  trust,  the  right  shall  not  be  deemed  to  have 
accrued  until  a  conveyance  to  a  purchaser  (q). 

Sec.  26.  In  cases  of  fraud  no  time  shall  run  whilst  the  fraud  remains 
concealed  (r). 

Sec.  27.  Saves  the  jurisdiction  of  courts  of  equity  in  refusing  relief  on 
the  ground  of  acquiescence  or  otherwise,  to  a  party  whose  right  may  not  be 
barred  under  the  Act. 

Sec.  28.  A  mortgagor  is  to  be  barred  at  the  end  of  20  years  from  the 
time  when  the  mortgagee  took  possession,  or  from  the  last  written  acknow- 
ledgment ($), 

Sec.  29.  No  lands  or  rents  to  be  recovered  by  ecclesiastical  or  eleemosy- 
nary corporations  sole,  but  within  two  incumbencies  and  six  years,  or  60 

years  (t). 

Sec.  90.  No  advowson  is  to  be  recovered  but  within  three  incumbencies, 

or  60  years. 

Sec.  81.  Incumbencies  after  lapse  to  be  reckoned  within  the  period,  but 
not  incumbencies  after  promotions  to  bishoprics. 

Sec.  83.  No  advowson  to  be  recovered  after  100  years  from  the  time  of 
possession  adversely  claimed. 


(I)  Imprisonment  is  not  included,  as  in 
the  Stat  of  James ;  for  it  does  not  prevent 
a  party  from  pursuing  legal  measures. 

(m)  This  clause  gives  a  title,  notwith- 
standing a  succession  of  disabilities. 

(n)  It  was  doubtful  before  this  whether 
there  might  not  be  a  succession  of  disabi- 
lities, provided  there  was  no  instant  of 
time  during  which  the  disability  was  sus- 
pended. 4  T.  R.  310;  Doe  v.  Jesson,  6 
Bast,  80. 

(o)  Cotterell  v.  Dutton^  4  Tiuut.  826 ; 
9  Cm.  Dig.  483 ;  and  see,  as  to  the  effect 
of  tliese  and  the  two  following  clauses, 
Mr.  Stalman's  Notes  to  the  statute. 

(p)  This  clause  places  equitable  inte- 


rests on  the  same  fboting  with  legal  es* 
tates. 

{q)  By  the  rule  in  equity  no  length  of 
time  bars  an  express  trust  \  but  this  rule 
is  applicable  only  as  between  the  trustee 
and  cettui  que  trust  Bedford  v.  JRoele, 
19  Ves.  97. 

(r)  See  Brown  v.  Howard,  S  B.  &  B. 
73;  see  also  p.  660. 

(s)  See  Stoantan  v.  Ravertf  3  Atk.  106; 
Stockly  V.  Stocklyy  1  Ves.  &  B.  23. 

(i)  Previously  ecclesiastical  persons  were 
not  bound  by  the  Statute  of  Limitations. 
Co.  Litt  115,  a ;  1 1  Rep.  78,  b ;  3  Cr.  Dig. 
613.  As  to  fines  under  stat.  4  H.  7,  c.  24, 
$ee  6  Cr.  Dig.  232. 
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Right  of  Sec.  84.  At  the  end  of  the  period  of  limitation  the  right  of  the  partp  ont 

entry.  ^f  poflsession  to  be  extinguished  (u). 

Sec.  35.  The  receipt  of  rent  is  to  be  deemed  the  receipt  of  profits. 

Sec.  80.  Real  and  mixed  actions,  except  of  dower,  qnare  impedit,  and 
ejectment,  are  abolished; 

Sec.  89.  No  descent  cast,  discontinuance,  or  warranty,  shall  toll  or  defeat 
a  right  of  entry. 

Sec.  40.  Money  charged  upon  land  and  legacies  to  be  deemed  satisfied 
at  the  end  of  20  years,  if  there  shall  be  no  interest  paid  or  acknowledgment 
in  writing  in  the  meantime. 

Sec.  41.  No  arrears  of  dower  shall  be  recovered  for  more  than  six  years. 

Sec.  42.  No  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy 
or  any  damages  in  respect  of  such  arrears  of  rent,  or  interest,  shall  be  reco- 
vered by  any  distress,  action  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an  acknowledgment 
of  the  same  in  writing  shall  have  been  given  to  the  person  entitled  thereto, 
or  his  agent,  signed  by  the  person  by  whom  the  same  was  payable,  or  his 
agent;  provided,  nevertheless,  that  where  any  prior  mortgagee  or  other 
incumbrancer  shall  have  been  in  possession  of  any  land  or  in  the  receipt 
of  the  profits  thereof,  within  one  year  next  before  an  action  or  suit  shall  be 
brought  by  any  person  entitled  to  a  subsequent  mortgage,  or  other  incum- 
brance, on  the  same  land,  the  person  entitled  to  such  subsequent  mortgage, 
or  incumbrance,  may  recover  in  such  action  or  suit  the  arrears  of  interest 
which  shall  have  become  due  during  the  whole  time  that  such  prior  mort> 
gagee  or  incumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  al- 
though such  time  may  have  exceeded  the  said  term  of  six  yean. 

2.  By  the  stat.  8  &  4  Will.  4,  c  42,  s.  8,  actions  of  debt  for  rent  upon  an  in- 
denture of  demise,  actions  of  covenant  or  debt  upon  any  bond  or  other  spe- 
cialty, actions  of  debt  or  scire  faaa»  upon  recognizance,  shall  be  commenced 
and  sued  within  ten  years  after  the  end  of  that  session,  or  within  twenty  years 
after  the  cause  of  such  actions  or  suits  but  not  after ;  all  actions  for  penidties, 
damages,  or  sums  of  money  given  to  the  party  grieved  by  any  statute  then 
or  thereafter  to  be  in  force  within  one  year  after  the  end  of  that  session,  or 
within  two  years  after  the  cause  of  such  actions  or  suits  but  not  after;  actions 
of  debt  upon  any  award  when  the  submission  is  not  by  specialty,  or  for  anj 
fine  due  in  respect  of  any  copyhold  estate,  or  for  an  escape,  or  for  money 
levied  on  ktlj  fieri  fadtu^  within  three  years  after  the  end  of  the  then  present 
session,  or  within  six  years  after  the  cause  of  such  actions  or  suits,  but  not 
after ;  provided  that  nothing  therein  contained  shall  extend  to  any  action 
given  by  any  statute,  where  the  time  for  bringing  such  action  is  or  shall  he 
by  any  statute  specially  limited. 

Sec.  4.  Provides  for  the  case  of  an  infant,  feme  coverte,  non  compos^  or 
person  beyond  sea,  as  to  whom  the  limitation  begins  to  run  from  the  time 
of  disability  removed. 

Sec.  5.  Provides,  that  if  any  acknowledgment  shall  have  been  made,  either 
by  writing  signed  by  the  party  liable  by  virtue  of  such  indenture,  specialty, 
or  recognizance,  or  his  agent,  or  by  part  payment  or  part  satisfaction  on 
account  of  any  principal  or  interest  being  then  due  thereon,  it  shall  be  law- 
ful for  the  party  entitled  to  bring  his  action  within  twenty  years  after  sach 

(u)  See  as  to  the  effect  of  this  clause,  iupruy  661 ,  note  (w),  and  tit  Bjsctmbiit,  405  («}• 


LIMITATIONS. 


657 


acknowledgment;  or  in  case  the  person  entitled  to  such  action  shall,  at 
the  time  of  such  acknowledgment,  be  under  such  disability,  or  the  party 
making  such  acknowledgment  be  at  the  time  of  making  the  same  beyond 
the  seas,  then  within  twenty  yeaia  after  such  disability  shall  have  ceased,  or 
the  party  shall  have  returned  from  beyond  seas;  and  the  plaintiff  in  any  such 
action  on  any  indenture,  specialty,  or  recognizance,  may,  by  way  of  replica- 
tion^  state  such  acknowledgment,  and  that  such  action  was  brought  within 
the  time  aforesaid,  in  answer  to  a  plea  of  the  statute. 

Sec.  6.  After  reversal  of  judgment  for  the  plaintiff,  or  arrest  of  judgment, 
or  reversal  of  the  defendant's  outlawry,  the  plaintiff,  or  his  personal 
representative,  may  commence  a  freeh  action  within  one  year,  and  not 
after. 

See.  7.  No  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
nor  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey,  Sark,  nor  any  islands 
adjacent  to  any  of  them,  being  part  of  his  Majesty's  dominions,  shall  be 
deemed  to  be  beyond  seas  within  the  Act 

By  the  stat.  21  J.  1,  c.  16,  s.  3,  the  following  limitations  are  prescribed, 
viz.  actions  on  the  case  (other  than  for  slander),  and  actions  for  account,  and 
actions  for  trespass,  debt,  detinue  and  replevin  for  goods  or  cattle,  and  an 
action  for  trespass,  quare  ekuuum  /regitf  within  six  years  next  after  the 
cause  of  such  action  or  suit,  and  not  after;  and  actions  of  trespass,  of  assault, 
battery,  wounding,  imprisonment,  or  any  of  them,  within  four  years  next 
after  the  cause  of  such  actions  or  suit,  and  not  after ;  and  actions  upon 
the  ease  for  words,  within  two  years  next  after  the  words  spoken,  and  not 
aft«r(i(7). 

On  issue  taken  on  the  plea  of  this  statute  (x)^  that  the  cause  of  action   Proof  on 
accrued  (y)  within  six  years,  the  burthen  of  proof  lies  on  the  plaintiff,  and  ^^^^®  ^^ 
lie  must  prove  a  cause  of  action  within  the  limit  (z).    After  proof  of  the  accrevit 
cause  of  action  itself,  he  must  show  the  commencement  of  the  action  accord- 
ing to  the  issue  taken.    Where  the  issue  was  on  the  question  whether  the  Commence- 
cause  accrued  within  six  years  of  the  exhibiting  of  the  hiOj  the  memoran-  meotof  the 
dum  on  the  record  was  held  to  be  evidence  to  show  the  day  when  the  '^  ^* 
bill  was  exhibited  (a). 


(uf)  The  stBtnte  will  bar  a  foreign  debt 
A  bill  baviog  been  accepted  in  France  by 
a  Scotchman,  the  acceptor  left  France,  and 
was  absent  tUl  his  death ;  bnt  after  he  had 
left  France,  a  suit  was  bistitated,  and 
judgment  obtained  against  him  in  a  F^ch 
court ;  six  years  afterwards  elapsed  before 
a  proceeding  instituted  in  a  Scotch  court ; 
It  was  held  that  the  debt  was  barrrd,  being 
no  longer  enforceable  in  the  country  ac- 
cording to  the  law  of  which  it  was  sought 
to  be  enforced.  Von  v.  Lippman,  4  CI. 
&  F.  1.  The  plea  of  the  statute  was  held 
to  bar  an  action  in  this  country  brought  on 
an  instrument  of  obligation  in  Scotland, 
although  by  the  law  of  that  country  the 
cause  of  action  thereon  continued  for  40 
years  ttom  the  execution  of  it  British 
Linen  Com,  v.  Drummond,  10  B.  k  C.  909. 

(ar)  The  statute  must  be  pleaded  by  the 
defendant  (as  to  a  8et-<^,  see  tit.  Set-off). 
Bnt  although  the  statute  be  not  pleaded, 
yet  if  more  than  six  years  have  elapsed, 
ft  may  stiU  be  left  to  the  jury  to  presume 
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from  lapse  of  tline,  under  the  special  cir- 
cumstances, that  the  debt  has  been  satis- 
fied. See  2  Starkie's  C.  407,  and  tit 
Payment.  The  statute  bars  the  remedy, 
not  the  debt  Higgins  ▼.  Scotty  9  B.  &  A. 
418.  And  therefore,  where  an  attorney  for 
a  plahitiff  had  obtained  Judgment,  and  the 
defendant  was  afterwards  discharged  un- 
der the  Lords'  Act,  but  at  a  subsequent 
period  tLjifa,  issued  against  his  goods,  and 
the  sheriff  levied  the  damages  and  costs ;  it 
was  held,  that  the  attorney  (though  he  had 
taken  no  step  in  the  cause  within  six 
years)  had  still  a  lien  on  the  judgment  for 
his  bill  of  costs,  and  the  Court  directed  the 
sheriff  to  pay  him  the  amount  out  of  the 
proceeds  of  the  goods.  Higgxnt  v.  Scott, 
S  B.  &  Ad.  418. 

(y)  A  limitation  of  action  for  anything 
dimey  ice,  does  not,  it  seems,  apply  to  an 
action  for  money  had  and  received.  C/m- 
phelhy  v.  Maclean,  1  B.  &  A.  42. 

(z)  Hurst  v.  Parfur,  1 B.  &  A.  92. 

(a)  And  now  see  the  Process  Act,  tit 
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LIMITATIOK8. 


Proof  of 
the  cause 
of  action, 
within,  &c. 


Where  the  bill  is  intitled  generally  of  the  term,  it  has  relation  to  the  fint 
day  of  the  term  (b). 

Where  the  declaration  had  been  filed  in  the  vacation^  and  was  intitled  of 
the  preceding  term,  it  was  held  to  be  competent  to  the  defendant  to  prove 
that  the  action  was  in  fact  commenced  after  the  expiration  of  the  nx 
years  (c). 

If  the  plaintiff,  to  a  plea  of  the  statute,  reply  a  writ  {d)  sued  out  within 
the  time,  and  the  defendant,  by  his  rejoinder  of  md  Hel  record,  deny  the 
existence  of  sach  a  wnt,  the  trial  is  by  the  Court  on  inspection  of  the 
record  (e). 

If  the  plaintiff,  reply  the  writ  general^,  the  defendant  may  in  his  rejoinder 
show  the  time  when  it  really  issued,  and  plead  that  the  cause  of  action 
did  not  accrue  within  six  years  from  that  date.  In  this  ca8e(/),  if  the 
plaintiff  in  his  sur-rejoinder  allege  a  cause  of  action  within  the  six  yean» 
and  take  issue  on  the  fact,  the  day  in  the  rejoinder  will  be  taken  to  be  the 
commencement  of  the  action. 

If  the  cause  has  been  removed  by  habeaacorptu  from  an  inferior  court,  and 
after  a  declaration  Jenavo  in  the  superior  court,  the  defendant  plead  that  the 
cause  of  action  did  not  accrue  within  the  six  years  next  before  the  letfe  of 
the  habeas  corpuSy  the  plaintiff  may  reply  the  suit  below,  and  show  it  to  hsve 
been  commenced  within  time  to  save  the  statute  (g).  So  if  the  plaintiff 
having  commenced  a  suit  within  due  time  die  (A),  or  being  a  feme  sole  at 
the  commencement  of  the  action,  marry ;  the  representatiTe  in  the  one  case^ 
or  husband  and  wife  in  the  other,  if  they  eonunence  a  new  action  within  t 
reasonable  time  afterwards  (and  this  is  usually  understood  to  be  a  year\ 
may  reply  the  fact  to  a  plea  of  the  statute.  The  proof  will  be  either  by 
inspection  of  the  record  by  the  Court,  or  by  eyidence  of  the  cause  of 
action  within  the  time  limited,  according  to  the  nature  of  the  rejoinder, 
which  *may  either  deny  the  existence  of  such  a  record,  or  deny  that  the 
cause  of  action  arose  within  the  time. 

In  the  case  of  trespass  quare  clautum  Jregity  and,  as  it  seems,  in  other 
actions  of  tort,  it  is  not  sufficient  to  prove  an  acknowledgment  of  the  tres- 
pass or  tarty  and  a  promise  to  make  compensation  within  the  limit  («).  It 
has  even  been  held,  where  there  was  no  distinct  evidence  as  to  the  time  of 
committing  the  trespass,  and  it  was  doubtful  whether  it  had  been  committed 
within  six  years,  that  such  an  acknowledgpnent  by  the  defendant,  and  t 
promise  to  make  compensation,  was  not  evidence  to  go  to  a  jury  of  a  tres- 
pass within  the  six  years  (A).    Although  fraud  will  take  a  case  out  of  the 


HuNDRBn.*-TiXB.  Formerly  the  plea 
stated  tlie  day  when  the  bill  was  exhibited. 
2  WULSannd.  123,n.5. 

(6)  1  T.  R.  116. 

(c)  Snell  y.  Phillips^  Peake's  C.  209, 
The  defendant  might  show  by  the  writ  that 
it  was  not  sued  oat  till  the  20th  of  No- 
vember, the  memorandum  being  general  of 
Michaelmas  term.  Granger  ▼.  Charge, 
6  B.  &  C.  148,  tupray  note  (a). 

{d)  A  special  tettatum  capiat,  though 
irregnlar,  is  a  sufficient  commencement  to 
save  the  statute.  Beardmore  ▼.  Ratten- 
6tfyiy,5B.  &A.462.  Darwin  y.  Lmcoln. 
6  B.  &  A.  444. 

(e)  Swith  V.  ^otoer,  3  T.  R.  662.  And 
rpgoiar  continuances  must  be  shown  on  the 


record.  An  attachment  of  priTiIege  is  not 
a  continuance  of  a  bill  of  Middlesex,  ts 
save  the  statute.    Ibid. 

(/)  Vide  jupra,  449. 

{g)  Matthews  v.  PhUlips,  Salk.  4U; 
for  although  this  suit  above  be  no  conlinii- 
ance  of  the  suit  below,  yet  the  plalntiiTbsf 
legally  pursued  his  right. 

(h)  Forbes  v.  Ld.  MiddUton,  WiUcf, 
269,  note  E;  Salk.  424. 

(i)  Salk.  424.  Hurst  y.  Parker,  1  & 
&A.92. 

(k)  Ibid.  Note,  there  was  no  acknow- 
ledgment of  a  trespass  committed  witbia 
six  years  of  the  commencement  of  the 
suit,  for  even  although  theacknowledgnest 
might  prove  a  cause  of  action  then  ezisl^ 
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statute,  yet  the  statute  will  be  a  bar,  if  six  yean  elapse  after  the  discovery  Proof  of 
of  the  fraud  (/).  *^e  cause 

In  an  action  against  an  attorney  for  negligence,  it  has  been  held  that  the  ^^q  ^^ 
statute  runs  from  the  time  of  the  negligence,  and  not  from  the  time  when 
special  damage  accrued  in  consequence  of  such  negligence  (m). 

So  on  an  Implied  promise  to  indemnify,  the  statute  runs  from  the  damni- 
fication (n). 

In  an  action  for  words  actionable  in  themselves,  the  statute  runs  from 
the  time  of  the  speaking,  although  they  have  occasioned  special  damage  (o), 
and  the  action  must  be  brought  within  two  years.  Where  special  damage 
is  the  gist  of  the  action,  the  statute  runs  from  the  time  of  the  special 
damage  only;  and  the  limitation  is  six  years  (p). 

In  an  action  for  the  consideration  money  for  an  annuity  avoided  by  the 
grantor,  the  limitation  runs  from  the  time  when  the  grantor  made  his  elec- 
tion (q). 

Where  the  limitation  is  as  to  anything  done  under  the  Act,  if  the  action 
be  tretpau,  it  must  be  brought  within  the  limit  from  the  act  of  trespass; 
but  if  the  action  be  case  for  consequential  damage,  the  time  runs  from  the 
time  of  the  damage  (r). 


ing,  it  does  not  follow  that  it  existed  at  a 
Bubseqaent  time. 

(0  Per  King,  U.C.iaThe  South  Sea 
Company  y.  WynumdMeU^  3  P.  Wms.  143. 
£ree  v.  Holheeh^  Doog.  090.    A  law  agent 
vas  held  to  be  respoiuible  for  negligence 
after  a  lapse  of  twenty-flve  years,  and  ao- 
qniescence  in  the  loss  and  settlement  of 
aecount  and  discharge  by  the  dienf  s  re- 
presentative ;  it  appearing  that  the  defen- 
dant had  concealed  the  real  state  of  the 
transaction,  and  had  not  oommnnicated  the 
insolvent  state  of  the  parties  with  whom 
he  dealt.     Maedomdd  v.  Macdonald,  1 
Bligh,  315.    It  is  the  policy  of  the  statnte 
to  prevent  the  discussion  of  title  where 
evidence  has  perished :  even  in  cases  where 
it  is  not  too  late  to  bring  ^ectment,  courts 
of  equity  have  refused  to  interfere  because 
evidence  has  been  lost ;  in  a  suit  by  an 
heir  to  set  aside  a  deed  as  fraudulent,  it 
was  held  that  the  cause  of  action  arose  at 
the  moment  when  the  deed  was  executed, 
or  as  soon  after  as  the  parties  interested 
were  apprised  of  the  facts.     Whdlley  v. 
Whalley,  3  Bligh,  12. 

(m)  The  declaration  stated  the  retainer 
of  the  defendant,  an  attorney,  to  ascertain 
whether  certain  mortgages,  and  a  warrant 
of  attorney,  were  a  v^id  and  sufficient 
security  for  a  loan,  and  alleged  his  mis- 
representation and  misconduct  in  the  pre- 
mises, and  that  the  securities  afterwards 
turned  out  wholly  insufficient ;  to  which  the 
Statute  of  Limitations  was  pleaded ;  it  ap- 
peared that  the  loan  was  made,  and  secu- 
rities were  given  in  1814,  and  the  interest 
regularly  paid  until  1820;  it  was  held  that 
the  allegation  of  special  damage  did  not 
alter  the  gist  of  the  action,  which  was  the 
misconduct  of  the  defendant,  which  having 
taken  place  more  than  six  years  since,  al- 
though the  discovery  was  only  recent,  the 


]dea  was  a  good  bar.  Howell  y.  Touny, 
5  B.  &  Cr.  259;  and  8  D.  &  Ry.  14.  And 
see  Sreev,  Holbeeh^  Doug.  630.  Fetter 
V.  Seal,  I  Salk.  1 1.  And  Broum  v.  How- 
ard, 2  B.  &  B.  73.  But  see  Compton  v. 
Chandlesi,  one,  ffC.  4  Esp.  C.  18.  See 
Hickman  v.  Wdlher,  WUles,  27.  UttU- 
hoy  V.  Wright,  1  Lev.  69.  Peaie  v.  Amr 
hler,  W.  Jones,  329.  15  Yin.  Ab.  tit. 
Ztvmitation, 

(n)  Huntley  y,  Sanderson,  3  Tyr.  469. 

(o)  According  to  the  stat.  21  Jac.  1,  c. 
16,  s.  3.  6Bac.  Ab.  241.  Cro.  Car.  193. 
Salk.  206.    1  Sid.  96. 

( p)  Ibid.  An  action  for  eean, mag.  may 
be  brought  within  six  years.  Cro.  Gar.  535. 

(q)  Cowper  v.  Oodmcnd,  9  Bing.  748. 
The  statute  does  not  run  till  the  action  is 
maintainable,  lb. 

(r)  Bobertt  v.  Read,  16  East,  215.  And 
see  Sutton  v.  Clarke,  6  Taunt  29.  An 
illegal  seizure  was  made  by  a  Canal  Com- 
pany for  rates,  and  a  sale  was  afterwards 
made  of  coal.  Sec,  in  respect  of  the  lessee 
of  the  colliery ;  the  limitation  runs  from 
the  time  of  seizure ;  but  in  respect  of  a 
mortgagee  out  of  possession,  and  his  ad- 
ministrator, from  the  sale.  Fraser  y. 
Swansea  Nov.  Comp.  1  Ad.  &  £11. 354. 
Where  trespass  is  barred  by  limitation, 
ejectment  is  still  maintainable.  Per  Parke, 
J.,  Trotter  v.  Simpson,  5  C.  &  P.  60. 
In  Gillon  v.  Boddington,  1  Ry.  &  M.  C. 
161,  the  defendants  had  undermined  a 
wall  of  a  wharf,  so  that  on  any  great 
tide  the  water  washed  away  some  of  the 
materials  of  the  wall,  more  than  six 
months  (the  period  of  limitation  fixed  by 
a  Dock  Act)  before  the  action,  but  the 
wall  fell  witiiin  the  six  months ;  the  action 
was  held  to  be  maintainable,  although  the 
wall  was  undermined  in  the  lifetime  of  the 
plaintiff's  ftther,  and  where  the  plaintiff 
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LIMITATIONS. 


Proof  of 
cause  of 
action 
within,  &c. 


Non  as- 
sumpsit, 
&c. 


Snch  a  limitation  does  not,  it  seems,  extend  to  an  action  for  money  had 
and  received  («). 

In  trover  the  statute  rans  from  the  conversion,  though  it  were  not  knovn 
to  the  plaintiff,  provided  no  means  have  been  used  to  conceal  it  (t).  The 
plaintiff's  want  of  knowledge  makes  no  difference  (u). 

In  an  action  of  assumpsit  the  statute  runs  from  the  time  of  the  breach 
of  promise  (:r).  On  a  promise  to  indemnify,  from  the  time  of  damnifica- 
tion (y).^ 

Where  the  cause  of  action  and  promise  are  contemporary,  aa  in  cases  of 


•had  only  an  interest  in  remafaider.    Note, 
that  the  declaration  alleged  the  plaintiff  to 
he  seised  in  fee  of  a  third  part,  &c.  whilst 
the  wall  was    kept  and  continued,    and 
suffered  and  peitnitted  to  be,  remain  and 
continue  undermined.    From  the  language 
of  the  Court  in  the  case  of  Umphelby  v. 
Maclean,  1 B.  &  A.  42,  it  should  seem  that 
wher^   the   limitation  is  as  to  anything 
done,  there  must,  according  to  the  expres- 
sion of  Lord  Bllenborough,  be  a  positive 
act  done.      See  also  Oaby  v.  Wilts  Sf 
Berks  Canal  Com.  3  M.  &  S.  580.    And 
see  JBlakeman  v.  Okanorgan  Costal  Com. 
3  Y.  &  J.  60;  where  it  seems  to  have  been 
doubted  whether  a  matter  of  complaint 
arising    from  omission  and  nonfeasance 
would  be  witldn  the  protection  of  the  re- 
strictiye  clause.    In  that  case  the  Act  con- 
tained a  limiting  clause  as  to  anything 
done  within  six  calendar  months  before 
action  brought,  unless  there  was  a  continu- 
ation; and  it  was  held,  that  the  latter 
words  meant  an  uninterrupted  unintermit- 
ting  damage,  and  did  not  apply  to  a  damage 
which  had  ceased  previous  to  the  period  of 
limitation.    In  Smith  v.  ShaWf  10  B.  &  C. 
S77,  Bayley,  J.  observed  that  it  was  not 
necessary  to  go  to  the  length  of  Selliek  v. 
Smith,  2  C.  &  P.  S84,  nor  to  say  whether 
a  mere  nonfeasance  would  be  an  act  done 
within  the  meaning  of  such  words ;  a  point 
much  doubted  in  Uie  case  of  £lakemore  v. 
Olamorganshire  Canal  Com.     In  Smith 
V.  Shaw,  above  cited,  the  giving  of  direc- 
tions by  a  doclc-master  as  to  the  transport- 
ing a  vessel  into  dock,  was  held  to  be  a 
thing  done.    In  Selliek  v.  Smith,  it  was 
held  (at  nisi  prius,  and  afterwards  by  the 
Court  of  Common  Pleas),  that  a  refusal  by 
a  Doclc  Company  to  deliver  up  wines,  was 
within  the  terms  of  a  similar  clause.   In  au 
action  by  a  reversioner  against  a  surveyor 
of  the  highways,  for  building  a  wall  on  the 
plaintiff's  close,  and  separating  a  portion 
which  was  tlirown  into  the  road,  the  di^ 
ging  of  the  soil  and  erecting  the  wall  had 
been  done  more  than  three  months  before 
the  action  brought,  but  the  wail  had  been 
subsequently,  and  within  that  period,  raised 
higher ;  it  was  held  that  the  action  was  too 
late.     Wadswarth  v.  Harley,  IB.  6c  Ad. 
991.  Where  the  wall  had  been  commenced 
moie  than  three  months  before  the  action 
brooght,  but  not  completed  until  within 
that  period,  held  that  the  plaintiff  was 


entitled  to  recover  for  any  part  of  the 
trespass  within  this  time ;  or  if  there  hid 
been  any  eHcroachment,  might  bring  eject- 
ment. Trotter  v.  Simpson,  5  C.  &  P. 
61.  Action  against  commisaioners  under 
a  local  Act  requiring  the  action  to  be 
brought  within  six  months  after  the  matter 
or  thing  done,  the  grievance  alleg^ed  wss 
an  injury  to  the  plaintiff's  hovee  in  diggm;^ 
a  sewer,  whereby  the  foundation  sank  snd 
the  walls  were  cracked,  and  the  plalntiiT 
was  disturbed  in  the  enjoyment  and  custo- 
mers prevented  firom  having  access  to  tlie 
house;  held  that  the  action  not  bemg 
brought  within  six  months  after  the  dig^ 
ging  the  sewer  which  occasioned  the  crack 
in  the  wall,  the  action  eould  not  be  sup- 
ported ;  the  continuance  of  the  crack  wi« 
not  a  continuing  damage  nor  repetition  of 
tiie  injury.  And  tliat  the  notice  .of  actioa 
and  declaration  not  alleging  the  keeping  up 
the  shores  as  a  distinct  ground  of  injary, 
the  action  could  not  be  sustained  in 
that  respect  although  continued  up  to 
within  the  time  limited  for  the  action. 
Llopd  V.  Wigney,6  Bing.  489. 

(«)  Umprntty  V.  MadeoHy  I  Kk  A. 
47. 

(0  Granger  v.  Oeorge,  5  B.  &  C.  149. 
The  defendant  had  delivered  up,  on  tlie 
10th  November  1808,  to  the  plaintiff^ 
assignees,  the  box  of  papers.  Sec  for  which 
the  action  was  brought;  hdd,  that  not 
having  had  them  in  his  possession  witlun 
tiiat  period,  there  could  have  been  no  con- 
version, and  that  the  plea  of  the  Statute  of 
Lfanitatiotts  was  a  bar,  and  that  the  wsnt 
of  knowledge  in  the  plaintiff  made  no  dif- 
ference. It  appearing  also  that  the  plain- 
tiff's writ  was  returnable  on  the  99th 
Xovember,  although  filed  generally  as  of 
Michaelmas  term;  held,  that  the  Court 
was  bound  to  consider  the  bill  as  exhibited 
on  that  day. 

(u)  lb.  and  Short  v.  Maearthy,  S  B.  & 
A.  626.  Broum  v.  Howard,  2  B.  &  B. 
73. 

(or)  Proton  v.  Howard,  2  B.  ft  B.  73. 
Shorty. MacaHhy,^B.UA.eSli^  Battleg 
V.  Falkner,  3  B.  &  A.  288.  Wheatlg  v. 
WUliams,  1  M.  &  W.  533.  WiHersheimJ. 
Counteesqf  Carlisle,  1  H.  B.  631.  HoweU 
V.  Young,  5  B.  &  C.  259,  supra. 

(y)  HuHtUy  v.  Sanderson,  IC&U. 
467. 
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indehUatua  asswnpnt^  the  plea  of  non  assumpsit  infra  sex  atmos  is  proper ;  y^^ 
but  where  the  cause  of  action  arises  subsequently  to  the  promise,  as  in  cases  sampsiti 
of  executory  contracts,  the  plea  of  nan  accrevit  infra  sex  annos  is  the  proper  *®* 
plea ;  fbr  although  the  promise  was  not  made  within  the  limit,  the  cause  of 
action  accrued  within  the  time,  which  is  sufficient  to  save  the  statute  (z). 

Where  goods  are  sold  on  an  agreement  for  a  fixed  credit,  the  statute 
runs  from  the  expiration  of  the  time  of  credit  (a). 

Where  money  lent  is  the  consideration  for  a  bill  of  exchange,  p^able  on 
a  future  day,  or  for  a  promise  of  repayment  at  a  future  day,  the  latter  is 
the  day  from  which  the  limitation  is  to  be  reckoned  (b).  And  where  a  note 
is  payable  at  a  specified  time  after  sight,  the  statute  does  not  begin  to  ope- 
rate till  that  time  has  expired  after  presentment  of  the  note  (c). 

Where  a  note  is  payable  on  demand,  the  statute  runs  fron}  the  date  (cQ. 

Where  a  note  is  payable  at  so  many  months  after  demand,  the  statute 
runs  from  the  demand  and  not  from  the  date  (e). 

Where  the  cause  of  action  does  not  arise  until  request  made,  the  statute 
runs  from  the  time  of  the  request  (/). 

A  factor  impliedly  contracts  to  account  for  such  goods  consigned  to  him 
for  sale  as  he  has  sold,  to  pay  over  the  proceeds,  and  to  deliver  the  residue 
unsold  on  demand.  An  action  for  not  accounting  does  not  lie  until  a  de- 
mand be  made,  and  from  that  time  the  statute  runs  (g).  But  in  such  cases, 
after  a  reasonable  time  has  elapsed,  the  jury  may  presume  that  the  con- 
signor has  made  a  demand,  and  that  the  factor  has  accounted  (A). 

Where  special  damage  has  resulted  from  a  breach  of  contract,  the  limita- 
tion is  to  be  computed  from  the  time  (»)  of  the  breach  of  contract,  and  not 
of  the  special  damage. 


(2)  See  1  Sannd.  38,  d.  2. ;  283,  n.  2.  2 
Saand.  63,  c.  n.  6.  Qould  t.  Johnson^  2 
liord  Ray.  838.  Salk.  422.  Buckler  t. 
MooTy  1  Vent.  101.  Debt  for  goods  sold 
and  delivered,  plea  actio  non  accrevit  in^ 
fra  iex  annos ;  eTidence  of  goods  delivered 
beyond  the  six  years,  bat  of  an  acknow- 
ledgment within  the  six  years.  Bay  ley,  J. 
held  that  this  did  not  take  the  case  oat  of 
the  statute,  but  that  the  plaintiff  was  en- 
titled to  recover  on  the  count  on  an  account 
stated.    York  Sp.  Ass.  1827. 

(a)  Goods  were  sold  at  six  months'  credit, 
payment  to  be  then  made  by  a  bill  at  two 
or  three  months,  at  the  purchaser's  option. 
Held,  Parke,  J.  dubitante,  that  this  was  in 
effect  a  nine  months' credit,  and  conse- 
quently Uiat  an  action  for  goods  sold  and 
delivered,  commenced  withip  six  years  from 
the  end  of  the  nine  months,  was  in  time  to 
save  the  Statute  of  Limitations.  Helps  jr 
another  v.  Winterbottom,  2  B.  &  Ad.  431. 

{b)  Wittersheim  v.  Countess  qf  Car- 
lisle, 1  H.  B.  631 ;  which  was  an  action  by 
the  payee  against  the  drawer  of  a  bill  of  ex- 
change, to  secure  a  sum  lent  by  the  payee 
to  the  drawer ;  and  it  was  held  that  the 
statute  b«gan  to  operate,  not  from  the  loan, 
but  from  the  time  when  the  bill  became 
due.  And  see  Lord  Holt's  dictum,  3  Bac. 
Ab.  602. 

(c)  Holmes  v.  Kerrison,  2  Taunt.  323. 
Savage  v.  Aldren,  2  Starkie's  C.  312. 


(d)  Norton  v.  ElUsms,  9  M.  &  W.  461. 
Christie  v.  Fonsick,  Sel.  N.  P.  121.  But 
see  Sel.  N.  P.  344,  7th  edit 

(e)  Thorpe  v.  Booth,  1  By.  &  M.  C.  388. 
Thorpe  v.  Coombe,  8  D.  &  By.  347.  Per 
Ld.  Hardwicke,  1  Ves.  844.  Christie  ▼. 
Fonsick,  Sel.  N.  P.  137.  344,  7th  ed. ;  see 
Harris  v.  Ferrand,  Hardr.  36.  Buckler 
V.  Moor,  1  Mod.  89.  16  Vm.  Ab.  tit.  Zi- 
mitations,  pi.  14.  A  bill  payable  to  one 
who  dies  intestate,  being  accepted  after  his 
death,  the  statute  runs  from  the  date  of 
the  letters  of  administration;  for  till  then 
there  is  no  cause  of  action  in  any  one. 
Murray  v.  JSast  India  Co,,  5  B.  &  A.  204. 
Pratt  V.  Sioaine,  8  B.  &  C.  285.  See 
Stanrfbrd^s  Case,  Cro.  J.  81;  Cory  v. 
Stephenson,  Salk.  421 ;  and  a  special  re- 
plication is  unnecessary.  5  B.  &  A.  204. 
To  a  declaration  on  a  debt  to  the  bankrupt, 
and  promise  to  his  assignee,  a  plea  that  the 
action  did  not  accrue  to  the  bankrupt  with- 
in six  years,  held  bad,  for  it  excludes  the 
plaintiff  from  proof  of  a  promise  to  him- 
self.   SHnner  v.  Rebow,  Str.  919. 

if)  Oouldv.  Johnson,  2  SBlk.  422. 

(g)  Topham  v.  BraddAch,  1  Taunt  572. 

{h)  Ibid.;  and  fourteen  years  was  held 
to  be  a  reasonable  time. 

(t)  Battley  v.  Faulkner,  3  B.  &  A.  290, 
where  the  damage  was,  the  being  obliged 
by  a  suit  in  Scotland  to  pay  damages  to  a 
vendee  on  the  resale  to  him   of  goods 
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On  an  agreement  to  indemnify  the  plaintiff  against  a  distress,  and  all 
costs  of  action  by  repleTying,  the  statute  runs  from  the  time  of  payment, 
not  from  the  time  of  the  delivery  of  the  bill  of  costs  (A). 

Where  six  years  had  elapsed  since  the  committing  of  a  trespass  by  cut- 
ting down  trees,  it  was  held  that  an  action  could  not  be  maintained  for  the 
produce  of  the  sale  of  the  trees  within  the  six  years  (/). 

Where  the  defendant  had  once  been  tenant  to  the  plaintiff,  and  no  notice 
to  quit  had  been  given,  but  the  defendant  had  not  occupied,  paid  rent,  or 
done  any  act  within  the  last  six  years  from  which  a  tenancy  could  be 
inferred,  it  was  held  that  the  Statute  of  Limitations  was  a  good  defence  (m). 

A  debt  is  barred  by  the  statute,  although  a  warrant  of  attorney  be  given 
as  a  collateral  security  (n). 

Upon  issue  taken  upon  the  replication  of  a  promise  within  six  years,  the 
plaintiff  may  give  in  evidence,  not  only  an  express  promise  within  six 
years  (o),  to  pay  the  debt,  but  even  an  acknowledgment  that  the  debt  still 
subsists,  for  the  admission  is  evidence  of  a  new  promise  to  pay  the  debt(p); 
or  the  law  implies  an  assunqmt,  or  creates  a  new  debt  (q) ;  or  the  acknow- 
ledgment rebuts  the  presumption  raised  by  the  statute,  that  the  debt  has 
been  paid  (r).  But  great  mischief  and  inconvenience  have  resulted  from 
permitting  the  salutary  provisions  of  the  statute  to  be  defeated  by  mere 
oral  acknowledgments;  a  practice  by  which  the  statute  itself  was  nearly  in 
effect  defeated,  and  probably  more  encouragement  was  given  to  vexatious 
litigation  and  peijury  than  if  it  had  been  altogether  repealed  («).    These 


originally  sold  by  the  defendant  to  the 
plaintiff.  So  in  Short  v.  McCarthy ,  3 
B.  &  A.  626.  Bat  a  plea  to  an  action  for 
deceitfolly  delivering  goods  to  the  plain- 
tiff, as  the  proper  goods  of  the  defendants, 
by  means  of  which  they  were  sabseqnently 
damnified,  that  the  defendants  were  not 
guilty  within  six  years,  was  held  to  bo 
bad  on  special  demurrer.  JDytier  ▼.  Batty e, 
8  B.  &  A.  448.  And  see  Ld.  Ellenborongh's 
observations  in  MTadzen  v.  Olivant,  6 
East,  387. 

(k)  CoUingey.  Heyteood,  10  Ad,  h  Ell. 
633;  1  p.  &D.502. 

(0  Hughes  v.  Thtmuu,  18  East,  474. 
Tlie  case  was  decided  on  the  ground,  that  if 
a  tenant  for  life  levy  a  fine,  and  thus  ac- 
quire a  base  fee,  and  cut  down  timber  before 
the  entry  of  the  reversioner  and  owner  of 
the  inheritance,  to  avoid  the  fine  and  base 
fee,  the  reversioner  cannot  recover  the  valae, 
tlie«entiy  having  no  relation  during  the  con- 
tinuance of  the  base  fee.  And  see  Ben' 
rington  v.  Parkhurst,  13  East,  489;  and 
JDoe  d.  Compere  v.  Hicks,  7  T.  R.  433. 

(m)  Leigh  Sr  Wife  v.  Thornton,  1  B.  & 
A.  625. 

(n)  Clarke  v.  Figes,  2  Starkie*B  C.  834. 

(o)  A  promise  made  after  the  action 
brought,  is,  it  seems,  sufficient.  Yea  v. 
Foursaker,  2  Burr.  1090 ;  sectu,  in  the  case 
of  an  infant,  JTiomton  v.  Hlingiporth, 
K.  B.  sitt  in  Bane,  after  Easter  T.  1824. 
Or  in  any  case  where  the  promise  creates  an 
entirely  new  debt.  Per  Bayley,  J.,  Holt 
v.  Brien,  4  B.  fie  A.  252. 

i'p)  So  considered  in  Hyeling  v.  Has- 
iimji,  lA,  Raym.  422.     And  by  Ld.  EUea- 


borough,  in  Hurst  v.  Farker,  1  &  &  A. 
03,  and  P.  C.  in  Ward  v.  Hunter,  6  Twmt 
210;  and  Fittam  v.  Foster,  1  &  &  C. 
248.  And  see  Boydell  v.  Drvimmond, 
2  Camp.  162.  Gibhoiu  v.  BPCadand, 
1  B.  &:  A.  090.  The  law,  where  there  is  s 
sufficient  consideration,  presumes  a  promise 
in  fact,  but  the  plaintiff  may  rely  on  soy 
promise  actually  made,  though  long  after 
the  executed  consideration ;  and  a  mere  ad- 
mission is  evidence  of  such  a  promise  on  the 
account  stated.  See  2  H.  B.  508 ;  and  Tan- 
ner V.  Smart,  0  B.  &  C.  603. 

{q)  See  the  observations  of  Ld.  Ellen- 
borough  in  Bryan  v.  Horseman,  4  Esst, 
609.  It  is  not  necessary  that  the  acknow- 
ledgment should  be  made  to  the  plaintift 
Halliday  v.  Ward,  3  Camp.  83.  Motmt- 
Stephen  v.  Brooke,  3  B.  &  A.  141.  Fetert 
V.  ^rotm*  4  Esp.  C.  46. 

(r)  The  Statute  of  Limitations  (it  has 
been  said)  proceeds  on  a  presomptiott  that 
where  a  debt  is  really  due,  a  party  is  not 
likely  to  suffer  six  years  to  elapse  without 
procuring  an  acknowledgment  of  it.  Rot^ 
croft  V.  Lomas,  4  M.  &  S.  457.  See  tiw 
observatfons  of  Bayley,  J.  Ibid.  461 ;  and 
of  Lord  Ellenborough,  in  Thompson  v. 
Osborne,  2  Starkie*B  C.  96.  But  now  see 
Tanner  v.  Smart,  if^fra,  667. 

(«)  It  is  impossible  to  read  the  conflkt- 
ing  eases  upon  this  subject  without  regret- 
ting that  the  Courts  hav^  ever  departed 
from  the  plain  letter  of  this  wholesome  sta- 
tute. The  following  acknowledgments  have 
been  held  to  be  sufficient :  '^  I  do  not  coo- 
sider  myself  as  owing  Mr.  B,  a  ferthiog,  it 
being  more  than  sbc  years  ainee  I  eoo- 
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evils  have  been  in  a  great  measnre  corrected  by  two  measures,  the  one  legis-  Replica- 
laiive,  the  other^WicioZ.  ^<>"  *>^  ^ 


tnicted ;  I  have  had  the  wheat,  I  acknow- 
ledge, and  I  have  paid  some  part  of  it,  and 
26  L  still  remains  due.*'  There  the  Court 
thought  themselves  bound  hy  the  long  train 
of  previous  decisions  to  hold  that  the  ac- 
knowledgment was  sufficient.  •  Bryan  v. 
HoTteman^  4  East,  600,  and  see  Bueker  v. 
Hannay,  Ibid.  604.  Coltman  v.  Marshy 
3  Taunt.  880.  Leaper  ▼.  Tatton,  16  East, 
420.  Clarke  v.  Bradthaw,  3  Esp.  C. 
167 ;  bat  see  BieJaUU  t.  Keppel,  1  N.  R. 
20,  ir\fnu  So  where  the  defendant  said, 
**  Prove  your  debt,  and  I  will  pay  you ;  *• 
or,  '^  I  am  ready  to  account ;  but  nothing 
19  due;**  and  even  slighter  acknowledg- 
ments than  these  have  been  held  to  be  suf- 
ficient to  take  the  case  out  of  the  statute. 
Per  Ld.  Mansfield,  C.  J.  in  Trueman  v. 
FentoHy  Cowp.  544. — So  where  the  de- 
fendant meeting  the  plaintiff,  said,  **  What 
an  extravagant  bill  you  have  sent  me,"  per 
Ld.  Keny on f  Lawrence  y,  W^orro//,  Peake's 
C  93,  it  was  held  to  be  an  acknowledgpnent 
that  some  money  was  due.  So  where  the 
debtor  referred  his  creditor  to  his  trustee 
{Baillie  v.  Lord  Inchiquin,  1  Beip.  C. 
436).  So  where  in  an  action  on  a  promis- 
sory note,  and  no  other  debt  appearing,  the 
defendant  wrote  as  follows,  *'  Business  calls 
me  to  L,  \  should  I  be  fortunate  in  my  ad- 
ventures you  may  depend  on  seeing  me  in 
J9.  in  less  than  three  weeks ;  otherwise,  I 
must  arrange  matters  with  you  as  circum- 
stances will  permit."  Frott  y.  Bengough^ 
1  Bing.  266;  and  see  Colledge  v.  Home, 
9  Bing.  119.  So  where  a  surety  on  a  pro- 
missory note,  on  a  demand  within  six  years, 
said,  ^  You  knew  I  had  not  any  of  the  mo- 
ney myself,  but  I  am  willing  to  pay  half  of 
it,"  (B.  N.  P.  149;  2  Burr.  1099) ;  there  the 
acknowledgment  was  made  after  the  com- 
mencement of  the  action.  So,  although  in 
making  the  admission,  the  defendant  de- 
nied his  liability  in  point  of  law.  As  where 
being  sued  as  acceptor  of  a  bill  of  exchange^ 
he  acknowledged  his  acceptance,  and  that 
he  had  been  liable,  but  denied  his  liability 
then,  because  It  was  out  of  date,  it  was 
held  to  be  sufficient  to  take  the  case  out  of 
the  statute.  {Leaper  v.  Tatton,  16  East, 
420.)  So  where  tiie  defendant  said  that 
the  plaintiff  had  paid  money  for  him  twelve 
years  ago,  but  that  he  had  since  become  a 
bankrupt,  and  been  discharged,  as  well  by 
law  as  from  the  length  of  time  since  the 
debt  accrued,  Ld.  Kenyon  is  said  to  liave 
held,  that  it  was  sufficient  to  take  the  case 
out  of  the  statute.  Clarke  v.  Bradthaw f 
3  Esp.  C.  166 ;  qu.  tarn,  ^  vid,  Owen  v. 
Woolley,  B.  K.  P.  148.  So  where  the  de- 
fendant said,  "  If  others  pay,  I  will  pay." 
{Ixnoeth  V.  Fothergillf  4  Camp  184.)  So 
where  the  defendant,  on  a  demand  being 
made  for  seamen's  wages,  for  services  which 
took  phice  during  a  Russian  embargo,  said, 
^  I  will  not  pay ;  there  are  none  paid ;  and 


promifte 

1  do  not  mean  to  pay  unless  obliged ;  yon  ^ears 
may  go  and  try;"  fbr  there  was  proof  of  ^  ' 
the  service,  and  an  acknowledgment  by  the 
defendant  that  it  had  not  been  paid  for. 
(JDowtkwaUe  v.  TibbtU,  6  M.  &  S.  75).  So 
where  the  defendant  said,  **  If  you  had 
presented  the  protest  it  would  have  been 
paid,"  no  protest  being  necessary.  Be  la 
Torre  v.  Barclay,  1  Starkie's  C.  7.— In 
ordinary  cases  an  acknowledgment  by  the 
wife  will  not  be  evidence  against  the  hus- 
band. In  an  action  against  A,  and  his 
wife,  on  a  note  made  by  the  wife  and  C 
before  her  marriage,  it  was  held  that  the 
acknowledgment  of  the  wife  after  marriage 
was  not  sufficient  to  take  the  case  out  of 
the  statute.  Pittam  v.  Foster,  1  B.  &  C. 
248.  But  an  acknowledgment  by  a  wife 
will  be  sufficient,  if  she  has  been  entrusted 
with  the  management  of  the  business  out 
of  which  the  debt  arises.  (Palethorpe  v. 
Furnish,  2  Esp.  C.  611,  n.  cor.  Lord 
Mansfield,  2  Freem.  178;  Anderson  y. 
Sanderson,  2  Starkie's  C.  204,  cor. 
Richards,  C.  B.,  York,  1817.  Supra, 
tit.  Admissions.)  So  in  general  as  to 
an  acknowledgment  by  an  agent  (Burt 
V.  Palmer,  6  Esp.  C.  146.  Supra,  tit. 
Aobnt).  So  a  conditional  promise  to 
pay  by  instalments,  if  time  should  be 
given,  has  been  held  to  take  the  case  out 
of  the  statute  {Thomson  y.  Osborne,  2 
Starkie's  C.  98);  but  in  the  previous  case 
oi Davis  v.  Smith,  4  Esp.  C.  36,  it  was  held 
by  Ld.  Kenyon  that  it  was  not  enough  to 
prove  a  promise  to  pay  when  the  party 
should  be  able,  vrithout  proving  that  he  was 
able  at  the  time  of  the  action.  And  it  is 
otherwise  where  the  defendant,  admitting 
the  receipt  of  the  money,  denies  the  debt 
in  fewt;  as  where  the  defendant,  acknow- 
ledging the  receipt  of  money,  claims  it 
as  a  gift  {Otoen  v.  Woolley,  B.  N.  P.  148). 
So  if  the  defendant,  insistiog  on  the  statute, 
deny  the  debt,  as  where  he  said,"  I  owe  you 
not  a  farthing,  it  is  six  years  since,"  this  is 
not  evidence  to  be  left  to  a  jury  {Coltman 
y.  Marsh,  3  Taunt  380).  Sec  also  Hellings 
V.  Shaw,  1  Moore,  340;  where  the  plaintiff, 
in  an  action  on  a  promissory  note,  proved 
that  within  the  six  years  he  showed  the 
note  to  the  defendant,  who  said, "  You  owe 
me  more  money;  I  have  a  set-off  against 
it;"  no  set-off  having  been  pleaded,  it 
was  held  by  Bay  ley  and  Holroyd,  Justices, 
Best,  J.  dissentiente,  that  this  was  not  a 
sufficient  acknowledgment  to  take  the  case 
out  of  the  statute  (5iran  v.  Sewell,  2  B. 
&  A.  769).  Where  the  defendant  said,  "  I 
have  paid  the  debt,  and  will  send  a  copy 
of  the  receipt,"  his  omission  to  do  so  was 
held  to  be  sufficient  to  go  to  a  jury ;  HoU*s 
C.  381,  per  Gibbs,  C.  J.  But  see  Birk  v. 
Guy,  4  Esp.  C.  184,  where  the  defendant 
said,  **  I  have  paid  the  debt,  and  will  send 
a  copy  of  the  receipt; "  and  Lord  EUeubo- 
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rough  held  that  it  was  not  sufficient.  So 
where  the  defendant  stated,  *'  I  shall  he 
able  to  satisfy  him  (the  plaintiff)  respect- 
ing the  misunderstanding  which  has  oc- 
curred between  us"  {Craig  v.  Cox,  Holt's 
C;380.  See  also  Ward  v.  Hunter,  6  Taunt. 
210).  Bat  where  the  acknowledgment 
was,  that  he  would  satisfy  the  plaintiff,  for 
he  could  show  his  receipt,  it  was  held  that 
he  was  bound  to  produce  it ;  and  that  in 
case  he  did  not,  there  was  at  all  events  suf- 
ficient eridcnce  to  go  to  a  jury.  Anon* 
Holt's  C.  381.  Where  the  defendant,  at  the 
time  when  he  admits  the  debt,  insists  that 
it  has  been  discharged  by  a  written  instru- 
ment, the  whole  declaration  must  be  taken 
together  {Partington  v.  Butcher,  6  Esp. 
C.  66.  Mansfield,  C.  J.  1806) ;  and  Earl 
<^  Montague  v.  Lord  Prettan,  2  Vent. 
170;  and  Bermon  ▼.  Woodbridge,  Doug. 
751.  But  it  was  held  that  if  it  appeared 
that  the  instrument  referred  to  did  not 
amount  to  a  discharge,  it  was  a  sufficient 
acknowledgment  (lb.)  Where  an  accounts 
able  receipt  for  the  payment  of  money  was 
shown  to  the  defendant,  the  latter  ad- 
mitted his  signature,  but  added,  that  he 
never  would  pay  it ;  that  it  was  out  of 
date,  and  that  no  law  should  make  him 
pay  it;  it  was  held  to  be  insufficient  to 
charge  the  defendant,  since  there  was  no  ac- 
knowledgment, but  the  contrary,  that  the 
debt  ever  existed.  Mowcroft  v.  Lomat, 
4  M.  &;  S.  457.  The  defendant  alleged 
that  the  plaintiff's  bill  had  been  paid  to 
Long,  a  deceased  partner  of  the  plaintiff, 
by  Uie  latter  retaining  the  amount  out  of 
a  floating  balance  which  had  been  in  his 
hands ;  and  evidence  was  adduced  by  the 
plaintiff  to  &lsify  this,  by  showing  the  state 
of  the  accounts  between  the  defendant  and 
Long.  After  a  verdict  for  the  defendant, 
the  Court  held,  that  even  admitting,  as 
laid  down  by  Gibbs,  C.  J.  in  Hellings  v. 
Shaw,  7  Taunt  612,  that  where  a  defend- 
ant, alleging  payment,  designates  the  time 
and  mode  so  strictly  that  the  Court  can 
say  it  is  impossible  that  it  should  have  been 
discharged  in  any  other  mode,  then  the 
plaintiff  is  at  liberty  to  disprove  that  mode, 
yet,  that  the  principal  case  did  not  fall 
witidn  the  rule,  as  the  time  and  mode  were 
not  designated  strictly,  and  the  evidence 
WBB  not  sufficient  to  negative  that  time 
and  mode.  Beale  v.  Nind,  4  B.  &;  A.  568. — 
In  the  cas6  of  Hellings  v.  Shaw,  7  Taunt 
608,  the  defendant,  to  a  demand  made  for 
the  charges  of  executing  an  annuity-deed, 
answered,  "  I  thought  I  had  paid  it  at  the 
timef  but  I  have  been  in  so  much  trouble 
since,  that  I  really  don't  recollect  it;" 
evidence  was  adduced  to  show  that  the 
debt  had  not  been  paid  at  the  time;  hot 
the  Court  held  that  the  acknowledgment 
was  insufficient,  as  it  did  not  sufficienUy  put 
in  issue  whether  tlie  debt  had  been  paid  at 
the  particular  time.    Gibbs,  C.  J.  in  that 


case,  in  addition  to  the  case  already  cited, 
mentioned  others,  in  which  the  Courts  ha?e 
held  a  defendant  liable  who  was  discharged 
by  the  words  of  the  statute,  viz.  where  he 
has  admitted  that  the  debt  is  unpaid,  bot 
alleges  that  it  has  been  discharged  by  lapse 
of  time;  a  third,  where  the  defendant 
challenges  the  plaintiff  to  produce  a  parti- 
cular proof  of  his  liability,  which  the  plain- 
tiff does. — A.  having  by  means  of  misrepre- 
sentation obtained  money  firom  B,  snd 
others,  to  which  he  was  not  entitled,  on  ap- 
plication by  B.  to  have  the  money  returned, 
saying  that  he  and  the  other  tenants  had 
been  induced  to  pay  more  than  was  due, 
replies,  if  there  be  any  mistake  it  shall  be 
rectified ;  this  takes  the  case  out  of  the  stir 
tute  as  to  all.  Clarke  v.  Hougham,  S  B.  & 
C.  1 49.  The  defendant,  upon  being  applied 
to  for  the  debt,  replied  that  he  had  a 
receipt  in  full,  which  he  would  search  for; 
held,  that  whether  true  or  false,  it  was 
clear  he  did  not  intend  to  pay,  and  there- 
fore that  no  promise  to  pay  could  be  in- 
ferred. Brydget  v.  Plumptree,  9  D.  &  Br. 
746.  The  defendant  being  applied  to  for 
some  money  on  account,  said  he  had  oot 
got  any ;  upon  a  second  application,  the 
amount  was  mentioned,  but  he  made  no 
answer;  upon  being  requested  to  help  the 
plaintiff  to  5  {.,  he  Mid  he  was  going  to  H* 
in  the  course  of  the  week,  and  tiiat  he 
would  help  him  to  5^  If  be  could;  held, 
that  even  if  it  were  to  be  taken  to  amovnt 
to  a  promise  or  acknowledgment,  it  was 
merely  a  conditUmal  one,  and  it  was  ther»> 
fore  incumbent  on  the  plaintiff  to  show  thit , 
the  defendant  was  able  to  pay  that  snn. 
OouM  V.  Shirley,  2  Moore  &  P.  Ml. 
Where  a  letter,  relied  on  to  take  the  case 
out  of  the  statute,  imported  no  more  than 
offers  on  the  part  of  the  defendant  to  n^ 
render  his  property,  with  a  view  to  aa 
arrangement  wiih  his  creditors,  provided 
he  were  allowed  time  to  arrange  his  albirs; 
held,  that  they  amounted  to  no  more  thaa 
a  kind  of  conditional  offer  to  pay,  and  not 
a  general  and  unqualified  acknowledgment, 
from  which  a  promise  to  pay  was  to  is 
implied,  and  not  sufficient  to  uke  the  case 
out  of  the  operation  of  the  statute.  Feor^ 
V.  Lewis,  6  Bing.  869.  A  letter  of  the 
defendant,  stating  it  to  be  **  without  pr^s- 
dice  of  his  rights^  or  as  to  any  rbtars 
right,"  is  only  a  conditional  statement,  and 
cannot  be  read  for  the  purpose  of  taking  the 
demand  out  of  the  statute.  Coryj»Bretto», 
4  C.  &  P.  462.  But  where  the  defendant, 
after  bankruptcy,  by  letter  acknowledged 
an  application  for  the  ddit,  and  added,  that 
in  a  few  days  he  should  have  his  hankerlf 
account,  and  would  remit  the  sum  by  draft 
on  them ;  it  was  held  to  be  not  a  condi- 
tional promise,  but  a  sufficient  answer  to 
a  plea  of  a  statute  of  limitations,  and  of 
the  general  plea  of  bankruptcy.  J^^*^  *; 
Mackenzie,  4  C.  &  P.  463.    Where  one  of 
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fllebt(^) ;  by  the  latter  an  acknowledgment  is  insufficient^  unless  a  new  pro*  Non  as* 
wu$e  to  pay  the  debt  be  expressly  made  or  can  be  clearly  inferred. 
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the  defendant!,  apon  being  called  on  to  pay 
a  debt  due  from  him  and  \m  late  partner, 
observed  that  **  it  was  hard  he  shoald  be 
called  upon  to  pay  when  there  were  so 
mony  outstanding  debts  doe  to  the  eonceni 
uncollected  f  and  upon  a  second  applica- 
tion, desired  that  the  account  might  be 
handed  to  TT.  who  was  to  *^  settle  the  busi- 
ness ;"  it  was  held,  that  it  was  not  a  con- 
ditional promise,  but  was  properl  j  left  to 
the  jury  to  say  whether  the  whole  amounted 
to  a  promise  or  not.  Pierce  v.  Bretoitery 
12  Moore,  515.  On  a  replication  of  a  pro- 
mise within  six  years  to  a  plea  of  the  st»- 
tute,  fraud  is  no  answer  to  the  plea.  Ibid. 
Where  the  defendant  on  being  arrested 
said,  '*  I  know  that  I  owe  the  money,  but 
the  bill  I  gave  is  on  a  threepenny  receipt 


stamp,  and  I  will  never  pay  it,"  the  achnow- 
ledgment  was  held  to  be  insufficient. 
il'C<mr/v.  Oost,  3  Bing.  829.  In  TtiUoek 
V.  Dwm,  I  By.  Sc  M,  416,  Abbott,  L.  C.  J. 
held,  that  In  the  ease  of  executors  neither  a 
mere  acknowledgment  by  all,  nor  an  ex* 
press  promise  by  one,  was  sufficient. 

(0  The  Stat.  9  G.  4,  c.  14,  s.  1,  enacts, 
that  in  actions  of  debt,  or  upon  the  case, 
grounded  upon  any  simple  contract,  no  ac« 
anowledgment  *  or  promise  by  words  only  t 
shall  be  deemed  sufficient  evidence  of  a  new 
or  contlnuhig  contract,  whereby  to  take  any 
case  out  of  the  operation  of  the  said  enact- 
ments or  any  ot  them,  or  to  deprive  any 
party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  shall  be  made 
or  contained  by  or  in  some  writing  |  to  be 


*  The  statute  makes  no  alteration  in  the  form  of  the  acknowledgment,  or  as  to  the 
party  to  whom  it  is  made.  Haydon  t.  WUliamSf  7  Bing.  163 ;  4  M.  &  P.  818.  But 
although  the  acknowledgment  be  in  writing,  it  must,  in  o^er  to  take  the  case  out  of 
the  statute,  be  such  as  will  raise  the  implication  of  a  promise  to  pay.  Brigttoehe  t. 
Smith,  1  C.  &  M.  483.  A  mere  statement  of  an  antecedent  debt  by  parol  without  any 
new  contract  or  consideration,  is  not  sufficient.  Jones  v.  Ryder,  4M..ScW.  33.  But 
iu  the  case  of  Smith  v.  Forty,  4  C.  di.  P.  126,  Vaughan,  B.  is  reported  to  have  held, 
where  the  agents  of  the  plaintiff  (an  administrator)  and  the  defendant  had  gone  over  the 
accounts  within  six  years,  and  struck  a  balance  which  the  defendant  promised  orally  to 
pay,  the  plaintiff  had  a  good  cause  of  action  on  the  account  stated,  and  that  the  statute 
was  not  applicable,  as  de  plaintiff  proceeded  for  a  new  debt. 

t  The  Stat  excludes  oral  evidence  of  an  acknowledgment  made  prerious  to  the  day 
when  the  stat.  began  to  operate.  Fowler  y.  Chatterton,  6  Blng.  258.  The  same  point 
bad  been  previously  ruled  by  Ld.  Tenterden  and  by  Hullock,  B.  at  Nisi  Prius.  See 
Ansell  y.  Ansell,  3  C.  &  P.  568.  An  oral  acknowledgment  by  the  defendant  that  he 
has  paki  money  on  account  of  the  debt.  Is  insufficient.  WUlis  y.  Newham,  1  Uoyd  ic 
W.  197 ;  3  Y.  &  J.  518.  But  if  the  fiict  of  payment  can  be  proved  by  independent 
evidence,  the  application  of  the  payment  to  the  particular  debt  may  be  proyed  by  the 
declaration  of  the  debtor.  Waters  v.  Tompkins,  2  C.  M.  ft  W.  723.  In  on  action 
against  il.  on  a  note  by  A.  and  B,,  the  siitnatnre  of  B.  being  attested,  a  part  payment 
by  B,  cannot  be  proved  in  an  action  against  A.  without  calling  the  attesting  witness. 
Wild  y.  Porter,  3  N.  ft  M.  585.  Where  after  the  statute  a  written  acknowledgment 
had  been  giyen  which  had  been  lost,  it  was  held  that  secondary  evidence  of  the  exist- 
ence of  such  writing  was  admissible.  Haydon  r.,  Williams,  7  Bing.  163.  Where,  at 
the  time  of  the  sale  of  the  plaintiff's  goods,  a  conversation  took  place  as  to  the  subject 
of  a  demand  of  the  defendant's,  and  which  was  the  subject  of  his  set*off,  and  otherwise 
barred  by  the  Statute  of  Limitations ;  held  that  such  conversation  was  improperly  re- 
jected at  the  trial.  Moore  v.  Strong,  1  Bhig.  N.  C.  441 ;  and  1  Sc.  367.  Where,  upon 
the  settlement  of  an  old  account,  a  new  note  was  given  for  the  balance  and  a  forUier 
sum,  but  was  insufficiently  stamped ;  held  that  it  could  not  be  used  as  an  acknowled^ 
ment  to  take  the  case  out  of  the  statute.  Jones  v.  Ryder,  4  M.  ft  W.  32.  The  adyei^ 
tisement  by  an  executor  to  creditors  to  send  in  their  claims,  is  not  sufficient  to  reviye  a 
debt  already  barred  by  the  statute.    Scott  v.  Jones,  4  CI.  ft  F.  382. 

X  A  promise  in  writing  to  pay  the  balance  due,  is  sufficient  to  take  the  case  out  of 
the  Stat. ;  but  without  other  evMenoe  to  show  wliat  the  balance  is,  the  plaintiff  will  ht 
entitled  to  nominal  damages  only.  The  defendant,  in  a  letter  to  tiie  plaintiff,  promises 
to  pay  the  balance  due  from  him  to  the  plaintiff,  but  does  not  specify  any  particular 
amount,  this  is  sufficient  to  take  the  case  out  of  the  statute ;  it  seems  to  be  eyidence  of  a 
new  or  continuing  contract  at  the  time  of  the  date.  The  Act  does  not  require  the  amount 
of  the  debt  to  be  specified ;  before  it  passed,  a  f  eriial  promise  to  pay  the  balance  would  have 
entitled,  the  plaintiff  to  recover ;  a  similar  promise  in  writing  will  haye  the  same  effect 
since,  but  the  plaintiff  can  reeoyer  nominal  damages  only ;  the  promise  is  to  pay  a 
balance,  and  there  is  no  eyidence  to  show  what  that  balance  is.  IHddnson  v.  Hatfield, 
2  Mo.  ft  M.  141.  (Cor.  Lord  Tenterden.)  And  see  Dodson  v.  Mackey,  4  N.  ft  M. 
827.    Where  the  defendant  wrote, '' I  beg  to   say  that  I  cannot  comply  with  your 
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LIMITATIONS. 


Non  as-  From  the  late  decisions  on  the  effect  of  an  acknowledgment  under  tiie 

"^ps*^       provisions  of  the  statute  21  J.  1,  c.  10,  when  all  the  former  cases  were 


signed  by  the  party  chargeable  thereby^, 
and  that  where  there  shall  be  two  or  more 
contractors,  or  execators  or  administrators 
of  any  contractor,  no  such  joint  contractor, 
executor  or  administrator,  sliall  lose  the 
benefit  of  the  said  enactments,  or  any  of 
them,  so  as  to  be  chargeable  in  respect  or 
by  reason  only  of  any  written  acknowledg- 
ment or  promise  made  and  signed  by  any 
other  or  others  of  them:  provided  always, 
that  nothing  herein  contahied  shall  alter  or 


take  away  or  lessen  the  effect  of  any  pay- 
ment  ||  of  any  principal  or  interest  made  by 
any  person  whatsoever :  provided  also,  that 
in  actions  to  be  commenced  against  two  or 
more  snch  joint  contractors,  or  execnton 
or  administrators,  if  it  shall  appear  at  the 
trial  or  otherwise  that  the  plaintiff,  though 
barred  by  either  of  the  said  recited  Acta 
or  this  Act,  as  to  one  or  more  of  such  joint 
contractors,  or  execators  or  administraton, 
shall  nevertheless  be  entitled  to  recorer 


reqnest ;  the  best  way  for  yon  will  be  to  send  another  bill,  and  draw  another  for  the 
balance  of  your  money,  302.,"  it  was  held  to  be  sufficient  without  showing  that  another 
bill  had  been  drawn.  DubbsY,  Humphries,  10  Bing.  486.  A  promise  to  pay  a  pro- 
portion of  a  joint  debt  is  sufficient,  though  no  amount  be  specified ;  it  may  be  proved  by 
other  evidence.  Lechmere  v.  Fletcher,  1  G.  &  M.  623 ;  3  Tyr.  4S0.  An  entry  in  a 
hankrupfs  examination  of  a  specified  sum  being  due  to  ^.  is  sufficient.  JBieke  v.  Noka, 
1  M.  &  R.  359.  The  drawing  a  bill  of  exchange  is  not  an  acknowledgment  of  a  debt 
due  in  respect  of  the  original  demand  for  which  the  bill  was  given.  Gowan  v.  Fotter, 
d  B.  &  Ad.  512.  Where  the  evidence  to  take  the  case  out  of  the  stat.  was  a  deed  of 
composition  in  which  the  defendant  stated  that  he  was  indebted  to  the  plaintiff  in  the 
sum  opposite  his  signature,  but  the  plaintiff  had  never  signed  the  deed,  nor  did  the 
amount  in  any  way  appear,  held  that  it  could  not  be  coupled  with  a  parol  admissioa 
that  there  was  no  other  sum  due  than  that  on  the  note  on  which  the  action  was  broaght, 
and  that  there  was  no  sufficient  acknowledgment  to.  take  the  case  out  of  the  statute. 
Kennett  v.  MUbahkj  8  Bing.  38. 

§  The  signature  by  an  agent  is  not  sufficient  Hyde  v.  JohnMon,  2  Bing.  N.  C.  776. 
The  acknowledgment,  to  satisfy  the  statute,  must  be  signed  by  the  party  chargeable 
thereby.  Where  the  party  to  whom  an  application  was  made  for  payment,  re|riied  that 
^  family  arrangements  have  been  made  to  enable  him  to  discharge  the  debt ;  that  fuidi 
have  been  appointed  for  the  purpose,  of  which  A,  is  trustee;  that  the  defendant  has 
handed  the  account  to  A. ;  that  some  time  must  elapse  before  payment,  but  that  the 
defendant  is  authorized  by  ^.  to  refer  to  him  for  any  further  information :"  it  was  held 
that  the  writing  was  insufficient  to  satisfy  the  statute.  Whippy  v.  Hillary ^  3  B.  &  Ad. 
399. 

II  It  should  appear  that  the  payment  was  on  account  of  the  debt  for  which  the  actkn 
was  brought,  and  in  part  payment  of  a  greater  debt.    Tippet*  v.  Heaney  1  C.  M.  &  B. 

352.  But  if  evidence  be  given  of  a  part  pajrment  of  iome  debt,  and  it  does  not  appesr 
that  any  other  debt  is  due  from  the  defendant  to  the  plaintiff,  it  vrill  be  sufficient 
Eoans  v.  Davies,  4  Ad.  &,  £11.  840.  Part  payment  by  one  of  several  joint-contaro- 
tors,  binds  the  rest.  Whttcomb  v.  Whiting,  Doug.  652.  Wyatt  v.  Hodgwty  8  Bing. 
309.  PtfOM  V.  lfur«^,  10  B.  &  C.  122.  CAi/^ipenc^oie  v.  T^rvf on,  M.  &  M.  411.  And 
see  in  general  as  to  the  effect  of  acknowledgments  by  joint-contractors,  infra,  660.  A 
note  having  been  g^ven  by  the  defendants  as  overseers,  for  money  borrowed  for  the 
parish,  payment  of  interest  by  the  vestry,  the  accounts  being  signed  by  one  of  the 
defendants,  was  held  to  l>e  sufficient  to  take  the  case  out  of  the  statute.  Meto  v.  Fettii, 
1  Ad.  &  £11.  196;  3  N.  &  M.  456.  So  of  a  payment  to  an  administrator  (on  a  note) 
who  has  neglected  to  take  out  administration  in  a  diocese  in  which  the  note  is  wiUus 
the  description  of  bonk  notainl\A,    Clarke  v.  Hooper,  10  Bing.  480;  4  M.  &  S. 

353.  6o  in  case  of  part  payment  to  a  legatee  of  money  lent  by  the  truAtees  of  the 
legatees,  as  such  trustees,  to  the  defendant.  Meggifcn  v.  Harper,  4  Tyr.  94 ;  2  C.  &  M. 
623.  Per  Parke,  B.,  it  has  been  held  by  the  Exchequer  that  a  yearly  settlemeot  of 
account  by  which  the  items  on  the  credit  aide  were  taken  in  diminution  of  the  debt, 
amounted  to  a  payment.  A  mere  acknowledgment  in  a  written  account  of  payment  of  a 
1002.  note,  does  not  take  the  case  ont  of  the  stat,  without  specifying  that  it  was  psrt 
payment  of  a  larger  sum.  Oarbutt  v.  Wilton,  cor.  Parke,  B.,  York  Sum.  Ass.  1836. 
Where  the  testator  by  letter  dated  23  April  1813,  requested  of  the  plaintiff,  his  attorney, 
to  let  him  have  bis  account  that  everything  mig^t  be  settled,  and  shortly  after  died, 
having  by  will  charged  his  real  and  personal  estate  in  the  hands  of  trustees  for  s^  with 
payment  of  his  debts,  the  last  item  in  the  bill  when  delivered  was  of  the  date  I9th  Aognst 
1808,  but  no  bill  was  filed  unUl  18th  November  1820 ;  held  that  the  letter  was  saffieicnt 
to  take  the  debt  out  of  the  statute,  and  that  the  devise  continued  it  until  the  flUag  of 
the  bilL    Sendell  v.  Carpenter,  2  Y.  &  J.  484. 
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brought  under  condderation,  the  result  seems  to  be,  that  to  repel  the  Nonas- 
limiting  power  of  the  statute  it  must  either  amount  to  an  express  promise,  or  sumpsit, 
to  so  clear  an  admission  of  a  still  subsisting  liability,  that  a  promise  must  '^ 
necessarily  be  implied.     And  therefore,  although  from  a  general  acknow- 
ledgment (x)  that  a  once  existing  debt  still  exists  unsatisfied,  a  promise  to 
pay  it  may  be  inferred,  yet  it  is  otherwise  where  the  party  either  denies  his 
liability  or  limits  it.    Where  the  acknowledgment  was,  '<  I  cannot  pay  the 
debt  at  present,  but  I  will  pay  it  as  soon  as  I  can,"  it  was  held  to  be  insuf- 
ficient to  take  the  case  out  of  the  statute,  without  proof  of  the  defendant's 
ability  (y). 
And  notwithstanding  an  acknowledgment  of  a  debt,  yet  if  it  be  made  in 


against  any  other  or  others  of  the  defendants 
by  Tirtne  of  a  new  acknowledgment  or  pro- 
mise, or  otherwise, Judgment  may  be  given 
and  costs  allowed  for  the  plamtiif  as  to 
such  defendant  or  defendants  against  whom 
lie  shall  recover,  and  for  the  other  de- 
fendant or  defendants  against  the  plaintiff. 
—Sec.  2.  That  if  any  defendant  or  defen- 
dants in  any  action  on  any  simple  contract 
shall  plead  any  matter  in  abatement,  to  the 
effect  tlut  any  other  person  or  persons  ought 
to  he  jointly  sued,  and  issue  he  joined  on 
such  plea,  and  it  shall  appear  on  the  trial 
that  they  conid  not,  by  reason  of  the  said 
recited  Acts  or  this  Act  or  of  either  of  them, 
be  maintained  against  the  other  person 
or  persons  named  in  such  plea,  or  any  of 
them,  the  issue  joined  on  such  plea  shall  be 
found  against  the  party  pleading  the  same. 
^-Sec.  3.  That  no  indorsement  or  memo- 
randum Qf  any  payment  written  or  made 
after  the  time  appointed  for  this  Act  to  take 
effect,  upon  any  promissory  note,  bill  of  ex- 
change, or  other  writing,  by  or  on  behalf  of 
the  party  to  whom  such  payment  shall  be 
made,  shall  be  deemed  sufficient  proof  of 
such  payment,  so  as  to  take  the  case  out  of 
the  operation  of  either  of  the  said  sta- 
tutes.— Sec.  S.  No  memorandum  or  other 
writing  made  necessary  hy  this  Act  shall  be 
deemed  to  be  an  agreement  within  the 
meaning  of  any  statute  relating  to  the 
duties  on  stamps. 

(x)  From  a  general  acknowledgment, 
such  a  promise  **  may  and  ought  to  be  in- 
ferred.'* Per  Bayley,  B.,  in  Brigttoek  v. 
Smithy  3  Tyr.  445,  cithig  Tanner  v.  Smart, 
6  B.  &  C.  603.  The  acknowledgment  need 
not  state  the  amount  of  the  debt ;  extrinsic 
evidence  is  admissible  to  prove  it.  Leckmere 
V.  Fletcher ;  3  Tyr.  460;  I  Cr.  ic  M.  633; 
8.  P.  Linley  v.  Bonsor,  York  Spring  Ass. 
1883,  cor.  Parke,  B.  A  letter,  containing 
as  ibUowB :  **  I  beg  leave  to  say,  I  cannot 
accede  to  your  request;  the  best  way  will 
be  to  send  the  bill  you  hold,  and  draw 


another  for  the  balance  of  your  money;" 
held  to  be  sufficient.  Dobht  v.  Humphries, 
10  Bing.  446. 

(y)  Tanner  v.  Smart,  6  B.  and  C.  608, 
on  a  review  of  all  the  cases.  See  also 
Scales  V.  Ja^,  3  Bingh.  638 ;  Ayi&n  ▼. 
Bott,  4  Bingh.  106.  Where  one  of  several 
executors  acting  in  the  afiUrs,  said  that  he 
believed  the  debt  to  be  a  just  one,  but  that 
he  could  not  do  anything  without  the  con- 
sent of  the  testator's  family ;  it  was  held 
that  It  was  neither  a  promise  nor  even  an 
acknowledgment  to  take  the  case  out  of  the 
statute.  Ai*Culloehy,I)awet,9D,kR.40. 
A  memorandum  is  adduced  in  the  hand- 
writing of  the  defendant, "  I.O.  U.  100  L,** 
of  a  date  beyond  six  years;  and  on  the 
same  paper  a  separate  memorandum,  "  Re- 
ceived 20  2.,"  withfai  six  years ;  held  that  the 
plaintiff  was  entitled  to  the  latter  sum  only. 
A  tender  and  payment  into  Court  of  the 
principal  sum  is  no  implied  acknowledg- 
ment, so  as  to  revive  the  claim  to  interest  on 
the  original  debt.  Collyer  v.  WUlcoch,  4 
Bing.  313.  Where  in  an  action  by  the 
drawers  agahist  the  acceptor  of  a  bill  pay- 
able to  L.  &  Co.,  the  defendant  admitted 
that  he  was  indebted  to  L.  &  Co.  on  the 
bill,  but  not  to  the  plaintiff,  there  being  no 
origuml  consideratkm  for  the  bill ;  held,  that 
being  a  denial  of  liability  to  the  plaintiff 
the  defendant  was  within  the  protection  of 
the  statute.  JEasterbyy.  Pullen,  3  Starkie's 
C.  187.  Where  the  defendant,  on  applica- 
tion made  for  payment  of  an  old  demand, 
said,  **  I  will  see  my  attorney  and  tell  him 
to  do  what  is  right,"  held  to  be  insufficient. 
Miller  v.  Caldwell,  3  B.  &;  R.  266.  So 
where  he  answered,  ^  1  cannot  afford  to 
pay  my  new  debts,  much  less  my  old  ones," 
the  jury  being  of  opinion  that  there  was  no 
acknowledgment  of  a  subsisting  debt,  the 
Court  refused  a  new  trial.  Knott  v.  Far* 
ren,  4  D.  &  R.  479.  See  also  Feam  y. 
Leiois,  6  Bing.  1 ;  and  see  Append. 


%  A  promissory  note  improperly  stamped  is  not  admissible  as  a  memorandum  to  take 
the  case  out  of  the  stat.  under  this  clause,  which  applies  only  to  Instruments  which  may 
be  stamped  as  agreements.  Jones  v.  Byder,  4  M.  &  W.  34.  The  memorandum, 
^  I  acknowledge  to  owe  Jf  .  36  /.,  which  I  agree  to  pay  him  as  soon  as  circumstances  will 
permit,"  is  exempt  from  duty  for  the  purpose  of  being  used  as  nec^^ry  nnder  the  Act. 
Morris  v.  JHxon,  4  Ad.  U  £11.  745. 
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terms  which  repel  the  inference  of  a  promise,  it  is  insufBeient  to  take  the 
case  out  of  the  statute;  and  therefore^  where  defendant  said,  ^*  I  know  that 
I  owe  the  money,  but  the  bill  I  gave  is  on  a  threepenny  stamp,  and  I  will 
never  pay  it,''  it  was  held  to  be  insufficient  to  revive  the  debt  (z). 

Two  circumstances  must  be  proved : — 1st  That  a  debt  once  existed ;  2dly, 
It  must  appear  from  the  defendant's  acknowledgment  that  it  conHmted  to 
be  a  debt  within  the  six  years.  If  evidence  be  given  aliunde  to  prove  the 
existence  of  the  debt,  then  payments  (a)  by  the  defendant,  or  statemoBts  by 
him,  which  now  must  be  in  writing,  are  admissible  in  evidence  to  show  the 
continuance  of  the  debt.  Where  the  conduct  and  expressions  of  the  defendant 
are  ambiguous,  it  is  a  question  of  fact  for  the  jury  whether  they  amount  to 
an  admission  of  the  continued  existence  of  the  debt  (6).  But  a  mere  admis- 
sion that  the  sum  claimed  has  not  been  satisfied,  is  not  sufficient  evidence 
even  of  the  previous  existence  of  a  debt  (c). 

If  a  precedent  debt  be  proved,  it  seems  that  a  general  acknowledgment 
may  be  sufficient,  if  it  be  applicable  to  that  debt ;  and  whether  it  be  so 
applicable  is  a  question  of  fact  for  the  jury  (d).  And  if  no  other  account 
between  the  parties  appear,  it  seems  that  the  onus  of  showing  that  other  trans- 
actions existed,  to  which  the  acknowledgment  might  possibly  refer,  is  thrown 
on  the  defendant  («) ;  although,  in  the  first  instance,  it  lies  on  the  plaintiff 
to  take  the  case  out  of  the  statute  (/),  But  if  the  defendant  wholly  deny 
the  debt,  although  he  admit  the  receipt  of  the  money  (g),  or  deny  the  debt, 
insisting  that  it  has  been  barred  by  the  statute  (A),  there  is  no  evidence  of 
an  acknowledgment  to  go  to  a  jury.  It  was  not  necessary  before  the  late 
statute  that  the  new  promise  or  acknowledgment  should  be  in  writing; 
although  the  original  promise,  as  to  guarantee  the  debt  of  another,  was 
required  to  be  in  writing  (£). 

The  giving  a  bill  in  part  payment  of  a  debt,  more  than  six  years  before 
the  action  brought,  but  which  bill  has  been  paid  within  the  six  years,  does 
not  take  the  case  out  of  the  Statute  of  Limitations ;  for  the  reason  why  a 


(z)  A'Court  V.  CrosBy  8  Bing.  829. 

(a)  The  payment  of  Interest  is  sufficient. 
Beedy  v.  Oreensladey  2  C.  &  J.  61.  /r- 
ving  T.  Veitchf  8  M.  &  W.  90.  A  bill  of 
exchange  drawn  by  the  debtor,  and  deli- 
vered hi  payment  of  a  debt,  operates  as 
payment  from  the  Ume  of  delivery  only, 
and  not  from  the  time  when  the  bill  is  paid. 
Irving  y.  Veitchf  8  M.  &  W.  90.  On  an 
agreement  that  goods  shall  be  taken  in 
reaction  of  the  demand,  the  delivery  of 
such  goods  operates  as  payment.  Hooper 
V.  Stephens,  4  Ad.  k  £11.  71.  Hart  v. 
i^iwA,  2  C.  M.  &  R.  887. 

{h)  Lloyd  V. Maundy  2  N.  R.  760.  Frost  v. 
Bengough,  1  Bing.  266;  where  it  was  left  to 
the  jury  to  decide  whether  a  letter  written 
by  the  defendant  had  reference  to  the  promis- 
sory note  on  which  the  action  was  brought, 
and  was  sufficient  to  take  the  case  oat  of  the 
statute.  In  the  subsequent  case  of  MorM 
V.  FrUh,  8  M.  &  W.  402,  it  was  held  that 
the  construction  of  an  instrument  given  in 
evidence  to  defeat  the  Statute  of  Limita- 
tions was  for  the  Court,  although,  where 
extrinsic  facts  were  used  in  explanation, 
those  were  for  the  consideration  of  the 


Jury.  In  Burkett  v.  Churchy  9  C.  &  P- 
209,  it  is  stated  to  be  the  practice  lor  the 
Judge  to  g^ve  his  opinion  whether  a  letter 
written  by  the  defendant  be  a  sufficient 
acknowledgment  to  take  the  case  out  of 
the  statute,  and  to  leave  the  case  to  the 
Jury;  and  that  it  must  either  amount  to  a 
distinct  promise  to  pay,  or  to  a  distinct 
acknowledgment  that  the  sum  is  due. 

(r)  Rotoeroft  v.  Lomas,  4  M.  &  S.  457. 

(d)  Frost  V.  Bengougk,  1  Bing.  266L 
Baillie  v.  Lord  Inehiquin,  1  Bsp.  485. 

{e)  See  the  observations  of  the  Court 
in  JFVof^  V.  Bengough,  1  Bing.  266l  Per 
Parke,  J. :  ''A  paper  is  produced,  which, 
though  ambiguous,  is  sufficient  to  shift  on 
the  defendant  the  onus,  which  at  first  w9$ 
on  the  plaintiff."  Burrough,  J. :  **  There  is 
nothing  to  which  the  letter  appears  to  relate 
hut  the  prior  demand." 

(/)  Ibid. ;  and  per  Bayley,  J.  in  Beale 
Y.  Nind,  4  B.k  A.  671. 

ig)  Owen  t.  WooUey,  B.  N.  P.  148. 

(A)  Coltman  v.  Marsh,  3  Taunt  d6a 

(i)  Gibbons  v.  M'Casland,  I  B.  &  A. 
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payment  takes  a  case  out  of  the  statute  is,  that  it  is  evidence  of  a  fresh  pro-  Eyidenca 
mise;  and  the  promise  must  be  considered  to  hare  been  made  when  the  bill  ?^*°i*^ 
was  giren,  and  not  when  it  was  paid  (ik).  ,a°„^    ^ 

An  acknowledgment  to  take  the  case  out  of  the  statute  may  be  raised 
from  circumstances,  without  express  promise  or  admission  (/). 

Evidence  of  an  acknowledgment  byoneof  several  joint  contractors  is  suf- 
ficient to  bind  the  rest,  even  in  separate  actions  against  them ;  and  although 
the  acknowledgment  be  made  not  to  the  plaintiff,  but  by  one  of  two  oo-con- 
tractors  to  the  other  (m),  or  to  a  third  person  (m)  ;  and  although  it  has  been 
made  by  one  of  two  partners  subsequent  to  the  dissolution  of  partner- 
ship (o) ;  and  although  the  party  to  be  affected  by  the  acknowledgment, 
but  who  has  joined  in  a  promissory  note,  be  but  a  surety  for  the  other  (p). 
But  since  the  late  statute  (q),  a  new  pfwnise,  even  in  writing,  by  one  joint 
contractor,  or  executor  or  administrator,  does  not  bind  any  other. 

Where  one  of  two  makers  of  a  joint  and  several  promissory  note  became 
bankrupt,  the  receiving  a  dividend  under  the  commission  within  six  years 
next  before  bringing  the  action,  was  held  to  be  sufficient  in  an  action 
against  the  other  maker  (r). 

The  principle  upon  which  such  evidence  is  admissible,  is,  as  has  been 
already  observed  ($),  the  community  of  interest  between  the  party  making 
the  admission  and  the  party  to  be  affected  by  it,  and  the  presumption  that 
the  former  would  not  acknowledge  that  which  was  adverse  to  his  own  inte- 
rest. And  hence  it  may  perhaps  be  doubted,  whether  such  evidence  be 
sufficient  for  such  a  purpose,  where  the  party  making  it  is  no  longer 
responsible  (t). 

Where  one  of  two  joint  drawers  of  a  bill  of  exchange  became  bankrupt, 
and  the  indorsees  proved  under  the  commission  a  debt  exceeding  the  amount 
of  the  bill,  and  exhibited  the  bill  as  a  security  for  the  debt,  and  received  a 
dividend  within  six  years  next  before  the  action  against  the  solvent  partner, 
it  was  held  that  the  action  was  barred  by  the  statute  (tt).    This  case  was 


ih)  Oovfon  V.  ForsteTf  8  B.  &  Ad.  607. 

(0  The  plaintift  behig  sued  for  money 
paid  under  a  mistake  to  defendants,  gave 
notice  to  the  latter  that  if  a  verdict  passed 
Against  the  plaintiffs,  they  should  look  to 
tbe  defiendants,  and  they  from  time  to  time 
adyised  portiealar  proceedings  in  the  de- 
fence ;  held  sufficient  to  warrant  the  jury 
in  finding  an  aclmowledgment,or  to  justify 
the  proving  under  the  defendants'  commis- 
sion. Satt  India  Company  v.  Prince,  1 
Ry.  k  M.  407. 

(m)  In  an  action  against  il.  on  the  joint 
and  several  promissory  note  of  A.  and  B^ 
it  was  held  that  a  letter  written  by  A,  to  B., 
desiring  him  to  settle  the  money,  took  the 
case  out  of  the  statute.  Halliday  v.  Ward, 
3  Camp.  82.  The  same  evidence  seems  also 
to  he  sufficient  on  issue  taken  on  the  plea 
<ictio  nan  aeermt  infra  sex  annot, 

(n)  As  in  a  deed  between  the  defend- 
ants and  a  third  person.  Mountttephen 
V.  Brooke,  8  B.  &  A.  141.  See  Clarhe  v. 
Bougham,  3  B.  ft  C.  149. 

(o)  Wood  V.  frcufdicA,  1  Taunt.  104. 

(p)  Perham  v.  Raynal,  2  Bing.  306. 
^^ Burleigh  Y.  Stat, %  B.&C.86,hian 


action  against  the  administrator  of  a  surety 
in  a  note,  part  payment  by  the  principal 
within  six  years  was  held  to  he  sufficient; 
and  see  Manderton  v.  Bobertton,  4  M.  &: 
Ry.  440.  Payment  of  interest  by  one  joint 
contraetor  is  sufficient  to  take  the  ease 
out  of  the  statute,  since  0  Geo.  4,  c.  14. 
Chippendale  v.  Thurston,  1  M.  &  M.  C. 
411.  Tlie  payment  of  interest  by  one  of 
several  makers  of  a  note  above  six  years 
after  it  had  hecome  due,  takes  the  case 
out  of  the  statute  as  to  alL  Channel  v. 
JHtchbum,  5  M.  &  W.  404. 
{q)  0  Geo.  4,  c.  14,  s.  1 ;  tupra,  085. 

(r)  Jachson  v.  Fa^hank,  2  H.  Bl.  340. 
But  see  the  observations  on  this  case  in 
Brandram  ▼.  Wharton,  1  B.&  A.  468. 

(j)  Supra,  tit.  Admission. 

{t)  1  B.&  A.  468.  See  the  observations 
of  Bayley  and  Abhott,  Justices. 

(u)  Brandram  v.  Wharton,  1  B.  &  A. 
468.  Lord  Ellenhorough,  in  giving  judg- 
ment, founded  lilmself  on  the  distinction 
between  express  and  implied  acknowledg- 
ments; and  see  his  Lordship's  observations 
hi  Holme  v.  Oreen,  1  Starkie's  C.  488. 
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distinguished  by  the  Conrt  from  that  of  Jaehion  y.  Fairbanks  for  there  the 
claim  was  made  and  the  dividend  received  upon  the  instrument  itself  (x); 
in  the  later  case  the  dividend  was  on  a  distinct  debt,  and  the  instrument 
was  introduced  but  incidentally,  and  the  introduction  or  omission  of  it 
neither  increased  nor  diminished  the  claim  upon  the  dividends.  And  it 
seems  that  such  evidence  is  not  sufficient  to  bind  a  partner,  unless  it  be 
clear  and  explicit  (y). 

A  subsequent  promise,  to  take  the  debt  out  of  the  statute  of  limitations, 
must  agree  with  the  original  promise  stated  in  the  declaration  (z)«  A  sub- 
sequent acknowledgment  to  an  executor  will  not  support  a  declaration 
framed  on  promises  to  the  testator  (a) ;  and  an  acknowledgment  of  Dili- 
gence made  within  six  years  will  not  support  a  special  action  of  asMwaqmi 
founded  on  negligence,  which  took  place  more  than  six  years  ago  (6), 
although  in  fact  the  negligence  was  first  discovered  within  the  six  yeajs. 

So  where  the  cause  of  action  arises  from  the  doing  or  not  doing  some  act 
at  a  particular  time,  in  breach  of  a  contract,  an  acknowledgment  within  six 
years  of  the  previous  breach  of  contract  will  not  avoid  the  statute  (c). 

So  the  principle  does  not  apply  to  an  acknowledgment  made  by  one 
acting  aUenojure,  A,  and  B.  made  a  joint  and  several  promissory  note, 
and  ten  years  after  the  death  of  A^B.  (who  was  one  of  A.'s  execntors) 
made  a  payment  on  the  note  on  his  own  account,  and  it  was  held  that  this 
was  no  evidence  of  a  promise  by  the  executors  (cf). 


(x)  See  the  observations  of  Abbott  and 
Holioyd,  Justices. 

(y)  Per  Lord  EUenborough,  1  B.  &  A. 
468  'y  and  Holme  v.  Green,  1  Starkie's  C. 
486.  In  Munderton  ▼.  Reeve,  K.  B.  Easter 
T.  1820,  it  appeared  on  a  special  case  that 
payments  had  been  made  within  the  six 
years  by  Robertson,  who  had  let  Jadgment 
go  by  default,  upon  the  joint-note  on  which 
the  action  was  brought;  and  it  having  been 
admitted,  or  at  least  not  disputed  at  the 
trial,  that  an  account  which  Robertson 
had  stated  with  the  plaintiff  contained  an 
item  for  interest  on  the  note,  the  Court 
held  that  the  case  was  not  distinguishable 
from  that  of  Burleigh  v.Stott,  8  B.  &  C. 
36;  iupra,  669,  note  (i).  Bayley,  J.  ob« 
served  in  the  course  of  the  argument,  that 
in  Brandram  v.  Wharton,  supra,  there 
was  in  fact  no  acknowledgment  by  any 
one.  An  acknowledgment  by  the  acceptor 
that  he  was  indebted  on  it  to  the  payees 
but  not  to  the  drawer,  there  being  no  con- 
sideration for  the  bill,  is  not  a  sufficient 
acknowledgment  in  an  action  by  the  drawer. 
Batterby  v.  VuLlen,  3  Starkie,  186.  But 
an  aclcnowledgment,  although  it  be  to  a 
stranger,  of  a  debt  due  to  the  plaintiff, 
is  sufficient.  Peters  v.  Brown,  4  £sp.  C. 
46;  and  see  Clarke  v.  Hougham,  2  B.  & 
C.  149.  Hcdliday  v.  Ward,  3  Camp.  32. 
Mountstephen  v.  Brook,  3  B.  &  A.  141. 

(z)  The  plamtiff  may  declare  on  the  ori- 
ginal promise,  and  rely  on  the  subsequent 
acknowledgment  to  take  the  case  out  of 
the  statute.  See  Leaper  v.  Tatton,  16 
East,  420,  where  the  plaintiff  declared 
against  the  defendant,  as  the  acceptor  of 


a  bill  of  exchange;  but  note,  that  there  the 
acknowledgment  was  held  to  be  evidence 
on  an  account  stated.  See  BickneU  v. 
Keppel,  1  N.  R.  21.  A*Cowrt  v.  Cnm, 
1  Bing.  332.  The  original  debt  renainiiif , 
and  the  remedy  only  being  gone,  it  is  only 
necessary  to  declare  spedally  in  the  case 
of  executors  or  administrators.  UpUm  ▼. 
Else,  12  ,'Moore,  308.  Secus,  where  the 
new  promise  is  conditlonaL  fiaycfait  ▼• 
WiUiams,  7  Bfaig.  163. 

(a)  SareU  v.  Wine,  3  SasJL  400,  and 
per  Holroyd,  J.  in  Shint  v.  JlvCartky,  3 
B.  &  A.  632.  A  declaration  by  the  defen- 
dant to  the  plaintiff  (executrix),  that  tlw 
testator  always  promised  never  to  distress 
him  for  it,  is  no  evidence  of  a  promise  to 
the  testator.  Ward  v.  Hunter,  6  Tumt. 
210;  1B.&C.251. 

(b)  Short  V.  JtPCarthy,  3  B.  &  A.  096, 
and  supra,  658. 

(c)  Boydell  v.  JDrummond,  2  Cunp. 
157. 

id)  Atkim  v.  Tredgold,  2  B.  &  C.  29: 
and  vide  supra,  665,  and  Slater  v.  Xaic- 
son,  1  B.  &  Ad.  306.  The  admission  of  the 
executors  within  six  years  before  the  filing 
of  a  creditors  bill  is  not  sufficient,  as  against 
the  heir  or  devisee  of  a  trader,  so  as  to  en- 
title him  to  payment  out  of  the  real  estate 
in  their  hands,  under  the  47  Qeo.  3,  c  74. 
Ptdnam  v.  Bates,  3  Russ.  188.  A  charge 
on  the  personal  and  real  estate  by  will  is  a 
trust  against  which  the  statute  does  not 
run;  a  charge  on  land  is  a  trust  to  be  cxe- 
cuted  by  the  heir  or  devisee.  Hargraret 
V.  MicheU,  6  Mad.  326 ;  and  see  Burks  t. 
Jones,  2  Ves.  &  B.  275. 


MUTUAL   ACCOUNTS. 


671 


Where  there  ia  a  mutual  account  between  the  parties,  every  new  item  Matnal 
and  credit  in  the  account  given  by  the  one  party  to  the  other  is  an  admis-  accouots. 
sion  of  there  being  some  unsettled  account  between  them,  the  amount  of 
which  is  to  be  afterwards  ascertained ;  and  any  act  which  the  jury  may 
consider  as  an  acknowledgment  of  its  being  an  open  account,  is  sufficient 
to  take  the  case  out  of  the  statute  (e). 

Where  the  items  of  account  are  all  on  one  side,  as  in  an  account  between 
a  tradesman  and  his  customer,  and  there  be  some  items  within  the  six  years, 
but  the  rest  are  beyond  it,  the  modem  items  wUl  not  enable  the  plaintiff  to 
give  evidence  of  the  former  (/). 

Where  there  is  a  mutual  account,  but  no  item  has  accrued  within  the  six 
years,  the  plaintiff  will  be  precluded  from  recovering  under  this  issue  (^), 
or  indeed  from  recovering  at  all,  unless  he  can  bring  his  case  within  the 
exception  of  the  statute  concerning  merchants'  accounts,  which  must  be 
done  by  means  of  a  special  replication  (A). 

Where  there  are  cross-demands  arising  out  of  the  same  transaction,  and 
the  plaintiff  has  kept  alive  his  claim  by  continued  process,  he  cannot  avail 
himself  of  the  statute  to  defeat  the  defendant's  set-off  (t). 


(«)  Per  Lord  Kenyon,  C.  J.  in  Catling  v. 
Skotdding,  6  T.  R.  189.    In  that  case  the 
defendants  had  hired  certain  premises  of 
the  plaintiff's  testator  for  twenty-one  years; 
ten  years  afterwards  the  testator  died,  and 
rent  for  nine  years  and  a  half  was  then  due ; 
and  20  U  was  also  due  for  cash  lent  on  ac- 
count, seven  or  eight  years  before  the  death, 
and  the  testator  was  indebted  to  the  defen- 
dants for  various  articles  supplied  by  them 
in  their  trade.    The  last  half-year's  arrear 
of  rent,  and  one  or  two  of  the  last  articles 
of  the  defendants'  bill  for  goods  supplied, 
were  within  six  years  before  the  suing  out 
of  the  writ.    The  amount  of  the  articles 
famished  by  the  defendants  within  the  last 
six  years  was  more  than  sufficient  to  cover 
the  last  half-year's  rent.    There  had  never 
been  any  settlement  of  account  between  the 
defendants  and  the  testator.    The  balance 
due  to  the  testator  at  the  time  of  his  death 
was  niL   Issues  were  joined  on  the  pleas 
of  nan  auumptit  and  set-off,  and  on  the 
replication  of  a  promise  within  six  years ; 
and  the  Court,  after  a  consideration  of  all 
the  former  cases,  held  that  the  executors 
were  entitled  to  recover.    Where  the  whole 
of  the  items  of  the  plaintiff's  bill,  as  a  proc- 
tor in  a  suit  terminated  by  a  sentence,  were 
incurred  more  than  six  years  before  the  suit, 
but  two  items  were  added  within  that  pe- 
riod for  perusing  a  letter  from  the  adverse 
proctor  as  tq  the  costs  being  paid  and 
threatening  proceedings  against  the  bail, 
and  for  attending  him  thereon,  held,  that 
as  the  latter  subject  was  only  accidental 
and  not  connected  with  the  former  duty  of 
the  plaintiff,  the  statute  was  a  bar  to  the 
original  demand,  and  he  could  only  recover 
for  the  last  items.    Rotkery  v.  Munnings, 
IB.  Sc  Ad.  15.    Where  there  has  been  no 
account  in  writing,  nor  any  payment  on 
account  of  a  particular  debt,  it  is  not  an 
open  account  within  the  meaning  of  the 


exception  of  the  statute ;  where  a  payment 
has  been  made  without  any  specific  appro- 
priation, the  creditor  is  entitled  to  apply  it 
in  satis&ction  of  the  part  of  his  demand 
barred  by  the  statute,  but  it  is  not  such  a 
part  payment  as  to  take  the  earlier  portions 
out  of  tile  operation  of  the  statute.  MilU 
V.  FowkeSf  6  Bing.  N.  C.  455.  And  see 
Tippets  V.  ffeane,  1  C.  M.  &  R.  45;  and 
WUliamt  v.  Griffith,  2  C.  M.  &  R.'  45 ; 
and  Sotanmtet  v.  Wray,  6  Taunt.  597. 
The  plaintinb,  as  joint  owners,  worked  co- 
partnership plantations  in  /.,  and  kept  an 
account  with  merchants  and  agents  at  B,, 
to  whom  they  became  largely  indebted; 
these  were  held  not  to  be  merchants'  ac- 
counts within  the  exception  in  the  statute. 
ForbeM  v.  SMelton,  8  Sim.  355. 

(/)  Per  Denison,  J.  in  Catet  T.ffarritf 
B.  N.  p.  149. 

(g)  Per  Lord  Kenyon,  6  T.  R.  192. 

(fi)  Ibid.  And  the  clause  as  to  mer- 
chants' accounts  extends  to  those  cases 
only  where  there  are  mutual  accounts  and 
reciprocal  demands  between  two  persons. 
Per  Denison,  J.,  Cotet  v.  Harris,  B.  N.  P. 
149 ;  and  only  to  accounts  current  between 
merchants,  and  not  to  accounts  stated  be- 
tween them.  We^)ber  v.  TimU,  2  Saund. 
124;  and  see  the  cases  cited,  2  Will. 
Saund.  127  (6).  The  rule  is,  that  if  the 
account  be  once  stated,  the  plaintiff  must 
bring  his  action  within  six  years;  but  if 
it  be  adjusted,  and  a  following  account  be 
added,  the  plaintiff  is  not  barred  by  the 
statute,  for  it  is  a  running  account.  Ibid, 
and  Farrington  v.  Lee,  1  Mod.  270;  2 
Mod.  311,  312.  Seudamare  v.  White,  1 
Vera.  456.  Welford  v.  Liddel,  2  Ves.  400. 
Crarwh  v.  Kirkman,  Peake's  C.  121.  The 
clause  is  not  confined  to  merchants.  Ibid, 
and  2  Will.  Saund.  127,  b. ;  although  that 
opinion  seems  once  to  have  prevailed.  Ibid. 

(i)  Ord  V.  Ruspini,  2  Bsp.  C.  270. 
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LIMIT  ATION8.-<^  MAJORITY. 


DiMbillty.  The  disability  (A)  of  a  party  must  usually  be  pleaded  in  reply  to  a  plea  of 
the  statute  of  limitations,  but  in  some  instanees  is  matter  of  evidenoe,  u 
upon  trials  of  ejectments. 

Where  it  is  incumbent  on  a  plaintiff  to  prove  tkat  he  laboured  under  any 
disability  which  exempts  him  from  the  operation  of  the  statute  of  limitatioof, 
he  must  show  that  it  was  a  continuing  disability  from  the  first ;  for  it  seems 
to  be  a  general  rule,  that  where  such  a  statute  has  once  begun  to  operate, 
no  subsequent  disability  will  restrain  its  progress  (/).  If  therefore  a  plaintif 
be  in  England  when  his  right  of  action  or  title  aecrues,  and  he  then  depart 
beyond  seas,  and  the  time  limited  elapses,  he  and  his  representaAiTes  will 
he  barred  (m). 

So  if  one  of  seyeral  partners  be  in  England  when  the  cause  oi  action 
accrues,  although  the  rest  be  then  beyond  seas  (n). 

And  if  an  estate  descend  to  parceners,  one  of  whom  is  under  a  disability, 
which  continues  for  more  than  twenty  years,  and  the  ether  does  not  enter 
within  the  twenty  years,  the  disability  of  the  one  does  not  preserre  the 
title  of  the  other  (o). 

Where  an  ancestor  died  seised,  leaying  a  son  and  daughter  infants,  and 
on  the  death  of  the  ancestor  a  stranger  entered,  and  the  son  went  to  sea  and 
was  supposed  to  have  died  abroad,  within  age,  it  was  held  that  the  daughter 
was  not  entitled  to  twenty  years  to  make  her  entry  after  the  death  of  her 
brother  (p),  but  to  ten  years  only  after  her  coming  of  age,  or  to  twenty  a£ter 
the  death  of  the  ancestor. 

It  is  no  answer  to  a  plea  of  the  statute,  that  the  debtor  died  within  the 
six  years ;  and  that  by  reason  of  litigation  as  to  the  right  of  probate,  an  exe- 
cutor was  not  appointed  until  after  the  expiration  of  the  six  years  (q). 

MAJORITY. 

In  the  exercise  of  a  public  or  general  power,  a  BMJerity  ia  to  act  for  tiie 
whole  (r). 


{k)  The  exception  in  the  stat  21  Jac.  1 , 
c.  16, 8.  7,  was  held  to  apply  to  the  case  of 
absent  plalntiffH  only.  Hall  y.  Wyboumt 
Carth.  186.  Bat  the  stat  4  Ann.  c  16, 
a.  19,  enacts,  that  if  any  person  against 
whom  there  is  any  cause  of  action  for  seSr 
men's  wages,  or  ^of  action  on  the  case,  the 
party  may  bring  his  action  against  such 
penon  after  his  retnm  within  the  time 
limited  by  the  former  statnte.  See  WU- 
Uamt  V.  JtmUj  13  Bast,  499. 

(/)  See  Lord  Kenyan's  observations  in 
Doe  d.  Duroure  ▼.  </iimef,  4  T.  R.  811. 
Qray  y.  Mendez,  Str.  656.  Ireland  is  be- 
yond seas,  within  the  meaning  of  the  stat 
81  Jac.  1,  c.  16 ;  per  Holt,  C.  J.,  Show.  91 ; 
but  Scotland  is  not  Kinff  y.  Walker,  Bl. 
R.  286.  Where  the  stetute  began  to  run 
fai  the  lifetime  of  the  debtor,  and  after  Ids 
death,  the  will  being  contested,  there  was 
for  a  considerable  period  no  representatlye 
who  conld  be  sued,  held  that  It  did  not  sus- 
pend the  operation  of  the  statute.  Rhodse 
y.  Smetkttrst,  4  M.  4c  W.  42.  A  direction, 
In  a  will  of  personal  estate,  for  payment  of 
debts,  does  not  preyent  the  operation  of  the 
statute^  if  once  it  has  b^gun  to  run ;  and  it 


does  not  cease  during  the  interyal  betwees 
the  death  and  the  time  of  a  person  beio^ 
constituted  penonalreprenentatiTe.  Freak 
y.  Crantfeldt,  3  M.  ft  C.  409.  And  lee 
J^ones  y.  Scott,  I  Boss.  &  M.  255;  sad 
MhodeiY.  Smethurtt,  4  H.  &  W.  49. 

(m)  Smith  y.  MiU,  1  WHs.  134.  Irdssd 
Is  a  place  beyond  seas  within  this  stststc 
Zone  ¥.  Bennett,  1  M.  &  W.  70. 

(n)  Perry  y.  Jaekmm,  4  T,  B.  616. 
H<M  y.  Wybowm,  Garth.  196;  aod  Chgtd$ 
y.^Ofui;  Garth.  226. 

(o)  Roe  d.  Langdon  y.  BowUten,  t 
Tsunt  441. 

(p)  Doe  d.  Georae  y.  Jetton,  6  Esst, 
SO. 

Iq)  Shodes  y.  Smeihuret,  1 U.  &  W.  di. 

(r)  S.  y.  Juetices  qf  Jjoncaskire,  5  B.  t 
A.  765,  upon  the  question  in  what  caitf 
the  act  of  a  nuyority  is  binding.  See 
M.  y.  Beeeton,^  T.  B.  592;  Bae.  Ab. 
Corp.  B.  7.  In  all  casos  a  majority  of  t 
meeting  capable  ofdeeidmg  hiods.  In  the 
absence  of  any  pecnliar  constitntwn,  it  if 
not  essentisl  that  a  majority  of  the  whole 
should  meet  See  the  St  33  H.  8,  c.  87, 
which  hi  eibct,  and  hi  oases  within  the 
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MALICE. 

Thbrs  are  two  classes  of  cases  where  the  real  intention  of  a  man  in  doing  Legal  fan- 
«  particular  act  is  immaterial  to  civil  or  criminal  responsihility.     The  one,  port  of  the 
where  the  act  is  of  such  a  nature,  that  even  though  it  be  in  itself  noxious  ^"^ 
and  injurious,  yet,  for  reasons  of  policy,  the  law,  without  regard  to  the 
motives  of  the  agent,  excludes  civil  or  penal  liability.    Thus  a  witness  or 
deponent  in  a  cause,  however  defamatory  and  however  malicious  his  state- 
ment may  be,  is  not  responsible  in  an  action  or  in  a  prosecution  for  slander 
or  libel. 

There  is  another,  and  that  a  large  class,  where  the  question  of  intention 
is  in  no  way  material,  so  long  as  the  act  is  voluntarily  done. 

Whenever  the  law  defines  a  right,  or  prescribes  the  performance  of  a  duty.  Kinds  of 
or  prohibits  a  particular  act,  the  loilfiil  violation  of  the  right,  omission  of  the  malice, 
duty,  or  transgression,  without  legal  excuse,  is  necessarily  illegal,  without 
regard  to  intention ;  it  would  be  manifestly  mischievous,  and  even  incon- 
sistent with  the  very  notion  of  law,  as  a  general  rule  of  conduct,  to  allow 
the  crude  opinions  of  individuals  to  supersede  the  force  of  law(«)..  In  an 
intermediate  and  very  extensive  class  of  human  actions,  the  actual  intention 
is  material ;  this  happens  where  the  act  is  of  such  a  nature  that  either  unli- 
mited restraint  or  total  prohibition  would  be  inexpedient,  and  therefore 
here  the  law  makes  the  actual  intention  of  the  agent  the  test  of  civil  or  cri* 
minal  liability.  To  permit  every  man  to  prefer  criminal  accusations  against 
others  with  perfect  impunity,  or,  on  the  other  hand,  to  subject  every  one  to 
the  payment  of  damages  or  to  penal  visitation  who  made  a  charge  which 
turned  out  to  be  false,  would  be  highly  inconvenient ;  such  prosecutions  are 
therefore  neither  wholly  permitted,  nor  wholly  prohibited ;  they  are  allowed 
to  be  made  with  a  bond  fide  intention,  and  under  circumstances  which  sup- 


fltatnte,  makes  a  majority  of  the  body  cor- 
porate to  biod  the  rest.  See  Bom's  £cc. 
L.  by  Tyr.,  vol.  2,  p.  113.  In  the  case 
of  dean  and  chapter,  the  dean  haa  no  cast- 
ing voice.  lb.  Case  of  CathedreU  Church 
of  Oloucester,  lb.;  of  Carlisle,  lb.;  of 
Chester,  lb.;  Dr,  Blondes  Case,  lb;  Houf" 
ard  V.  Bishop  of  Chichester,  1  T.  R.  650. 

(s)  A  party  may  be  subject  even  to  an 
indictment  for  a  breach  of  the  law,  althongh 
he  erred  not  intentionally,  but  ignorantly. 
See  R.  V.  Picton,  80  Howeirs  St.  Tr. 
489,  and  Lord  Bllenhorough's  observations 
there.  Thus  magistrates  are  liable  to  an 
indictment  for  refusing  to  license  a  public- 
house,  although  they  were  acting  under  the 
advice  of  able  counsel.  R.  v.  Duke  of 
No/rfolk,  as  cited  by  Lord  Ellenborongh  ia 
R.  V.  Picton,  90  Howell's  St.  Tr.  489; 
where  his  lordship  observed,  that,  *'  To  as- 
sert that  no  man  is  to  be  considered  as  cri- 
minal because  he  has  not  acted  intention- 
ally, but  ignorantly,  would  be  leaving  it  to 
every  man  to  say,  *  I  will  not  inform  my- 
self, and  in  consequence  of  such  negligence 
I  shall  not  be  deemed  criminal.'  The  sub- 
ject was  very  much  considered  when  I  was 
at  the  bar,  in  the  case  of  some  magistrates 
of  Cumberland,  and  where  it  was  held  tliat 
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they  were  not  entitled  to  an  acquittal,  al- 
though their  mistake  originated  in  the  best 
advice."  And  see  R.  v.  Sainsbury,  4  T. 
R.  451.  In  the  same  case  (R,  v.  Picton^ 
90  Howell's  St.  Tr.  489),  Lord  EUeiH 
borongh  also  observed,  "  If  the  act  be  un- 
lawful, it  is  a  sufficient  ground  of  convic- 
tion, although  the  party  may  have  thought 
that  he  bad  reasonable  and  probable  ground 
for  committing  it:  being  unlawful,  he  is 
chargeable  for  it  by  indictment.  Mdice 
is  the  essence  of  an  action  for  a  malicious 
prosecution;  here  it  is  an  Inference  of  law 
from  the  facts."  If  a  Judge  in  the  ordi- 
nary exercise  of  his  jurisdiction  commit  an 
error,  he  cannot  be  prosecuted ;  but  if  he 
commit  an  error  in  acting  beyond  his  juris- 
diction, he  is  not  protected.  Per  liOrd  Ellen- 
borough,  Ibid.  And  one  who  in  the  exer- 
cise of  a  public  function  (as  a  trustee  under 
a  turnpike  Act),  without  emolument;  and 
which  he  is  compellable  to  execute,  acts 
without  malice,  according  to  the  best  of  his 
skill  and  diligence,  is  not  liable  in  respect 
of  consequential  damage  arising  from  his 
act.  Sutton  V.  Clarke^  G  Taunt.  29 ;  see 
also  R.  V.  Sainshury,  4  T.  R.  794;  but  see 
Robert*  v.  Read,  10  East,  216. 

XX 
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MALICE. 


Malice  in 
luw. 


ply  a  probable  cause  for  the  proceeding.  Malice,  therefore,  irhicb  in  legal 
and  technical  language  is  so  frequently  used  as  descriptive  of  those  predica- 
ments which  constitute  civil  or  criminal  liability,  is  of  two  kinds;  malice  in 
law,  and  malice  in  fact,  or  actual  malice. 

Malice  in  law  is  a  mere  inference  of  law,  which  results  simply  .from  a 
wilful  transgression  of  the  law.  • 

In  numerous  instances  it  means  simply  the  evil  inclination  and  di8po$i- 
tion  of  one  who  wilfully  does  that  which  is  wrong,  without  any  legal  ex- 
cuse {t).  In  this  sense  malice  has  been  said  to  be  tm  duposUion  tL /aire  un 
mat  chose  (u). 

In  the  same  sense,  one  who  being  arraigned  of  felony  refuses  to  plead,  is 
said  to  stand  mute  of  malice  (x).  Again,  the  statute  ^'  De  maJefactoribus  m 
parcisiy),"  reciting  that  trespassers  did  frequently  refuse  to  yield  them- 
selves to  justice,  adds,  " imo  malitiam sttam prosequendo  Sf  contimiando"  did 
flee  or  stand  on  their  defence. 

So  where  a  clerk  in  orders  entered  into  warranty  for  hire,  and  refused  to 
take  his  trial  before  lay  judges,  propter  privilegium  clericale,  then,  according 
to  Fleta,  the  warranty  will  avail  nothing,  and  clericus  gaoUs  pro  **ma£tid'' 
committetur  3f  redimatur  (z). 

So  where  one  as  a  Mred  champion  entered  fraudulently  into  warranty,  he 
is  said  to  do  so  malitioch  Sf  perjraudem  6f  mercedem  (a). 

In  such  cases  the  term  ^'  malicious"  imports  nothing  mo^e  than  the 
wicked  and  perverse  disposition  of  the  party  who  commits  the  act,  and  the 
precise  and  particular  intention  with  which  he  did  the  act;  whether  he  was 
moved  ''  ird  vel  odio  vel  causd  lucrif"  is  immaterial,  he  acts  maliciously  io 
wilfully  transgressing  the  law. 

The  application  of  the  term  '^  malicious  "  is  strongly  illustrated  in  the 
case  of  homicide,  where  the  nudus  animus,  which  brings  the  offence  within 
the  legal  denomination  of  wilful  murder,  is  frequently  to  be  collected  by 
the  Court,  as  a  matter  of  law,  from  the  circumstances  of  the  case,  and  is 
not  an  inference  of  fact  to  be  drawn  by  a  jury,  as  it  must  necessarily  be 
whenever  malice  consists  in  the  specific  intention  actually  existing  in  the 
mind  of  the  agent  at  the  time  of  the  act.  ^  Most,  if  not  all  the  caseo  of 
implied  malice,"  says  Sir  Michael  Foster,  *'  will,  if  carefully  adverted  tor 
be  found  to  turn  upon  this  single  point,  that  the  fact  hath  been  attended 
with  such  circumstances  as  plainly  carry  in  them  the  indications  of  a  heart 
regardless  of  social  duty  and  fatally  bent  upon  mischief  (6)."    Malice  of  ihif^ 


{t)  Sec  Johnston^,  v.  Sution,   1  T.  R. 
493.     Cro.  Car.  271. 

(»/)  2  Roll.  R,  4fn.  Fost.  25G.  Malice 
In  common  acceptation  meann  ill  will 
ujj^inst  a  person;  but  in  its  legal  sense  it 
means  a  wrongful  art  done  intentionally 
without  jnst  cause  or  excuse.  Per  Bayley, 
J.  in  Bromage  v.  ProsseTf  4  B.  &  C.  255. 
See  also  Crozcr  v.  Pilling,  4  B.  &  C.  2G; 
where  Abbott,  L.  C.  J.  says,  "The  act  of 
the  defendants  in  detaining  the  plaintiff  in 
custody  after  he  had  tendered  the  debt, 
was  wrongful,  and  must  be  presumed  to 
have  been  malicious,  in  the  absence  of  any 
circunistanees  to  rebut  the  presumption  of 
malice."  Under  the  st.  6  G.  3,  c.  36,  s.  48, 
the  word  malicioutly  is  to  be  taken  in  its 
general  signification  as  denoting  an  unlaw- 


ful and  bad  act ;  whereas  in  order  to  brir.-.' 
the  offender  within  the  penalty  of  deaiL, 
under  the  Black  Act,  the  malice  must  W 
personal  against  the  owner.  Per  Ba^Kv, 
J.  4  B.  &  C.  252. 

(x)  4&5P.&M.C.4. 

(y)  21  Edw.  I,stat2. 

(2)  Fleta,  lib.  i,  c. 38,  s.  8, 0.  Fost  SoC. 
The  word  malice  was  used  in  the  8ao«e 
general  sense  by  the  best  Roman  •otbor», 
and  in  the  civil  law.    Fost.  257. 

[a)  Bracton  de  Corona,  c.  33,  s.  7: 

(ft)  Fost.  257 ;  but  even  in  the  caw  of 
homicide,  malice  is  frequently  a  qne«tion  of 
fact,  depending  on  the  actual  inteotjoii  ut 
the  prisoner,  and  the  real  state  of  hi3  miiui* 
Vide  infra^  tit  Mubdbk. 
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description  is  sometiines  termed  malice  tn  law^  or  implied  or  wnsirucHve  Malice  In 
maUce ;  it  is  nothing  more  than  the  evil  disposition,  which  is  a  necessary  i^^* 
inference  from   the  wilful    doing  pf  an   injurious    act    without  lawful 
excuse  (c).    Here  malice  does  not  depend  on  the  actual  intention  of  the 
prisoner;  he  may  be  guilty  of  malice   prepense   in  legal  consideration, 
although  he  entertained  no  malice  whatsoever  against  the  deceased  {d). 

In  numerous  instances  it  is  unnecessary  to  use  any  allegation  of  malice  in 
the  description  of  the  offence,  and  in  others,  where  the  averment  of  malice 
IS  usual,  or  even  necessary,  it  is  not  essential  to  give  evidence  to  prove  the 
averment,  unless  it  consist  in  the  existence  of  some  precise  and  particular 
intention  in  the  mind  of  the  agent ;  or  in  other  words,  where  malice  consists 
in  a  principle  of  malevolence  to  particulars  (e),  for  otherwise  it  is  a  mere 
inference  of  law;  and  even  where  special  and  particular  malice  is  essential^ 
the  fact  itself  is  nsnvLlly  presumptive  evidence  to  prove  it. 

In  the  next  place,  the  term  malice  is  frequently  used  to  signify  the  actual  Malice  la 
state  or  disposition  of  the  mind  of  the  agent,  with  which  he  did  a  particular  ^^^^* 
act;  as  that  he  did  it  with  a  view  to  prejudice  a  particular  individual,  either 
generally  or  in  some  specific  manner.  In  this  sense  it  is  usually  termed 
actual,  express,  or  positive  malice,  and  perhaps  it  may  not  improperly  be 
termed  malice  in  /act,  in  contradistinction  to  malice  in  law,  where  it  is  a 
mere  inference  of  law ;  for  it  is  obvious  that  wherever  malice  depends  upon  an 
actual  state  and  disposition  of  mind,  its  existence  is  a  question  of  pure  fact, 
although  undoubtedly  in  ascertaining  that  existence  certain  presumptions 
in  fact  which  are  recognized  by  the  law,  are  to  be  regarded  by  juries.  This 
kind  of  malice  seems  usually  to  resolve  itself  into  a  question  of  intention, 
a  subject  upon  which  some  observations  have  already  bceu  hazarded  (/*). 

A  malicious  intention  in  fact  is  a  matter  of  inference  from  all  the  circum- 
stances of  the  particular  case ;  but  nevertheless  the  terms,  malice  and  mali- 
cious, being  technical  terms  of  law,  involve,  as  indeed  all  other  technical 
expressions  do,  the  application  of  legal  judgment  and  consideration  to  the 
facts  as  found  by  a  jury. 

Presumptions  of  law  (g)  as  to  malice  in  particular  instances,  depend  upon  Presnmp. 
considerations  of  policy  and  convenience,  which  greatly  affect  the  nature   tions  as  to 
of  the  proof,  and  the  effect  of  malice  when  proved.     In  some  instances  the  "^*^' 
very  existence  of  malice  is  wholly  immaterial ;  in  other  words,  the  law  will 
decide  conclusively  in  favour  of  a  defendant,  notwithstanding  his  malice  or 
its  injurious  consequences  to  the  plaintiff.    As,  where  an  action  is  brought 
for  a  libel,  or  words  published  or  spoken  by  a  Judge,  juror  or  witness,  in 
the  ordinary  course  of  a  judicial  proceeding  (A).     In  others,  the  law  will 
not  exclude  evidence  of  malice,  but  will  presume  against  its  existence,  until 
it  has  been  established  by  positive  proof ;  as  in  cases  of  libel  or  slander. 


(e)  Malice  implied  in  case  of  murder,  is 
where  the  act  is  attended  with  such  cii^ 
comatances  as  can  admit  of  no  excuse. 
Per  Pazker,  C.  J.  10  Mod.  214,  C.  So  an 
appeal  brooght  per  malitiam,  was  one 
which  was  wholly  groundless.  Per  Lord 
Coke,  2  Ins.  281. 

(d)  See  Foster,  266, 7.  In  cases  of  ap- 
peals of  death,  it  seems  formerly  to  have 
been  held  to  be  unnecessary  to  use  the  term 
malice  as  descripUre  of  the  offence ;  it  was 


sufficient  to  aver  that  the  fact  was  done 
nequiter  Sf  infeloniet* 

{e)  Post.  256. 
,  (/)  Supra,  tit.  Intbntion. 

(g)  The  assignment  of  a  hond  by  the 
Lord  Chancellor  is,  it  has  been  hold,  con- 
clusive evidence  of  fraud  and  malice  in 
the  suing  out  the  commission.  Smith  y. 
Broombed,  7  T.  R.  300,  under  the  statute, 
6  G.  2,  c.  30. 

(A)  Stipra,  tit.  Libel. 
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where  the  occasion  supports  such  a  presumption  (i) ;  or  where  the  action  is 
expressly  founded  upon  a  malicious  proceeding,  such  as  a  malicious  prose- 
cution by  a  private  person,  or  a  malicious  conviction  by  a  magistrate  (i). 
In  such  and  similar  instances,  malice,  being  the  gist  of  the  action,  must  be 
established  by  positive  proof,  independently  of  the  act  itself  (Z)* 

In  other  cases,  again,  where  the  act  of  the  defendant  is  unsupported  by 
any  presumption  of  law,  supplied  in  his  favour  by  the  occaaion  and  ciicuia- 
stances  of  the  act,  which  is  in  itself  plainly  hurtful  and  injurious  to  another, 
the  very  act  itself  supplies  evidence  of  malice,  and  the  onm  of  ezeulpatioo 
is  thrown  upon  the  defendant  (m). 

Where  a  defendant  is  proved  to  have  done  that,  the  malieioiu  doing  of 
which  is  prohibited  by  the  law,  malice  is  a  primd  facie  inference  from  the 
very  act,  for  he  must  be  presumed  to  have  intended  to  do  that  which  he 
did,  and  an  intentional  violation  of  the  law  is  a  maUcious  violation  of  it  {n\ 
The  proof  of  facts  in  justification,  excuse  or  alleviation,  must  be,  in  such 
cases,  incumbent  on  the  defendant.  And  where  the  offence  consists  not 
merely  in  the  doing  a  particular  act,  but  in  the  doing  it  nmliciously,  and 
with  intent  to  effect  a  speeified  criminal  object^  evidence  that  tbe  defendant 
intended  to  effect  that  purpose  (o)  is  in  like  manner  primd  facie  evidence 
of  malice. 

It  seems  to  be  a  general  rule,  that  a  gross,  unfeeling  and  vicious  disre- 
gard of  consequences,  however  pernicious  they  may  be  to  society,  or  how- 
ever fatal  to  the  individual  in  particular,  is  equivalent  to  express  malice,  or 
perhaps,  to  speak  more  correctly,  is  strong,  if  not  conclusive  evidence  of  a 
specific  intention  to  injure  (p). 

Such/  seem  to  be  presumptions  of  law,  in  which  th^  Courts  in  some  in- 
stances draw  the  inference ;  and  upon  which,  in  others,  juries  ought  to  act, 
under  the  direction  of  the  Court. 

Where  any  doubt  arises  whether  the  party  acted  maliciously,  or  with 
such  a  fair  and  bond  fide  intention  as  would  in  law  protect  him,  or  whether 
the  particular  injury  resulted  from  mere  accident,  seems  to  be  a  pure  ques- 
tion of  fact  for  the  consideration  of  the  jury,  who  are  to  decide  whether 
the  act  was  intentional^  and  if  so,  by  what  motive  the  agent  was  really 
actuated. 

MALICIOUS  PROSECUTION. 

Thb  proofs  {q)  in  an  action  for  a  maUciaua  prosecution  are,  Ist,  Of  the 
prosecution ;  2dly,  Of  the  want  of  probable  cause,  and  of  the  defendant's 
malice ;  8dly,  Of  damage  to  the  plaintiff. 

1st.  Of  a  prosecution  (r)  by  the  defendant,  from  which  the  plaintiff  has 
been  discharged.    If  the  prosecution  was  in  the  King's  Bench,  at  the  tasiies, 


{%)  See  the  different  Instances,  supra^ 
tit  Libel. 

(*)  Supra,  BttrTey  v.  Betkune,  tfi/V-a, 
tit  Malicious  Phosecutiok. 

(/)  See  tit.  Malicious  Prosbcution. 

(m)  And  therefore,  when  noxious  and 
defamatory  words  are  published  vithont 
explanation  irom  context  or  circumstances, 
the  question  of  malice  ought  not  to  be  left 
to  the  jury.  Bromage  v.  Prosser,  4  B.  &  C. 
256,  and  supra,  629. 

(n)  If  one  doth  a  grievous  mischief  to- 
hmtarily,  the  law  will  imply  malice.     KeL 


126.  Holt,  484.  Cro.Car.181.  W.Joiwf, 
198.  1  Hale,  464.  Palm.  686.  Post  2&5. 
And  see  Farrington's  Cass,  supra,  62. 

(o)  Supra,  tit  Intektiqn. 

(p)  Vide  infra,  tff  Mumnna. 
*    {q)  It  is,  of  course,  ineumbent  en  the 
plaintiff  to  prove  so  much  as  Is  put  is 
issue  by  the  pleadings,  under  the  New 
Rules.    See  tit.  Rules. 

(r)  An  action  lies  for  a  malicious  pr»> 
secutioD  of  a  charge  in  the  Eeclesiastlcil 
Court.  Gibs.  216;  Bum's  Sec.  Law,  tit 
Churchwaxdens. 
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irr  quarter  Bessions,  the  fact  of  prosecution  and  acquittal  must  be  proved  in  Proof  of 
the  usual  way,  by  the  production  of  the  record,  or  proof  of  an  examined  the  prose- 
copy  of  it  (»).  It  is  no  objection  to  this  proof,  that  no  order  of  court,  or  fiat 
of  the  attorney-general,  allowing  a  copy  of  it  to  the  party  acquitted  in  a 
case  of  felony,  is  proved  (t).  It  must  appear  that  the  plaintiff  was  acquitted 
of  the  charge  («) ;  it  is  not  sufficient  to  prove  that  the  proceeding  was 
stayed  by  the  noUe  prosequi  of  the  attorney-general  (x) ;  otherwise  if  he 
had  pleaded  not  guilty,  and  the  attorney-general  had  confessed  it  (y) ;  and 
it  is  sufficient  that  the  party  was  acquitted  upon  a  defect  in  the  indict- 
ment (z). 

Some  proof  ought  to  be  given  of  the  identitjr  of  the  plaintiff  with  the 
party  prosecuted.  In  order  to  prove  that  the  defendant  was  the  prose- 
cutor^ it  may  be  desirable  to  be  prepared  with  the  original  bill  of  indict- 
ment; for  although  the  names  of  the.witnesses  on  the  back  of  the  bill  are  no 
part  of  the  record,  it  is  evidence  that  they  were  sworn  to  the  bill  (a)  ;  but  it 
may  be  proved  that  the  defendant  was  a  witness,  without  producing  the 
bill  (b) ;  and  the  Indbrsement  of  the  party's  name  as  a  witness  on  the  bill  is 
no  evidence  that  he  was  the  prosecutor  (c).  Where  the  defendant  merely 
aeted  as  a  magistrate,  the  proof  of  his  name  on  the  back  of  the  indictment 
as  prosecutor,  will  not  render  him  liable  (cf).    The  proper  evidence  to  esta-» 


(t)  See  Clayton  v.  Nelson,  B.  N.  P.  13. 
Kirk  V.  French,  I  Esp.  C.  81.  Morriton 
¥.  Kelly,  1  BL  R.  885.  Where  a  party, 
acquitted  upon  an  iodictment  of  felony, 
obtained  upon  the  fiat  of  the  attomey- 
gieneml  a  copy  of  the  record  of  acquittal, 
upon  a  representation  that  the  Judge  had 
promised  to  grant  it  after  the  assizes,  but 
which  it  appeared  he  had  no  authority  to 
do,  the  Court  refused  to  restrain  the  party 
from  making  use  of  it  Broume  v.  Cmtir 
ming,  10  B.  &  C.  70. 

(t)  Legathy.  ToUervey,  14  East,  302. 
Jordan  v.  Letois,  2  Str.1122.  And  Ford's 
MS.  The  case  of  Legatt  ▼.  ToUervey,  shoje 
cited,  overruled  that  of  Ouinn  v.  Phillips, 
Monmouth  summer  assizes,  1763,  where 
Adams,  B.  held  that  a  copy  of  the  record 
in  felony  ought  not  to  be  received,  unless  it 
had  been  oidered  by  the  Judge  (see  Selw. 
N.  P.  1063).  Bat  he  held  that,  in  all  cases 
of  indictments  for  misdemeanors,  a  defen- 
dant is  entitled  to  a  copy  of  the  record. 
And  the  same  distinction  was  taken  by  Lord 
Mansfield,  C.  J.,  in  Morrison  v.  Kelly,  1  Bl. 
R.  385,  where  the  prosecution,  however, 
had  been  for  a  misdemeanor.  Among  the 
orders  and  directions  to  be  observed  by 
justices  of  the  peace,  at  the  Old  Bailey, 
26  C.  2,  prefixed  to  Kelyng's  Crown  Cases, 
is  one  which  directs  **  that  no  copy  of  any 
indictment  for  felony  be  given  without 
special  order,  or  motion  made  in  the  open 
court,  at  the  general  gaol  delivery ;  because 
the  late  frequency  of  actions  against  pro- 
secutors, which  cannot  be  without  copies  of 
the  indictments,  deterreth  people  from  pro- 
secuting for  the  king  upon  Just  occasions.** 
If  A.  and  B,  be  tried  on  an  indictment 
and  acquitted,  and  a  copy  of  the  record  be 
granted  to  A,  alone,  it  is  evidence  for  4.  in 


an  action  sgainst  the  prosecutor.  Caddy 
V.  Barlow,  1 M.  &  R.  275.  Jordan  v.  Lewis^ 
8tr.  1122.  In  A.  v.  Brangan,  1  Leach's 
C.  C.  L.  32,  3d  etUt.  Willes,  C.  J.  declared, 
that  every  prisoner  on  acquittal  had  an 
undoubted  right  and  title  to  a  copy  of  the 
record  of  such  acquittal,  for  any  use  he 
might  choose  to  make  of  it ;  but  this  has 
been  denied  in  other  cases.  lb.  in  the 
note. 

(tt)  Hunter  v.  French,  Willes,  517. 

(x)  Goddard  v.  SmUh,  6  Mod.  262;  for, 
notwithstanding  the  nolle  prosequi,  fresh 
process  may  be  sued  out  upon  the  indict- 
ment. Ibid,  per  Ld.  Holt ;  but  it  was  said 
that  there  had  been  no  instance  of  any 
further  proceeding  after  a  nolle  prosequi. 
Ibid.  S.  C.  Salk.  21.  Note,  that  the  de« 
claration  alleged  an  acquitttLl,h}ii  the  Court 
held  that  the  entry  of  a  nolle  prosequi  did 
not  amount  to  an  acquittal. 

(y)  Ibid. 

(«)•  WicJu  V.  Tentham,  4  T.  R.  247. 
Pippet  V.  Heme,  5  B.  &  A.  634. 

(a)  Per  Holt,  C.  J.  in  Johnson  j*  Ux^ 
V.  Brotoning,  6  Mod.  216. 

(b)  Ibid,  per  Ld.  Holt. 

(c)  1  Vent.  47 ;  B.  N.  P.  14.  It  is  a 
question  of  fact  for  the  Jury  to  determine, 
who  was  the  prosecutor.  See  the  observa- 
tions of  Lord  Elleoborough,  C.  J.,  in  R.  y. 
Commerell,  4  M.  &  3. 207,  and  it\fra,  n.  (d)» 
Bee  also  R.  v.  Smith,  1  Burr.  54 ;  R.  v. 
Kettleioorth,  5  T.  R.  33;  ip  neitlier  of  which 
was  the  prosecutor's  name  in  the  indict- 
ment. Sometimes  it  is  the  business  of  the 
Court  to  make  the  inquiry.  lb.  and  R.  v. 
Incledon,  1  M.  Ac  S.  268. 

{d)  Girlington  v.  Piifield,  1  Vent.  47. 
In  R.  V.  Commerell,  4  M.  &  S.  203,  it 
was  held  that  the  court  of  quarter  sessions 
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blish  this  faet  is,  that  the  defendant  employed  an  attorney  or  agent  to  con- 
duct the  prosecution ;  that  he  gave  instructions  concerning  it ;  paid  the 
expenses ;  procured  the  attendance  of  witnesses,  or  was  otherwise  active  in 
forwarding  the  prosecution.  It  has  been  said  that  a  grand  juror  may  be 
called  to  prove  that  the  defendant  was  the  prosecutor  («) ;  this,  however, 
appears  to  be  doubtful. 

It  has  been  said  that  the  recognizance  to  prosecute  entered  into  by  the 
defendant  is  evidence  of  his  being  the  prosecutor  (f)  ;  this,  however,  is  in- 
conclusive evidence,  to  say  the  least,  as  the  magistrate  has  it  in  his  power 
to  bind  over  all  those  who  know  or  can  declare  anything  material,  &C., 
to  prosecute  or  give  evidence,  so  that  a  witness  or  party  may  be  bound  over 
without  any  option  on  hii  part. 

Where  the  substance  only  of  the  charge  contained  in  the  judgment  or  in- 
formation before  a  magistrate  is  alleged,  it  seems  that  a  variance  will- not 
be  material,  unless  the  charge  itself  be  different  {g). 

Where  the  declaration  professed  to  set  out  the  substance  of  the  indict- 
ment, and  in  specifying  the  goods,  and  their  value,  used  the  word  valmu 
for  valentuBy  it  was  held  that  the  variance  was  not  material  (A). 

Where  the  declaration  alleged  that  the  defendant 'charged  the  plaintiff 
before  the  magistrate  witlj  assaulting  and  beating  him,  and  the  charge  in 
fact  was  for  assaulting  and  striking,  the  Court  held,  that  as  the  declaration 
did  not  profess  to  describe  the  warrant,  and  had  stated  the  charge  correctly 
in  substance,  the  variance  was  not  material  (i). 

So  where  the  declaration  for  a  malicious  arrest  stated  the  warrant  to  be 
to  arrest  the  plaintiff  for  an  assault  with  intent  to  rob  A.  (the  informant), 
and  the  words  of  the  warrant  were  ''  with  intent  to  rob,  aa  he  verify  he^ 
Ueves  "  (k). 

Where  the  declaration  alleged  that  the  defendant  charged  the  plaintiff 
with  felony  before  a  magistrate,  it  was  held  that  the  averment  was  sup- 
ported by  proof  of  a  charge  made,  stating  the  nupicUm  of  the  defendant  (/). 


might  make  an  order  on  A .  and  B,  for  costs 
after  an  acquittal  of.  a  parish  on  a  new  in- 
dictraefit,  although  the  names  of  A,  and  B, 
were  not  indorsed  on  the  indictment.  And 
por  Ld.  Elleiiborough,  **  We  Icnow  that  la 
an  action  for  a  malicious  prosecution,  if  the 
prosecutor  be  kept  out  of  sight,  it  some- 
times becomes  a  point  of  very  subtle  evi* 
dence  to  determine.  But  id  certum  est 
quod  certum  reddi  potest;  and  ^  is  a 
question  to  be  ascertained  by  inquiry  and 
evidence.  It  sometimes  is  the  business  of 
this  Court  to  make  that  inquiry ;  as  in  i2. 
V.  Incledon,  1  M.  &  8.  268,  one  question 
before  the  Court  was,  whether  Sir  A.  Chi- 
chester was  the  prosecutor.  So  in  this  case 
the  sessions  Iiave  found  these  defendants 
to  be  the  prosecutors,  and  the  Court  will 
not  interfere  with  that  decision  unless  it 
appeared  tbat  the  sessions  had  improperly 
or  carelessly  bo  found/'  And  per  Bayley 
and  Dampier,  Js.,  <*  it  does  not  follow  that 
he  whose  name  is  on  the  indictment  must 
be  tlie  prosecutor;"  neither  in  JR.  v.  Smith, 
1  Burr.  54,  nor  in  JR.  v.  Kettletoorth,  6 
T.  R.  33,  was  the  prosecutor's  name  on  the 
hidlotmont. 

((')  Sffket  V.  Dunbar,  8elw.  N.  P.  lOGO. 


7th  ed.  This  evidence  is  saiS  to  have  been 
admitted  by  Lord  Kenyon,  on  the  ground 
that  this  was  a  question  of  fact,  the  disclo- 
sure of  which  did  not  involve  a  breach  of 
the  grand  juryman's  oath;  but  yet  it 
seems,  that  either  the  witness  must  disclose 
the  whole  that  passed,  or  the  defendant 
would  be  precluded  from  ascertaining, 
upon  cross-examination,  the  grounds  from 
which  the  witness  drew  his  general  in- 
ference that  the  defendant  was  the  prose- 
cutor. 

(/)  Bager  v.  J>jfot,  6  C.  &  P.  i. 

(g)  See  further,  tit.  Variancb.  Wal- 
ters V.  Mace,  lb.  and  2  B.  &  A.  756.  Phil- 
lips  V.  Shaw,  6  B.  ^  A.  064. 

(A)  Johnson  ^  Ux,  v.  Browning,  6  Mod. 
216 ;  but  it  was  said,  that  it  would  hare 
been  otherwise  had  the  indictment  been 
set  out  in  h<Bc  verba,  lb.    Vide  supra,  tit 

LiBBL. 

(i)  Byne  v.  Moore,  5  Taant  187; 
Harsh,  12. 

(A)  But  note,  that  Holt,  C.  J.  sdd  he 
would  save  the  point ;  a  juror  was  after- 
wards withdrawn* 

(0  Bans  V.  Nook,  1  Starkie's  C.  377; 
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ETidence  that  the  defendant,  upon  his  application  to  a  magistrate^  Btated 
fWctfl  which  showed  the  plaintiff  to  have  been  guilty  of  nothing  more  than 
&  tortious  conversion  of  the  defendant's  goods,  upo^  wjiich  the  magistrate 
issued  a  warrant  to  apprehend  the  plaintiff  on  suspicion  of  felony,  will 
not  support  an  averment  that  the  defendant  imposed  the  charge  of  felony 
upon  him  (m). 

If  the  plaintiff  in  his  declaration  set  forth  the  indictment,  which  contains 
several  charges,  it  is  sufficient  to  prove  that  some  of  them  were  maliciously 
1>  referred,  although  there  were  good  grounds  for  the  rest  (n). 

If  the  declaration  allege  an  acquittal  in  bank^  it  is  not  proved  by  evidence 
of  an  acquittal  at  Nin  Prius(o). 

But  if  the  day  of  acquittal  be  not  averred  by  way  of  description  of  the 
record,  a  variance  from  the  day  of  acquittal  ^eged  will  not  be  material. 
The  declaration  averred  that  afierwardsj  to  wit,  on  the  morrow  of  the  Holy 
Trinity,  &c.  the  plaintiff  was  in  due  manner,  and  by  due  course  of  law, 
acquitted.  By  the  record  of  Nui  Prius  it  appeared  that  the  acquittal  took 
place  on  Tuesday  next  after  the  end  of  Easter  term,  and  the  proof  was  held 
to  be  sufficient  (p). 

If  the  proceeding- was  by  preferring  a  charge  before  a  magistrate,  the 
magistrate  or  his  clerk  should  be  served  with  a  Bubpcena  duces  tecum,  to 
Iiroduce  the  proceedings  (q).  If  the  information  was  laid  by  the  defendant, 
his  taking  the  oath,  and  hand-writing,  should  be  proved,  as  also  the  issuing 
the  warrant  to  the  constable,  &c. ;  the  warrant  must  also  be  produced 
and  proved,  and  evidence  must  be  given  of  the  apprehension  and  deten- 
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cor.  Ld.  ElleDboroaghyC.J.  and  afterwards 
by  the  Court  of  K.  B.     Baylcy ,  J.  dissent. 

(/«)  Leujh  V.  Webby  3  Esp.  C.  106.  1 
Starkio's  C.  67.  Cohen  v.  Morgan^  6  D. 
&  K.  8 ;  infroy  080,  note  (ti ).  Where  the  de- 
duration  charged  that  the  defendant  malt- 
ei<yua]y,  &o.1aid  an  information  against  the 
]>I:iintilf,  chai^oghim  with  having  felo- 
iiioii!<Iy  ridden  away  with  two  geldings, 
and  the  information,  which  was  of  the  de- 
fe^idant's  servant,  merely  alleged  the  riding 
them  away  after  he  was  told  that  he  must 
not,  held,  that  being  no  iiy>re  than  a  tres* 
pn«ts,  a  count  stating  a  maUcious  charge  of 
felony  could  not  be  supported  ;  held  also, 
that  a  subsequent  charge  of  horse-stealing 
was  evidence  as  to  the  motive  of  the  de- 
fendant. MUton  v.  Elmorey4  C.  &  P.  460. 

(n)  Reed  v.  2'aylor,,4  Taunt  010. 

(o)  Wootfferdy.  Ashley,  11  East,  608. 
The  declaration  alleged  that  the  plaintiff 
on  M'ednesday  next  after  fifteen  days  of, 
&c*.  in  the  Court  of  our  said  Lord  the 
King,  before  the  King  himself  at  West- 
minster, before  the  Lord  Chief  Justice 
assigned  to  hold  pleas  before  the  King  him* 
8elf,&c.  W.  &  J.  being  associated  with  him, 
&c.  was  in  due  manner,  and  by  due  course 
of  law,  by  a  jury  of  the  said  county  of 
Middlesex,  acquitted.  In  order  to  prove 
this,  a  copy  of  the  original  roll  was  given 
in  evidence,  which  stated  the  finding  of 
the  bill  of  indictment  In  the  K.  B.,  the 
)>rooes8  issued  to  bring  the  party  into 
Court,  the  issue  joined,  t\xe  venire  facias 
juraUtres  retuniable  in  UiUry  term,  the 


disirtngoM  returnable  In  Easter  term,  the 
Nisi  Prius  record  on  the  return  of  the  dis- 
tringas, setting  out  tlie  postea  (containing 
the  trial,  and  verdict  and  acquittal),  and 
lastly  the  judgment  of  the  Court  in  bank, 
(p)  Purcell  ▼.  Macnamara,  9  East,  1 67, 
overruling  the  case  of  Pope  v.  Foiter,  4  T. 
R.  6U0.    And  see  R.  v.  Bucks,  1  Starkie's 
C.  621 ;  where  on  an  indictment  for  per- 
jury, alleged  to  have  ^een  committed  in 
the  defendant's  answer  to  a  bill  of  disco- 
very filed  in  the  Exchequer,  it  was  allet^cd 
that  the  bill  was  filed  on  a  day  specified, 
and  it  was  held  to  be  no  variance,  although 
the  bill  was  intitled  of  a  preceding  term. 
A«d  see  R.  v.  Payne,  cor.  Ld.  Kenyon, 
Westm.  after  Mich.  20  Qeo.  3,  where  a 
similar  variance  wa»held  to  be  immaterial. 
See  P/nllips  v.  Shaw,  4  B.  &  A.  436 ;  6 
B.  ic  A.  984.    And  though  the  acquittal 
be    nnnecesiarily    alleged   with  a  prout 
patetf  yet  if  it  might  have  been  struck 
out  of  the  declaration  it  may  be  rejected 
as  surplusage.    Steddari  v.  Pabner,  3  B. 
dc  C.  2,  and  tit.  VAaiANca. 

(q)  Where  the  declaration  alleged  an 
information  before  a  magistrate,  and  evi- 
dence was  offered  of  an  admission  by  the 
defendant  that  he  had  laid  an  information 
before  a  magistrate,  and  it  appeared  from 
the  evidence  of  the  magistrate's  clerk  timt 
the  practice  was  to  take  such  information 
in  writing,  but  no  evidence  was  given  of 
the  information  itself,  the  plaintiff  was 
non8uite<l.  Smith  v.  Walker,  cor.  Bayley, 
J.  York  Sum.  Atis.  1821. 
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tion  of  the  plaintiff  under  the  warrant,  «nd  his  ultimate 
also  be  shown. 

Where  evidence  was  given  of  the  loss  of  the  warrant,  pan^  erideoce  of 
its  contents  was  admitted  without  proof  of  the  information  (r). 

An  allegation  that  the  plaintiff  wrongfully  and  without  reasonable  cause 
imposed  the  crime  of  felony  on  the  plaintiff,  cannot  be  supported  but 
by  evidence  that  the  defendant  went  before  a  magistrate  and  made  a  charge 
of  felony  (*). 

Where  the  defendant  went  merely  as  a  witness  to  support  a  charge  pre- 
ferred by  another,  and  the  magistrate  bound  the  witness  over  to  appear  as 
a  witness  on  the  trial  (^),  Lord  Tenterden  held  that  the  action  was  not 
maintainable  against  him. 

2dly.  Malice  and  the  want  iif  probable  cause, — If  a  party  prosecute  another 
on  a  criminal  charge,  it  is  a  rule  of  law,  which  seems  to  be .  fomided  upon 
principles  of  policy  and  convenience,  that  the  prosecutor  shall  be  protected 
in  so  doing,  however  malicious  his  private  motives  may  have  beeu,  provided 
he  had  probable  cause  (u)  for  preferring  the  charge. 

This  protection  appears  to  be  not  only  one  of  convenience  but  of  justice, 
or  even  of  necessity,  when  it  is  considered  how  often  it  happens  that  the 
facts  upon  which  a  prosecution  is  properly  founded  are  confined  to  the 
knowledge  of  the  prosecutor  alone;  and  if  this  proof  were  not  to  be  re- 
quired on  the  part  of  the  plaintiff,  <every  prosecutor  would  in  such  case  be 
left  exposed  to  an  action,  against  which  he  might  have  no  defence (x),  tf 
malice  were  to  be  inferred  from  the  apparent  want  of  probable  canse. 

It  is  incumbent  on  the  plaintiff,  in  the  first  place,  to  prove  the  absence  of 
probable  cause  (y) ;  slight  evidence  has  been  held  to  be  sufficient,  the  plain- 
tiff being  called  upon  to  prove  a  negative  (z).    What  will  amount  to  pro- 


(r)  Newtam  v.  Carr,  2  Starkie's  C.  70, 
cor.  Wood,  B.  Note,  it  did  not  appear 
that  any  iufomiatlon  had  been  taken,  and 
yet  it  seems  that  it  is  to  be  presumed  in  a 
case  of  felony  that  one  has  been  taken, 

(jr)  BlizardY,  Kelly y  2  B.  &  C.  283. 
8ee  Clark  t.  Postan,  6  C.  &  P.  423. 

{t)  Eager  y.  Harmon  and  others fWe^U 
Sitt.  after  Trin.  1881. 

(u)  1  T.  R.  520.  1  Salic.  14, 15.21.  6 
Mod.  304.  405.  1  Vent.  86.  Carth.  416. 
Where  a  party  robbed  or  iujured  merely 
states  actual  facts  to  a  magistrate,  on 
which  the  latter  acts  Recording  to  his  own 
discretion,  the  action  it  seems  is  not  mahi- 
tainable.  The  complainant  cannot,  in  pro* 
priety,  be  said  to  be  the  prosecutor  of  the 
person  against  whom  the  magistrate  may 
think  fit  to  issue  his  warrant }  and  whether 
there  be  or  be  not  probable  canse  for  issu- 
ing the  warrant,  there  was,  at  all  events, 
probable  cause  for  mailing  the  statement, 
and  no  malice  can  be  inferred  from  a  mere 
statement  of  facts  according  to  the  truth. 
Wliere  the  defendant  went  before  a  magis- 
trute,  and  stated  the  fact  of  his  having  lost 
a  bill  of  exchange,  and  the  magistrate's 
clerl(  stated  the  su1}stanco,  bat  added  that 
the  plaintiff  liad  feloniously  stolen  tha 
bill ;  there  being  no  evidence  of  malice  on 
tha  part  of  the  defendant,  it  was  held  that 


the  plaintiff  had  been  properly  noosaited. 
Colun  V.  Morgan,  6  D.  &  K.  8. 

(x)  See  Lord  Kenyon's  obaerrations  ia 
Syket  V.  Dunbar,  1  Camp.  203,  in  note. 

(y)  Willans  v.  Taylor,  6  Bfaig.  18S. 
Action  for  maliciously  soing  out  a  oom- 
mission  of  baolcmptcy;  the  platoitiff,  aftir 
proving  the  commission  and  adJudicatiOD, 
and  that  it  was  jafterwards  superseded  by 
the  defendant,  proved  also,  that  in  aa 
action  of  trespass  by  him  agafaiat  the  d^ 
fendant  for  taking  goods,  no^er  which  the 
defendant  justified  as  assignee,  a  veidiet 
was  given  for  the  plaintiff:  be  also  proved  a 
removal  of  g^oods  wthich,  under  the  circum- 
stances, could  not  amount  to  an  act  of 
bankruptcy,  bat  whieh,  in  the  absence  of 
any  other,  was  presumed  to  have  been  re 
lied  on  as  the  act  of  bankruptcy ;  held,  tlist 
It  was  sufficient  evidence  on  the  part  of  tlis 
plaintiff  of  want  of  probable  canse,  to  call 
upon  the  other  party  to  prove  the  affirm** 
tive.     Cotton  v.  Jamet,  IB.ii  Ad.  128. 

{z)  Indedon  v.  Berry,  1  Camp.  203. 
Taylor  v.  WUlam,  2  B.  ft  Ad.  857.  Per 
Ld.  Tenterden,  in  Cotton  v.  Jamet,  \Kk 
Ad.  183,  it  Is  said  to  hare  been  held,  that 
observations  of  the  Jndge  on  the  trial  of 
the  indictment,  tending  to  censure  the 
mode  in  which  the  proceedings  have  bcea 
conducted,  are  admissible  ibr  the  plaintiC 
Wame  ▼.  Terry,  eor.  Littkdals»  J.,  Wiatoo 
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bable  cause  may  be  either  a  question  of  hw,  to  be  decided  by  the  Court  Without 
on  the  particular  facts,  as  found  by  the  jury  (a),  or  may,  it  seems,  be  a  oondn-  £^^^^ 
aion  or  inference  of  fact  to  be  drawn  by  the  jury  (b).    Evidence  of  the  most 


Smiun.  Ass.  1886.    Rotcoe  on  EYidence, 

(«)  In  Candell  v.  London,  1  T.  R.  520, 
Bnller,  J.,  stated,  that  what  is  reasonable 
or  probable  cause  is  matter  of  law.  In 
Johnstone  v.  Sutton,  1  T.  B.  543^  it  is 
said,  tliat  the  question  of  probable  cause 
is  a  mixed  question  of  law  and  Hict:  whe- 
ther the  ctavnmatances  alleged  to  show  it 
probable  or  not  probable  existed,  is  a  mat- 
ter of  fact ;  but  whether,  supposing  them 
to  be  true,  they  amount  to  a  probable  cause, 
is  a  qoestioo  of  law ;  and  tiiat  upon  this 
diatioction  the  case  of  Eeynolds  ▼.  K^n^ 
nedy,  1  Wils.  232,  was  decided.  Sec  also 
B.  N.  P.  14,  which  cites  Oolding  v.  Crotole, 
Mich.  26  G.  2,  where  a  verdict  for  the  plain- 
tiff was  set  aside,  not  as  a  verdict  against 
ervidence,  but  as  a  verdict  against  law,  the 
Judge  having  reported  that  there  was  pro- 
bable cause.  See  also  the  judgments  of 
Ld.  Mansfield  and  of  Ld.  Loughborough,  in 
Johnstone  v.  Sutton,  1  T.  R.  544 ;  2  T.  R. 
231 .  The  rale  is  one  of  legal  policy,  which 
protects  a  party  to  a  certain  extent,  not- 
withstanding his  malicious  intention;  (for 
although  he  may  intend  ill,  yet  still  good 
may  uise  by  enconraging  the  prosecution 
ef  offenders) :  the  application  of  the  rule 
must  usually  be  a  question  of  law,  for  a 
jury  cannot  say  how  far  a  mere  rule  of 
law  is  to  operate.  See  tit.  Law  &  Fact, 
Vol.  I.  See  also  Hill  v.  Yates,  2  Moore, 
80 ;  Isaacs  v.  Brand,  2  Starkie's  C.  167. 
And  see  Iknris  v.  Hardy,  6  B.  &  C.  225. 
Davis  hired  a  cfiaise  in  the  name  of  Hardy, 
and  received  from  the  assignee  of  Martin, 
a  bankrupt,  the  amount  of  the  chaise-hire: 
he  did  not  pay  it  to  the  innkeeper  or  to 
Hardy,  nor  did  he  mention  to  the  latter 
that  he  had  received  the  amount.  Upon  a 
clsarge  being  preferred  against  Davis,  he 
was  examined  before  one  of  the  magistrates, 
and  admitted  most  of  the  facts.  On  this 
evidence  the  learned  Judge  at  the  trial  was 
of  opinion,  that  there  was  sufficient  evi- 
dence of  the  want  of  probable  cause  for 
indicting  Davis  for  embezzlement.  (The 
Court  of  K.  B.  were  afterwards  of  the  same 
opinion.)  In  the  same  case,  Staines,  the 
proprietor  of  the  chaise,  was  afterwards 
called  as  a  witness  for  the  defendant ;  and 
it  appeared  on  liis  evidence  that  Staines 
having  applied  to  Davis  for  payment,  the 
latter  requested  Staines  not  to  tell  Hardy, 
for  it  would  do  him  a  great  ii^jury.  The 
learned  Judge  was  of  opinion  that  the  sub- 
sequent fiicts,  coupled  with  the  former, 
nonsuited  the  plaintiff,  though  pressed  by 
the  defendant's  counsel  to  leave  it  to  the  jury 
whether  they  believed  Staines's  evidence ; 
and  the  Court  of  K.  B.  refused  to  set  aside 
the  nonsuit.  See  also  Spencer  v.  Jacob, 
1  M.  46  H.  180.    In  an  action  by  an  attof 


ney,  for  naheionsly  and  withont  probable 
cause  indicting  him  for  sending  a  thretttsi^ 

ing  letter,  it  appeared  that  his  clients  having 
inquired  of  the  defendant  as  to  the  truth  of 
a  representation  made  by  a  person  who  hlui 
offered  to  buy  goods  of  them,  the  defendant 
replied  that  he  would  not  be  responsible 
for  the  debt,  but  believed  the  person  had 
the  employment  he  represented.  The  goods 
were  then  supplied  to  him.  His  repre- 
sentation turned  out  to  be  false,  and  the 
plaintiff,  by  direction  of  his  clients,  wrote 
a  letter  to  defendant,  demanding-  payment 
of  the  price  of  the  goods  obtained  from  bit 
clients  through  the  defendant's  representa- 
tion ;  and  stating,  that  the  circumstances 
made  it  incumbcoit  on  his  elients  to  bring 
the  matter  under  the  notice  of  the  public, 
if  the  defendants  did  not  immediately  dis- 
charge the  amount ;  that  he  had  Instruc- 
tions to  adopt  proceedings,  if  the  matter 
were  not  arranged  in  the  course  of  the 
morrow ;  and  that,  as  those  measures  would 
be  of  serions  consequence  to  the  defendants, 
he  hoped  they  would  prevent  them  by  at- 
tention to  his  letter.  The  defendant  was 
then  summoned  before  a  magistrate,  to 
answer  a  charge  of  obtaining  goods  under 
false  pretences;  the  plain&  served  the 
summons,  and  attended  with  his  clients, 
and  the  complaint  was  dismissed.  The 
defendant  afterwards  indicted  the  plaintiff 
for  sending  a  threatening  letter,  contrary 
to  the  7  &  8  Geo.  4,  c.29,  s.  8,  and  he  was 
acquitted.  On  the  trial  of  this  action  the 
Judge,  without  leaving  any  question  to  the 
jury,  decided  that  there  was  reasonable 
and  probable  cause  for  preferring  the  in- 
dictment; held  that  the  decision  was  cor- 
rect, and  that  the  evidence  did  not  raise  a 
question  of  fiict  for  the  jury,  whether  the 
defendant  bonAjide  believed  that  he  had  a 
reasonable  cause  fbr  indicting,  but  a  pure 
question  of  law  for  the  Judge,  whether 
the  defendant  liad  such  reasonable  cause. 
BlacJtford,  gent*  one^  jrc.  v.  Dod,  2  B.  & 
Ad.  179.     And  see  Append,  vol.  11.  681. 

(ft)  See  Vol.  I.  tit.  Law  aitd  Fact. 
Isaacs  V.  Brand,  2  Starkic's  C.  167. 
Brookes  v.  Wartoick,  2  Starkie's  C.  389. 
Lord  Kenyon's  obsenrations,  in  Holton  v. 
Shepherd,  6  East.  14,  n.  Fry  v.  HiU, 
7  Taunt  397.  Starkic  on  libel,  &c.  vol.  1, 
p.  279;  infra,  688,  note  (p).  Beekioith  v. 
Phihly,  6  a  &  C.  635.  Where  a  felony 
has  been  committed,  though  not  by  the 
plaintiff,  a  private  person  may  justify  not 
only  a  prosecution,  but  even  an  actual 
arrest,  if  he  acted  on  fair  and  reasonable 
grounds  of  suspicion.  But  in  an  action  of 
trespass,  it  would  be  necessary  that  the 
defendant  (not  being  a  peace  officer)  should 
plead  specially  the  grounds  on  which  he 
acted.    See  Mure  v.  Kaye^  4  Tkiont.  94. 
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express  malice  will  not  dispense  with  proof  of  the  absence  of  probable 
cause  (c). 

Under  the  New  Rules,  probable  cause  is  put  in  issue  by  the  general  plea 
of  not  guilty  (d). 

Where,  upon  an  indictment  for  a  malicious  prosecution  for  penury,  it 
appeared  that  part  of  the  afiidaTit  on  which  perjury  had  been  assigned  had 
been  falsely  sworn,  but  that  there  was  no  probable  cause  for  some  assign- 
ments of  perjury  on  some  of  the  transactions  contained  in  the  affidarit,  it 
was  held  that  the  action  was  maintainable  («);  for  there  being  no  probable 
cause  for  some  of  the  charges  in  the  indictment,  it  was  preferred  without 
probable  cause  (/). 

It  is  invariably  necessary,  in  an  action  of  this  nature,'  to  gire  some  posi- 
tive evidence,  arising  out  of  the  circumstances  of  the  prosecution,  to  show 
that  it  was  groundless ;  it  is  insufficient  to  prove  a  mere  acquittal,  or  even 
to  prove  any  neglect  or  omission  on  the  part  of  the  defendant  to  make  good 
his  charge;  for,  as  was  observed  in  the  case  oiPurceU  j.Macnamara  (^),  the 


WClmighan  v.  Clayton^  2  Starkle's  C. 
445.  Haw.  b.  2,  c.  12,  s.  15.  In  such  cases, 
therefore,  it  may  be  a  question  of  law  for 
the  Court,  whether  the  circumstances  were 
sufficient  to  Justify  an  arrest.  No  one  who 
did  not  himself  believe,  on  facts  within 
his  knowledge,  that  the  party  was  gndlty, 
would  be  justified  in  making  an  arrest. 
Haw.  b.  2,  c.  12,  s.  15.  Sir  ArUhtmy  A$hr- 
ley's  Casey  12  Co.  92.  The  defendant,  a 
constable  acting  upon  the  information  of 
another,  corroborated  by  a  supposed  inter- 
cepted anonymous  letter,  apprehended  the 
plaintiff  at  her  lodgings  at  night,  withodt 
any  warrant;  it  was  left  to  the  jury  to 
consider  whether,  looking  at  the  facts,  the 
defendant  had  reasonable  ground  to  sup- 
pose the  plaintiff  implicated  in  the  felony 
with  which  she  had  been  charged,  and 
whether,  standing  in  his  place,  they  would 
have  acted  as  he  had  done;  and  it  was 
held  that  the  direction  was  not  improper. 
DavU  V.  Rtutell,  5  Bing.  354.  In  an 
action  for  maliciously  indicting  A.  for  per- 
jury, it  appeared  that  the  defendant  £.,  in 
1824,  preferred  the  indictment,  and  gave 
evidence  before  the  grand  jury ;  that  the 
bill  was  found,  was  removed  into  K.  B.,and 
tried  in  1827  ;  and  that  £.,  who  was  then 
in  custody,  was  brought  into  Court  onder 
a  habeag  corpus,  obtained  by  his  attorney 
on  the  ground  that  he  was  a  material  wit* 
ness ;  but  he  did  not  give  evidence,  and  A» 
was  acquitted.  The  Judge  in  his  directioa 
told  the  jury,  tliat  if  the  defendant  did  not 
appear  at  the  trial  as  a  witness,  firom  a 
Qpnscionsness  that  he  had  no  evidence  to 
give  which  would  support  the  indictment, 
then  there  was  a  want  of  probable  cause, 
and  they  should  And  for  the  plaintiff;  but 
if  his  non-appearance  did  not  pro(!eed  on 
that  ground,  then  there  was  no  proof  of 
want  of  probable  cause,  and  they  should 
find  for  the  defendant.  The  defendant 
offered  no  evidence,  and  the  jury  found 
for  the  plaintiC    Upon  error  on  a  bill  of 


exceptions,  wherein  the  objection  stated 
to  the  summing  np  was,  that  the  Jadge 
himself  ought  to  have  determined  upon  the 
facts  whe&er  there  was  probable  cause, 
without  leaving  any  question  to  the  jury,  it 
was  held,  tiiat  under  the  circanstaBees,  the 
motive  which  induced  the  defendant  not  to 
appear  as  a  witness  was  a  qliestion  of  feet  for 
the  Jury,  and  that  they  might  be  directed 
to  conclude  there  was  or  was  not  ptobaUe 
cause,  and  to  find  for  or  against  the  dcfin> 
dant,  according  to  their  opinion  of  the  mo- 
tive. Taylor  v.  Willans  (in  error),  2  B.  & 
Ad.845.  Intheca8eofAfae<f0iia2dv.J?o«k, 
2  Bing.  N.  C.  217,  it  was  held  that  the 
Judge  was  warranted,  under  the  particalar 
circumstances  of  the  case,  in  leaving  the 
question  of  want  of  probaUe  cause  to  the 
jury ;  and  Tindal,  C.  J.  observed,  "  There 
are  some  cases,  no  doubt,  in  which  a  Jod^ 
may  be  expected  to  tell  the  jury  whether 
or  not  a  defendant  had  probable  caase  for 
proceeding  against  the  plaintifi^  as  in  the 
case  of  a  threatening  letter,  or  the  like ;  bot 
where  the  probable  cause  consists  partly  of 
fects  and  partly  of  matter  of  law,  a  Jodge 
would  be  warranted  in  leaving  the  qoestioo 
to  a  iury."    But  see  Appendix. 

(c)  Turner  v.  Tenter,  1  Gow.  5a 
Johnson  V.  Sutton,  1  T.  R.  546. 

id)  Cotton  V.  Brown,  3  Ad.  &  BIL  362; 
4N.&M.a36»S.C.  Inanaetionferas- 
liciously  outlawing  the  plaintiff,  the  plea 
of  not  guilty  puts  in  issue  the  existeBce 
of  reasonable  and  probable  cause,  but  aot 
the  reversal  of  the  outlawry.  Drummmid 
V.  Pigou,  2  Bing.  N.C.  114. 

(e)  Reed  v.  Tayhr,  4  Tsunt,  616. 

(/)  Per  Gihbs,  C.  J.,  Meed  v.  l\tylsr, 
4  Taunt.  616. 

(g)  9  Bast,  061.  Sykes  t.  Ihmbar, 
cited  9  Bast,  363,  fai  the  note,  where  Urd 
Kenyon  ruled,  that  it  was  not  sallicieot 
for  the  plaintiff  to  show  his  aequittal,  with- 
out going  farther,  and  givmg  evidence  of 
malice  in  the  defeodaat  Andsee/ncMw 
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prosecntioii  may  have  been  commenced  and  abandoned  from  the  pnrest  and  Without 
most  laudable  motives.  probable 

Thus  it  is  not  enough  to  show,  that  on  an  indictment  of  the  plaintiff  by  ^*^'®* 
the  defendant  for  perjury,  the  former  was  acquitted  upon  the  trial,  on  failure 
of  the  prosecutor's  appearance  when  called  (h)  f  even  although  the  facts  lay 
within  the  defendant's  knowledge,  who,  had  there  been  the  least  foundation 
for  the  prosecution,  might  have  proved  it  (i). 

Or  to  prove  that  the  bill  was  thrown  out  by  the  grand  jury  (A),  or  that 
the  defendant,  after  charging  the  plaintiff  on  oath  with  an  assault,  omitted 
to  prefer  an  indictment  (/). 

Where  the  prosecutor  has  abandoned  the  prosecution  without  giving  any 
evidence,  and  it  is  proved  that  the  defendant  was  actuated  hj  malicious 
motives  in  preferring  the  bill,  although  some  evidence  must  still  be  given  of 
the  want  of  probable  cause,  slight  evidence  will  be  sufficient  (m).  * 

Where  the  defendant  had  preferred  three  bills  of  indictment  against  the 
plaintiff  on  the  same  charge,  one  of  which  had  been  found  on  his  own  testi- 
mony, and  he  abandoned  the  last  indictment  at  the  time  of  trial,  after  it  had 
been  pending  three  years,  it  was  held  to  be  sufficient  pnmd  faae  evidence 
of  the  want  of  probable  cause  (n). 

In  an  action  against  a  magistrate  for  a  malicious  conviction,  the  question 
is  not  whether  there  was  probable  cause  in  fact  for  convicting,  but  whether 
he  had  any  probable  cause  for  convicting;  and  for  this  purpose,  what  passed 
before  him  upon  the  hearing  is  not  only  proper,  but  essential  evidence  with 
a  view  to  the  question  of  malice  (p).  It  is  also  incumbent  on  the  plaintiff  to 
prove  the  existence  of  malice,  as  well  as  the  want  of  probable  cause. 

The  existence  of  malice  is  usually  {p)  a  question  of  fact  for  the  jury.  Malice. 

a 

V.  Berry,  1  Camp.  203.    WdUis  v.  Alpine^  within  the  defendants  own  knowledge ;  and 

1  Camp.  204,  (n.)     WiUiajM  ▼.  Taylar,  if  there  were  the  least  foandation  for  the 

6  Bing.  188.   WiUant  v.  Taylor,  6  Bing.  prosecution,  it  was  in  his  power  and  iii- 

187 ;  2  B.  &  Ad.  845.  cumbent  on  him  to  prove  it"    Verdict  for 

{h)  9  East,  363.  the  plaintiff,  damages  501.    It  is  observed 
(i)  The  circumstance,  that  in  the  parti-  *  by  Mr.  East,  in  the  note  referred  to,  that  it 

cnlar  case  the  facts  are  peculiarly  within  was  perfectly  consistent  with  the  summing 

the  knowledge  of  the  prosecutor,  and  the  up,  that  the  plaintiff  had  gLvenprimA  facie 

proof  of  them  within  his  reach,  would  clearly  evidence  to  negative  any  probable  cause, 

be  an  insufficient  reason  for  departing  firom  (h)  Byne  v.  Moore,  Marsh,  12.      In 

the  general  rule,  which  seems  to  be  founded  NiehoUon  v.  CoghiU,  4  B.  &  C.  23,  Hol- 

partly  on  the  difficulty  under  which  a  d^  royd,  J.,  said,  that  in  actions  for  malicious 

fendant  must  often  labour,  in  proving  by  prosecutions  it  had  been  held  that  evidence 

other  witnesses  the  cause  which  he  had  of  the  bill  having  been  thrown  out  by  the 

for  instituting  the  prosecution.   In  Buller's  grand  jury,  was  sufficient  to  warrant  an 

Nisi  PriuB,  1 4k  it  is  laid  down,  that  where  inference  of  the  absence  of  probable  cause, 

the  facts  are  in  the  knowledge  of  the  de«  (/)  Wallis  v.  Alpine,  1  Camp.  204. 

£endant  himself,  he  must  show  a  probable  (m)  Per  Le  Blanc,  J.,  Ineledon  y»  Berry ^ 

cause,  though  the   indictment  hiais  been  1  Camp.  5M)3,  in  the  note, 

found  by  a  grand  jury,  or  the  phUntiff  shall  (n)  Willans  v.  Taylor,  6  Bing.  183. 

recover,  without  proof  of  express  malice :  (0)  Burley  v.  Bethune,  5  Taunt.  680. 

for  this  position,  the  case  of  Parrott  v.  (p)  See  Johnstone  v.  Sutton,  1  T.  R. 

Fishwkik,  Lond.  Sitt  after  Trin.  T.  1772,  is  513.    Yet  there  may  be  cases  so  circum- 

referredto;  hot  from  the  note  of  this  case,  stanced,  that  though  the  Courts  might 

given  9  East,  362,  it  appears  that  where  a  not  go  so  &r  as  to  infer  malice  in  point  of 

defendant  had  been  acquitted  by  verdict,  law,  without  the  aid  of  a  jury,  yet  they 

Lord  Mansfield,  in  summing  up,  said, "  that  would  leave  it  to  the  jury  to  imply  malice, 

it  was  not  necessary  to  prove  express  mfr-  Brookes  v.  Warunek,  2  Starkie's  C.  389. 

liee ;  for  if  it  appeared  that  there  was  no  See  also  Isaacs  v.  Brand,  2  Starkie's  C. 

probable  cause,  that  was  sufficient  to  prove  167.    Supra,  Vol.  I.  tit.  Law  and  Fact. 

implied  malice,  which  was  all  that  was  The  defendant  had  held  the  plaintiff  to 

necessary  to  be  proved  to  support  this  ball,   as   administratrix,  for  a  debt  due 

action.    For  in  that  ease  all  the  fiicts  lay  from  the  estate ',  and  upon  the  trial  of  the 
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MoUoe.  The  proof  of  malice  in  this  action  (as  has  already  been  obserred)  usually 

results  from  the  want  of  probable  cause,  which  when  once  established  affords 
a  strong  presumption  of  malice  (^).  Eyidence  as  to  the  conduct  of  the  de- 
fendant in  the  course  of  the  transaction,  his  declarations  on  the  subject, 
and  any  forwardness  and  activity  in  exposing  the  plaintiff  by  a  publication 
of  the  proceedings,  is  properly  adduced  to  prore  malice  (r).  It  seems  also, 
that  the  plaintiff  may  give  in  evidence  the  proof  adduced  by  the  defendant 
on  the  trial  of  the  charge  (s).  So  he  may  give  in  evidence  publications  by 
the  defendant  on  the  subject  of  the  charge  (t). 

Where  the  prosecution  was  against  the  plaintiff  and  another,  the  plaintiff 
may,  as  part  of  the  res  gegta  and  to  show  the  ammus  of  the  defendant,  give 
in  evidence  misconduct  in  the  transaction  against  the  other  party  in- 
dicted (ii). 

Where  the  defendant,  a  Bank  inspector,  had  procured  the  jHatntiff,  a 
tradesman,  to  be  taken  into  custody  on  a  charge  of  having  in  his  possession 
a  forged  bank-note,  without  legal  excuse,  because  he  had  refused,  after 
paying  the  amount  to  the  person  to  whom  he  had  paid  it  away,  to  deliver 
h  up  to  the  inspector,  Lord  EUenborough  held  that  the  pressing  a  com- 
mitment, under  such  circumstances,  was  such  ereusa  iffnorantkt  that  it 
amounted  to  malice  (v). 


•ctiott  for  malldonsly  holding  to  ball,  the 
plaintiff  relied  wholly  on  the  mere  ftct  of 
her  having  been  held  to  bail  when  she  was 
not  liable  to  arrest,  and  gave  no  extrinsic 
evidence  of  malice.  The  j  ury  liaving  found 
a  verdict  for  the  plaintiff,  with  five  shil- 
lings damages,  the  Court,  upon  a  motion 
Ibr  a  new  trial,  doubted  whether  the  very 
fisct  of  holding  the  party  to  bail,  under 
such  circumstances,  was  not  evidence  from 
which  malice  whs  to  be  implied,  and  re- 
fibsed  to  disturb  the  verdict.  FUteher  v. 
Webb,n  Price,  381. 

(q)  No  evidence  of  malice  can  be  more 
cogent  than  that  the  defendant  knew  that 
the  plaintiff  was  innocent.  Pureell  v. 
MetenamarOy  0  East,  361 ;  Barley  v. 
JBethune,  5  Taunt.  583 ;  Turner  v.  (?oto, 
20.  The  want  of  probable  cause  is  not 
conclusive  as  to  malice.  Mitchell  v. 
JenJdw,  6  B.  &  Ad.  668;  2  N.  ft  M. 
801. 

(r)  Str.  601.  So  it  has  been  held  that 
evidence  of  malevolent  misconduct  by  the 
defendant  towards  the  plaintiff,  tending  to 
show  evil  motives  after  the  prosecution, 
is  admissible.  Caddy  v.  Barlmo,  1  M.  ft 
Reg.  275.  The  plaintiff  having  been  taken 
into  custody  on  a  criminal  charge,  offers 
bail  before  the  magistrate,  to  which  the 
prosecutor  objects ;  a  letter  purporting  to 
have  been  written  by  a  Judge,  on  reading 
which  the  magistrate  was  induced  to  admit 
the  plaintiff  to  bail,  is  evidence  merely  to 
show  that  the  magistrate  refused  bail  till 
so  induced,  without  proof  that  the  letter 
was  written  by  the  Judge.  Taylor  v. 
Willant,  10  B.  &  C.  845.  And  in  order 
to  show  that  the  prosecutor  took  steps  to 
prevent  a  person  from  becoming  bail,  an 
aiBdavit  made  by  the  aUomey's  clerk  was 


pat  in,  as  showing  that  those  who  eon* 
dneted  the  proaecution  had  taken  sMtss 

to  prevent  a  person  becoming  ball  for  J. 
This  was  held  to  be  admissible,  without 
caUiDg  the  clerk  to  prove  an  anthoiitf 
from  his  master  to  make  the  affidavit 
Taylor  v.  WUlans  (in  error),  2  B.  &  Ad. 
845.  It  has  been  held  that  in  order  to 
support  the  averment  of  malice,  it  nvtt 
be  shown  that  the  chaise  is  wilfoDy  frise. 
Cohen  v.  Morgan^  6  D.  &  R.  9,  cor. 
Abbott,  C.  J. ;  this  doctrine  does  not  sees 
to  be  warranted  by  the  authorities. 

(*)  B.  N.  P.  18, 14. 

(t)  Chamben  v.  JZoMiMon,  Str.  601, 
where  the  plaintiff  gave  in  evidence  an 
advertisement  pablished  by  the  defendsot 
pending  the  prosecution  of  an  indictment 
for  penury,  though  an  information  had 
been  granted ;  but  the  Chief  Justice  in- 
formed the  jury  that  they  were  not  to 
consider  it  in  damages,  but  only  as  a  or- 
eumstance  of  malice. 
(u)  Caddy  v.  Barlom,  1  M.  &  Ry.  275. 

(v)  Brookes  v.  Waruriek^  2  Starkie^s  C. 
389.  The  plaintiff  had  taken  the  note  in 
tlie  usual  course  of  business,  and  paid  it 
in  the  usual  course  to  B,  The  note  beinz 
stopped  at  the  Bank,  was  stamped  as  a 
forgery,  and  brought  by  an  Inspector  to 
the  plaintiff.  The  plaintiff  paid  the  amoiiBl 
to  J9.,  and  refliaed  to  give  it  up  to  the 
inspector,  insisting  on  his  right  to  retain 
it.  The  inspector,  without  any  ground  for 
suspicion,  charged  the  plaintiff  with  felo- 
niously having  the  note  In  his  poaseasion, 
without  lawiViI  ezcuae.  Tlie  case  was  voy 
pertinacionsly  pressed  on  the  part  of  the 
plaintiff,  altbougfa  Loal  EUenborongfa  had, 
early  in  the  cause,  expressed  a  strong 
opinion  on  the  sntjaet,  aad  left  It  So  the 
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The  defendant  may  give  in  evidence  any  facta  which  show  that  he  had   Proof  of 
probable  cause  for  prosecuting,  and  that  he  acted  banA^fide  upon  that  ground  ca'g^ 
of  auspicion.    It  is  no  answer  to  the  action  that  the  defendant  acted  upon 
the  opinion  of  counsel^  if  the  statement  of  facts  upon  which  the  opinion  was 
founded  was  incorrect,  or  the  opinion  itself  unwarranted  (x). 

If  it  appear  that  the  jury,  upon  the  trial  of  the  plaintiff,  entertained  doubto 
upon  the  evidence,  and  deliberated  as  to  his  guilt  after  the  case  was  coa- 
cluded,  the  fact  is,  it  seems,  evidence  of  a  probable  cause  (y). 

It  is  obviously  of  importance  to  prove  that  a  felony  has  been  committed  {z\ 
and  to  be  prepared  with  proof  of  such  circumstances  as  tend  to  thvow 
suspicion  on  the  plaintiff  (a).  This,  however,  would  probably  be  deemed  to 
be  insufficient  in  case  of  express  proof  that  the  defendant  knew  that  the 
prosecution  was  without  foundation. 

In  the  case  of  Johnson  v,  Broumkigib)^  where  it  appeajred  that  no  one  was 
present  at  the  time  of  the  supposed  robbery  but  the  wife  of  the  defendant  ia 
the  action,  X«ord  Holt  admitted  evidence  of  what  she  swore  at  the  trial  of 
the  indictment ;  but  it  is  obvious  that  this  was  done  under  the  impression 
that  it  was  incumbent  on  the  defendant  to  establish  the  fact  of  probable 
cause,  altiiough  no  evidence  were  given  to  establish  the  negative. 

Where  the  plaintiff  has  been  arrested  on  a  charge  of  larciny,  it  has  beea 
doubted  whether  the  defendant,  after  having  given  some  evidence  of  pro- 
bable cause,  can  give  evidence  to  prove  that  the  plaintiff  was  a  man  of  bad 
character  (c);  but  it  seems  that  although  such  evidence  affords  no  presump* 
tion  of  probable  cause  in  the  particular  instance  (d),  yet  that  it  is  matter 
admissible  in  mitigation  of  damages. 

8dly.  The  damage  sustained. — ^The  plaintiff  may  prove,  in  aggravation  of  l^A°>>g®* 
damages,  the  length  of  imprisonment,  bis  expenses,  situation,  and  circum* 
stances.    The  peril  and  jeopardy  in  which  a  man's  life  and  liberty  are 
placed  by  a  malicious  prosecution,  or  the  prejudice  to  his  fame  and  reputa- 
tion, constitute  a  sufficient  ground  of  action  (e) ;  so  although  neither  his 


jury  upon  the  gfroond  of  malice.    The  Jury 
fonnd  for  the  plaintiff,  damages  502. 

(x)  Hewlett  v.  Crutehley,  6  Taunt. 
ft77. 

(y)  In  Smith  v,  Mucdonald,  3  Esp.  C. 
7,  Lord  Eenyon  held,  that  if  the  jury 
paused  before  they  acquitted  the  plaintiff 
upon  his  trial  for  the  offence,  he  should 
hold  that  there  was  probable  cause  for  the 
prosecution.  It  does  not  appear  whether 
in  that  case  the  evidence  rested  i^pon  the 
testimony  of  the  prosecutor,  the  defendant 
In  the  action.  It  is  also  to  be  obseryed, 
that  there  was  no  evidence  to  negative 
probable  cause,  a  circumstance  in  itself 
sufficient  to  warrant  a  nonsuit.  See  also 
Zilwal  V,  Sfnallman,  Selw.  N.  P.  946. 
Ooldlng  v.  Crotole,  B.  N.  P.  14. 

(z)  In  Johnson  v.  Brotoning,  6  Mod. 
216,  Lord  Holt  seems  to  have  considered 
this  proof  to  be  essential  to  the  defence; 
but  it  seems  tope  b,  good  defence  to  prove 
reasonable  grounds  for  suspecting  the  guilt 
of  the  plaintiff,  altliough  no  felony  was 
committed.  See  Samuel  v.  Pa^fnef  Dougl, 
345.  Ledwith  v.  Caichpole,  Cald.  391. 
Supra,  601. 


(a)  See  Knight  v.  Oermain,  Cro.  Eliz. 
184.    Pain  v.  Rochetter,  Cro.  EIIz.  871. 

(b)  6  Mod.  216.  In  B.  N.  P.  14,  citing 
Cobb  Y.  Carr,  it  is  said,  that  the  defend-' 
ant's  evidence  of  what  he  swore  npon  the 
trial  of  the  indictment  is  evidence :  this, 
however,  does  not  seem  to  be  warranted ; 
for  if  the  principle  of  necessity  operated  in 
such  a  case,  the  effect  would  be  to  admit 
the  testimony  of  the  defendant  himself,  by 
which  means  the  plaintiff  would  have  the 
benefit  of  a  cross-examination. 

(c)  In  the  case  of  Rodriguez  y*  Tadmire 
2  Esp.  C.  721,  Lord  Kenyon  admitted 
general  evidence  to  that  effect.  In  Newsam 
v.  Carr,  2  Starkie's  C.  60,  cor.  Wood,  B., 
where  a  witness  was  asked  whether  the 
plaintiff's  house  had  not  been  searched  on 
former  occasions,  and  whether  he  was  not 
a  man  of  suspicious  character,  Wood,  B. 
overruled  the  question,  observing,  that  in 
actions  of  slander  such  evidence  would  be 
admissible  to  mitigate  the  damages,  but 
that  in  the  present  case  it  would  iSovd  no 
evidence  of  probable  cause. 

(d)  Ibid. 

\e)  JSacUl  v.  Roberts,  B.  N.  P.  13^ 
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fame  nor  liberty  be  affected,  if  he  has  been  pat  to  needless  expense  to 
defend  himself  (y).  In  the  assessment  of  damages,  the  costs  incnrredby 
the  plaintiff  are  to  be  estimated  as  betvreen  attorney  and  client  (<7). 

If  a  man  be  falsely  and  maliciously  indicted  of  a  crime  which  is  a  flcandal 
to  him,  and  hurts  his  fame,  an  action  lies,  although  the  indictment  be  insuffi- 
cient, or  an  ignoramus  be  found  (h) ;  for  although  no  expense  may  hare 
been  incurred,  the  mischief  of  the  slander  has  been  effected  (£). 

Upon  the  execution  of  a  writ  of  inquiry,  where  the  defendant  in  an  action 
for  slander  has  allowed  judgment  to  go  by  default,  it  is  not  incumbent  on 
the  plaintiff  to  give  any  evidence.  The  jury,  in  the  absence  of  evidence  of 
damage,  are  not  confined  to  nominal  damages  (A). 

In  a  joint  action  against  several,  the  jury  cannot  assess  several  damages  (/). 

In  an  action  for  a  malicious  arrest  the  plaintiff  must  prove  the  anest,  the 
determination  of  the  suit,  the  want  of  probable  cause,  and  the  defendant's 
malice,  and  the  damages  sustained  (m). 

In  an  action  for  a  mdUcious  arresij  the  plaintiff  must  be  prepared  to  prore 
the  affidavit  made  by  the  defendant,  either  by  means  of  the  affidavit  itself, 
or  proof  of  an  examined  copy ;  the  former,  it  is  said,  is  the  better  conrBe(ii). 
He  must  also  prove  an  examined  copy  of  the  writ  and  return,  and  produce 
and  prove  the  warrant  of  the  sheriff  made  by  virtue  of  the  writ  (o),  and  the 
arrest  and  detention  under  it.  The  official  return  made  by  the  sheriff  u 
evidence  of  the  fact  for  either  party  (p). 

Where  the  plaintiff  alleged  that  he  was  arrested  under  and  by  virtue  oft 
plaint  for  debt,  in  the  Sheriff's  Court,  it  was  held  to  be  proved  by  eridence 
that  the  plaint  was  entered,  and  that  the  officer  in  consequence  arrested  the 
plaintiff,  having  first  received  a  paper,  in  the  nature  of  a  warrant,  containing 
the  parol  directions  of  the  sheriff,  which  were  good  by  custom,  although  the 
Stat.  12  Qeo.  1.  requires  an  affidavit  of  debt,  which  had  been  made  (9). 

The  arrest  may  be  proved  by  the  sheriff's  officer  (r). 


(/)  B.  N.  P.  14.  This  was  formerly 
doubted.  Ibid.  But  it  has  been  decided, 
that  such  an  action  lies  by  the  husband 
for  the  expense  of  defending  his  wife.  B. 
Hf,  P.  13.  Jones  v.  Gwynn,  10  Mod.  214; 
ISalk.  15;GUb.  185. 

(«7)  Sandback  v.  Thonuu,  1  Starkie's  C. 
806.  But  see  Sinclair  v.  Sldred,  4 
Taunt.  7. 

(h)  SavUl  ▼.  Roberts,  B.  N.  P.  13. 
Chambers  v.  Bobinsony  Stnu  691. 

(i)  Ibid. 

Ik)  Tripp  V.  ThomaSf  3  B.  &  C.  427^ 

(/)  Ltnqfield  v.  Banckcroft,  Sir.  910; 
B.  N.  P.  15.  93.  Contra,  Lane  y.  Sante^ 
loe,  B.  N.  P.lo;  Stra.  70. 

(m)  Or  so  much  as  is  put  in  issue  by  the 
pleadings,  under  the  new  rules. 

(n)  Peake'sEv.SaO.  SeeWebbr.Herw, 
1  B.  &  P.  280,  where  the  plaintiff,  having 
in  an  action  against  the  sheriff  alleged  that 
1, 8.  was  arrested  under  a  writ  indorsed  for 
bail,  by  virtue  of  an  affidavit  filed  of  record, 
it  was  held  that  the  allegation  must  be 
proved.  See  Casbum  v.  Reid,  2  B.  Moore, 
60;  B.  N.  P.  14.  Crook  v.  J>otr2tn^,  SDoug. 
75.  Rees  v.  Bowen,  1  McClelland  k  Y. 
982.  J?.v../amef,lShow.  397.  Boiler,  J. 
held  that  the  writ  indorsed  was  sufficient 


eridence  of  the  holding  to  baiL  Rogers  t. 
Xlscomb,  2  £sp.  C.  38. 

(0)  As  to  this  proof,  see  tit  SHskirr. 
In  an  action  for  maUcioualy  holding  to 
bail,  the  bare  production  of  the  writ  bj  a 
person  who  received  it  in  a  letter,  will  not 
entitle  the  plaintiff  to  have  it  read.  Jack- 
ton  V.  Burleigh,  3  £sp.  C.  34.  Skiu^ 
after  proof  of  the  affidavit  to  hold  to  boil, 
and  of  the  warrant  founded  upon  tiie  writ 
Ibid. 

(p)  Ouffbrdv,Wbodfiate,ll^ast,^; 
supra.  Vol.  L  Contra,  Lloyd  v.  Htfrrti, 
Peake's  C.  1 74.  It  is  not  sufficient  to  prm 
the  arrest,  and  return  of  eati  corpus,  with- 
out proof  of  the  warrant.  Lhydr.  Htffriti 
Peake's  C.  174.  Bee  Drake  v.  S^kst,  1 
T.  R.  113. 

(q)  Arvnda  v.  White,  14  EaSt,  21& 

(r)  If  a  bailiff,  having  process  igaiiut 
one  who  is  on  horseback,  or  in  a  coseh, 
say,  ^  yon  are  my  pri8<mer,  I  have  a  writ 
against  yon ;"  on  which  he  submits,  tons 
back,  or  goes  with  him ;  though  the  bailiff 
never  touch  him,  It  is  an  arrest,  beesoK 
he  submitted  to  the  process ;  but  ff,  instead 
of  going  with  the  bafliff,  he  had  gone  or 
fled  from  him,  it  coold  be  no  arrest,  mdetf 
thebailifi'hadlaidfaokiofhim.  Jfamrr. 
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Where  the  declaration  alleged  a  malicions  arrest,  and  the  imprisonment  HaUctoni 
of  the  plaintiif  until  he  was  forced  to  giye  hail ;  and  it  appeared  in  eridence   proofof 
that,  on  a  message  sent  by  the  officer,  informing  the  plaintiff  that  he  had  a   the  arrest. 
warrant  against  him,  he  went  to  the  officer's  house  and  executed  a  bail- 
bond  ;  it  was  held  that  there  was  no  evidence  of  arrest,  and  that  as  the  alle- 
gations were  not  divisible,  the  variance  was  fatal  («).    But  to  snpport«an 
allegation  that  the  defendant  held  the  plaintiff  to  bail,  it  is  sufficient  to 
show  that  the  plaintiff,  on  being  informed  of  the  writ,  went  to  the  officer's 
house  and  gave  bail  (t). 

The  determination  of  the  action  (u)  must  also  be  proved  by  means  of  an  Determi- 
examined  copy  of  the  entry  on  the  record.    Proof  of  the  rule  of  court  to  ^**^V' 
discontinue,  apd  of  the  taxation  and  payment  of  costs,  is  sufficient  evidence 
of  the  determination  of  the  action  (^r).    But  it  is  said  that  proof  of  an  order 
made  by  a  Judge  to  stay  proceedings  is  insufficient,  although  the  costs  have 
been  taxed  and  paid  (y). 

The  not  declaring  for  a  year  after  the  return  of  the  writ,  is  evidence  of 
the  determination  of  the  suit,  under  an  averment  that  the  plaintiff  did  not 
declare,  but  permitted  the  suit  to  be  discontinued  (z). 

A  stet  processus  by  consent  is  not  such  a  determination  as  will  support  the 
action  (a). 

Where  it  appeared  to  be  the  practice  in  the  Sheriff's  Court  in  London, 
upon  the  abandonment  of  a  suit  by  the  plaintiff,  to  make  an  entry  in  the 


Ji(^yf(Ti.)  B.  N.  P.  62.  See  below,  tit. 
Trespass  ;  and  Berry  v.  Adojiuonf  6  B. 
&  C.  628.  Gage  ▼.  Ba4fordy  3  C  fr 
P.  464.  Qrainger  v.  HiU^  4  Bing.  N.  G. 
412. 

(<)  Berry  v.  Adamson^  2  C.  fc  P.  503. 
Where  the  officer  told  the  plaintiff  that  he 
had  a  warrant  agahut  him  at  the  suit  of 
the  defendant,  and  did  not  tonch  him,  but 
took  his  word  that  he  wonld  put  in  bail; 
anc^  tlie  plaintiff,  giving  him  a  small  gr»- 
tuity,  asked  him  to  go  to  his  attorney 
and  desire  him  to  pnt  in  bail,  which  he 
did,  and  bail  was  put  in ;  L.  C.  J.  Tenter- 
den  said,  that  it  was  the  strong  inclination 
of  his  opbuoD  that  it  was  not  a  sufficient 
arrest  to  sustain  the  action  for  a  malicious 
arrest.  George  v.  Badford,  1  Mood.  9c 
M.  C.  244. 

(t)  Small  V.  Grey,  2  C.  &  P.  606. 

(?/)  When  the  action  is  put  an  end  to  by 
a  stet  processus  by  consent  of  the  parties, 
no  action  for  a  malicious  arrest  can  be  sup- 
ported. Wilkinson  v,  Howell^  1  Mood,  ic 
M.  C.  403.  In  an  action  for  maliciously 
suing  out  a  commission  of  bankrupt,  it 
must  be  averred  and  proved  that  the  com- 
mission was  superseded  b<;fore  the  com- 
mencement of  the  action  ;  and  if  tliis  fact 
be  not  proved,  the  plaintiff  ought  to  be 
nonsuited,  though  it  was  not  averred  in 
the  declaration,  and  though  the  defendant, 
who  might  have  demurred  for  the  omis- 
sion, had  not  done  so.  Whittoorth  v. 
JIall,  2  B  &  Ad.  695.  Proof  that  no  de- 
claration was  filed  or  delivered  within 
one  year  after  the  return  of  the  writ  is 


sufficient    Pierce  v.  Street,  3  B.  &  Ad. 
306. 

(x)  Bristow  V.  Haywood,  I  Sfcarkle's 
C.  48.  Brandt  v.  Peacock,  1  B.  &  C.  649. 
Gadd  v.  Bennett,  5  Price,  540.  So  If  the 
proceedings  be  stayed  by  rule  of  court, 
though  the  rule  has  been  obtained  on  the 
affidavit  of  the  party.  Brooke  y.  Carpenter, 
8  Bing.  297.  The  Court  held  it  to  be  re- 
ceivable on  the  ground  of  necessity.  An 
averment  that  the  defendants  did  not  pro- 
secute their  suit,  but  therein  made  default, 
and  their  pledges  were  in  mercy,  &c.  is 
not  proved  by  the  production  of  a  will 
to  discontinue.  Webb  v.  Hill,  M.  &  M. 
253. 

(y)  Kirk  v.  French,  1  Esp.  C.  80,  on 
the  ground  that  the  evidence  is  not  the 
best  which  the  case  admits  of;  but  note, 
that  a  juror  was  withdrawn  in  that  case, 
and  Lord  Kenyon  seems  to  have  enter- 
taiued  doubts.  See  Austin  v.  Debnam,  3 
B.  &  C.  140.  An  order  from  the  Lord 
Chancellor  for  superseding  a  commission  is 
not  evidence,  in  an  action  for  maliciously 
suing  it  out,  to  show  that  it  has  been  super- 
seded ;  a  supersedeas  under  the  great  seal 
must  be  produced.  Poynton  v.  Forster, 
3  Camp.  58.  See  Barton  v.  Milh,  Cas. 
temp.  Hardw.  125, 6. 

(ar)  Pierce  v.  Street,  3  B.  &  Ad.  397. 

(a)  Wilkinson  v.  Hotoell,  M.  &  M.  295. 
For  such  a  termination  does  not  afford 
primA  facie  evidence  of  tho  essential  to  the 
action,  that  the  fonncr  suit  was  without 
foundation. 


688 


MALICIOUS   ARREST. 


minute-book  of  *^  withdrawn  by  the  plaintiff's  order/*  opposite  to  the  entry 
Of  the  plaint,  it  was  held  that  proof  of  such  an  entry  was  sufficient  to  proTS 
Variance,      the  determination  of  the  suit  (b). 

Where  the  declaration,  in  stating  a  judgment  by  default,  stated  '^  aod 
thereupon  it  was  considered  by  the  said  Court  of  K.  B.  that  the  plaintifft 
should  take  nothing  by  their  said  writ,  but  that  thej^  and  ihdr  pledget  t0  pnh 
aecute  ahouid  be  in  mercy ,  &c.,  as  by  the  record  and  proeeedings  thereof,  &&, 
now  fully  appear,  and  the  said  action  was  and  is  thereby  wholly  ended  aad 
determined,"  it  was  held  to  be  no  variance,  although  the  record  j^odneed 
wanted  the  words  "  and  their  pledges  to  proseeute,"  bu^only  an  ^fe^  and 
that  as  the  substance  of  the  allegation  was  the  discontinuance  of  the  former 
suit,  thosewords  might  be  rejected  as  surplusage  (e). 

Where  the  declaration  alleged  a  plaint  against  the  defendant  at  the 
Sheriffs'  Court  in  London,  it  was  held  to  be  supported  by  proof  of  a  plaint 
before  one  of  the  sheriffs  (d). 

An  allegation  of  an  arrest  is  satisfied  by  eTidenoe  of  a  detainer  (e). 

It  lies  on  the  plaintiff  to  prove  that  the  arrest  was  malicious,  and  without 
reasonable  or  probable  cause  (/).  And  it  seems  that  if  the  defendant  act 
merely  through  mistake,  and  without  actual  malice,  the  action  is  not  maia- 


(b)  Arundel  ▼.  WhUe,  14  East,  918. 
In  an  action  for  maliciously  suing  out  a 
commission  of  bankruptcy,  it  must  be 
averred  that  before  the  commencement  of 
the  action  the  commission  was  super- 
seded. Whittcorth  ▼.  Halt,  2  B.  &  Ad. 
695.  The  iupenedeas  alone  is  not  sufficient 
evidence  of  the  want  of  probable  cause. 
Hay  V.  Wenly,  5  C.  &  P.  361.  An  alle- 
gation of  a  nonsuit  is  not  proved  by  show- 
ing a  rule  to  dbcontinue.  Webb  v.  Hill, 
M.  &  M.  253 ;  Supra.  The  mere  accept- 
ance of  debt  and  costs,  as  awarded  by  the 
prothonotary  on  reference  to  him,  under  a 
rule,  without  the  intervention  of  the  Court, 
does  not  show  a  determination  of  the  suit. 
Per  Pattison,  J.,  Comber.  Capron,  1  Mo. 
8c  R.  398. 

(c)  Judge  v.  Morgan,  13  East,  547. 
{d)  Arundel Y.  White,  WEaBt,2ie.  So 

the  assize  Courts  may  be  stated  indif- 
ferently to  be  held,  either  before  both  the 
Judges  of  Assize,  or  before  the  one  who  in 
fact  sat  at  the  time;  per  Lord  Ellenbo- 
Tough,  Ibid. ;  and  R.  v.  Alford,  Leach's 
C.  C.  L.  179. 

(e)  Whalleyy.  Pepper,  7  acT.Bde. 

(/)  Reasonable  or  probable  cause  may, 
it  seems,  be  either  a  question  of  )aw  or  of 
fiact ;  nfpro,  680.  But  see  the  Appendix, 
68a  688.  Where  the  defendant,  being 
the  indorser  of  a  bill  of  exchange,  arrest- 
ed the  plaintiff  as  the  acceptor  cnf  the  bill, 
when  in  fact  he  was  not  the  acceptor,  but 
was  of  the  same  name  and  address,  and 
upon  bekig  applied  to  denied  that  it  was 
his  acceptance,  but  It  did  not  appear  that 
the  defendant  was  informed  that  he  so 
disclaimed  the  bill,  Lord  Tenterden,  on 
an  action  for  a  malicious  arrest,  non- 
suited the  plaintiff,  observing,  ''the  de- 
fendants may  have  been  careless,   they 


certaialy  were  mistakeo,  but  I  can  ms  no 
appearance  of  malice  in  their  conduct.  How 
can  I  say  that  they  were  without  reason- 
able cause  for  what  they  did  ?    It  does  aot 
even  appear  that  they  were  infonned  that 
the  plaintiff,  on  presentment,  disclaiaed 
the  acceptance."    Spencer  v.  Jacob,  1  M. 
8c  M.  280.    In  an  action  lor  maiicioasly 
holding   the  plaintiff  to  bail  on  a  bUl, 
held,  that  whatever  was  admissible  in  the 
action  on  the  bill,  was  also  admissible  in 
that  action ;  the  judgment  in  the  origins! 
action  would  not  be  sufficient ;  the  pUdntkr 
was  therefore  entitled  to  show  tiiat  tiM 
defendant  at  the  time  of  the  action  broogbt, 
was  the  holder  of  the  bill  as  indorsee  after 
it  was  once  due,  and  that  the  bill  was  a 
mere  accommodation  biU,  and  that  tbc 
defendant  therefore  had  no  right  of  actiea 
against  the  plaintiff  oa  it.     Haddon  v. 
MUU,  4  C.  &  P.  487.   Where  the  defendaot 
was  arrested  for  827  /.,  after  a  tender  of 
250  2.   and  upon  a  rderence,  the  artt- 
traior  awaxd^  the  latter  sum  only,  held 
that   the   defendant  himself,  not  tmit- 
Ing  to  the  sufficiency  of  his  tender,  bat 
having  paid  it  into  Court,  it  was  not  to  be 
deem^  a  vexatious  arrest,  within  the  43 
Qeo.  3,  c.  46,  to  entitle  him  to  costs.  Sker' 
wood  V.  Taylor,  6  Blng.  280.    Upon  the 
43  Geo.  3,  c.  46,  s.  3,  it  is  snfficiat  to 
entitle  the  defendant  to  costs,  that  the 
plaintiff  had  no  reasonable  or  probable 
cause  for  arresting  the  defoidant  for  the 
amount ;  it  is  not  necessary  that  the  arrest 
should  have  been  malicious.    Jkmlani^ 
Brett,  10  B.  8c  C.  117.    So  where  there 
could  be  no  debt  until  the  period  of  audit 
had  expired,  held  that  till  then  there  codd 
be  no  reasonable  cause  for  arresting  the 
defendant  to  that  amount.  Day  v.  Pkton, 
lOB.  &C.  120. 
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teinable  (ff).    It  is  not  snffleient  to  show  that  the  action  was  tum-ffroesedih^  VaiiaDce* 
or  that  the  defendant  in  the  fonner  action  took  a  less  sum  ont  of  Court  (?) ; 
or  that  an  action  on  a  bill,  in  respect  of  which  the  present  plaintiif  had 
been  dischsrged  by  the  laches  of  the  present  defendant,  had  been  discon- 
tinued (^'). 

But  where  the  defendant  arrested  the  plaintiff  for  money  paid  to  his  nse, 
bat  did  not  declare  till  he  was  mled  to  do  so,  and  soon  discontinned  his 
action,  and  paid  the  costs,  it  was  held  to  be  evidence  to  go  to  a  jnry  of  malice 
and  the  want  of  probable  cause  (A). 

It  is  evidence  of  malice  that  the  defendant  sued  out  the  writ  after  a  release 
of  the  debt(Q ;  bat  it  is  not  sufficient  to  show  that  the  writ  was  sued  out 
after  payment  of  the  debt  to  the  defendant's  agent,  upon  an  affidavit  made 
before  the  payment,  witlioat  proof  of  malice  (m). 

The  action  lies  for  maUciously  arresting  an  attorney  in  practice,  knowing 
him  to  be  an  attorney,  although  he  owes  a  large  sum  to  the  defendant  (n). 

It  seems  that  if  the  plaintiff  allege  that  the  defendant  had  no  eame  of  action  Malice, 
against  him,  upon  which  by  law  he  could  be  held  to  bail,  proof  of  a  cause  of 
action,  to  a  bailable  amount,  would  be  an  answer  to  the  action,  and  that  the 
plaintiff  ought  to  have  declared  specially  (i»).  But  where  the  declaration 
was  in  that  form,  and  it  appeared  that  the  defendant's  affidavit  was  for 
money  had  and  reeeived,  and  money  paid,  and  that  he  had  a  claim  to  the 
amount  of  100  /.  for  commission  on  the  sale  of  timber,  and  that  on  the  general 
balance  of  account  he  was  indebted  in  a  large  sum  to  the  plaintiff,  the  action 
was  held  to  be  maintainable  (/»). 

In  an  action  for  maliciously  refusing  to  sign  an  authority  to  the  sheriff  to 
discharge  a  defendant  out  of  custody,  on  tender  of  l^e  debt  and  costs,  the 
refusal  to  sign  the  discharge  is  primd  facie  evidence  of  malice,  in  the  absence 
of  any  circumstances  to  rebut  the  presumption  (q.) 


(g)  Biekm  v.  Bwrridgty  3  Camp.  140. 
Bat  in  that  ease,  od  the  plaintiff's  inform- 
ing the  officer  who  had  the  wiit  to  ezeente, 
that  he  did  not  owe  the  debt,  the  offleer 
did  not  aotoally  arrest  the  plaintiff,  who 
afterwavds  needlessly  incurred  expense  by 
putting  in  baU.  The  same  was  hdd  where 
the  defendant,  through  mistake,  and  with- 
out malice,  caused  another  to  be  arrested 
as  the  indorsee  of  a  bill  of  exchange. 
Spencer  ▼.  Jacobj  M.  &  M.  180. 

(A)  Sinclair  v.  Bidred,  4  Taunt  7.  But 
in  a  prerious  case  of  Hamilton  v.  Beddell, 
cor.  Pratt,  C.  J.,  4  July  1766,  Beareroff s 
M8S.  23,  Boscoe  on  Ev.  406,  it  was 
held  that  the  defendant's  suffMng  the 
fonner  action  to  be  non-pro$$ed  was  suf- 
ficient primA  facie  eridence  of  maliee ; 
and  Pratt,  C.  J.,  is  reported  to  have  said, 
"  Here  the  defendant's  never  proceeding 
and  suffering  a  non^proi,  is,  in  my  ophiion, 
prinui  facie  evidence  of  malice.  I  hold 
most  clearly  that  the  affidavit,  bail,  and 
non-protf  make  up  sufficient  primA  facie 
evidence  to  call  for  a  defence." 

(t)  JadUon  v.  BwrUigh^  3  Esp.  G.  Sll, 
cor.  Lord  Kenyon. 

(»  Brietow  v.  Haywood^  1  Starkie's 
C-  48. 

(A)  Nicholson  V.  CogkiU,  4  B  Ac  C.  81. 
Wehb  V.  HiUf  M.  ft  M.  864. 

TOL.  II. 


(/)  Waterer  v.  Freeman^  Hob.  867. 

(m)  Gihton  v.  Chater,  8  B.  ft  P.  180. 
Note,  in  that  ease  the  Court  were  of 
opinion  that  the  dreumstanoes  excluded 
the  inference  of  malice.  Vide  infra,  409, 
note(e). 

(n)  WhaUy  v.  Pepper,  7  C.  ft  P.  606. 
And  the  defendant's  attorney  is  liable  to 
be  Johied  in  the  action,  if,  besides  acting, 
as  an  attorney,  he  eo-operated  in  the  ar- 
rest, lb. 

(o)  lfl£lifiMmv.Jlfato&ey,eitedlCamp. 
807;  Wetherden  v.  Embden,  1  Camp. 
806 ;  SavU  v.  Roberts,  1  Salk.  14. 

(p)  Wetherden  v.  JBmbden,  1  Camp. 
806;  oor.  Sir  J.  Mansfield. 

(q)  Crozer  v.  Pilling,  4  B.  &  C.  86. 
Payment  of  the  debt  and  costs  to  the  land- 
lord or  sheriff,  does  not  discharge  the  de- 
fendant, lb. ;  and  Taylor  v.  Bt&er,  8  Lev. 
803.  Slachford  v.  Austen,  14  East,  468. 
A  defendant  is  not  bound  to  pay  money  to 
the  sheriff,  but  to  the  party.  Norton's  Case, 
8  Bhow.  ISO.  But  see  Wholly  v.  Pepper, 
7  C.  ft  P.  606 ;  where  it  was  held,  that  the 
question  was,  whether  the  former  plahitiff 
had  a  probable  cause  of  action  for  the 
amount  for  which  he  held  the  party  to 
bail,  not  whether  Ite  had  a  probable  cause 
of  action  in  the  particular  form,  of  action 
brought ;  and  that  where  A,  having  a  good 
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MALICIOUS   ARRBST. 


Malice. 


Damages. 


If  one  of  two  parties,  between  whom  there  are  transactions  of  mutual 
account,  arrest  the  other  for  the  whole  amount  due  on  one  side,  without 
deducting  what  is  due  on  the  other,  the  arrest  is  malicious  (r). 

If  a  party  having  laid  his  case  fairly  before  counsel,  acts  bond  fide  upon 
the  opinion  given,  he  is  not  liable  to  an  action  for  acting  bond  fide  on  that 
opinion,  however  erroneous  it  may  be.  But  it  is  otherwise  where  he  does 
not  act  band  fide  on  the  opinion,  but  arrests  though  he  believes  that  he  hat 
no  cause  of  action  (s) ;  whether  he  did  so  or  not,  is  a  question  of  fact  for 

the  jury  (0. 
Where  the  defendant,  after  arresting  the  plaintiif,  did  not  declare  until 

he  was  urged  by  the  plaintiff,  and  shortly  after  that  discontinued,  it  was 
held'to  be  sufficient  evidence  of  malice  for  the  consideration  of  the  jurv  (»)• 
Where  the  defendant  held  the  plaintiff  to  bail,  when  she  was  liable  as  ad- 
ministratrix only,  it  was  held  to  be  such  evidence  of  malice  that  the  Court 
refused  to  disturb  a  verdict  with  6«.  damages  (v). 

The  taking  a  less  «um  than  that  arrested  for  out  of  Court  is  not  enough 
to  maintain  the  action  (x). 

If  the  defendant,  though  advised  by  a  competent  person  that  he  has  a 
good  cause  of  action,  believes  that  he  must  fail,  and  yet  arrests  the  plaintiff 
from  indirect  motives,  there  is  no  probable  cause. 

Although  a  jury  may  they  are  not  bound  to  infer  malice  from  the  want  of 
probable  cause  (y). 

It  has  been  held  at  Nisi  Prius,  that  one,  who  as  arbitrator  in  an  action 
between  the  parties  has  seen  their  books  of  accounts,  and  awarded  that 
nothing  was  due,  is  not  a  competent  witness  for  the  plaintiff  in  an  action  for 
a  malicious  arrest,  on  the  ground  that  he  has  had  access,  by  consent,  to 
documents  which  the  present  defendant,  the  plaintiff  in  the  former  action, 
could  not  have  been  compelled  to  produce  (z). 

Expressions  showing  malice  on  the  part  of  the  defendant  cannot  be  taken 
into  consideration  as  shewing  the  want  of  probable  cause  (a). 

The  plaintiff  must  prove  the  arrest,  and  the  expenses  to  which  he  was 
put  (&).    Where  a  bailable  writ  was  sued  out  against  the  plaintiff  by  mis- 


cause  of  action  on  a  coyenant  against  B, 
k  C.  separately,  but  not  jointly,  sued 
JB.  8c  C,  Jointly f  and  arrested  B.  in  that 
action,  he  was  not  liable  as  for  a  mali- 
cious arrest. 

(r)  Austin  v.  Debenham,  3  B.  &  C.  139. 
Note,  that  the  question  of  malice  was  left 
by  Abbott,  C.  J.  to  the  Jury.  See  also  Dr, 
Turlington's  Cass,  4  Burr.  1996;  and 
Drov^ld  V.  A rcher^ 5  B.  &  A.  613.  Bar* 
elay  v.  Hunt,  4  Burr.  1996.  Contra, 
Brawn  v.  Pigeon,  2  Camp.  C.  594. 

(i)  Ravenga  v.  Mackintosh,  2  B.  &  C. 
P&3,  Where  the  affidavit  of  debt  was 
made  by  the  defendant,  and  it  was  to  be 
inferred  from  circumstances  that  he  knew 
of  the  plaintiff's  having  been  discharged 
under  the  Insolvent  Act ;  held  that  he  was 
to  be  deemed  responsible  for  the  aicts  of 
his  attorney,  although  it  was  sworn  by 
the  latter  that  the  arrest  was  by  his 
mistake,  and  without  the  interference  or 
knowledge  of  the  defendant.  Jones  v. 
NicholU,  3  M.  &  P.  Vi. 
(0  Ibid. 


(tt)  Nicholson  v.  CoghiU^  4  B.  &  C.  21. 

^)  Fletchers,  Wehh,\l  Price, 882. 

(a?)  Jackson  v.  BurUAghf  3  Esp.  C.  34. 

(  y)  Mitchell  v.  JenkinSy  &  B.  &  A. 
588.  Tlie  defendant  arrested  the  plaiotiir 
for  351.  knowing  that  85  L  only  was  due. 
The  Judge  told  the  jury  that  the  bv 
implied  nulice.  After  a  verdict  Ibr  plain- 
tiff, the  Ckiurt  of  K.  B.  granted  a  new  trial 
K.  B.  Mich.  1833. 

(z)  Haberthon  v.  Troby,  3  Esp.  C  38. 
Q^,tamen, 

(a)  Wholly  J,  Pepper,!  C  BlV.M. 

(p)  He  cannot,  it  is  said,  reeorer  sny 
damage  for  extra  costs.  Sinclair  v.  Eldred, 
4  Taunt  7.  In  Webber  v.  Niehoias,  1  Ry« 
iL  M.  419,  Best,  C.  J.  said,  that  thoogh  he 
should  have  thought  that  Lord  Ellenbo- 
longh's  opinion  in  Sandbaek  y.  Tkemoi 
(1  Btarkie's  C.  306)  was  the  more  cor- 
rect one,  yet  that  he  was  bound  by  tlM 
decision  in  the  Common  Pleas.  Bat  see 
Grove  v.  Morgan,  2  Bing.  N.  C.  534, 
where  it  was  held  that  a  plaintiff  hi  re- 
plevin who  had  recelTed  tiie  taxed  oosti  of 
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take,  and  the  bailiff  to  whom  the  warrant  waa  delivered  to  be  executed  Danmge. 
merely  requested  payment  of  the  money,  informing  him  that  he  had  a  writ 
out  against  him,  and  on  the  mistake  being  diseovered,  the  plaintiff  was  told 
that  he  need  give  himself  no  further  trouble,  but  the  plaintiff  afterwards 
incurred  expense  by  putting  in  bail  above,  it  was  held  that  the  action  was 
not  maintainable  (c). 

It  is  competent  to  the  defendant,  for  the  purpose  of  rebutting  the  infer-  Defence, 
ence  of  malice,  to  show  that  he  acted  under  professional  advice,  although 
it  was  unfounded  in  law :  the  defendant,  after  taking  the  present  plaintiff's 
ball  in  execution,  arrested  the  plaintiff  on  a  tettaium  ca,  «a.  after  notice 
from  the  plaintiff's  attorney  that  the  proceeding  was  irregular ;  the  defen- 
dant proved  that  he  had  acted  upon  IliggMs  case  {d),  and  on  the  opinion 
of  a  special  pleader,  and  the  plaintiff  was  nonsuited  (e). 

It  has  been  held  that  the  arbitrator  in  the  former  suit,  who  had  inspected 
the  defendant's  books  and  decided  that  he  had  no  cause  of  action,  was  not 
competent  to  prove  the  defendant's  malice  (/*). 


MALICIOUS  INJURIES,  INDICTMENTS  FOR. 

Upon  an  indictment  for  shooting  at  or  cutting  another,  with  intent  to    Fot  mali- 
murder  or  maim  him,  or  to  do  him  some  grievous  bodily  harm  (^),  whether  *^^°J??!^ 

&c. 


his  replerin,  coald  not  in  an  action  for 
an  excessive  distress  recover  the  extra 
eotts  of  the  replevin  as  damages ;  and  see 
Hodges  v.  Earl  of  LieJ^eld,  I  Bing.  N. 
C*  600. 

(c)  Bicten  v.  Burridge  and  otherSy  3 
Camp.  139.  See  Arrowimith  v.  Le  Me- 
ntrier,  2  N.  R.  211.  In  general,  an  ac- 
tion does  not  lie  for  bringing  an  action 
withont  good  g^und,  unless  it  be  done 
malicionsly  with  intent  to  imprison  the 
party  for  want  of  bail,  or  to  do  some  special 
pr^udlce.  Per  Cur,  SavU  v.  Roberts,  B.  N. 
P.  18.  Purton  v.  Honnor,  1  B.  &  P.  205. 
And  an  action  will  not  lie  against  a  party 
for  neglecting  to  coontermand  a  writ,  after 
payment  of  debt  and  costs,  unless  it  be 
alleged  to  have  been  done  malicionsly. 
Page  v.  Wiple,  3  East,  313.  Scheibel  v. 
Ftnrbain,  1  B.  &  P.  388;  and  if  in  such 
a  case  it  be  incumbent  on  the  party  suing 
out  the  writ,  to  countermand  it,  what  shall 
be  a  reasonable  time  for  so  doing  is  a  qne»- 
tion  of  law.     1  B.  ft  P.  388. 

(d)  Cro.  /.  320 ;  2  Buls.  68 ;  10  Vin. 
▲b.  678. 

(«)  Snow  V.  Allen,  I  Starkie's  C.  602 ; 
and  see  Bavenga  v.  Maekintoih,  ntpra, 
600.  Secus  where  a  full  case  has  not  been 
stated  to  counsel.  Hewlett  v.  Cruchley,  5 
Taunt.  281. 

(/)  Haberthonr.  Trohy,  3  Esp.  C.  88, 
cor.  Ld.  Kenyon.  This  was  on  the  gronnd 
that  the  parties  themselves  could  not  have 
been  examined  in  the  former  cause,  and 
the  plaintiff  in  that  cause  could  not  have 
been  compelled  to  produce  his  boolis.  qu. 

{g)  See  the  St.  0  G.  4,  c.  81,  sec.  12, 
13,  &c.  A  striking  on  the  face  with  a 
afaan>  claw  of  a  hammer,  by  which  the  face 


was  cut,  has  been  held  to  be  within  the 
Act  43  G.  3,  c.  58, 8. 1.  Atkinson* t  Case, 
York  Spring  Ass.  1806,  Russ.  8c  Ry.  C.  C.  L. 
104.  So  the  catting  off  part  of  the  skull 
by  means  of  an  instrument  adapted  to  the 
purpose  of  prizing  open  doors,  was  held  to 
be  within  the  statute ;  a  piece  of  the  skull, 
according  to  the  evidence,  having  been 
taken  out  as  if  sawed  out,  not  broken  out, 
but  cut  out.  R.  V.  Haytoard,  O.  B.  Jan. 
3805 ;  and  afterwards  before  the  Judges. 
Russ.  dt  Ry.  C.  C.  L.  78.  The  intent  there 
was  to  resist  the  lawful  apprehension  of  the 
prisoner;  and  the  jnry  found  that  the  in- 
tent was  not  to  eut  but  to  break  or  lacerate 
the  head.  Tlie  Judges  held  that  the  con- 
viction was  right,  and  the  prisoner  was 
executed.  In  Adanui's  Cage,  O.  B.  Sees. 
1808,  and  afterwards  before  the  Judges,  1 
Bum's  J.  206, 2dd  edition,  it  was  held  that 
the  striking  with  a  square  iron  bar  was  not 
within  the  statute ;  but  there  the  wound 
was  not  an  int^sed  wound,  but  cox^ 
tused  and  lacerated.  It  has  been  said, 
that  in  a  case  l)efore  Dallas,  C.  J.  and 
Barton,  J.  at  Chester,  6  £v.  St.  port  V. 
e.  4,  p.  334,  note  (z),  it  was  held  that  a 
blow  with  the  handle  of  a  windlass  was  not 
witliin  the  Act,  although  it  made  an  incised 
woand ;  but  in  Atkinson's  Case,  above  re- 
ferred to,  the  nature  of  the  wound,  and 
not  of  the  instrument,  seems  to  liave  been 
considered  to  be  the  proper  test  of  decision. 
The  shooting  atanother  with  a  pistol  loaded 
with  powder  and  wadding  only,  was  held 
to  be  within  the  Act,  if  it  be  fired  so  near 
the  person  that  It  would  probably  kill  or 
do  some  grievous  bpdily  harm.  B.  v. 
Kitchen,  Bridg.  Sum.  Ass.  1706;  and 
afterwaida  by  the  Jadges,  1  Bom's  J.  283, 
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Proof  of 
intention. 


the  act  was  done  by  the  prisoner  with  the  particular  intention  wherewith 
it  is  charged  to  have  been  done,  is,  as  in  other  cases  of  specific  malice  and 
intention,  a  question  for  the  jury.  Their  inference  upon  this  important 
point,  as  in  other  cases  of  malicious  intention,  must  be  founded  upon  a 
consideration  of  the  situation  of  the  parties,  the  conduct  and  declarations 
of  the  prisoner,  and  above  all,  on  the  nature  and  extent  of  the  yiolence  and 
injurious  means  he  has  employed  to  effect  his  object. 

In  estimating  the  prisoner's  real  intention,  it  is  obyioualy  of  importance 
to  consider  the  quantity  and  quality  of  the  poison  which  he  administered, 
the  nature  of  the  instrument  used,  and  the  part  of  the  body  on  which  the 
wound  was  inflicted ;  according  to  the  plain  and  fundamental  rule,  that  a 
man's  motives  and  intentions  are  to  be  inferred  from  the  means  which  he 
uses  and  the  acts  which  he  does  (g).  If  with  a  deadly  weapon  he  delibe- 
rately inflicts  a  wound  upon  a  vital  part,  where  such  a  wound  would  be 
nkely  to  prove  fatal,  a  strong  inference  results  that  his  mind  and  intentioo 
was  to  destroy. 

It  is  not,  however,  essential  to  the  drawing  such  an  inference  that  the 
wound  should  have, been  inflicted  on  a  part  where  it  was  likely  to  prove 
mortal ;  such  a  circumstance  is  merely  a  simple  and  natural  indication  of 
intention,  and  a  prisoner  may  be  found  guilty  of  a  cutting  with  an  intention 
within  the  statute,  although  the  wound  was  inflicted'  on  a  part  where  ft 
could  not  have  proved  mortal  (h),  provided  the  criminal  intention  can  be 
clearly  inferred  from  other  circumstances* 

In  the  case  of  an  attempt  to  poison,  evidence  of  former  and  also  of  sub- 
sequent attempts  of  a  similar  nature  are  admissible. 

Where  the  question  was,  whether  the  shooting  was  by  accident  or  design, 
proof  is  admissible  that  the  prisoner  at  another  time  maliciously  shot  at  the 
same  person  (i). 

Where  the  cutting  was  laid  with  intent  to  do  some  grievous  bodily  harm, 
and  the  jury  found  that  the  act  was  done  with  intent  to  resist  a  lawful 
apprehension  of  the  prisoner,  and  with  no  other  intenty  it  was  held  by  the 
Judges  that  the  conviction  could  not  be  supported  (J  ). 

Where  the  act  is  charged  to  have  been  done  with  intent  to  resist  a  lawful 


i 


89d  edit.  Ross.  &  Ry.  C.  C.  L.  05.  Bat 
in  order  to  constitate  the  offence  of  at- 
tempting to  discharge  loaded  flre-arma,  it 
must  appear  that  they  are  so  loaded  as  to 
be  capable  of  effecting  the  mischief.  R.  v. 
Carr,  Russ.  ic  Ry.  C.  C.  L.  377.  A  blow 
with  a  hammer  (M.  v.  Withert),OT  with  a 
stick  or  club  (R.  v.  Laneatter),  is  within 
the  Act,  if  it  occasion  sl  wound,  S.  P.  ruled 
at  York,  cor.  Park,  J.  But  the  hiflicting 
blows  with  a  hammer  or  iron  instrument, 
so  as  to  break  the  collar  bone  and  violently 
braise,  but  without  breaking  the  skin,  Is 
not  a  wounding  within  the  statute;  R,  v. 
Wood,  4  C.  It  P.  381.  Btrildng  on  the 
head  with  a  bludgeon,  whereby  the  skin 
was  Inoken  and  blood  flowed,  was  held  to 
be  a  wounding  within  the  stat.  9  Geo.  4, 
e.  31,  ss.  11, 12.  R.  V.  Payney  4  C.  &  P. 
668. 

{g)  See  tit.    Intbktion — Malicb— 

HURBBR. 

(A)  R,  V.  Ciue,  York  Summer  Ass.  1890^ 


cor.  Park,  J.,  who  said  that  it  had  been  le 
held  by  the  Judges.  See  R,  v.  Akenkead, 
Holt's  C.  469.  It  is  obvious  that  s  esse 
may  fall  within  lioth  the  letter  and  tlie 
spirit  of  the  statute,  although  from  oceiF 
dent  or  from  ignorance  the  prisoner  ha« 
not  succeeded  in  reaching  a  vital  part 
Supra,  tit.  Intbntion— Maucb. 

(t)  R.  V.  Voke,  Russ.  &  Ry.  C.  C.  L 
681. 

{J )  R.  V.  Marthall  jr  othersy  Soncy 
Spring  Assizes,  1818.  Cor.  Wood,  B.  and 
afterwards  by  the  Judges.  Tlie  jury  ia 
this  case  negatived  any  other  vnient-y  and 
therefore  the  case  differs  most  osentislly 
from  that  of  R,  v.  ^ox,  above  cited,  p.  783; 
where,  although  it  seems  that  the  primsiy 
intention  of  Ike  prisoner  probacy  was  ts 
commit  a  rape,  yet  the  jury  found  that  he 
did  by  cuttkig  intend  to  do  some  grievous 
bodily  harm. 
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appTehension,  tke  right  of  the  prosecutor  to  arrest  must  be  proved  by  the 
production  and  proof  of  the  warrant  or  other  authority  (A). 

A  variance  from  the  particular  instrument,  or  poison,  alleged  to  have  been  Variaoosk 
used,  does  not  appear  to  be  material  (I). 

An  indictment  for  striking  and  cutting  is  not  supported  by  evidence  of 
stabbing  (m). 

Upon  an  indictment  for  administering  (n)  a  noxious  substance  to  a  woman 


(»)  R.  V.  Dytan,  1  Starkie's  C.  246, 
cor.  Le  Blanc,  J.  York  Spring  Ass.  1816 ; 
there  the  prisoner  having  cut  A,  £.  on  the 
cheek,  the  prosecutor  and  sevenl  others 
who  were  not  present  at  the  tiansactlon, 
went  teiihout  any  warrant  to  the  pri- 
soner's house  to  apprehend  him,  and  he 
then  wounded   the  prosecutor;   and   Le 
Blanc,  J.,  held,  that  to  enable  a  pri?ate 
person  to  apprehend  in  such  a  case,  he 
must  either  have  been  present  when  the 
offence  was  committed,  or  must  be  armed 
with  a  warrant,  this  branch  of  the  statute 
heing  intended  to  protect  officers  and  others 
arm^  with  authority  in  the  apprehension 
of  persons  guilty  of  robberies  or  other 
felonies. — Note,  that  it  did  not  appear  in 
the  above  ease    that   the    first  cutting 
amounted  to  a  felony,  or  that  the  wound 
was  likely  to  be  mortal.    Vide  nipra,  441 . 
Where  a  private  person  arrests  for  felony, 
«  notification  of  Ids  purpose  must  be  given 
before  he  can  legally  arrest    Jf|/ra,  tit 
MuBDER.    Where  the  prosecutor,  whose 
property  had  been  stolen,  found  it  con- 
tsealed  in  an  adjoining  field,  and  waited  at 
night  to  detect  the  thief,  and  when  he  came 
and  had  lifted  up  the  bag  containing  the 
property,  seized  him  without  any  previous 
notificatk>n,  whereupon  the  prisoner  cut 
the  prosecutor,  it  was  held  tlmt  for  want 
of  previous  notification  the  case  was  not 
within  the  statute.    (Ricketfs  Cate^  cor. 
I^wrenee,  J.,  8  Camp.  68).    But  where, 
in  a  case  somewhat  similar,  the  goods  had 
been  concealed  by  the  thief  in  an  out-house, 
suid  the  owner,  together  with  a  special 
consteble  under  the  Watch  and  Ward  Act, 
waited  at  night  to  apprehend  the  thief 
when  he  came  to  take  away  the  goods, 
and  the  prisoner  and  another  came  at  night 
and  removed  the  goods  from  the  place 
where  they  were  deposited,  and  upon  an 
attempt  to  apprehend  them,  the  prisoner 
fled,  and  was  pursued  by  the  owner  of  the 
goods,  who  cried  oat  after  him  several 
times  in  a  loud  voice,  ttop  thirff  and  on 
being  overtaken,  the  prisoner  drew  a  knife 
with  which  he  cut  the  hands  of  the  pro- 
secutor, and  made  many  attempts  to  cut 
his  throat,  the  prisoner  was  convicted  and 
-executed.    R,  v.  RoMmon^  oor.  Wood,  B. 
Lancaster.    Under  the  7  &  8  Geo.  4,  c.  'i9, 
■the  servant  of  the  owner,  finding  a  party 
in  the  act  of  conunitting  the  offience  of 
atealing  vegetables,  and  taking  him  before 
a  justice,  was  held  to  be  entitled  to  all  the 
protection  of  a  constable,  and  that  the  cut- 
ting him  with  inteat,  &c.  would  be  a  capi- 
tal felony;  but  where  the  party  was  only 


found  with  the  stolen  property  in  the  ad- 
joining close,  and  was  taken  by  the  servant, 
not  to  a  justice,  but  to  the  owner's  house, 
it  was  held  that  the  party  stebbing  the  ser- 
vant was  not  guilty  of  a  capital  offence ; 
if  he  had  killed  him  it  would  not  have 
amounted  to  murder.    R,  v.  Curran,  3  C« 
&  P.  d97.    But  where  the  prisoner  was 
discovered  at  night  in  the  act  of  felony, 
and  being  pursued  escaped  over  into  an 
a4joining  garden,  where   he  was  found 
secreted,  and  upon  being  apprehended  re- 
sisted and   stabbed  the  prosecutor;  held 
that  the  arrest  was  lawful,  and  that  no 
previous  notice  of  the  cause  of  apprehen- 
sion was    necessary.     Howarth's  Case, 
1  Ry.  &  M.  807.    A  party  was  wrongftiUy 
arrested  and  detained  by  a  constable  on  a 
cbafge  of  assault,  which  did  not  take  place 
in  his  presence,  and  whilst  in  such  custody, 
struck  a  party  assisting  the  constable  hav« 
ing  hhn  in  charge,  for  which  the  constable 
also  said  he  should  take  him  before  a 
magistrate ;  whilst  proceeding  thither,  the 
prisoner  in  resisting  struck  the  party  with 
a  knife,  for  which  he  was  indicted  under 
the  48  Geo.  9,  c.  58 ;  held  that  as  he  might 
be  considered  to  be  still  acting  under  the 
provocation  of  the  original  wroiyful  arrest, 
he  was  entitled  to  an  acquittal.     Currants 
Case,  1  Ry.  &  M.  132.     Where  two  parties 
were  seen  by  watehmen  with  two  carts 
containing  stolen  apples,  and  upon  one 
watehman  going  up  and  walking  by  one, 
was  wounded  by  him  whilst  his  colleague 
was  near  the  other,  held  that  the  ktter 
could  not  be  eonvicted  of  the  wounding, 
unless  the  jury  found  not  merely  that 
they  went  together   with    the   common 
intent  of  stealing  apples,  but  also  of  re- 
sisting with  extreme  violence  any  attempt 
to  apprehend  them.    JB.  v.  CMnson,  4 
C.  &  P.  666. 

(0  Vide  tit.  MunnBR  —  Vabiangb. 
Starkie's  Cria.  Pleadings,  R.  v.  Gold- 
smith,  8  Camp.  76 ;  where,  on  an  indict- 
ment for  administering  a  decoction  of  savin 
to  a  woman  with  child,  but  not  quick  with 
child,  with  intent  to  procure  a  miscarriage, 
it  was  hdd  by  Lawrence,  J.,  to  be  unne- 
cessary to  prove  that  the  substance  admi- 
nistered was  savin;  for  if  the  prisoner 
believed  at  the  time  that  the  substance 
which  he  administered  would  procure  a 
miscarriage,  and  administered  it  with  that 
intent,  the  ease  was  within  the  statute. 

(m)  R,  v.Afocctsrmor,  Nott  Lent  1818, 
cor.  Garrow,  B. 

(n)  Where  the  prisoner  merely  gave  the 
poisoned  article  to  the  party  intended  to 
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quick  with  child,  with  intent  to  procure  abortion,  it  is  enentia]  to  prore 
that  she  was  quick  with  child  at  the  time  (o).  But  where  the  indictment 
charged  the  prisoner  with  administering  a  decoction  of  sarin  (deecribing  it 
to  be  a  noxious  substance)  to  a  woman  with  child,  but  not  quick  with  child, 
it  was  held  to  be  unnecessary  to  prove  that  the  substance  so  administered 
was  savin,  or  that  it  was  capable  of  procuring  a  miscarriage,  or  that  the 
woman  was  with  child  ;  these  being  unnecessary  averments  (/>)• 

Under  indictments  framed  upon  the  stat.  9  Geo.  1,  c.  22  (q),  for  maim- 
ing (r)  or  wounding  cattle,  it  has  been  held  that  if  it  appear  that  the  malice 
was  against  the  animal,  and  not  against  the  aumer,  the  case  is  not  within 
the  statute  (a).  But  it  was  not  essential  on  the  part  of  the  prosecution  to 
prove  previously  existing  malice  against  the  owner  (t).  The  brutality  of 
the  act  indicates  a  malignant  mind,  and  the  jury  are  to  judge  of  the  real 
motives  and  intention  of  the  prisoner.  Under  the  late  stat.  7  &  8  6. 4, 
c.  80,  s.  2d,  it  is  immaterial  whether  the  offence  be  committed  from  malice 
against  the  owner  or  otherwise. 

Where  the  prisoner  broke  into  a  stable  at  night,  and  cut  the  sinews  of  the 
fore-leg  of  a  racer,  in  order  to  prevent  his  running,  he  was  capitally  con- 
victed (a). 

Where  persons  riotously  assembled,  had  obtained  money  from  the  pro- 
secutor, under  the  pretence  of  advice ;  held,  that  other  demands  of  the  same 
kind  on  the  same  day,  when  the  prisoners  were  present,  were  admis- 
sible (x).  , 

On  an  indictment  for  destroying  machines  (y),  against  the  stat.  7  &  8 


be  destroyed,  but  the  latter  never  took  or 
applied  it,  it  was  held  to  be  insaifieient  to 
sustain  a  charge  for  administering,  &c. 
under  43  Geo.  8,  c.  58,  s,  1 ;  but  that  if  any 
part  were  taken,  it  was  not  necessary  that 
it  should  be  swallowed,  Cadnum's  Case,  1 
Ry,  &  M.  114.  Where  the  prisoner,  a 
servant,  placed  the  coffee-pot,  in  which 
she  bad  mixed  arsenic,  by  the  fire,  and 
told  ber  mistress  it  was  for  her,  and  the  lat- 
ter took  and  drank  of  it,  it  was  held  to  be  a 
sufficient ''  causing  the  poison  to  be  taken," 
and  to  be  an  <<  administering/'  within  the 
9  Geo.  4,  c.  31,  s.  11 ;  manual  delivery  not  be- 
ing necessary.  R.  v.  Barley,  4  C.  &  P.  369. 
(o)  Ooldnnith't  Case,  3  Camp.  73;  cor. 
lAwrence,  J.  The  medinl  men  differed 
as  to  the  time  when  the  foetus  may  be 
stated  to  be  quick,  and  to  have  a  distinct 
existence;  but  they  all  agreed  that,  in 
common  understanding,  a  woman  is  not 
considered  to  be  quick  with  child  tiU  she 
has  herself  felt  the  child  alive  and  quick 
within  her,  which  happens  usually  about 
the  fifteenth  or  sixteenth  week  after  con- 
ception. Lawrence,  J.,  said,  that  this  was 
the  construction  to  be  put  on  the  words  of 
the  statute;  and  as  the  woman  had  not 
felt  the  child  move  within  her  before  she 
took  the  medicine,  he  directed  an  acquittaL 
On  an  indictment  for  administering  drugs 
to  A.  JB.ia  order  to  procure  miscarriage, 
alleging  her  <<  being  with  child  ;"*  held 
that  it  appearing  negatively  that  she  was 
not  with  cbild,  a  conviction  on  43  Geo.  3, 
c.  58,  was  wrong.  Scudder's  Cass,  1  Ry. 
&  M.  21&    See  R.  ▼.  PhUlips,  3  Camp. 

\7a 


{p)  Goldsmith* s  Case,  3  Camp.  73; 
per  Lawrence,  J. 

{q)  The  word  cattle  hi  this  atatate  io* 
dudes  horses,  mares,  and  colts.  Paijfi 
Case,  8  East* s  P.  C.  1074 ;  2  Bl.  R.  721. 
The  statute  applies  although  the  wound  be 
not  mortal,  and  does  not  oooaston  any  per- 
manent injury.  HayvfOodPs  Case,  Easfs 
P,  C.  1076. 

(r)  Injuring  a  mare  by  pouring  nitrou 
acid  into  the  ear  and  eye,  so  that  it  be- 
came necessary  to  destroy  ber,  was  held  to 
be  a  maiming  within  the  7  &  8  Geo.  4,  e. 
30,  8. 16.     Owen*s  Case,  1  Ry.  ft  M.  906. 

(s)  Shepherd's  Case,  cor.  Hotham,  B. 
and  Heath,  J.,  O.  B.  1790,  East's  P.  C. 
1073 ;  where  it  was  left  to  the  jury  to  aay 
whether  a  brutal  injury  to  a  horse  resulted 
irom  sodden  passion  atrainst  the  snimsl 
itself,  or  from  motives  of  personal  revenge 
against  the  master ;  and  the  prisoner  was 
acquitted.  S.  P.  in  R,  r.  Austin,  cited  by 
Bayley,  J.,  3  B.  &  C.  248.  See  also 
Pearces  Case,  East's  P.  C.  107S;  1 
Leach,  527.  KeatCs  Case,  O.  B.  1780, 
1  Leach,  527. 

(0  3o  held  by  the  Judges  hi  Ranger's 
Case,  Surrey  8ummer  Ass.  1798,  East's 
P.  C.  1074. 

(u)  A.  y.  i>ofrftf,2East'sP.C.513.  So 
hi  Dawson's  Case,  Rossel,  1688,  who  was 
executed  for  poisoning  a  mare  in  order  to 
prevent  her  from  running  a  race, ha  baring 
betted  against  her. 

(x)  R,  V.  WinkwoHh,  4  C.  &  P.  444. 

(y)  Where  the  prisoners  broke  only  the 
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Geo.  4,  c.  80^  8.  4^  the  prisoner  waa  allowed  to  ask  in  croBs-ezamination  if 
persons  had  not  been  compelled  to  join  the  mob|  and  to  call  a  witness  to 
prove  they  had  agreed  to  run  away  from  the  mob  the  first  opportitnity,  and 
did  90  shortly  afterwards  (z), 

MANDAMUS. 

As  to  a  mandamus  to  Justices  to  set  out  facts  in  a  conyiction,  see  It.  v. 
Wilson,  1  Ad.  U  £11. 627.   As  to  a  traverse  of  a  return,  see  1  Ad.  &  Ell.  297. 

% 

MANOR, 

Eybrt  manor  consists  of  demesnes  and  services  (a),  and  it  is  essential  to  EvideDce 
the  existence  of  a  manor,  not  only  that  there  should  be  two  freeholders  ^^^  ^ 
within  the  manor,  but  two  freeholders  holding  of  the  manor,  and  subject  to  manor, 
escheats  {b) ;  and  in  default  of  freehold  tenants,  the  manor  ceases  to  be  a 
legal  manor  (c).    But  that  which  has  been  once  a  legal  manor  may  still  be 
a  manor  by  reputation,  and  exist  for  the  purpose  of  many  prescriptive  rights 
attached  to  it,  although  the  right  of  holding  courts,  for  want  of  freehold 
tenants,  may  have  been  severed  from  it  (d). 

Where  the  plaintiff  alleged  that  he  was  seised  of  the  manor  of  Froome 
Selwood,  by  virtue  of  which,  he  claimed  a  prescriptive  right  to  appoint  a 
sexton,  and  it  appeared  in  evidence  that  Froome  Selwood  had  once  been 
a  legal  manor,  but  had  for  some  time  ceased  to  be  so  for  want  of  any  free- 
hold tenants,  it  was  held  that  it  might  still  be  a  manor  by  reputation,  for 
the  special  purpose  to  satisfy  the  allegation  (e). 

The  question,  whether  a  certain  manor  be  of  ancient  demesne  or  not,  is 
proved,  as  all  such  tenures  are,  by  an  inspection  of  Domesday  by  the 
Court  (/). 

The  existence  of  a  manor  is  proved  by  the  production  of  the  ancient  mu*  Proof  of 
niments  of  the  manor,  the  court-rolls,  the  exercise  of  manorial  rights  (g),  the  ezist- 
and  by  reputation  (h).    Reputation  is  also  admissible  evidence  to  prove  the  ^^^     ^ 
boundaries  of  a  manor.    And  it  seems  that  the  description  of  the  manor  as 


detached  parts  of  a  machine  which  had 
been  taken  to  pieces,  it  was  held  to  be 
within  the  7  &  8  Geo.  4,  c.  80,  s.  4.  B.  v. 
Mackerel,  4  Carr.  &  P.  C.  448.  Bo  where 
they  broke  the  water-wheel,  the  movinfl^ 
power  of  a  threshing  machine.  JR.  v. 
Fidler,  4  Carr.  ft  P.  C.  460. 

(z)  R.  V.  Crutchley,  6  C.  &  P.  133. 

(a)  Com.  Dig.  Copyhold,  (Q.  1.)  A 
manor  commenced  where  the  king  granted 
lands  with  jurisdiction  to  another,  who  be- 
fore  the  statute  of  Quia  JEmptore$  granted 
parcel  of  them  to  others,  to  hold  of  him  by 
certain  services.  Co.  litt.  58.  A  grant 
of  tithes  within  a  manor,  includes  the  tithes 
of  the  freehold  as  well  as  of  the  demesne 
lands.  Best  v.  Heightman,  Cro.  Eliz. 
683.  But  a  grant  of  free  manor,  rent- 
charge,  &c.  extends  to  the  demesne  lands 
only,  for  otherwise  it  would  be  a  charge 
upon  other  men.    Ibid. 

{b)  Per  Lord  Kenyon,  Glover  v.  Lake, 
3  T.  R.  447.  Bradshaw  v.  Lawton,  4  T. 
R.443. 


(e)  Soane  v.  Ireland^  aihers^  lOBast, 
269.    Fineh*t  Caee,  6  Co.  63. 

(d)  Ibid,  A  manor  by  reputation  is 
sufficient  to  entitle  the  lord  to  manorial 
wastes.  Curzon  v.  Lomax,  6  Esp.  C.  60. 
8ee  R.  v.  BUhop  qf  Chester,  Skinn.  661 ; 
Ld.BAym.291.  Thitmey.Thinne,lL&r. 
87;  Cary,  33, 4;  3  Brownl.  223.  Lenox 
V.  Blaekwell,  Skinn.  191. 

(e)  Soane  y.  Ireland,  10  BoBtfiSO.  See 
also  2  Brownl.  223,  Hill.  7,  J.  B.  R.  citing 
^neh  V.  Durham,  where  it  was  said  to 
have  been  held,  on  issoe  joined  on  the  plea 
of  non  dimisit  manerium  in  ejectment, 
that  npon  a  finding  by  the  jury  tliat  there 
were  not  any  freeholders,  but  divers  copy- 
holders, and  that  it  was  known  by  the  name 
of  a  manor,  that  it  should  pass  to  him  who 
pleaded  the  demise  of  the  manor.  See  also 
12Vin.  Ab.T.b.67. 

(/)  Hob.  188;  B.N.  P.  248.  Supra, 
Vol.  I. 

(g)  Supra,  tit.  Copyhold. 

(h)  lb. 
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such,  in  ancient  deeds  (i)^  or  even  mere  oral  reputation,  without  proof  (i) 
of  the  actual  exercise  of  any  manorial  rights,  is  evidence  of  a  manor  by 
reputation. 

In  actions  by  or  against  the  lord  of  a  manor,  the  right  usually  depends  oa 
proof  of  the  particular  custom  (Q  of  the  manor,  and  of  the  actual  enjoy- 
ment of  that  which  is  claimed  by  or  against  the  lord  (m). 

Where  a  tenant  has  made  an  indosure  of  part  of  the  waste^  it  is  to  be 
presumed  to  have  been  made  for  the  benefit  of  the  landlord  (a).  An  indo- 
sure from  the  waste  made  without  objection,  and  seen  from  time  to  time  by 
the  lord  and  his  steward,  may  be  presumed  to  have  been  made  with  the 
desire  of  the  lord,  and  the  tenant  cannot  be  treated  as  a  trespasser  without 
notice  to  give  it  up  (o). 

Upon  a  question,  whether  the  lord  of  a  manor  was  entitled  to  the  coals 
under  a  freehold  tenement  within  the  manor,  it  was  held  that  lie  might 
give  parol  evidence  to  show  that  there  was  a  known  distinction  within  the 
manor  between  old  and  new  land,  and  to  show  by  eridenee  of  repatation. 


(i)  Curzon  t.  LamaXf  6  Esp.  C.  00. 
{k)  Steele  v.  Prickett,  8  Starkie's  C. 
466. 

{t)  Independently  of  custom,  the  lord 
of  a  manor,  as  such,  has  no  right  to  enter 
on  eopyholds  within  the  manor,  to  bore  and 
work  for  coals.  Bourne  v.  Tayler,  10 
East,  189.  Hot  to  enter  on  a  copyhold  of 
inheritance  to  cut  timber  for  his  own  use, 
leaving  sufficient  for  botes  and  estoTeit. 
Whitechvreh  v.  Holtoarthy,  4  M.  &  8. 
340.  It  is  a  good  custom  that  the  inha- 
bitants of  a  manor  shall  grind  all  their 
com,  grain  and  malt,  which  by  them,  or 
any  of  them,  shall  be  used,  spent  or  ground 
within  the  manor,  at  certain  mills.  Cori 
v.  Birkbecky  Dougl.  818.  That  the  stew* 
ard  or  his  deputy  should  have  the  sole 
right  of  preparing  all  the  surrenders  of 
copyhold  tenements  within  the  manor. 
Rex  ▼.  Bigge^  2  B.  Ac  A.  560.  Where 
there  is  a  custom  in  a  manor  for  the  pay- 
ment of  a  separate  set  of  fees  to  the  stew- 
ard upon  the  surrender  of  each  separate 
tenement,  and  two  are  admitted  as  tenants 
in  common  of  one  piece  of  land;  two  sets 
of  fees  become  due,  and  continue  payable, 
although  the  land  is  afterwards  conveyed 
to  one  person,  as  in  the  case  of  indivisible 
services.  Aitreer.  Scott,  3  Smith,  449; 
6  East,  476.  Where  a  person  is  admitted 
to  several  distinct  copyhold  tenements, 
the  steward  of  the  manor  is  not  entitled, 
in  the  absence  of  a  special  custom,  to  the 
full  fees  on  each  admission  separately,  and 
must  therefore  stand  on  his  quantum  hm- 
ruit*  Bverest  v.  Glynn,  2  Marsh,  84; 
Holt's  C.  1.  SembUy  that  coparceners 
are  entitled  to  admission  as  one  heir.  B. 
V.  BontaUy  3  B.  &  C.  173.  Where  the 
custom  of  a  manor  is  silent,  the  common 
law  must  regelate  the  course  of  descent. 
JDenn  d.  Goodwin  v.  Spring,  1  T.  R. 
400.  An  agreement  between  the  lord  and 
tenants  of  a  manor,  that  the  tenants  may 
cut  down,  use  and  dispose  of  wood  for  the 


repairing,  npholdlngor  malntafiripg  of  their 
houses,  hedges  and  Hences,  **Qt  ton  wg 
other  their  necessary  uses,"  does  not  ea^ 
power  them  to  fed  wood  lor  sale;  for 
which,  if  they  do,  the  lord  may  support 
trover.  The  wordls  ^  or  for  any  other  tbor 
necessary  uses,**  mean,  uses  in  their  cha- 
racters of  tenants,  Blackett,  bart.  v. 
Lowet,  8  M.  &  8.  484.  If  a  manor  be 
granted,  reserving  the  waste,  these  are 
thereby  severed  fh>m  the  manor,  snbfed, 
however,  to  the  rights  of  common,  &c.  as 
before.  Bevell  v.  JodreU,  8  T.  R.  41& 
A  fine  by  tenant  for  life  of  parcel  of  s 
manor,  the  residue  being  in  possession  of 
the  tenant  in  fee,  severs  it  from  the  manor. 
Goodright  ex.  dem.  Fowler  t.  ForrttUr, 
8  East,  563. 

(m)  Where  the  lord  claimed  the  excln- 
sive  privilege  of  cutting  sea-weed  (braic) 
from  rocks  covered  at  (nrdinary  tides  by 
the  sea,  held  that,  in  the  absence  of  any 
grant  from  the  Crown,  he  could  only  voi^ 
tain  such  right  by  evidence  of  long  ooa- 
tinued  and  undisturbed  enjoyment,  as  well 
by  the  common  law  of  England  as  by  the 
civil  law  of  Kormandy.  Where  the  evideaet 
was  of  continued  adverse  claim  without 
resistance,  followed  up  by  salt,  the  Cooit 
of  Appeal  (Privy  Council)  set  aside  the 
Judgment  in  fovour  of  the  lord.  Senett 
V.  Pipon,  1  Knapp,  60. 

(n)  BryanA.  Child  v.  Winwood,  1  Ttnat 
808;  1  Esp.  C.  461 ;  and  by  Park,  B.  ia 
Doe  V.  Bee»,  6  C.  fr  P.  610.  Ld.  Kenyoi 
was  of  opinion  that  if  a  tenant  Inclose  pari 
of  a  waste,  and  remain  In  possession  for  a 
length  of  time  sufficient  for  giving  a  pos- 
sessory right,  the  Incloeuredoes  not  belong 
to  the  landlord,  unless,  perhaps,  where  he 
acknowledged  such  psjt  to  belong  to  his 
landlord.  JDoe\,Mulliner,\  Esp.  C.  140 
See  Attorney-gen,  v.  Fullarton,  8  V.  &  B> 
863. 

(o)  Doe  d.  Foley  v.  Wilmn,  11  JBsit, 
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M  weD  88  by  tets  of  taking  coal  nnder  the  lands  of  other  freeholders  within  Proof  of 
the  new  land^  that  the  lord  was  entitled  to  the  coal  within  that  bonn-  moDorial 
dary  (p).    And  it  was  held  that  it  was  not  necessary  in  such  a  case  to  prove  '*5^*** 
the  exercise  of  the  lord's  right  in  getting  coal  in  the  particular  land  then 
in  question ;  it  was  sufficient  to  prove   the  exercise  of  the  ri^t  with 
respect  to  lands  similarly  circumstanced,  and  then  reputation  was  evidence 
to  show  the  generality  and  extent  of  the  right  (9).    It  was  observed  that 
the  nature  of  the  right  rendered  it  probable  that  the  exercise  of  it  would  be 
confined  to  the  same  spot  until  the  subject-matter  ^as  exhausted ;  and  there* 
fore  that  proof  could  not  be  expected  of  the  exercise  of  the  right  in  all 
places  to  which  it  might  extend,  for  that  would  be  proving  a  right  to  a 
thing  which  had  ceased  to  be  of  any  value  (r).    So,  in  general,  what  old 
people,  deceased,  have  said  concerning  the  boundaries  of  manors,  is  evi- 
dence, although  what  they  have  said  as  to  particular  facts  and  transactions 
is  not  admissible  («). 

Usual  reputation  for  sixty  years  past  as  to  the  contents  of  a  manor,  was 
held  by  Lord  Chancellor  Egerton  to  be  evidence  to  be  left  to  a  jury,  not- 
withstanding the  production  of  ancient  deeds,  which  showed  that  part  of 
the  lands  claimed  as  parcel  of  the  manor  belonged  to  another  manor  (t). 
The  evidence  to  prove  the  existence  of  a  custom  within  a  manor  has  already 
been  considered  (»). 

The  lord  is  not  entitled  to  salvage  for  taking  and  preserving  parts  of  a 
ship  against  the  consent  of  the  owner,  whose  servants  were  there  to  take 
care  of  them  for  him  (at). 

Where  the  plaintiff  in  ejectment  claimed  the  manor  of  Artam  as  ancient  Variance, 
demesne,  and  upon  inspection  of  Domesday  it  appeared  that  the  manor  of 
Neitam  was  of  ancient  demesne,  the  plaintiff  was  not  allowed  to  prove  that 
Nettam  was  the  ancient  name  of  the  manor  claimed,  for  the  variance  ought 
to  have  been  averred  on  the  record  (y).  If  the  lord  convey  a  customary 
estate  to  the  tenant,  he  cannot  reserve  the  ancient  services  (z)  \  for  the 


(p)  Bamn  v.  Mawum^  1  M.  &  S.  77. 
Evidence  of  rights  exercised  by  the  lord 
over  conventtonary  tenants  in  one  ofseve- 
tbI  manors  forming  one  district  under  the 
same  lord,  may  he  received  to  show  what 
rights  he  had  reserved  or  parted  with  to  a 
class  of  tenants  called  conventionary  tenants 
throughout  the  dbtrict  /?&ire  v.  Brenttmy 
8  B.  &G.  762.  Where  the  largest  interest 
ever  claimed  by  the  conventionary  tenants 
*wa8  fh)m  seven  years  to  seven  years,  re- 
newable for  ever,  it  was  held  that  it  would 
not  gpve  them  a  right  to  the  minerals;  and 
though  a  positive  usage  to  take  them 
might  be  valid  in  law,  it  must  be  proved, 
otherwise  the  right  would  remain  In  the 
lord.  Bcwe  v.  Brentony  8  B.  &  G.  706. 
Where  the  question  was  whether  a  slip  of 
land  between  an  old  inclosure  and  the  high- 
way belonged  to  the  lord  of  the  manor  or  to 
the  owner  of  the  a4}ofaiing  land,  it  was 
held  that  acts  of  ownership  by  tlie  lord,  as 
inclosure  of  other  slips  in  open  places  in 
the  same  manor,  were  properly  admitted 
in  evidence,  and  tiiat  such  evidence  of  right 
onght  not  to  be  confined  to  the  part  in 
dispute,  the  cireomstance  of  all  being  in 


the 'same  manor,  giving  a  general  unity  of 
character  to  the  whole.  JDoe  d.  Barrett 
V.  Kemp,  7  Bing.  738,  and  6  M.  ft  P. 
178. 

(q)  Ibid.  And  see  Lord  Ellenborough's 
observations  In  that  case. 

(r)  Per  Ld.  Ellenborough,  C.  J.  Bamee 
V.  Matowny  1  M.  &  8. 77. 

{s)  NicholU  V.  Parker^  Exeter  Summer 
Ass.  1805,  cor.  Le  Blanc,  J.,  14  East, 
381.  Supra,  Vol.  I.  tit.  Witkbss.— 
Hearsay. 

(*)  12  Vin.  Ab.  T.  b.  67. 

(u)  SuprOj  tit  COPYHOLO. 

(x)  Sutton  V.  Buck,  8  Camp.  892. 

(y)  B.  N.  R.  248,  cites  Gregory  v. 
Withen,  Hil.  28  Car.  8.  Qu.  as  to  the 
description  in  the  declaration  in  this  case. 

(z)  And  a  confirmation  to  a  customary 
tenant,  of  his  customary  and  tenant-right 
estate,  discharged  from  all  customs,  ser- 
vices and  demands,  except,  &c.,  is  tanta- 
mount to  a  release  of  the  rents  and  services 
not  specifically  excepted;  and  the  castom* 
ary  tenement  becomes  frank-fi«e,  or  held 
in  free  and  common  socage.  Doe  d«  Beay 
V.  Hitntinifton,  4  East,  271. 


698         marriage:  proof  ov— in  fact. 

tenant,  under  the  statute  of  Quia  Emploreiy  most  then  hold  of  the  superior 
lord. 

MARRIAGE. 

Juriadi©-  '^^^  Spiritual  Court  has  the  sole  and  exclusiye  cognizance  of  questimixng 

tion  on  and  deciding  directly  the  legality  of  marriage,  and  of  enforcing  specifically 
questions  of  the  rights  and  obligations  respecting  persons  depending  upon  it;  but  the 
^  temporal  courts  have  the  sole  cognizance  of  examining  and  deciding  upon 
all  temporal  rights  of  property ;  and  so  far  as  such  rights  are  toncemed, 
they  have  the  inherent  power  of  deciding,  incidentally,  either  upon  the 
fact  or  legality  of  marriage :  when  such  questions  lie  in  the  way  to  the 
decision  of  the  proper  objects  of  their  jurisdiction,  they  do  not  want  or 
require  the  aid  of  the  Spiritual  Courts  (a);  nor  has  the  law  provided 
any  legal  means  of  sending  to  them  for  their  opinion,  except  where  an  iasoe 
is  joined  upon  the  record  in  certain  real  writs,  upon  the  legality  of  a  mar- 
riage, or  its  immediate  consequence,  general  bastardy.  In  those  cases,  upon 
the  issue  so  formed,  the  mode  of  trying  the  question  is  by  reference  to  the 
ordinary ;  and  his  certificate,  when  received,  returned,  and  entered  upon 
the  record  in  the  temporal  courts,  is  a  perpetual  and  conclusiye  evidence 
against  all  the  world  upon  that  point  (6). 

The  proof  of  a  marriage  is  either,  1st,  of  a  marriage  in  fact ;  or  Sdly,  of  a 
marriage  by  evidence  of  repute,  cohabitation,  &c. ;  or  Sdly,  by  evidence  of 
a  sentence  or  decree  in  the  Spiritual  Courts. 
Proof  of  a        1st.  The  usual  proof  of  a  marriage  in  fact,  before  a  jury,  is  by  means  of 
™**r^®      a  witness  who  was  present  at  the  celebration. 

Where  it  has  been  celebrated  in  a  parish  church  it  does  not  appear  to  be  ne- 
cessary, in  the  first  instance^  to  prove  that  the  church  was  one  in  which 
marriages  may  lawfully  be  celebrated  (c);  so  in  general  it  is  not  essential  to 
prove,  in  the  first  instance,  that  the  officiating  minister  was  a  clerk  in  holy 
orders  (d),  or  that  the  banns  have  been  duly  published  (ir),  or  that  a  licence 
has  been  granted,  nor  is  proof  of  registration  necessary  (y*). 

{a)  The  answer  to  the  claim  of  the  Spi-  performed  in  a  chnrch  or  chapd ;  it  might 

ritual  Courts  to  decide  exclusively  in  such  be  celebrated  in  a  private  TDom.    R.  t. 

matters,  in  the  reign  of  Edward  2,  was.  Fielding,  bS\,'TT,Q\^,    Jeswny.  CoUintf 

Quoiido  eadem  cauta  diversis  ratiombut  Salk.  487 ;  6  Mod.  155.    Marriages  solem- 

coram  jtidicUms  eecUiiagticu  et  secular  nized  in  chapels,  kc  whilst  tihe  parish 

rUmsventilaturfdieuTitqtwdnon  obstante  church  is  under  repair,  and  in  cbapeb 

eccletiattico  judicio  curia  Regit  iptum  wherein  banns  cannot  be  legally  publiabed, 

tractet  negotium  ut  Hbiexpedirevidetur.  or  of  which  the  due  consecration  may  be 

2  Inst.  22 ;  11  St  Tr.  261.  doubtful, were  declared  ▼alid,6Geo.4,clS. 

{b)  Per  De  Grey,  C.  J.,  in  ((iTlng  judg-  (d)  Before  the  Marriage  Act,  26  Geo.  3, 

ment  in  the  Duchess  of  Kingston's  Case.  c.  83,  s.  18,  it  was  essential  to  the  validity 

As  the  certificate  of  the  ordinary  is  peremp-  of  a  marriage  that  it  should  hare  been 

tory,  the  stat.  9  Henry  6  requires  public  solemnized  by  a  person  in  holy  orders; 

proclamation  to  be  made,  in  order  that  (JEray<ioiiv.(?ou2d,Salk.lI9;  1  BLComm. 

parties  who  are  interested  may  come  in  and  439.    R.  v.  Zt^ngtonf  1  Burr.  S.  C.  292). 

be  parties  to  the  proceeding.    Vide  supra.  Bat  this  was  much  questioned  in  a  late 

tit  Bastarut  ;  and  Vol.  I.  case.    But  a  marriage  celebrated  by  « 

(e)  Previous  to  the  Marriage  Act,  it  was  Boman-catholic  priest  was  binding.    Eri- 

not  essential  that  the  marriage  should  be  dence  of  the  ceremony  being  celebrated  io 


(e)  Bnt  It  is  competent  to  the  adverse  JOewchurchf  Bl.  R.  367 ;  4  Bom's  J.  28(^ 

party  to  prove  that  the  banns  have  not  22d  edit 

been    regularly  published.     Standen   v.  (/)  R.  v.  Allison^  Russ.  &  By.  C.  C 

5f  onden,  Peake's  C.  32.    See  Ld.  Mans-  109.    Even  upon  an  indictment  for  bigamy* 

field's  obserTations,  St,  Bevereux  v.  Much  Ibid.    See  hAow,  700,  note  (p). 
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A  marriage  may  also  be  proved  by  the  production  of  the  register,  or  proof  Proof  of  a 
of  an  examined  copy  of  it  (^),  with  some  evidence  of  the  identity  of  the  m&p'i^® 
parties  (a). 

It  has  been  seen  that  although  the  entry  be  first  made  in  a  day-book,  the 
day-book  is  not  evidence,  if  the  entry  has  been  afterwards  made  in  the 
register  (t).  It  is  not  necessary  to  call  one  of  the  subscribing  witnesses  to 
the  entry  in  the  register  (A).  - 

The  identity  of  the  parties  may  be  proved  (/)  by  evidence  of  their  hand- 
writing, payment  of  money  to  the  bell-ringers,  the  giving  a  wedding-dinner, 
or  any  other  circumstances  which  satisfy  the  jury  (m). 

Where  the  marriage  has  been  solemnized  in  a  chapel,  evidence  should  be  ChapeL 
g^ven  that  banns  have  been  usually  published  there  prerious  to  the  Marriage 
Act  (n) ;  as  by  old  registers  of  marriages  solemnized  in  such  chapels  ante- 


England  between  the  prisoner  and  a  Ro- 
man-catholic woman,  by  a  Romish  priest, 
in  a  language  which  the  witnesses  did  not 
understand,  and  which  they  cannot  swear 
to,  as  tlie  ceremony  of  marriage  according 
to  tlie  church  of  Rome,  was  held  to  he  in- 
sufficient. Lyon*i  Case,  O.  B.  Dec.  3748, 
cor.  WiUcs,  L.  C.  J.  East's  P.  C.  469. 
And  see  the  observations  of  Lord  Ellen- 
horoDgb,  B.  v.  Brampton,  10  East,  287. 
In  Haydon  v.  Oauldy  Salk.  119,  the  par- 
ties were  Sabbatarians,  and  the  ceremony 
had  been  performed  according  to  the  rites 
of  their  sect,  and  they  lived  together  for 
seven  years,  till  the  death  of  the  wife ;  yet 
tlie  officiating];  minister  being  a  layman, 
the  Ecclesiastical  Court  rep^ed  the  let- 
ters of  administration  granted  to  the  hus- 
band, and  the  Court  of  I)elegates,on  appeal, 
confirmed  the  sentence.  In  R,  ▼.  Eld- 
ing, 5  St.  Tr.  610,  the  marriage  here  by  a 
Roman-catholic  priest  was  held  to  be  good, 
on  evidence  of  the  words  of  present  em^ 
tractj  the  rest  being  read  in  the  Latin 
tongue,  which  the  witness  did  not  under- 
stand. And  see  R.  v.  Rramptan,  10  East, 
287,  and  tn/ra,  704.  And  see  the  obser- 
vations of  Willes,  L.  C.  J.  in  LyotCs  Case, 
East's  P.  C.  469. 

(g)  Supnif  Vol.  I.  Ind.  tit.  Marriagb. 

(h)  Hemmgs  v.  Smith,  4  Doug.  29. 

(0  VoL  I.  p.  243.  May  v.  May,  Str. 
1073.   Lee  v.  Meecoek,  5  Esp.  C.  177. 

(k)  Birt  V.  Barlow,  Dong.  170;  supra, 
952.  See  further  provisions  as  to  registers, 
52  G.  3,  c.  146. 

(I)  Stqfroy  363. 

(m)  B.  N.  P.  27. 

(n)  36  0. 2,  c.  33.  By  sect.  1,  all  banns 
shall  be  published  in  the  parish  church,  or 
in  a  public  chapel  in  which  banns  have 
been  usually  published. — By  sect.  8,  all 
marriages  solemnised  in  any  other  place 
than  a  church  or  chapel,  unless  by  special 
licence,  or  without  publication  of  banns,  or 
licence  of  marriage,  from  a  person  having 
authority  to  grant  the  same,  shall  be  void. 
It  has  been  held,  that  the  words  *<  have 
usually  been  published,'*  refer  to  the  time 
of  the  Act,  and  consequently  that  marriages 
in  a  public  chapel  erected  since  the  passing 


of  the  Act  are  illegal.  R.  v.  Nort1\field, 
Doug.  658.  By  different  statutes,  mar- 
riages celebrated  in  such  subsequently 
erected  churches,  which  have  been  duly 
consecrated,  are  rendered  valid.  See  21 
G.  3,  c.  53 ;  44  G.  3,  c.  77 ;  and  tlie  stat. 
48  G.  d,c.  127,  as  to  marriages  solemnized 
before  August  23d,  1808,  and  6  G.  4,  c.  92. 
Provisions  are  also  made  by  those  statutes 
for  the  reception  of  the  registers  of  those 
marriages  in  evidence,  subject  to  the  same 
exceptions  as  in  the  case  of  other  marriage 
registers.  By  the  stat.  48  G.  8,  c.  137, 
such  registers  are  to  be  removed  within 
thirty  days  next  after  August  23d,  1808, 
to  the  parish  church ;  or  if  the  situation  of 
the  chapel  be  extra-parochial,  to  the  parish 
church  of  the  next  adjoining  parish,  to  be 
there  kept  with  the  marriage  registers  of 
the  parish;  copies  are  also  to  be  trans- 
mitted to  the  bishop  of  the  diocese,  or  his 
chancellor.  A  publication  of  banns  in  an 
adjoining  parish  church,  where  tlie  pub- 
lication in  the  proper  parish  church  was 
impossible  from  the  state  of  the  church, 
which  was  under  repair,  was  held  to  be 
sufficient.  StallKoodv,  TVed^ar, 2  Philllm. 
287.  By  the  stat.  4  G.  4,  c.  76,  s.  2,  banns 
are  to  be  published  in  the  parish  church,  or 
in  some  public  chapel,  in  which  chapel 
banns  of  matrimony  may  now  or  may 
hereafter  be  lawfully  published,  in,  of,  or 
belonging  to  such  pairishorchapelry,^.-^ 
By  sect.  3,  the  bishop  of  the  diocese,  with 
the  consent  of  the  patron  and  incumbent 
of  the  church  of  the  parish  in  which  any 
public  chapel  having  a  chapelry  thereunto 
annexed  may  be  situated,  or  of  any  chapel 
situated  In  an  extra-parochial  place,  signi- 
fied to  him  under  their  hands  and  s^Us, 
may  authorize  the  publication  of  banns  and 
the  solemnization  of  marriages  in  such 
chapel,  for  persons  residing  in  such  cha* 
pelry  or  extra-parochial  phice. — By  sect.  0, 
where  a  marriage  shall  not  be  had  within 
three  months  after  the  complete  publica- 
tion of  banns,  it  shall  not  be  solemnized 
without  re-pnblicatioD,  or  licence  granted. 
Bythe  6  G.  4,  c.  92,  s.  2,  it  shall  be  law- 
ful for  marriages  to  be  in  future  solemnized 
in  all  churches  and  chapels  erected  since 
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cedently  to  the  Act,  and  registers  of  banns  publisL  ;d  there  since ;  and  to 
prove  as  far  as  can  be  done  by  living  testimony,  that  marriages  hare  been 
usually  celebrated  there  (o).  Such  evidence  furnishes  a  reasonable  presump- 
tion that  the  chapel  is  one  in  which  marriages  may  legally  be  solemnised. 

Although  the  Marriage  Act  requires  an  entry  to  be  made  in  the  register 
immediately  after  the  celebration,  in  which  it  shall  be  expressed  that  the 
marriage  was  by  banns  or  by  licence ;  and  that,  if  both  or  either  of  the 
parties  be  under  age,  that  it  was  with  the  consent  of  the  parents  or  gnar- 
dians ;  and  that  it  shall  be  signed  by  the  minister  and  parties,  and  attested 
by  two  witnesses ;  yet  the  registration  of  a  marriage  is  but  evidence  of  it, 
and  is  not  essential  to  its  validity  (p). 

The  banns  ought  to  be  published  in  the  true  names  of  the  parties  (f). 
But  if  they  have  been  published  in  the  names  by  which  alone  tiie  parties 
are  knaton,  and  withmtt  frauds  the  marriage  is  within  the  meaning  of  the 
statute.  Abraham  Langley  resided  for  three  years  in  Lamberhurst,  and 
during  that  time  was  known  by  the  name  of  George  Smith  only,  and  the 
banns  of  his  marriage  were  published  and  he  was  married  under  that  name, 
and  the  Court  of  King's  Bench  held  that  the  marriage  was  valid  (r).  And 
where  a  deserter  assumed  another  name,  and  after  residing  for  sixteen  weeks 
at  Lw,  where  he  was  known  by  that  name  only,  and  then  married  there,  the 
Court  held  that  the  marriage  was  valid,  the  name  having  been  assumed  for 
the  purpose  of  concealment,  and  not  in  order  to  impose  upon  the  woman 
whom  he  married  (s).  But  where  there  has  been  a  change  of  the  name  for 
the  purpose  of  fraud,  or  (t)  even  a  deliberate  omission  of  part  of  a  real 
name  (u)  with  a  view  to  mislead,  it  seems  that  the  marriage  will  be  void* 


the  passing  of  36  G.  2,  and  consecrated, 
in  which  churches  and  chapels  it  has  been 
customary  and  usual,  before  the  passing  of 
the  6  O.  4  to  solemnize  marriages;  and 
the  registers  of  such  marriages,  or  copies 
thereof,  are  declared  to  be  evidence. — By 
sect.  3,  power  is  given  to  the  bishop  of  the 
diocese,  with  the  consent  of  the  patron  and 
incumbent  of  the  church  of  the  parish  in 
which  any  public  chapel,  with  a  chapelry 
thereunto  annexed,  may  be  situated,  or 
of  any  chapel  situated  in  an  extra-pan^ 
chial  place,  signified  to  him  under  their 
hands  and  seals  respectively,  to  authoriae 
under  his  hand  and  seal,  the  publication  of 
banns  and  the  solemnization  of  marriages 
in  such  chapels,  for  persons  residing  in  such 
chapelry  or  extr»-parochial  place.  And 
see  6  &  7  W.  4,  e.  85,  s.  26. 

(o)  See  Taunton y,Wyboume,2Camp. 
S97.  There  a  register  of  marriages,  go- 
ing back  to  the  year  1758,  and  a  regia- 
ter  of  the  publication  of  banns  from  the 
year  1754  (when  the  Marriage  Act  was 
passed),  were  produoed  from  the  chapel 
hi  the  Tower.  Lord  Ellenborough  held 
that  it  might  be  presumed  that  banns  had 
usually  been  published  there  before  the 
Marriage  Act 

(p)  B.  V.  Si.  Devereux,  1  BU  R.  867. 
Mead  v.  Paster,  Peake's  C.  231 ;  1  Esp. 
C.  213. 

(q)  For  although  the  Marriage  Act 
does  not  specify  in  what  manner  the  banns 
shall  be  published,  yet  it  was  the  clear 


intention  of  the  Legislature  to  require  it; 
and  the  statute  requires  that  notice  io 
writing  shall  be  delivered  to  the  mhiister, 
of  the  true  christian  and  surnames  of  the 
parties,  seven  days  before  the  publlcttioo. 

(r)  R.  T.  InhabUants  of  BiUingkunt, 
3  M.  &  S.  250;  and  see  FranUand  v.  Ni- 
ehoUon,  there  cited,  where  Sir  W.  Scott 
says,  there  may  be  cases  where  names  ae- 
quired  by  general  use  and  habit  may  be 
taken  by  repute  as  the  true  christian  sad 
surnames  of  the  parties. 

(s)  22.  V.  Inhabitants  qf  jBurtom^upotf 
Trent,  3  M.  &  S.  537.  So  where  a  widow 
assumed  her  maiden  name,  and  many  yesn 
afterwards  was  married  by  that  name  with 
the  addition  of  widow.  B,  v.  St,  FaUh% 
Aeio^on,  3  D.  &  R.  348. 

(0  See  Franktand  v.  JFVanJUaiu^  died 
3  M.  &  S.  359 ;  where  Ann  NicholsoD,  witii 
a  view  to  fraud,  described  herself  to  be 
Mrs.  Ross,  and  was  known  by  that  nsaie 
at  the  house  where  she  lived ;  but  it  did 
not  appear  tliat  she  ever  went  by  that 
name  down  to  the  time  of  the  marriage,  for 
before  that  time  she  cohabited  with  the 
producent,  under  the  name  of  FiaakJandf 
Sir  W.  Scott  pronounced  the  manisge  to 
be  null  and  void.  Vide  etianiy  Fdlswst 
y.Stewart,2Fhil]im.267.  Meddoweroft 
V.  Oregoryylb,965.  Bayard  J.  MorpkeWj 
2  PhUl.  321. 

(u)  Pougett  v.  Tomkyns,  cited  3  M.  &  S. 
262,  where  WUIiam  Peter  Pougett,  wbo 
was  a  minor,  of  the  age  of  sixteeo,  tud 
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So  if  the  banns  be  publkhed  in  a  WYong  name^  although  without  any  frau-  Proof  of 
dulent  motive  (x).  Ui?^*^* 

The  law  was  held  to  be  as  above  stated  under  the  st.  26  G.  2 ;  the  statute 
now  in  force  does  not  annul  the  marriage  except  where  ^(A/Nir<tesknew  of 
the  undue  publication  (y). 

Where  the  marriage  was  by  licence,  and  either  of  the  parties,  not  being  a  Minor, 
widower  or  widow,  was  a  minor,  it  is  essential  to  prove  the  consent  of  the 
father  of  that  party,  if  he  was  then  livings  or  if  he  was  dead,  then  of  the 
guardians  of  the  minor,  or  of  one  of  them,  or  if  there  was  no  guardian,  then 
of  the  mother,  if  living  and  unmarried,  and  if  there  was  no  mother  living 
and  unmarried,  then  of  a  guardian  of  the  person  appointed  by  the  Court  of 
Chancery  (z). 


genenlly  known  and  addressed  by  the 
name  of  Peter  only,  few  people  knowing 
that  he  had  likewise  the  christian  name  of 
William,  was  married  by  banns  to  Letitia 
Tomkyns,  his  ikther's  maid-eenrant,  in  a 
parish  where  the  parties  had  never  re- 
sided, the  banns  were  pnblislied  in  the 
Bames  of  William  Pougett  and  Letitia 
Tomkyns,  and  the  marriage  was  pro- 
nounced to  be  null  and  void.  See  Lord 
Tenterden's  observations  in  R.  v.  Tibehelff 
1  B.  &  Ad.  196. 

(x)  Mather  v.  Ney^  Consistory  Conrt, 
1807,  where  the  real  name  of  the  woman 
was  Ney,  and  the  banns  were  pnblished 
under  the  name  of  Wright,  and  the  mar- 
riage was  held  to  be  void.  And  see 
Lord  Tenterden's  observations  in  R.  v. 
Tibskelff  1  B.  &  Ad.  195.  But  where 
Anna  Colley  was  married  npon  a  pub- 
lication of  banns  in  the  name  of  Anna 
Sophia  Colley,  it  was  said  by  Sir  W.  Scott, 
that  in  the  absence  of  fraud  the  Court 
would  be  very  unwilling  to  question  the 
validity  of  the  marriage,  after  a  long  coha- 
bitation by  the  parties.  And  see  Tree  v. 
Qttin,  cited  3  M.  &  S.  266;  and  Mayhew 
V.  Mayhew,  Ibid.  A  publication  in  the 
name  of  Edward  Stanhope,  the  real  name 
being  Augustas  Henry  Edward  Stanhope, 
was  held  to  be  bad.  Stanhope  v.  Batdtoifif 
Add.  98 ;  see  also  Green  v.  Dalton,  lb. 
8S9.  So  where  a  false  name  is  fraudu- 
lently assumed  for  the  purpose  of  marriage. 
Pranhland  v.  Nicholson,  cited  3  M.  &  S. 
259 ;  and  see  Fellowee  v.  Stewart,  2  PhlU. 
267.  Bayard  Y,Morp?ieWflh,  321.  Med- 
dowcrcft  V.  Oreffory,  lb.  365.  But  where 
the  banns  were  published,  the  woman  being 
a  natural  daughter,  in  the  name  of  the  mo- 
ther, as  well  as  of  the  putative  father,  it 
was  held  to  be  sufficient.  Sullivan  v.  SuU 
Ihfan,  lb.  45.  A  marriage  of  sixteen  years' 
standing  was  refused  to  be  set  aside  on  the 
ground  of  a  false  name  used  In  the  banns, 
it  not  appearing  which  was  the  true  name, 
and  no  intention  of  fraud.  JMddear  v. 
Faucit,  3  PhiU.  680. 

(y)  And  therefore  where  the  proposed 
husband  procured  the  banns  to  be  published 
in  a  christian  and  surname  which  the  woman 
had  not  borne,  and  she  was  ignorant  of  the 


fiict  till  after  the  solemnization  of  the  mar- 
riage, it  was  held  to  be  good.  JR.  v.  ITrojp- 
ton,  4  B.  &  Ad.  640. 

(z)  86  O.  2,  c.  33,  s.  11.    An  iUegiti- 
mate  child  has  been  held  to  be  within  this 
dause;  R.  v. Hodnett,lT.IL96',  although 
it  seems  once  to  have  been  held  that  the 
consent  of  the  fmtative  father  was  suffi- 
cient.   R.  V.  JBdmonton,  Bast,  24  O.  3 ; 
2Bott«76,pLll4,citedlT.R.97.    And 
the  consent  of  the  putative  fiither  or  natu- 
ral mother  in  such  a  case  has  been  held 
to  be  insufficient.    Homer  v.  Ziddiard, 
Daniel  v.  Cooke,  eat.  Sbr  W.  Scott;  and 
Priestlv  v.  Hughes,  11  East,  3,  Grose,  J. 
being  of  opinion  that  illegithnate  children 
were  not  within  the  contemplation  of  the 
Legislature  in  fhuning  thia  clause.   Where 
the  parties  have  long  cohabited,  the  Court 
(ecclesiastical)  will  require  the  evidence  of 
minority  and  want  of  consent  to  be  fhll 
and  concladve.    Johnston  v.  Parkes,  3 
Phlllhn.49.  Hayes\.WatU,Jhid.  Where 
a  testamentary  appointment  of  a  guardian 
was  not  attested  by  two  witnesses,  the 
marriage  of  a  minor,  with  the  consent  of 
such  guardian,  held  to  be  void.    ReddaU 
V.  Liddiard,  3  PhUlim.  266.    Consent  is 
necessary,  although  the  minor  be  a  Jewess, 
married  acoordingto  Christian  rites.  Jones 
v.i2oMfU9ii,2Phillim.  286.    But  the  Ec- 
clesiastical Court  will  not  dissolve  the  mar^ 
riage  without  satis&ctory  proof  of  minority, 
especially  where  the  fitther'a  consent  is  ren- 
dered  probable  by  circumstantial  evidence-. 
Agg  V.  Datfies,  2  PhiU.  341.    By  the  stat. 
3  O.  4,  c  76,  8.  2,  marriages  by  licence 
befbie  the  passing  of  the  Act,  without  such 
consent  as  is  required  by  the  Marriage  Act, 
and  where  the  parties  shall  have  continued 
to  live  together  as  husband  and  wife  till 
the  death  of  one  of  them,  or  till  the  passhig 
of  this  Act,  or  shall  only  have  discontinued 
their  cohabitation  for  the  purpose  or  during 
the  pendency  of  any  proceedings  touching 
the  vaUdity  of  such  marriage,  shall  be 
deemed  good  and  valid.    Where  an  inihnt 
was  married  by  licence  without  consent  of 
parents  between  the  repeal  of  26  Geo.  2, 
c  33,  by  3  Geo.  4,  c.  75,  and  the  time 
when  the  latter  Act  came  into  operation, 
held  that  such  marriage  was  valid.   Waul- 
1^9  Case,  1  By.  &  M.  163.    A  marriage 
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In  a  prosecution  for  bigamy,  where  it  appeared  that  the  first  wife  was  a 
minor  at  the  time  of  the  marriage,  which  was  by  licence,  the  prisoner  was 
acquitted  for  want  of  proof  of  the  consent  of  a  parent  or  guardian  (a). 

Whether  the  marriage  has  been  solemnized  upon  a  licence  granted,  or  the 
publication  of  banns,  it  is  unnecessary  after  solemnization  to  give  any  eri- 
dence  in  support  of  the  marriage  that  the  parties  resided  within  the  limits 
and  for  the  times  specified  by  the  Act,  and  evidence  to  the  contrary  is  inad> 
missible  (6). 


which  would  have  been  void  by  the  26  Oco. 
2,  c.  S3,  and  had  oace  been  rendered  yalid 
by  the  second  section  of  the  3  Qeo.  4,  c.  75, 
cannot  subsequently  be  rendered  invalid  by 
the  marriage  of  either  of  the  parties,  during 
the  life  of  the  other,  with  a  third  person. 
B,  V.  The  Inhabitants  of  St,  John  Del' 
pike,  2  B.  &  Ad.  226.  The  stat.  4  Q.  4, 
c.  76,  repeals  the  stat.  3  G.  4,  c.  76,  except 
as  to  things  done  under  its  provisions,  and 
except  so  far  as  it  repealed  any  former  Act, 
or  any  clause,  matter  or  thing  therein  con- 
tained. The  retrospective  clause  (sect.  1 ) 
fn  the  3  Geo.  4,  e.  75,  operated,  with  r^ 
spect  to  the  marriages  to  which  it  was  ap- 
plicable, as  a  repeal  of  the  clauses  in  the 
former  Marriage  Act  which  rendered  them 
Invalid ;  it  therefore  was  mA  repealed  by 
the  subsequent  statute.  And,  therefore, 
where  one  of  the  parties  was  married  by  li- 
eence,  under  age  and  illegitimate,  before  the 
passing  of  the  3  G.  4,  c.  75.  and  at  the  time 
of  the  passing  of  that  Act  they  were  living 
together  as  husband  and  wife,  and  were  of 
fall  age,  the  marriage  was  held  to  be  good. 
Roie  V.  Blakemore,  1  Ry.  k,  M.  372.  But 
where  the  marriage  was  void,  under  26  G.  3, 
by  reason  of  undue  publication  of  banns 
(in  a  false  name),  held  that  the  statute  was 
still  unrepealed  as  to  that  ground  of  nullity, 
and  the  marriage  void,  notwithstanding  the 
later  Acts.  Farquhartan  v.  Farguharson^ 
3  Add.  282.  Bridgwater  r.  Cruichle^, 
Add.  473.  The  stat  4  O.  4,  c.  76,  s.  16^ 
provides  that  such  consent  as  was  required 
under  the  26  0. 2,  shall  be  necessary,  unless 
there  he  no  person  authorized  to  give  such 
consent. — ^lliis  clause  is  directory  only, 
see.  23  inflicting  a  penalty  on  parties  dis- 
obeying the  directions  of  sec.  16 ; .  a  mar- 
riage, tiiereibre,  by  a  minor  by  licence,  with- 
out consent  of  his  fatlier  then  living,  was 
held  to  be  valid.  It  is  no  objection  to  Its 
validity  that  the  marriage  was  obtained  by 
the  fraudulent  practice  of  the  parish  ofi^ 
cers.  J2.  v.  Sirminffham,  S  B,  6c  C  H^ 
and  2  M.  &  Ry.  230.  By  sect  17,  where 
a  fotlier  is  non  compot,  or  the  mother  or 
guardian  is  non  compos,  or  beyond  the  seas, 
the  Lord  CliaiiceUor  shall  have  power  to 
consent  on  petition  made.  Where  the  mar* 
riage  of  a  xninor  by  Ucence  was  void,  under 
the  26  G.  2,  c.  33,  but  the  parties  at  the 
paining  of  3  G.  4,  c.  75,  were  living  sepa- 
rate, under  a  mere  voluntary  agreement, 
without  any  legal  sanction ;  held  tliat  tbey 
were  to  be  deemed  to  have  ^continQed  to 


live  together  as  man  and  wife,**  within  tk 
meaning  of  the  retrospective  effect  of  tb^ 
latter  Act,  and  in  a  state  bf  matrinMinwl 
cohabitation,  how  locally  soever  situate,  and 
upon  what  terms  soever  of  matrimonial  io* 
teroourse.  King  v.  Sansomy  3  Add.  277. 
A  conviction  for  bigamy  will  not  preclude 
the  party  from  setting  up  the  nullity  of  the 
firBtman1age,in  a  cause  of  divorce.  Smee 
v.BtM;Jfc,2  Add.471. 

(a)  Cor.  Le  Blanc,  J.  York  Assizes.  B. 
V.  Butler,  1  Russ.  6c  Ry.  61.  Qtu  Whether 
the  licence  reciting  the  consent  of  the  iktber 
or  guardian  would  be  prim&Jhcie  evidence 
of  the  fact  ?    See  tit  Polto avt. 

(b)  See  the  stat  26  G.  fi,  c.  33,  s.  11, 
and  4  G.  4,  c.  76,  s.  26,  which  prorides, 
that  after  the  solemnization  of  any  mar- 
riage under  a  publication  of  hanns,  it  shall 
not  be  necessary,  in  support  of  such  ]&a^ 
riage,  to  give  anyproof  of  the  actual  dwell- 
ing of  the  parties  in  the  respective  parishei 
or  chapelries  wherein  the  banns  of  matri- 
mony were  published ;  or  where  the  ma^ 
riage  is  by  licence,  it  shall  not  lie  necessaiy 
to  give  any  proof  that  the  usual  place  of 
abode  of  one  of  the  parties,  for  the  spsee  of 
fifteen  days  as  aforesaid,  was  in  the  paxislt 
or  chapelry  where  the  marriage  was  so- 
lemnized ;  nor  shall  any  evidence  in  either 
bf  the  said  cases  be  received  to  prove  the 
contrary,  in  any  suit  touching  tlie  valitlity 
of  such  marriage. — But  by  sec.  22,  if  any 
persons  shall  knowingly  and  wilfully  inter- 
marry in  any  other  place  than  a  church,  or 
such  public  chapel  wherein  banns  may  law- 
fully be  published,  or  without  due  publican 
tion  of  banns,  or  licence  from  a  person  or 
persons  having  authority  to  grant  tlie  same 
first  had  and  obtained,  or  shall  knowm^ly 
and  wilfblly  consent  to  or  acquiesce  in  die 
solemnization  of  such  marriage  by  any  pei^ 
son  not  being  in  holy  orders,  the  marriages 
of  such  persons  shall  be  null  and  void  to  all 
intents  and  purposes.    See  also  Jhoeqf  t. 
ArvAer,  2  Phill.  347.    Clarke  y,  Haukhu, 
lb.  m  the  note.     Wiltshire  v.  Wiltshire, 
3  Hag.  333.    But  the  stat  avoids  the  mar- 
riage only  where  the  parties  knowingly  and 
wilfully  intermarry  without  due  pablicar 
tion ;  and  to  avoid  the  marriage  onder  this 
clause,  both  must  know,    B,  v.  Wroxton, 
Inhahitants  qf,  4  B.  &  Ad.  640.    Where 
the  pauper  and  her  husband  were  marritd 
by  bamu  in  the  soraame  of  her  baptKuial 
register,  which  appeared  by  mislake  to 
have  been  that  of  the  grud&tber,  m6  Ae 
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It  is  prorided  by  the  st  0  &  7  W.  4,  c.  H,%  that  superintendant  registran  Proof  of 
may  grant  liceoces  to  be  married  in  a  building  registered  under  the  Act,  or  juarriage 
in  bis  office  (c);  proTision  is  made  for  the  registration  of  chapels  (d). 

It  IS  further  prorided,  that  if  any  persons  shall  knowingly  and  wilfully 
intermarry  in  any  other  place  than  the  church,  chapel,  registered  building, 
or  other  place  specified  in  the  notice  and  certificate  (to  be  given  according 
to  the  Act),  or  without  due  notice  to  the  superintendant  registrar,  or  with- 
out certificate  of  notice  duly  issued,  or  without  licence  where  a  licence  by 
the  Act  is  necessary,  or  ^n  the  absence  of  a  registrar  or  superintendant 
where  their  presence  is  necessary,  the  marriage  shall  be  Toid  («). 

The  Marriage  Act  does  not  extend  to  any  of  the  marriages  of  any  of  the 
royal  family  (/),  or  to  Scotland,  or  to  marriages  among  Quakers  or  Jews  {g), 
&c.,  or  to  marriages  beyond  seas  (A). 

A  marriage  of  English  minors  in  Scotland  is  yalid  (t),  although  the  mai^ 
riage  be  contracted  in  direct  contravention  of  the  law  of  England,  between 
parties  repairing  to  Scotland  for  the  purpose. 

A  marriage  by  a  dissenting  minister  in  Ireland,  in  a  private  room,  is 
valid  (k). 

A  marriage  may  be  avoided  by  evidence  of  the  incapacity  of  either  of  the 
parties  to  the  contract,  either  by  reason  of  consanguinity  or  afiinity  (/),  or 


had  never  been  called  or  known  by  it, 
held,  that  under  26  Geo.  2,  c.  33,  the  mar- 
riage was  void.  R,  v.  Tibshelf,  1  B.  &  Ad. 
100. 

(c)  Sec.  61. 

(d)  See  sees.  18, 19, 34,  &c 

(e)  Sec.  42.  But  it  is  prorided  that 
nothing  therein  contained  shall  annal  any 
marriage  solemnized  nnder  the  st.  4  O.  4. 

(f)  Sec-  17. 

(g)  In  the  case  of  a  Jewish  marriage,  It 
has  been  held  at  Nisi  Prhu  to  be  insuffi- 
cient to  give  evidence  of  the  solemnization 
at  the  synagogue,  without  also  proving  the 
previous  written  contract  of  marriage. 
Horn  v.  Noel,  1  Camp.  61.  In  the  case 
of  Oaner  v.  Lady  Lanesborough,  a  Jewess 
was  allowed  to  give  parol  eridence  of  her 
own  divoroe  in  a  foreign  country.  As  to 
the  form  of  a  Jewish  contract  of  marriage, 
see  Zindo  v.  Belitario,  1  Hagg.  Con.  225. 
247.  Ooldxmid  v.  BromeTf  1  Hag.  Con. 
324.  In  the  case  of  WooUton  v.  Scott^ 
Norfolk  Lent  Assizes,  1753,  Denison,  J.  in 
an  action  for  crim.  con.,  admitted  the  plain- 
tiff, who  was  an  Anabaptist,  to  prove  that 
the  marriage  was  celebrated  according  to 
the  Anabaptists'  ibrm  of  religion.  B.  K.  P. 
28.  In  the  case  of  a  Quaker,  the  marriage 
must  be  proved  according  to  the  ceremonies 
of  that  sect.  In  the  case  of  other  dissenters, 
no  provision  was  made  previous  to  the  6  & 
7  W.  4,  c.  85. 

(A)  Sec.  18. 

(i)  Crompton  v.  Bearcroftf  BulL  N.  P, 
113.  PhUlips  V.  Hunter,  2  H.  B.  412; 
2  Burr.  1080;  Co.  Litt.  by  Haig.  &  Butler, 
note  79,  b.;  Huberus,  33. 

(A)  S.  V. ,  Old  Bailey,  Jan.  1816, 

cor.  Sir  J.  Silvester.  Although  no  evidence 
be  given  of  any  licence  obtained.  Smith  v. 
MaxweUf  1  B.  &  M.  80.    Upon  a  charge 


of  bigamy,  the  first  marriage  was  proved 
to  have  been  in  Ireland  by  licence,  the 
party  being  a  minor,  and  without  consent 
of  parents ;  it  was  held  a  valid  marriage, 
the  9  Geo.  2,  ell  (Irish  Marriage  Act), 
making  it  voidable  only.  Jaeob*8  Case^ 
1  Ry.  &  M.  140.  Upon  a  question  as  to 
the  settlement  of  Elizabeth  the  wife  of  C, 
the  respondents  proved  by  the  testimony  of 
C.  his  marriage  with  the  pauper  in  1829. 
The  appellants,  in  order  to  prove  that  that 
marriage  was  void,  on  the  ground  that  he 
had  been  married  in  1826  to  JIf.  J9.,  called 
the  Utter,  who  stated  that  she,  in  1826, 
went  with  C.  before  W.,  a  reputed  clergy- 
man of  the  Established  Church  in  Ireland, 
who  in  his  private  house  there  read  to  them 
the  marriage  ceremony.  A  document  was 
also  produced,  purporting  to  be  W*%  letter 
of  orders,  signed  in  1799  by  the  then  Arch- 
bishop of  Tuam,  which  was  proved  to  Iiave 
been  among  IT.'s  papers  at  the  time  of  his 
death,  in  July  1 829.  Held,  first,  that  JIf  .  B. 
was  a  competent  witness  to  prove  the  first 
marriage,  although  her  husband  had  been 
before  examined  and  proved  the  second 
marriage ;  secondly,  that  the  certificate  of 
the  ordination  of  W,  was  properly  received 
in  evidence,  having  come  from  the  proper 
custody,  and  being  more  than  thirty  years 
old ;  and  that  the  certificate  not  being  the 
act  of  any  Court,  and  not  having  any  rela- 
tion to  the  corporate  character  of  the  Areh- 
bishop,  the  seal  was  to  be  considered  the 
seal  of  the  natural  person,  and  not  of  the 
corporation ;  had  it  been  of  the  latter  cha- 
racter, qtuere  whether  it  would  have  been 
admissible  without  evidence  that  it  was  the 
proper  seal.  The  King  v.  The  Inhabit- 
ants €f  Bathwiek,  2  B.  &  Ad.  639. 

(0  By  the  5  &  6  W.  4,  c.  54,  marriages 
within  the  prohibited  degrees  of  oonsaDgui- 
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of  a  preTioas  and  still-subsisting  marriage  with  another ;  irom  want  of 
reason,  for  consent  is  absolutely  requisite  to  matrimony  (m),  although  fbr- 
merly  a  lunatic  was  supposed  to  be  able  to  contract  matrimony  (n). 

By  16  Geo.  2,  c.  SO,  all  persons  found  lunatics  under  a  conunission  of 
lunacy,  or  committed  to  the  care  of  trustees,  are  declared  incapable  of  mar- 
rying before  they  have  been  declared  of  sound  mind  by  the  Chancellor,  or 
by  the  majority  of  the  trustees. 

Marriages  beyond  the  seas  are  excepted  out  of  the  prohibition  in  the 
Marriage  Act.  To  be  valid,  however,  they  must  be  celebrated  either  ss 
marriages  were  in  England  before  that  Act  (o),  or  according  to  the  law  of 
the  country  where  the  marriage  takes  place  (p)>  And  therefora  it  seems, 
that  if  the  ceremony  be  not  performed  according  to  the  laws  of  the  country 
where  such  marriage  is  had,  it  must  be  solemnized  by  a  person  in  holy 
orders  (q)^  and  not  by  a  mere  layman  (r),  vadper  verba  de  prewtnii  (s). 


nlty  or  affinity,  thereafter  cekhimted,  are 
to  be  void. 

(m)  1  BL  Com.  438.  Mcrrison^g  Ckue, 
cor.  Deleg.  cited  ibid.  Semble^  it  is  nnne- 
ceesaiy  to  prove  a  decree  of  nullity  in  such 
a  case.    See  Nolan,  dOO. 

(n)  By  three  Judges,  Mcmhy  v.  Seott, 
1  Lev.  4, 5 ;  1  Sid.  109;  Bac.  Ahr.  Barm 
and  Feme,  H.;  1  Roll  Ab.  357. 

(o)  A  marriage  between  two  British 
sabjects,  solemnized  by  a  Catholic  priest 
at  Madras,  and  followed  lij  cohabitation, 
bat  wlthoat  the  licence  of  the  g^emor 
(although  it  had  been  the  uniform  practice 
to  obtain  such  licence),  is  valid.  Lautour 
V.  Teetdale,  8  Taunt.  830;  and  see  JR.  v. 
Brampton,  10  East,  286. 

(p)  1  Hale's  P.C.  692,  3;  1  Haw.  c.  43, 
s.  7 ;  BolL  70, 80;  1  Sid.  71 ;  East's  P.  C. 
465. 469 ;  3  Inst  88.  A  marriage  between 
Protestant  British  subjects,  eetebrated  at 
Madras  by  a  Catholic  priest,  according  to 
the  rites  of  the  Romish  church,  is  valid, 
although  no  licence  be  obtained  from  the 
governor,  according  to  the  local  usage  there. 
Laukmr  v.  TeetddU,  8  Taunt  830.  Such 
a  marriage  would  ha?e  been  valid  in  Eng- 
land before  the  Marriage  Act  Ibid.  The 
canon  law  is  the  general  law  of  marriage, 
unless  it  be  altered  by  the  municipal  law  of 
the  particular  place.  Ibid.  And  therefore 
a  marriage  between  British  suljects,  cele- 
brated at  Versailles  by  a  Protestant  English 
clergyman  there,  but  which  is  invalid  ac- 
conSng  to  the  law  of  France,  is  invalid 
here.  Laean  v.  Higgina,  3  Starkie's  C.  178. 
So  a  marriage  by  contract  in  Scotland,  valid 
according  to  the  law  of  ScotUnd,  is  valid 
here.  Bdlrymple  v.  Dalrjfmple,  2  Hag^ 
gard'8R.54.  Harford  y.  Morris,  Th,  ^30. 
So  a  marriage  in  Ireland,  celebrated  in  a 
private  house  by  a  person  who  had  been 


curate  of  the  parish  for  eighteen  yesis, 
was  held  to  be  valid,  without  any  proof  of 
licence  granted.  Smith  v.  Maxwell,  1  By. 
&  M.  80;  and  see  1  Buss.  C.  L.  905.  By 
the  Stat  4  0. 4,  c.  91 ,  marriages  celebrated 
by  a  minister  of  the  Church  of  England,  in 
the  chapel  or  house  of  any  British  ambas- 
sador lesidiog  within  the  country  to  tlw 
court  of  which  he  is  accredited,  or  in  tbe 
chapel  belonging  to  any  British  fiietory 
abroad,  or  in  the  house  of  any  British  sol^ 
ject  residing  within  such  Hctary,  and  those 
solemnized  within  the  British  lines  by  soy 
chaplain  or  officer,  or  other  person  offici- 
ating under  the  orders  of  the  commanding 
officer  of  a  British  army  serving  abroad, 
shall  be  deemed  to  be  good  and  valid. 
A  marriage  between  EngUsh  subjects  in  a 
foreign  country,  not  oelebreted  according 
to  tt^  laws  of  that  country,  nor  according 
to  the  law  of  this  country  before  the  msi^ 
riage,  nor  according  to  the  stat  4  0. 4, 
c.  91,  seems  to  be  void.  See  MiddUton 
V.  Javerin,  2  Hag.  Con.  437.  Loam  t. 
Higgim,  2  Starkie's  C.  183.  Senmtlart 
V.  Scrimshire,  2  Hag.  Con.  437.  In  die 
case  of  a  foreign  mairiage,  some  eridenee 
should  be  given  of  the  law  of  the  country; 
the  Ecclesiastical  Courts  receive  such  en- 
dence  from  professors  of  the  law  of  tbe 
foreign  state«  JAndo  v.  BHiaario,  1  Hag. 
Con.  248.  MiddUton  v.  Javerin^  2  Hag. 
Con.  441 ;  and  see  Dalrymple  v.  JkUrym- 
pie,  2  Hag.  Coo.  81,  and  Harford  v.  ifor- 
H#,  2  Hag.  Con.  431. 

(q)  See  the  cases  referred  to  In  12.  v. 
Brampton,  10  East,  287.  It  appeared  that 
a  soldier  in  the  British  army  in  St  Do- 
mingo, in  1796,  went  with  the  widow  of 
another  soldier  to  a  chapel  in  the  town, 
where  they  were  to  be  married ;  the  cere- 
mony was  performed  there  by  a  perMo 


(r)  Haydon  v.  Gould,  Salk.  119.  Smith 
V.  Maxtoell,  ttqrra,  note  (p). 

(«)  Lord  C.  J.  Holt  said,  that  a  contract, 
per  verba  de  pretenti,  was  a  marriage,  viz. 
**  I  marfy  you— you  and  I  are  man  and 


wiib;"  and  that  such  a  contract  aasoonts 
to  actual  marriage,  as  if  it  had  been  hi /act« 
eceletiiB.  6  Mod.  155 ;  and  see  Dyer, 
369,  a.  S.  P. 


PROOF  OF— IN    FACT. 


706 


Where  the  marriage  is  celebrated  between  English  subjects  in  a  foreign  Proof  of 

country,  occupied  by  the  troops  of  the  King  of  England,  it  is  to  be  presumed  ."»"»age 

that  the  law  of  England,  ecclesiastical  and  ci^il,  was  recognized  and  observed  Beyond 
there  (t). 


seas. 


tical  Court. 


In  general,  if  it  be  insisted  that  the  marriage  has  been  solemnized  in  con- 
formity with  the  law  of  the  country  where  the  marriage  took  place,  it  is 
necessary  to  prove  what  the  law  of  that  country  was  (u). 

Where  the  marriage  appeared  to  have  been  solemnized  by  one  who  pub- 
licly assumed  the  office  of  a  priest,  and  appeared  to  be  such,  and  was  per- 
formed openly  in  a  public  chapel,  and  was  followed  by  a  long  cohabitation 
of  the  parties,  it  was  held,  in  a  settlement  case,  that  a  valid  marriage  was 
to  be  presumed  (x).  ' 

Evidence  of  the  law  of  the  country,  with  respect  to  marriages,  must  be 
derived  from  a  person  of  competent  knowledge  on  the  subject  (y).  The 
jLord  Chief  Baron  of  the  Exchequer  refused  to  receive  evidence  of  the  law 
of  Scotland,  in  regard  to  the  validity  of  a  marriage  contra<Aed  there,  from 
a  tobacconist. 

2dly.  (Cohabitation  and  repute,  including  the  declarations  of  deceased  Cohabita- 
members  of  a  family,  are,  it  has  been  seen,  evidence  not  only  as  to  the  fact  ^o°  ^^^d 
of  marriage,  but  also  as  to  the  state  and  condition  of  the  family,  and  the  '^^  * 
Telationship  of  its  various  members  {z).    It  seems  to  be  a  general  rule,  that 
in  all  civil  personal  actions,  except  that  for  criminal  conversation,  general 
leputation  and  cohabitation  are  sufficient  evidence  of  marriage  (a). 

8dly.  The  effect  of  judgments  in  ecclesiastical  courts,  upon  the  question  Bentcnce  of 
of  nmrriage,  has  been  already  adverted  to  (6).  Ecclesias- 

In  the  case  of  civil  proceedings,  a  direct  sentence  of  nullity,  or  sentence 
in  affirmance  of  a  marriage,  are,  it  has  been  held,  conclusive  evidence 
upon  a  question  of  legitimacy,  arising  incidentally  upon  a  claim  to  a  real 
estate  (c). 

appearing  to  be  a  priest,  and  offldatiBg  as 
soch ;  the  senrioe  befaig  in  French,  but  buter- 
preted  into  English  by  one  who  officiated 
as  clerk,  which  the  woman  understood  by 
means  of  an  fanterpreter,  at  the  time,  to  be 
the  marriage  service  of  theChnrch  of  Eng- 
land. After  this  they  cohabited  as  man 
and  wife  for  eleven  years,  till  the  death  of 
the  husband.  Upon  a  question  as  to  the 
validity  of  this  marriage  in  a  settlement 
case,  the  Court  held  that  the  fiicts  war- 
ranted a  presumption  that  the  marriage  had 
been  legally  contracted,  since  it  appeared 
to  have  been  contracted  per  verba  de  pre^ 
senti;  to  have  been  celebrated  by  one  who 
publicly  assumed  the  habit  of  a  priest,  and 
appeared  to  be  such,  in  a  public  chapel ; 
and  bad  been  followed  by  cohabitation  for 
eleven  years. 

(0  Per  Ld.  Ellenborough,  R,  v.  Bramp- 
ianj  10  East,  288. 

(tt)  See  tit.  FoRBiON  Law,  and  mpraf 
p.  704,  note  {p), 

(x)  B.  V.  Brampton,  10  East,  289,  and 
mqrraf  p.  704,  note  (p). 

iy)  Ibid.  Vide  tupra,  tit  Foreion 
Laws.  In  Ganer  v.  Lady  Laneshorough, 
Peake's  C.  17,  a  Jewess  was  allowed  by 
Lord  Kenyon  to  prove  that  she  bad  been 


VOL.  II. 


divorced  in  a  foreign  country,  according 
to  the  custom  and  ceremonies  of  the  Jews 
there. 

(z)  Supra,  Vol.  I.  Ind.  tit  Reputa- 
tion, 4cc.  Vol.  II.  tit  Bastabdy;  and 
iftfroj  tit  Pedigree,  where  this  sulject, 
and  also  that  of  the  competency  of  wit- 
nesses in  such  cases,  is  further  considered. 

(a)  Ibid. ;  and  Leader  v.  Barry,  1  Esp. 
C.  853.  Bead  v.  Paster,  Peake's  C.  231. 
May  v.  May,  B.  N.  P.  112.  Hervey  v. 
Hen)ey,  2  W.  Bl.  877 ;  2  BoU.  Ab.  551. 
Kay  V.  Duchess  de  Pietme,  3  Camp.  123. 
Vide  Standen  v.  Standen,  cited  4  T.  R.  460, 
and  ii\fra,  tit  Presumption.  Where  a 
marriage  in  Ireland  was  inferred  from  cir- 
cumstances of  avowal  and  reputation,  the 
Ecclesiastical  Court  held  that  it  was  not 
invalidated  by  evidence  of  belief  on  the  part 
of  the  husband  that  it  was  invalid,  having 
been  celebrated  by  a  Popish  priest  Sted" 
man  v.  Powell,  1  Add.  58.  In  Doe  d. 
Fleming  v.  Fleming,  4  Bing.  206,  it  was 
held  that  reputation  was  good  evidence  of 
a  marriage,  although  the  plaintiff  adducing 
it  claimed  as  heir  at  law,  and  his  pareunia 
are  still  living. 

(6)  Supra,  Vol.  I.  Ind.  tit.  Jui>oment. 

(c)  11  St.  Tr.  201.     Supra,  Vol.  I.  tit 
Judgment. 

ZZ 
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A  sentence  in  a  jactitation  suit,  it  has  been  held,  is  evidence  as  to  a 
marriage,  upon  a  question  of  title  in  ejectment,  and  in  personal  actioni^, 
founded  upon  a  supposed  marriage  between  the  tamt  partiet  or  their 
priyies  (d). 

So  a  direct  sentence  in  a  suit  upon  a  promise  of  marriage  against  the  con- 
tract, is  evidence  to  disprove  the  contract  in  an  action  brought  upon  the 
same  contract  for  damages  (e).  But  in  these  cases  it  is  to  be  observed,  that 
the  suits  in  which  the  evidence  is  so  receivable  must  be  between  tiie  same 
parties  or  their  privies  (J'). 

It  seems  that  a  sentence  concerning  marriage  in  a  spiritual  court  is  not 
evidence  in  a  criminal  proceeding,  unless  it  be  a  direct  proceeding  in  reai, 
and  final  and  conclusive  in  its  nature ;  and  that  even  there  it  is  liable  to  be 
impeached  for  fraud  (g). 

It  has  been  solemnly  determined,  in  the  case  of  the  Duchess  of  Kingston, 
that  a  sentence  in  a  jactitation  suit  is  not  conclusive  evidence  upon  a  proso- 
cution  for  bigamy  (k),  and  that  at  all  events  it  is  liable  to  be  impeached  on 
the  part  of  the  Crown  by  evidence  of  collusion  (t). 

In  the  case  of  Martin  LoUy  (A),  the  prisoner  being  indicted  for  bigamy^ 
his  defence  was,  that  previous  to  his  second  marriage  he  had  been  divorced 
from  his  first  wife,  whom  he  had  married  in  England,  by  virtue  of  a  sentence 
of  the  Consistorial  Court  in  Scotland,  in  a  suit  instituted  by  the  first  wi£e, 
on  the  ground  of  adultery  committed  by  the  prisoner  in  Scotland ;  it  appeared 
that  although  the  proceedings  had  been  instituted  hand  fide  by  the  wife,  the 
whole  had  resulted  from  the  artful  practices  and  contrivance  of  the  husband: 
the  prisoner  was  convicted,  and  sentenced  to  transportation.  The  case  was 
afterwards  argued  before  the  Judges,  who  are  stated  to  have  been  unani- 
mously of  opinion  that  a  marriage  solemnized  in  England  could  not  be 
dissolved  but  by  an  act  of  the  Legislature  (Q. 

In  an  action  for  breach  of  promise  of  marriage,  evidence  of  the  promise 
is  either,  1st,  express,  or  2d,  is  from  the  nature  of  the  case  frequently 
presunq}tive{fn).  It  has  been  seen  that  the  promise  need  not  be  in 
writing  (n)^  where  it  is  in  writing  it  need  not  be  stamped  (o). 


id)  11  St  Tr.  881.    Supra,  Vol.  I. 

(e)  Per  De  Grey,  C.  J.,  11  St.  Tr.  231. 
JDa  Costa  v.  Villa  Real,  Stra.  601 ;  supra. 

Vol.  I.  tit  JUDOMBNT. 

(/)  Supra,  Vol.  I.  tit  Judoubnt  ;  11 
St  Tr.  261.  It  is  there  said  by  Chief  Jastice 
De  Orey,  that  m  such  cases  the  parties  to 
the  salts,  or  at  least  the  parties  against 
whom  the  evidence  was  received,  were  par- 
ties to  the  sentence,  and  had  acquiesced 
imder  it,  or  claimed  under  those  who  were 
parties,  and  had  acquiesced.  Qu,  whether 
such  a  sentence  would  be  eyidence  for  a 
stranger  against  a  party,  there  being  no 
mutuality..  Vide  supra.  Vol.  I.  tit  Juno- 

XBNT. 

(ff)  Vide  Supra,  tit  Fraud. 


(h)  11  St  Tr.  262.  Supra,  tit  Tkavj>, 
It  seems  upon  principle  that  such  a  ten- 
tence  is  not  evidence  at  alL  Vide  Vol.  I, 
tit  Judoubnt. 

(t)  Ibid. 

(k)  Cor.  Wood,  B.  Lancaster  Sum.  Ass. 
1812. 

(/)  Rossel,  287.  See  Towyr,  Lindtm/t 
1  Dow,  117;  where  this  case  is  referred  to 
by  the  Lord  Chancellor. 

(m)  If  there  be  an  express  promise  by 
the  man,  and  it  appear  that  the  womao 
countenanced  it  by  her  actions  at  tlie  time, 
and  behaved  as  if  she  agreed  to  the  matter, 
although  there  be  no  actual  promise,  yet  it 
sliall  be  sufficient  evidence  <^  a  promiw  oo 
her  part ;  per  Holt,  C.  J.  In  HatUm  ▼. 
Mansel,  3  Ann.  A  promise  on  the  womaa't 


(n)  Supra,  47Q.  The  contrary  has  been 
held.  PhUlip  v.  Waleot,  3  Lev.  65; 
Skin.  24 ;  Com.  Dig.  Actum  on  the  Case, 
F.  8.  The  position  in  the  text  seems  how- 
ever to  be  now  established  m  practice.    £. 


N.  P.  210.  Orford  v.  CoU,  2  StarUe't,  & 
351 ;  and  see  Coek  v.  Baker,  1  Str.  34. 
Harrison  v.  Ca{fe,  1  Ld.  Ray.  386. 

(o)  Offord  V.  CeU,  2  Starkie'fl»  C.  351. 
Ir^ra,  tit  Stamp. 
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A  promise  to  marry  generally  is  in  point  of  law  a  promise  to  marry  within   Action  for 
a  reasonable  time(p).    Where  the  defendant,  haying  called  upon  the  plain-  *^^^each  of 
tiff,  to  whom  he  paid  his  addresses,  at  her  father's  house,  said  to  the  father  marriage 
upon  going  away,  **  I  have  pledged  my  honour  to  marry  her  in  six  months,  or 
in  a  month  after  Christmas;*'  and  this  varied  from  the  counts,  which  alleged 
a  promise  to  marry  within  a  specified  time ;  it  was  left  to  the  jury  to'presume 
from  the  circumstances  a  general  promise  to  marry  (q). 

The  refusal  to  marry  should  also  be  proved,  either  by  proof  of  an  actual  Proof  of 
refusal (r),  or  of  conduct  and  declarations  equivalent  to  an  absolute  refu-  >^^"'^t^l* 
mil :  and  where  it  is  alleged  that  the  plaintiff  has  married  another  woman, 
the  fact  must  be  proved  («). 

A  defence  (0  to  an  action  of  this  kind  frequently  results  from  the  very  Proof  in 
peculiar  nature  of  the  contract.     It  would  be  going  much  too  far  to  say,  defence. 
that  a  party  who  is  morally  excused  in  breaking  off  an  engagement  to 
many,  is  also  in  all  cases  legally  absolved. 

Nevertheless,  the  practising  of  fraud  and  deception  in  matters  likely  to 
influence  the  conduct  of  the  other  contracting  party,  would  in  this  case,  as 
well  as  in  any  other  matter  of  contract,  render  the  agreement  void.  It  seems, 
also,  that  where  it  is  discovered  that  one  party  has  been  guilty  of  fraudulent 
or  dishonest  conduct  in  collateral  transacticms,  the  other  party  is  not  bound 
to  fulfil  a  promise  made  previously  to  the  discovery  (u).  Dut  it  would  be 
incumbent  on  the  defendant  in  such  a  case  to  substantiate  the  grounds  of 
refusal  by  evidence.  It  would  be  insufficient  to  prove  merely  that  a  suspicion 
of  the  kind  existed ;  and  that  upon  being  called  upon  to  repel  the  charge, 
the  plaintiff  omitted  to  do  so.  But  although  the  omission  on  the  part  of  the 
plaintiff  to  exculpate  himself  would  be  no  bar  to  the  action,  it  may  neverthe- 
less, under  the  circumstances,  materially  affect  the  damages  (x).  It  seems 
that  in  general  where  one  party  has  improvidently  made  a  promise  to  marry 
another,  the  gross  misconduct  and  general  bad  character  of  the  plaintiff  is  a 
good  defence  to  the  action  (y). 

If,  however,  a  man  promise  to  marry  a  loose  and  immodest  woman,  know- 
ing her  to  be  such,  he  is  bound  by  his  promise  (z). 


part  may  be  inferred  from  such  circam- 
stances  of  apparent  acqoiettcence  as  usually 
attend  sncb  an  engagement ;  from  her  being 
present  and  not  objecting  when  the  consent 
of  a  parent  was  asked;  the  making  prepan^ 
tion  as  for  the  wedding;  the  receiving  her 
suitor's  visits,  and  demeanour  towards  him. 
lb.  and  Daniel  v.  Bowles,  2  C.  &  P.  654. 
The  promise  on  the  part  of  the  man  is  more 
frequently  capable  of  proof  by  means  of  ex- 
plicit declarations,  but  it  is  also  frequently 
matter  of  presamption  from  his  conduct. 

(p)  PaHer  v.  DebooSf  1  Starkie's  C.  82. 
PhiUipe  V.  Crutehley,  8  C.  &  P.  178;  1 
M.  &  P.  239. 

(9)  Potter  V.  Debooi,  1  Starkie's  C.  82 ; 
oor.  liOrd  Ellenborongh. 

(r)  As  where,  in  answer  to  a  question  by 
the  Either  of  an  infimt  child,  whether  the 
defendant  meant  to  marry  her,  he  replied, 
**  Certafaily  not."  Ootufh  v.  Farr,  2  C.  &  P. 

631. 

(s)  As  to  the  proof,  vide  tupra,  090. 

(t)  See  the  new  rules  of  Hil.  T.  4  W.  4. 

(u)  See  Baddely  v.  Mortloek  Sf  Ux, 
Holt's  C.  151.    And  in  general,  as  to  the 


prhiciples  on  which  a  Jnstifleation  of  this 
nature  rests,  see  Pothier's  Traits  da  Contrat 
de  Marriage,  part  2,  c.  1,  art.  7.  Qu,  whe- 
ther a  discovery  of  the  woman's  want  of 
chastity  be  not  a  legal  bar  to  an  action  by 
her.  Semble,  it  is ;  per  Abbott,  C.  J.  in 
Foote  V.  Hayne,  West.  Sitt.  after  Mich.  T. 
1824. 

(x)  Ibid. 

(y)  Foulkes  v.  SelUeay,  3  Esp.  C.  230. 
In  tiiat  case  the  defendant  had  a  verdict; 
but  note,  that  he  proved  not  only  that  the 
plaintiff  was  a  woman  of  general  bad  cha- 
racter, but  also  one  instance  of  gross  mis- 
conduct. In  the  same  case  LoM  Kenyon 
held,  that  a  witness  might  give  evidence 
as  to  the  character  which  he  had  heard  of 
the  woman  upon  inquiry  in  the  neighbour- 
hood, although  it  was  objected  thatthosewho 
knew  her  character  in  the  neighbonrhood 
onght  to  be  called  and  give  evidence,  since 
otherwise  the  party  would  be  precluded 
from  cross-examining  as  to  the  means  of 
knowledge.     Tarn.  qu. 

{z)  Per  Lord  Tenterdi^n,  in  Irving  v, 
Greentcood,  1  C.  &  P.  350. 
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So  if  a  man,  after  a  promise  of  marriage  haa  been  made  by  the  woman, 
conduct  himself  in  a  brutal  or  violent  manner,  and  threaten  to  use  her  ill, 
she  is  not  bound  to  commit  her  happiness  to  his  keeping,  and  this  would  be 
a  legal  defence  to  the  action  (a).  And  even  in  cases  where  the  niisoonduct 
of  the  plaintiff  does  not  afford  a  legal  bar  to  the  action,  yet  if  he  has  betrayed 
gross  habits  or  want  of  feeling,  such  circumstances  ought  it  seems  to  be  con- 
sidered by  a  jury  in  their  estimate  of  damages  (6). 

So  it  is  a  good  defence  to  show  that  the  defendant  was  induced  to  enter 
into  the  engagement  by  any  fraudulent  misrepresentation  or  suppression 
of  the  circumstances  of  the  family,  or  conduct  of  the  plaintiff  (e).  In  proof 
of  such  misrepresentations,  letters  written  by  the  father  of  a  female  plaintiff 
to  the  defendant,  with  her  knowledge,  and  containing  representations  con- 
cerning her,  are  admissible  to  show  deceit  on  her  part  (d). 

Where  the  plaintiff^s  counsel  was  apprized  by  the  course  of  cross-examina- 
tion of  the  plaintiff's  intention  to  impute  deceit  to  the  plaintiff,  it  was  held 
that  the  plaintiff's  counsel  ought,  upon  such  notice,  to  offer  eyidence  for  the 
purpose  of  rebutting  the  charge,  before  he  closes  his  case. 

Any  circumstances  which  enable  the  jury  to  appreciate  the  loss  sustained 
by  the  plaintiff  are  admissible  in  evidence,  in  order  to  mitigate  the  damages. 
It  is  competent  to  the  defendant  for  this  purpose  to  show  that  his  parents 
disapproved  of  the  match  («). 


MERGER  OF  CIVIL  ACTION. 

See  Assumpsit. 
Of  a  civil  action  in  a  felony,  see  tit.  Rbgord  (/). 

MISNOMER. 

9 

A  Misn OMBR  of  the  plaintiff's  or  defendant's  name  was  formerly  pleadable 
in  abatement,  but  could  not  be  taken  advantage  of  under  a  plea  in  bar  (^\ 
But  it  was  otherwise,  if  the  misnomer  constituted  a  misdescription  of  a 
contract  (A). 


(a)  Per  Lord  EUenborough,  in  Leeds  v. 
Cook  ff  Ux.4  Esp.  C.  25a 
{b)  Ibid. 

(c)  Wharton  ▼.  LetoU,  1  C  &  P.  631. 
And  see  Foote  y.  Hayne,  1  C.  &  P.  547. 

(d)  Foote  V.  Hayne,  1  C.  &  P.  547. 
But  she  will  not  be  responsible  for  particu- 
lar expressioiis.  lb.  And  a  representation 
made  by  the  &tber  orally  to  a  third  person, 
though  communicated  to  the  defendant,  is 
not  admissible  against  her.  lb. 

(e)  Irving  t.  Greenwood,  4  C.  &  P.  850. 
And  where  the  father  was  incompetent, 
having  employed  the  attorney,  a  relation 
was  admitted  to  prove  such  di^iprobation. 
lb. 

(/)  See  also  Crosby  y.  Levy,  12  East, 
412.  itf .  has  an  annuity  for  the  life  of 
W.;  J,  kills  W,  in  order  to  determine  the 
annuity;  no  action  lies ;  Freem.  382.  Qu, 
whether  maintainable  after  J.  had  been 
acquitted  of  the  murder. 

(g)  Jotoett  V.  Chamoek,  6  M.  &  S.  45. 
Mayor  of  Stafford  y.  JBolton,  1  B.  &  P. 


40.  Boughton  ▼•  Frere,  3  Camp.  20l 
The  Court  will  not  set  aside  prooeM  on  the 
ground  of  a  misnomer  of  the  plaintiff. 
Morley  ▼.  Law,  2  B.  &  B.  84.  Seeas,  is 
thecaseofadefiraadantlb.  WiOksr.Ltnrek, 
2  Taunt.  300;  and  see  Clerk  of  Trustees 
of  Taunton  Market  v.  Kinleedey,  2  BIk. 
1120.  Gardner  y.  Walker,  8  Ans.  995. 
A  plaintiff  may  sue  by  Us  name  of  bi^tisB 
or  confirmation,  at  both.  Per  Holt,  C.  J. 
hi  Walden  v.  Helman,  6  Mod.  115.  8ee 
2  Ld.  Ray.  1015.  The  transpoaiog  two 
christian  names,  «.  g,  James  Bichard,  for 
Bichard  James,  is  a  misnomer.  Jones  t. 
JlfacqvUftn,  5  T.  B.  105.  It  isa good  plea 
in  abatement  for  the  defendant  to  say,  tiist 
he  was  known  and  called  by  such  a  name, 
though  he  was  never  baptised.  Per  HoH, 
C.  J.  6  Mod.  166. 

(A)  Oor<2(mv.ilti#M,4T.B.  614.  Note, 
that  the  party  whose  name  was  misde- 
scribed  as  a  maker  of  the  note  had  been 
outlawed.  See  tiie  observations  of  Boiler^ 
J.  lb.  Where  the  name  is  idem  sonaM, 
It  is  no  ground  for  a  plea  in  abatement;  bat 
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The  plea  of  misnomer  in  abatement  is  now  abolished,  by  the  st.  3  &  4 
W.  4,  c.  42,  s.  ]  1.    See  tit.  Abatement  (i). 

MORTGAGE. 

As  to  proof  in  an  action  of  ejectment  by  a  mortgagor,  see  tit.  Eject- 
ment. 

In  the  case  of  lands  let  for  years  and  then  mortgaged,  the  mortgagee  is 
entitled  to  rent  accming  after  the  mortgage,  and  after  notice  to  the  tenant, 
before  any  possession  taken  (J). 

A  mortgagor  is  not  properly  tenant-at-will  to  a  mortgagee,  for  he  does 
not  pay  rent ;  he  receives  the  rent  by  tacit  agreement  with  the  mortgagee, 
Tvho  may  put  an  end  to  it  when  he  pleases.  The  mortgagor  cannot  be  con- 
sidered tenant-at^will  where  there  is  an  under-tenant,  for  there  can  be  no 
under-tenant  to  a  tenant-at^will;  in  such  case  the  mortgagor  is  only  a  re- 
ceiver of  the  rent  for  the  mortgagee,  who  may  at  any  time  countermand  the 
implied  authority  by  notice  (A). 

MONEY  (I). 
See  Assumpsit. — Payment. 

MURDER. 

The  offence  consists  in  the  killing  any  person  under  the  King's  peace, 
with  malice  aforethought,  either  express  or  implied  (m). 

This  definition  includes,  Ist,  The  killing  of  another ;  2dly,  Of  malice :  and 
the  evidence  is  either  direct  or  indirect. 

1.  The  proof  of  killing  another  involves  the  proof  of  the  death  of  the 
person,  and  that  it  was  occasioned  by  some  act  done  by  another. 

First,  Of  the  death  of  the  person  specified  in  the  indictment.    It  has  been  proof  of 
laid  down  by  Lord  Hale,  as  a  rule  of  prudence  in  cases  of  murder,  that  to  the  death. 


Shakpear  and  Shakspeare  are  materially 
different.  10  East,  83.  Some  names  may 
be  used  the  one  for  the  other  hidifierently. 
2  KoL  Ab.  135;  1  Leon.  147;  as  Jean  for 
John,  Jane  for  Joan.  A  peer  must  sue  by 
hia  christian  name  as  well  as  name  of  dig- 
nity. See  Com.  Dig.  Abatement,  F.  19 ; 
K.  18, 10, 20.  R.  V.  Cooke,  2  R  &  C.  871. 
If  judgment  be  obtained  againt  a  person 
in  a  wrong  name,  and  tbe  plaintiff  sue  him 
again  for  the  same  cause  of  action  in  the 
right  name,  he  may  plead  the  judgment 
recovered,  and  prove  that  he  is  the  same 
person.  2  Str.  1218.  In  some  instances 
a  defendant  may,  on  being  arrested  in  a 
wrong  name,  procure  Ids  discharge  in  a 
bailable  action,  on  putting  in  common  bail. 
1  Ch.  R.  282.  But  if  he  put  in  bail  in  the 
wrong  name  without  notice,  or  execute  a 
deed  in  the  wrong  name,  he  will  be  estopped 
from  disputing  it.  3  Taunt  504;  Dyer, 
270 ;  1  Kay.  249. 

(i)  Irving  v.  Greenwood^  1  C.  &  P. 
350. 

{J)  Mou  V.  GalHmore,  Doug.  266.  See 
Chinnery  v.  Blaekhum,  1  H.  B.  118. 

(A)  IbM.   A  mortgagor  is  not  properly 


tenant-at-will  to  the  mortgagee,  for  he  is 
not  to  pay  rent ;  he  is  only  so  quodam  ntodo. 
There  is  nothing  more  apt  to  confound  than 
a  simile.  Per  Lord  Mansfield,  in  Moss  v. 
Gallifncre,  Doug.  209. 

(/)  In  what  cases  money  may  be  fol- 
lowed and  recovered,  see  Scott  v.  Sumner, 
Willes,  400.  Whitcombe  v.  Jacob,  1  Salk. 
161.  If  a  fiictor  sell  the  goods  of  his  prin- 
cipal before  the  bankruptcy,  tbe  money 
cannot  be  followed  unless  he  purchase  a 
specific  thing  with  the  same  money.  lb. 
See  Taylor  v.  Plumer,  3  M.  &  S.  563 ;  and 
supra,  176. 

(m)  Post.  256;  4  Bl.  Comm.  198 ;  3  Inst. 
47 ;  1  Hale,  424.  See  tlie  fourth  report  of 
the  Criminal  Law  Commissioners.  The  kill- 
ing is  of  malice  aforethought  whensoever  it 
is  voluntary,  and  is  not  justified,  excused,  or 
extenuated  by  circumstances.  lb.  And  it 
is  voluntary  whensoever  death  results  from 
any  act  or  unlawful  omission  done  or  omit- 
ted, with  intent  to  kill  or  do  great  bodily 
harm  to  any  other  person ;  or  whensoever 
any  one  wilfully  cndnn^^ers  the  life  of  ano- 
ther, by  any  act  or  omission  likely  to  kill, 
and  whidi  does  kill  any  other  person,  lb. 
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warrant  a  conviction,  proof  should  be  given  of  the  death,  by  evidence  of 
the  fact  or  the  actual  finding  of  the  body  (n).  But  although  it  be  certain 
that  no  conviction  ought  to  take  place  unless  there  be  mostfiill  and  decisive 
evidence  as  to  the  death,  yet  it  seems  that  actual  proof  of  the  finding  aod 
identifying  of  the  body  is  not  absolutely  essential.  And  it  is  evident  that 
to  lay  d(^mi  a  strict  rule  to  that  extent  might  be  productive  of  the  most 
horrible  consequences. 

In  Hindmarsh*s  Case  (o),  the  prisoner,  a  mariner,  was  indicted  for  the 
murder  of  his  captain  at  sea ;  a  witness  saw  the  prisoner  throw  the  capt&ia 
overboard,  and  he  was  not  seen  or  heard  of  afterwards ;  and  it  was  left  to 
the  jury,  under  the  circumstances,  to  say  whether  the  deceased  had  not  been 
killed  by  the  prisoner  before  he  was  thrown  into  the  sea;  and  the  jury  being 
of  that  opinion,  the  prisoner  was  convicted  and  executed  (p). 

A  variance  in  the  proof  in  the  name  of  the  deceased,  as  alleged  in  the 
indictment,  will  be  fatal  (q). 

Next,  the  act  (r)  of  the  prisoner  which  occasioned  the  death,  is  to  be 
proved.  The  proof  must  agree  in  substance  with  the  allegations  on  the 
record.  But  if  the  act  of  the  prisoner,  and  the  means  of  death  proved, 
agree  in  substance  with  those  which  are  alleged,  the  nature  of  the  violence, 
and  the  kind  of  death  occasioned  by  it  being  the  same,  a  mere  variance  as 


(n)  2  Hale,  200;  where  Lord  Hale  said, 
"  I  would  never  convict  any  person  of 
murder  or  manslaughter,  unless  the  fact 
were  proved  to  be  done,  or  at  least  the 
body  found  dead,  for  the  sake  of  two  cases; 
one  mentioned  in  my  Lord  Coke's  P.  C.  104, 
p.  232,  a  Warwickshire  case  (vide  fupra, 
VoM.  tit  CiRcUMSTAWTiAL  Evidence): 
another,  tliat  happened  within  my  remem- 
brance in  Staffordshire,  where  A,  was  long 
missing,  and  upon  strono:  presumptions  B, 
was  supposed  to  have  muwicred  him,  and 
to  have  consumed  him  to  asiies  in  an  oven, 
that  he  should  not  be  found,  whereupon  B. 
was  indicted  of  murder,  and  convicted  and 
executed;  and  within  one  year  after  A, 
returned,  beinjf  indeed  sent  beyond  sea  by 
B.  against  his  will;  and  so,  ihonjjh  B. 
justly  deserved  death,  he  was  really  not 
guilty  of  that  offence  Tot  whicli  he  suffered/' 
The  published  account  of  the  case  of  Am- 
brose Gwynnett,  is  a  very  remiirkiible  one  ; 
after  being  convicted  of  murder,  he  was 
suspended  for  a  considerable  time  in  the 
usual  course  of  execution,  and  alterwards 
gibbeted ;  and  yet,  in  consequence  of  a  se- 
ries of  singular  circumstances,  he  survived 
his  supposed  execution,  and  having  escaped 
to  a  foreign  country,  actually  met  and  con- 
versed with  the  person  for  the  supposed 
murder  of  whom  he  had  been  condemned 
to  die. 

(o)  2  Leach,  571. 

(p)  The  conviction  was  unanimously  ap- 
proved of  by  the  Judges.  The  objection, 
that  the  body  had  not  been  foimd,  was 
urged  by  Mr.  Garrow  at  the  trial.  See  a 
case  cited  Russel,  083;  where  Gould,  J. 
directed  the  acquittal  of  two  prisoners  who 
had  been  s(*en  to  strip  an  infant,  the  bastard 
child  uf  one  of  them,  and  throw  it  into  a 


dock  at  Liverpool,  on  accoant  of  the  possi- 
bility that  the  tide  might  have  carried  oat 
the  living  infant  from  the  dock. 

(q)  See  Starkie's  Crimfaud  Pleadings 
184,  2d  edit.;  andtii/ra,  tit.  Vahiance. 
An  indictment  for  the  murder  of  a  child  ii 
bad,  which  neither  states  the  name,  nor 
alleges  that  the  child  had  none.  12.  ^v^Bisi, 
2  Moody's  C  C.  93. 

(r)  It  is  necessary  that  the  death  shouM 
have  been  occasioned  by  some  bodily  iojory 
done  to  the  party  by  force,  or  by  poison, 
or  by  some  other  mechnnical  means  which 
occasion  death ;  for  although  a  pers-m  may 
in  foro  conaclenHte  be  as  giiilty  of  mnrdcr 
by  working  on  the  passions  or  fears  of  aixv 
ther,  and  as  certainly  occasion  death  by 
such  means  as  if  he  had  used  a  sword  or 
pistn]  for  the  purpose,  he  is  not  the  object 
of  temporal  punishment.  1  Hale,  427.  429; 
East's  p.  C.  225.     But  it  it  not  easentitl 
that  the  hand  of  the  party  should  imme- 
diately occasion  the  death ;  it  is  safBcieot  if 
he  be  proved  to  have  nseJ  any  mechanical 
means  likely  to  occasion  death,  and  which 
do  ultimately  occasion  it ;  as,  If  a  man  lay 
poison  for  another,  with  intent  that  he 
should  take  it  by  mistake  for  medicine,  or 
expose  another,  against  his  will,  in  a  severe 
season,  by  means  of  which  be  dies.  1  Hiv. 
C.31,  s.  5;  1  Hale,  431,  2.    So  where  i 
harlot  left  her    uewly-bom  child  in  an 
orchard,  covered  only  with  leaves,  where  it 
was  killed  by  a  kite.    1  Hale,  431 ;  Easf  i 
P.  C.  226.    So  where  a  pauper  is  wilfally 
removed  from  parish  to  parish  till  he  die 
forwantofcare  and  sustenance.  Pa]m.&4>». 
Or  an  apprentice  dies  from  negligence  and 
harsh  usage.    Self*$  Case,  East's  P.C. 
226,7. 
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to  the  name  or  kind  of  instniment  used  will  not  be  material  («).    Neither  Proof  of  the 
will  the  yariance  be  material,  though  it  should  appear  that  the  party  canscofthe 
charged  as  a  principal  in  the  second  degree  was  a  principal  in  the  first  ^^^' 
degree ;  or  although  it  should  turn  out  that  a  party,  indicted  as  a  principal 
in  the  first  degree,  was  but  a  principal  in  the  second  degree  {t)» 

Unless  the  death  be  so  immediately  and  obviously  occasioned  by  the  Connezion 
Tiolence  inflicted  by  the  prisoner,  as  to  exclude  all  doubt  upon  the  subject,  between 
the  connexion  between  the  act  of  the  prisoner  and  the  death  of  the  deceased  !^^  T^^^ 
must  be  proved  by  means  of  the  judgment  of  persons  of  professional  skill 
and  experience,  who  have  had  an  opportunity  of  forming  an  opinion  upon 
the  subject,  or  who  are  enabled  to  form  an  opinion  from  the  circumstances 
of  the  case,  as  detailed  by  others  (u). 

Where  there  is  any  doubt  whether  the  death  was  occasioned  by  the  act 
of  the  prisoner,  or  by  some  other  cause,  it  is  of  course  a  question  of  ftust 
for  the  jury  (w). 

Where  the  husband  and  wife  were  charged  with  the  murder  of  an  apprei^ 
tice  to  the  husband,  by  using  him  in  a  barbarous  manner,  and  not  providing 
sufficient  nourishment,  and  the  opinion  of  the  surgeon  who  opened  the  body, 
was,  that  the  boy  died  from  debility,  occasioned  by  the  want  of  proper 
nourishment,  and  not  from  the  wounds,  &c.,  it  was  held  that  the  wife  was 
entitled  to  be  acquitted,  as  it  was  the  duty  of  the  husband  and  not  of  the 
wife  to  provide  sufficient  food  and  nourishment  for  the  apprentice  {x). 

It  is  sufficient  in  law  to  prove  that  the  death  of  the  party  was  accelerated 
by  the  malicious  act  of  the  prisoner  (y),  although  the  former  laboured  under 
a  mortal  disease  at  the  time  of  the  act.  And  it  is  sufficient  to  constitute 
murder  that  the  party  dies  of  the  wound  given  by  the  prisoner,  although  the 
wound  was  not  originaUy  mortal,  but  become  so  in  consequence  of  negligence 
or  unskilful  treatment  (z) ;  but  it  is  otherwise  where  the  death  arises,  not 
from  the  woundy  but  from  unskilful  applications  or  operations  used  for  the 
purpose  of  curing  it  (a). 

II.  Malice  is  either  positive  and  express^  or  it  is  implied  malice,  or  malice   proof  of 
in  construction  of  law.    Malice  of  the  former  kind  consists  in  an  actual  and  malice. 
deliberate  intention  unlawfully  to  take  away  the  life  of  another,  or  do  him 
great  bodily  harm  (6) ;  and  the  actual  existence  of  such  an  intention  is  a 


(«)  See  the  cases,  Crim.  PI.  01,  2d  edit. 
It  seems  that  proof  of  any  one  of  the  means 
of  death  stated  is  sufficient.  lb. )  and  R,  v. 
Clark,  1  B.  &  B.  473 ;  Bulst.  87.  Weston*9 
Case,  3  Inst.  49.  WatHtCs  Case,  4  Rep.  41 . 
But  where  the  indictment  stated  the  death 
to  have  been  by  striking  with  a  piece  of 
brick,  &c.,  the  fact  being  that  the  prisoner 
Btmck  him  with  liis  fist  down  upon  a  brick 
floor,  and  that  the  fall  upon  the  brick  was 
the  cause  of  death ;  it  was  held,  that  the 
means  were  not  truly  stated.  Kelly's  Case, 
1  Ry.  &  M.  113.  S.  P.  Thompson's  Case^ 
lb.  139. 

(t)  See  Crim.  Pleadings;  and  mpro,  tit. 

ACCESSORT. 

(tt)  Vide  Vol.  I.  tit  Witness,  Opinion, 
and  Squire's  Case,  Stafford  Lent  A»siz. 
1709,  cor.  Lawrence,  J.,  Russel,  621. 

(r)  Self*s  Case,  East's  P.  C.  226,  7 ; 
where  an  apprentice  having  returned  from 
Bridewell,  wliither  he  had  been  sent  for 


misbehayionr,  in  a  lousy  and  distempered 
state,  and  was  afterwards  ill-treated  by  his 
master,  and  medical  evidence  was  given 
that  if  he  had  been  properly  treated  after 
his  return  home  he  might  have  recovered, 
it  was  left  to  the  jury  to  say  whether  the 
death  had  been  occasioned  by  iU-treatmeot 
which  the  apprentice  received  fh>m  his 
master  after  returning  from  BridewelL 

(a?)  R,  V.  Squire  ^  Ux.,  Rossel,  621. 
JR.  V.  WM,  York  Assises. 

(y)  1   Haks,  428. 

(z)  Ibid. 

(a)  Ibid. 

lb)  1  Hale's  P.  C.  451,  and  4th  report 
of  the  Crim.  L.  Commlss.,  p.  zxxiU,  art 
14.  Malice  being  essential  to  the  oflfenoe, 
it  follows  that  no  person  can  ineur  the  pe- 
nalties of  homicide  iriio  is  of  so  imbecile  or 
unsound  a  mind  as  to  be  mcapable  of  ma- 
lice, according  to  the  rule  of  civil  law,  vt 
nee  it\fans  nee  furioiu*  nee  qui  coiu  for* 

z  z  4 
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question  of  fact  to  be  found  and  ascertained  by  the  jury.  Implied  or  con- 
structive malice  is  not  a  fact  for  the  jury,  but  is  an  inference  or  conclunon 
founded  upon  the  particular  facts  and  circumstances  ascertained  by  them;  in 
which  case  the  real  intention  and  object  of  the  prisoner  is  frequently  a  Tery 
material  ingredient,  although  he  did  not  deliberately  meditate  and  intend 
actual  destruction. 

It  is  a  general  rule,  that  the  law  infers  maliee  irom  the  very  fact  of 
killing  (c) ;  and  that  all  the  circumstances  of  necessity,  accident,  or  infii^ 
mity;  which  justify,  excuse,  or  extenuate  the  act,  are  to  be  proyed  by  the 
prisoner,  unless  they  arise  out  of  the  evidence  produced  against  him.  It  is 
for  the  jury  to  pronounce,  upon  the  truth  of  such  facts ;  and  it  is  for  the 
Court  to  decide  whether  In  point  of  law  the  fact  of  killing  is  justified, 
excused,  or  extenuated  by  those  facts  (d). 

Upon  an  indictment  for  murder,  whenever  the  question  turns  upon  the 
actual  and  specific  intention  of  the  prisoner  at  the  time  of  the  act  which  occa- 
sioned the  death,  the  existence  of  that  intention  or  disposition  is  a  question 
of  fact  for  the  decision  of  the  jury  under  all  the  circumstances  of  the  case. 
And  it  seems  that  in  general,  notwithstanding  any  facts  which  tend  to  excuse 
or  alleviate  the  act  of  the  prisoner,  if  it  be  proved  that  he  was  in  fiict  actu- 
ated by  prepense  and  deliberate  malice,  and  that  the  particular  occasion  and 
circumstances  upon  which  he  relies  were  sought  for  and  taken  advantage  of, 
merely  with  a  view  to  gratify  actual  malice,  in  pursuance  of  a  preconceived 
scheme  of  destruction,  the  offence  will  amount  to  murder  (e). 

Where,  howey er,  firesh  provaeatian  intervenes  between  the  preconceived 
malice  and  the  death,  it  will  not  be  presumed  that  the  killing  was  upon  the 
antecedent  malice. 

If  A.  and  B,  quarrel,  and  they  are  reconciled,  and  afterwards  fall  out 
again,  and  A,  kill  JB.,  it  will  not  be  presumed  that  they  fought  upon  the  old 
grudge  (f).  But  if  proof  be  given  that  the  reconciliation  was  but  counter- 
feit, and  that  the  prisoner  was  actuated  by  the  previously  conceived  maliee, 
it  will  be  murder  {g). 

The  materials  from  which  the  jury  are  to  draw  their  conclusion  as  to  such 
an  intention,  are  obviously  the  previous  situation  of  the  parties,  the  connec- 
tion and  transactions  between  them,  the  conduct  and  expressions  of  the  pri- 
soner towards  the  deceased,  the  motives  by  which  he  was  probably  influenced, 
and,  above  all,  the  facts  and  circumstances  immediately  connected  with  the 
transaction,  particularly  the  means  of  destruction  used,  the  mode  in  which 
they  were  procured,  and  the  subsequent  conduct  and  demeanour  of  the 
prisoner. 


tuito  oecidit  hoc  lege  teneatur.  L.  12, 
L.  3,  $  4.  Hehiec.  £.  J.  0.  p.  7,  sec.  201. 
Vide  tuprOf  tit  Infaitt,  728 ;  ir\fra,  tit. 
Will. 

(c)  Post.  255.  That  is,  where,  so  fitir  as 
appears,  the  act  was  wilful,  aod  is  not  exte- 
nuated by  circumstances.  The  general  role 
in  the  text  has,  in  one  instance  at  least, 
been  misapprehended.  A  watchman  em- 
ployed to  guard  some  premises  and  pro- 
perty in  the  night-time,  being  suddenly 
alarmed  by  the  approach  of  one  whom  he 
suspected  of  having  come  for  the  purpose  of 
robbing  the  premises,  instantly  fired  at  and 
killed  him ;  and  the  jury,  being  told  that  tliey 
ought  to  infer  malice  fh>m  the  act  of  kill- 


ing, fbund  the  prisoner  guilty,  hot  the  pri- 
soner was  not  execnted. 

(d)  Ibid. ;  Ld.  Raym.  1403 ;  Str.  783w 
Where  the  motive  to  commit  moider  was 
to  prevent  the  party  discovering  the  pre- 
vious murder  of  another,  it  was  held  that 
the  circumstances  of  that  case  were  admis- 
sible in  evidence  upon  the  trial  of  parties 
chaiged  with  the  second  murder.  A  v. 
Clewee  and  other$y  4  C.  &  P.  221. 

(«)  East's  P.  C.  224;  1  Hale,  461. 

(/)  1  Hale,  461;  tfj/V-a,  721.  JfoMmV 
Com,  note  (/). 

(g)  Ibid. ;  and  see  Mawr^e  Caee,  Fost. 
132 ;  East's  P.  C.  230. 
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Where  malice  is  an  inference  of  law  from  the  facts,  that  is,  as  it  seems,,  in  Inteiitlon 
all  cases  where  the  act  does  not  result  from  actual  and  preconceived  malice,  ^  injure, 
the  question  still  frequently  depends  upon  the  actual  intention  of  the  pri- 
soner, which  is  to  be  found  as  a  fact  by  the  jury.  They  are  to  find  the 
nature,  extent  and  origin  of  the  intention ;  as,  whether  the  prisoner  really 
intended  not  to  destroy  the  deceased,  but  to  do  him  some  bodily  injury,  and 
to  what  extent,  and  whether  this  intention  was  preconceived,  or  arose  upon 
the  occasion  of  some  sudden  provocation  given  (h). 

Where  there  was  no  intention  either  to  kill  or  injure,  it  seems  also  to  be  Negligence, 
a  question  of  fact  for  the  jury,  whether  the  prisoner  conducted  himself  care- 
lessly and  negligently,  and  whether  he  might  not,  by  using  proper  precau- 
tion, have  prevented  the  death.  According  to  the  opinion  of  Sir  Michael 
Foster,  the  law  does  not  require  the  utmatt  caution  to  be  used ;  it  is  suffi- 
cient that  a  reatonoMe  precaution,  what  is  usual  and  ordinary  in  like  cases, 
be  taken  (t),  and  this  appears  to  be  a  question  of  fact  for  the  jury  (A). 

By  constructive  malice,  or  malice  in  law,  it  is  meant  that  the  fact  has  Constrac- 
been  attended  with  such  circumstances  as  are  the  ordinary  symptoms  of  a  ^^^  malice, 
wicked,  depraved  and  malignant  spirit  (Z),  and  carry  with  them  the  plain 
indications  of  a  heart  regardless  of  social  duty,  and  fataUy  bent  upon  mis- 
chief (m).  Here  the  law  itself  infers  malice  from  the  circumstances  found 
by  the  jury,  without  their  special  finding  of  an  actual  intention  to  destroy 
or  do  great  bodily  harm  to  the  deceased. 

It  would  be  manifestly  inconsistent  with  the  design  of  this  work  to  enter 

into  a  discussion  of  those  circumstances  and  particulars  which  constitute 

constructive  malice,  or  malice  in  law.    In  point  of  practice,  it  is  usual  and 

proper  to  be  prepared  with  evidence  of  all  the  circumstances  connected  with 

the  transaction  which  tend  to  explain  its  real  nature.    In  particular,  it  is 

essential  to  show  what  the  real  intention  and  object  of  the  prisoner  was, 

although  it  fell  short  of  a  deliberate  design  to  take  away  the  life  of  the 

deceased ;  that  his  intention  was  to  commit  some  other  felony,  or  a  trespass, 

or  some  other  unlawful  act,  or  that  the  death  restilted  from  carelessness  and 

culpable  want  of  caution ;  the  nature  and  circumstances  of  the  quarrel  and 

provocation,  where  such  have  existed ;  the  nature  of  the  weapon  used,  and 

the  mode  of  procuring  it. 

Where  the  defence  is  that  the  death  was  occasioned  by  accidentf  the  nature  Malice  in 

case  of 

(A)  If  A»  intendeth  to  beat  B,  in  anger,  are  of  too  indefinite  a  nature  to  supply  any  ![jLidmiir 

or  firom  preconceived  maUce,  and  death  en-  certain  rule  or  test  for  mere  legal  decision ;  **^^'^'' 

sueth,  it  will  doubtless  be  no  excuse  that  and  it  may  probably  appear  on  inquiry  that 

he  did  not  intend  all  the  mischief  that  fol-  these  cases  turn  upon  the  question,  whether 

lowed ;  for  what  he  did  was  malum  in  se,  the  defendant  did  not  wilfully  place  the  life 

and  he  must  be  answerable  for  the  conse*  of  another  in  danger  and  jeopardy  by  an 

quences  of  doing  it.    Fost.  250.  act  or  unlawful  omission  likely  to  kill,  and 

(t)  Fost.  264, 5.  which  did  kill  another  person.    Tills  is  a 

(A)  Ibid.;   and  the  case  there  cited;  questionof  fact  rather  than  of  law.    If  he 

where  it  was  left  by  Mr.  J.  Foster  as  a  did  so,  then  the  case  properly  falls  within 

question  for  the  jury,  to  say  whether  the  the  description  of  one  regardless  of  social 

prisoner,  on  a  charge  of  manslaughter,  had  duty,  and  fatally  bent  upon  mischief.    If, 

not  reasonable  grounds  for  believing  that  on  the  other  hand,  he  were  guilty  of  no 

a  gun  which  went  off  accidentaUy  in  his  such  act  or  unlawful  omission  as  was  likely 

hands,  was  not  loaded.  to  produce  such  a  consequence,  it  would  be 

(/)  Fost.  256.  difficult  to  suppose  any  case  which  would 

(m)  Ibid.  267.    This  is  the  general  bifer*  fall  under  this  branch  of  the  hiw  agamst 

enoe  of  that  most  able  and  learned  Judge,  murder.     See  the  observations  made  on 

upon  a  consideration  of  the  authorities  imd  this  suEgect  in  the  4th  report  of  the  Crim. 

decisions  on  this  subject.    It  is  plain,  how-  Law  Commissioners. 

ever,  that  the  terms  of  such  a  description 
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of  the  act  itself  which  occasioned  the  death,  and  the  real  motive  and  inten- 
tion of  the  prisoner,  are  the  proper  subjects  of  evidence ;  but  the  concliision 
as  to  the  quality  of  the  offence,  as  founded  upon  such  facts,  is  usuaUy  a  ques- 
tion of  law.  If  the  act  was  done  in  the  prosecution  of  a  felonious  intention, 
it  will  amount  to  murder  (n).  But  it  is  not  murder,  but  manslaughter,  if  the 
prisoner  intended  to  commit  a  mere  trespass  when  he  accidentally  killed  the 
deceased  (o). 

So  malice  may  be  inferred  where  an  act  unlawful  in  itself  is  done  deli- 
berately, and  with  intention  of  mischief  or  great  bodily  harm  to  thoee  on 
whom  it  may  chance  to  light,  and  death  is  occasioned  by  it(^).  And 
although  such  an  original  intention  should  not  appear,  but  such  unlawful 
act  be  done  heedlessly  and  incautiously,  the  offence  will  amount  to  man- 
slaughter (q), 

HA.  intend  to  beat  JB.  in  anger,  or  from  preconceived  malice,  and  death 
ensues,  he  is  guilty  of  murder,  or  of  manslaughter  at  the  least,  although 
he  did  not  intend  the  death  (r)  ;  for  what  he  did  was  malum  in  se,  and  he  is 
answerable  for  the  circumstances ;  but  the  nature  of  the  offence  in  such 
cases  must  depend  upon  the  particular  circumstances. 

If  there  was  an  actual  intention  to  kill  or  do  great  bodily  harm,  the  offence 
would  undoubtedly  be  murder,  without  regard  to  the  mean$  used ;  but  if 
there  was  a  mere  intention,  as  evidenced  by  the  act  itself,  to  do  some  bodily 
injury,  the  complexion  of  the  defence  will  depend  upon  the  nature  of  the 
instrument,  and  the  manner  and  circumstances  of  using  it,  and  the  offence 
will  be  murder  or  manslaughter  accordingly  as  these  facts  do  or  do  not 
indicate  that  brutal  or  malignant  intention  which  constitutes  malice  in 
law  («). 

The  inference  of  malice  frequently  arises  from  the  means  used  by  the 
prisoner ;  as  where  he  has  used  such  an  instrument  as  was  likely  to  produce 
fatal  consequences,  and  where  if  he  had  used  one  of  a  different  nature,  and 
not  Ukely  to  occagion  death,  the  offence,  on  account  of  the  provocation  preri- 
ously  given,  or  other  circumstances,  would  have  amounted  to  manslaughter 
only.  Thus  if  a  master  or  parent,  in  the  correction  of  a  child,  exceed  the 
bounds  of  moderation,  either  in  the  measure  of  it  or  in  the  instrument  made 
use  of,  it  will  be  murder  or  manslaughter,  according  to  the  circumstances 
of  the  case  (t). 

(n)  Post  258.  If  A.  shoot  at  the  poul- 
try of  B.,  and  accidentally  kill  a  man,  if  he 
intended  to  steal  them,  it  ia  murder ;  but  if 
he  intended  merely  to  kill  them,  it  is  but 
manslaughter;  and  it  is  not  even  man- 
Blaaghter  if  the  wrongftil  act  be  merely 
malum  prohibitum ;  as,  where  an  anqnali- 
fied  person  uses  a  gun  to  kill  game.  Post 
259.    See  the  next  note. 

(o)  Foster,  258.  Ld.  Coke  seems  to  have 
doubted  whether,  even  in  the  latter  case, 
the  offence  would  not  amount  to  mnrder ; 
but  Mr.  J.  Foster  was  of  opinion  that  it 
would  amount  to  no  more  than  man- 
slaughter ;  and  even  in  the  former  case  the 
rule  of  law  is  exceedingly  ambiguoos  and 
unsatisfactory,  as  every  rule  must  be  which 
Is  not  founded  upon  the  degree  of  moral 
guilt,  or  upon  grounds  of  public  conve- 
nience or  necessity.  Upon  what  ground 
can  it  be  reasonably  contended  that  a  man 
ought  to  suffer  death  because  he  has  from 


pure  accident  kiUed  another,  whilst  he 
committing  an  act  for  which  he  probably 
would  not  have  been  imprisoned  ibr  six 
months?  The  immorality  of  his  act  is  not 
increased  by  a  circumstance  whoUy  oo- 
ibreseen  and  unexpected;  and  the  mere 
possibility  that  death  may  be  occasiooed  in 
the  course  of  committing  a  larciny,  and 
that  the  punishment,  when  such  an  acci- 
dent does  happen,  may  be  capital,  is  not 
likely  to  operate  in  the  least  degree  to 
diminish  the  number  of  offenders. 

(p)  Post.  261. 

Iq)  Ibid. 

(r)  Ibid.  250 ;  1  Hale,  440,  1 ;  Kd. 
127. 

(«)  See  East's  P.  C.  257;  Kel.  127.  If 
one  throw  a  large  stone  at  another  with  a 
deliberate  intention  to  hurt,  hot  not  to 
kill,  it  will  be  murder.    1  Hale»  440, 1. 

(0  Post  262 ;  Hale,  474. 
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And  even  in  the  case  of  homicide  hy  a  person  following  his  lawful  occu-  NegUg^ce 
pation,  any  degree  of  carelessness  and  negligence,  through  which  the  death  ^  *  lawful 
'was  occasioned,  will  constitute  him  guilty  of  manslaughter,  and  he  must       ^^  ^  ' 
show  in  defence  that  he  used  all  due  caution  (u).    If  the  driver  of  a  cart 
had  notice  of  the  mischief  likely  to  ensue,  and  yet  drove  on,  he  is  guilty  of 
xuurder;  if  he  might  have  seen  the  danger  hut  did  not  look  hefore  him,  he 
is  guilty  of  manslaughter,  for  there  was  a  want  of  due  circumspection  ;  if  the 
accident  happened  in  such  a  way  that  no  want  of  due  care  can  he  imputed 
to  the  driver,  it  will  be  but  accidental  death  (x).    And  in  general  it  is  not 
safficient  that  the  act  from  which  death  resulted  was  lawful  or  innocent ; 
it  must  be  done  in  a  proper  manner,  and  with  due  caution  (y)  to  prevent 
mischief  (r). 

If  a  person  not  of  meJisal  education,  in  a  case  where  professional  aid 
might  be  obtained,  undertakes  to  administer  medicine  which  may  have  a 
dangerous  effect,  and  thereby  occasions  death,  such  person  is  guilty  of 
manslaughter.  He  may  have  no  evil  intention,  or  he  may  have  a  good  one, 
but  he  has  no  right  to  hazard  the  consequences  in  a  case  where  medical 
attendance  may  be  obtained  (a). 


(«)  Post.  26^;  see  the4thIleportof  the 
Crim.  Law  Commissionera.  The  crime  of 
maoslanghter  includes  aU  cases  of  ▼oluntaiy 
and  merely  extenuated  homicide,  and  also 
all  involuntary  homicide,  which  is  not  by 
misadventmre ;  and  homicide  Is  by  misadven- 
tnie  when  a  person  doing  an  act  without  in-* 
tention  of  bodily  harm  to  any  other  person, 
and  using  proper  caution  to  prevent  danger, 
happens  to  kill  another,  provided  the  act 
done  be  either  a  lawful  act,  or  be  not 
attended  with  risk  of  hurt  to  the  person  of 
another.  1  East's  P.  C.  260.  The  crime  of 
manslaughter  includes  all  cases,  1st*  Where 
death  results  from  any  act  or  unlawful 
omission  done  or  omitted  with  intent  to 
hurt  the  person  of  any  other.  2d.  Where 
death  results  from  any  wrong  wilfully  oc- 
casioned to  the  person  of  any  other* 
3d.  Where  death  results  from  any  unlaw- 
fbl  act  or  unlawful  omission,  attended 
with  risk  of  hurt  to  the  person  of  any 
other.  4th.  Where  death  results  from  the 
want  of  due  caution  in  doing  an  act,  or 
neglecting  to  prevent  mischief,  which  the 
o&nder  is  bound  in  law  to  prevent. 

{x)  Eel.  40. 

{y)  The  law  does  not  require  the  utmost 
caution  that  can  be  used,  but  only  such  a 
reasonable  degpree  of  caution  as  is  appro- 
priate to  the  nature  of  the  act  and  the  pro- 
bability of  danger  in  the  particular  case. 
See  4th  Report  of  the  Crim.  Law  Commiss. 
p.  42;  and  1  East's  P.  C.  265;  Post.  264. 

(z)  Post.  262.  B.  V.  rnggins,  Dyer, 
128 ;  0  St  Tr.  1 12.  12.  v.  RampUm,  O.  B. 
1604.  See  the  case,  Kel.  41,  and  Post. 
263.  A  man  found  a  pistol  in  the  street, 
which  he  had  reason  to  believe  was  not 
loaded,  he  having  tried  it  with  the  rammer; 
he  carried  it  home  and  showed  it  to  his 
wife,  and  she  standing  before  him,  he  pulled 
up  the  cock  and  touched  the  trigger;  the 


pistol  went  off,  and  killed  the  woman. 
This  was  ruled  to  be  manslaughter.  Mr. 
J.  Poster,  with  great  reason,  as  it  seems, 
expressed  his  disapprobation  of  this  case ; 
and  adds,  that  admitting  the  judgment  to 
be  strictly  legal,  it  waa,  to  say  no  better  of 
it,  tummum  jus. 

(a)  R,  V.  SimpsoHf  cor.  Bayley,  J.  at 
Lancaster,  4  C.  &  P.  398,  in  the  note.  A 
mariner  on  board  a  vessel,  whose  wife  had 
used  opium,  recommended  a  labourer  on 
board  the  vessel,  w^ho  complained  of  pains 
in  his  head,  to  take  opium,  and  he  sent  for 
one  pennyworth  and  gave  it  to  the  labourer, 
who  took  the  whole;  and  it  was  left  by 
Alderson  to  the  jury,  to  say,  whether  he 
was  not  guilty  of  gross  negligence.  York 
Spr.  Ass.  1834. 

A  publican  administered  large  quantities 
of  Morison's  piUs  to  a  young  man  labour- 
ing under  small-pox.  He  attended  him  for 
ten  days,  administering  the  pills  (composed 
of  gamboge,  aloes,  colocynth,  and  cream  of 
tartar)  in  large  quantities,  which,  according 
to  the  testimony  of  medical  men,  were 
highly  diuretic  and  violent  purgatives,  and 
improper  in  reference  to  the  disorder.  Lord 
Lyndhnrst,  G.  B.  left  it  to  the  jury  to  say 
whether  the  prisoner  had  not,  by  the  admi- 
nistration of  severe  medicines  in  a  danger- 
ous complaint,  of  the  nature  of  which  he 
was  ignorant,  occasioned  the  death  of  the 
deceased.  If  the  opinion  of  the  jury  was, 
that  the  death  was  accelerated  by  the  me- 
dicines, and  that  the  prisoner  had  admi- 
nistered them  in  grow  Ignorance,  the  jury 
ought  to  find  him  guilty.  He  was  convicted, 
and  suffered  six  months'  imprisonment 

If  a  person  hon&fide  and  honestly  exer- 
cising his  best  skill  to  cure  a  patient,  per- 
form an  operation,  which  causes  the  pa- 
tient's death,  he  is  not  guilty  of  man- 
slaughter, and  it  is  immaterial  whether 
the  party  be  a  regular  or  irregular  practi- 
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Although  ic  is,  as  has  been  seen,  a  general  rule,  that  circumstances  in 
w^  the  justification,  excuse  or  alleviation,  are  to  be  proved  by  the  prisoner,  jet 
inference  of  where  the  infjBrence  or  implication  of  law  as  to  malice  results  from  the 
malice  re-  legal  authority  and  situation  of  the  deceased,  that  authority  must  be 
le"^  sUua-  proved,  or  in  default  of  proof  the  offence  will  in  general  amount  to  no 
tion  of  par-   more  than  manslaughter. 

In  general,  ministers  of  justice  are  specially  protected  by  the  law  whilst 
they  act  in  the  execution  of  their  duty,  and  the  killing  of  officers  so  employed 
is  deemed  to  be  murder,  because  it  is  an  outrage  wilfully  committed  in 
defiance  of  the  justice  of  the  kingdom  (&);  such  an  officer  is  protected  eundo 
morando  et  redeundo  (c) ;  and  so  is  every  man  who  acts  in  his  aid,  whether 
he  be  commanded  to  assist  or  not(^.  In  general,  if  one  having  lawful 
authority  to  arrest  in  either  a  civil  or  criminal  proceeding,  and  using  lawfid 
means,  be  resisted  and  killed,  it  will  be  murder  in  all  who  made  or  aided  in 
the  resistance  (e). 

Those  who  have  Umfvl  authority  are  either,  Ist,  public  officers ;  or  2dly, 
private  persons. 

A  public  officer  acts  either,  1st,  under  a  warrant ;  or  Sdly,  without  one. 

By  legal  process,  whether  by  writ  or  warrant,  is  meant  a  process  which  is 
not  defective  in  the  framing  of  it ;  for  if  the  writ  or  warrant  be  legal, 
although  the  previous  proceedings  were  irregular,  it  will  be  murder  to  kill 
the  officer,  for  he  was  bound  to  obey  it ;  and  therefore  it  is  sufficient  in 
evidence  to  prove  the  writ  or  warrant,  without  showing  the  decree  or  judg- 
ment upon  which  it  is  founded  (/*).  But  it  is  not  sufficient  to  prove  the 
sheriff's  warrant  to  the  officer,  without  producing  the  writ  of  capuUf  &c 
on  which  it  is  founded  (g). 

But  if  the  process  be  defective  in  the  frame  of  it,  or  if  there  be  any  mistake 


Warrant 


tioner.  B.  v.  Van  ButeheU,  8  C.  &  P. 
629;  contmry  to  the  dictum  in  Coke,  4 
Inst.  261.  And  see  1  Hale's  P.  C.  429 ; 
4  Bl.  Com.  C.  14.  The  question !» whether 
he  has  been  guilty  of  criminal  misconduct, 
arismg  either  from  gross  ignorance  or 
criminal  inattention.  M.  t.  Long,  4  C.  6c 
P.  398.  423.  The  death  havrng  been 
occasioned  by  the  application  of  a  powerful 
lotion  to  the  skin,  it  was  held  that  the 
prisoner  might  show  that  the  same  lotion 
had  been  applied  to  other  patients,  and  that 
they  had  been  treated  in  the  same  manner. 
/6.&1  Hale's  P.  C.  429(a).  Where  an  ii^ 
regular  practitioner  in  midwifery  mistaking 
an  unusual  appearance,  attempted  to  re- 
move it  by  force,  and  occasioned  the  death 
of  the  patient,  it  appearing  that  he  liad 
had  considerable  experience  and  that  there 
had  been  no  want  of  attention,  held  that 
he  could  only  be  found  guilty  of  man- 
slaughter upon  proof  of  criminal  miscon- 
duct, arising  either  from  the  grossest 
ignorance  or  the  most  criminal  inattention. 
M,  V.  WiUianuon,  3  C.  &  P.  635. 

(5)  Post  '206.  870 ;  1  Hale,  467.  It 
seems  that  in  general  the  killing  is  deemed 
to  be  of  malice  aforethought,  whensoever 
one  unlawfully  and  forcibly  resists  any 
officer  or  other  person  lawfully  executing, 
in  a  lawful  manner,  any  civil  or  criminal 


t 


process  or  other  authority  for  the  advanofr* 
ment  of  the  law,  or  lawfblly  Interposfaig  in 
a  lawful  manner  for  the  prevention  or  sup- 
pression of  any  breach  of  the  peace  or  other 
offence,  and  in  so  resisting  happens  to  kill 
such  officer  or  other  person.  See  4th  re- 
port of  the  Criminal  Law  CommlaaioDen, 
p.  40;  and  see  Bast's  P.  C.  296,  where 
the  authorities  on  the  subject  are  col- 
lected. 

[c)  Post  309. 

[d)  Ibid.;  1  Hale,  463.  If  a  man  be 
lawfully  arrested,  and  he  and  his  party  re- 
sist, and  a  stranger  to  the  ftcts  interposes, 
the  question  seems  to  turn  principally  on 
his  intention;  for  if  he  interposes  with 
intent  to  aid  the  one  party  against  the 
other,  he  does  it  at  his  peril,  and  is  guilty 
of  implied  maUce  if  he  lend  aid  to  the  party 
lawfully  arrested,  and  the  officer  be  killed. 
Sir  C.  Stanley's  Case,  Kel.  87.  But  if 
he  merely  interpose,  being  ignorant  of  the 
facts,  with  intent  to  preserve  the  peace,  lie 
certidnly  would  not  be  guilty  of  mnrder. 
Bast's  P.  C.  296;  1  Sid.  160.  See  the 
Sisnnghurst'houte  Case^  1  Hale,  461, 2, 3. 

[e)  Post  270.  808. 

(/)  Post  311,  312.  B,  V.  Bogers, 
Bast's  P.  C.  310.  Ab  to  proof  of  a  writ, 
see  Vol.  I. 

(g)  2  Starkie's  C.  205. 
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in  the  name  or  addition  of  the  person  upon  whom  it  is  to  be  executed,  or  if  Warrant. 
the  name  of  the  person  or  officer  by  whom  it  is  to  be  executed  be  inserted 
without  authority,  and  after  the  issuing  of  the  process  (A),  or  it  be  other- 
wise altered  after  it  has  been  issued,  or  if  the  officer  exceed  the  limits  of 
his  authority,  and  be  killed,  it  is  no  more  than  manslaughter  in  the  person 
whose  liberty  is  so  invaded  (t).  So  it  is  if  the  court  from  which  the  process 
issued  wanted  jurisdiction  (A). 

Without  a  warrant, — A  peace-officer  may  justify  an  arrest  on  a  charge  of  Arrest 
felony,  on  reasonable  suspicion,  without  a  warrant,  although  it  turn  out  that  ^^l^<>"t 
no  felony  has  in  foct  been  committed ;  for  all  that  a  constable  can  do  is  to 
inform  himself  of  the  circumstances,  and  it  is  the  duty  of  all  persons  to 
submit  to  the  known  officers  of  the  law  (/). 

A  priyate  person,  it  seems,  is  a  trespasser  {m)j  unless  a  felony  has  in  fact  By  a  pri- 
been  committed ;  and  where  a  felony  has  been  committed,  and  A.  suspect-  ^^^  P^'' 
ing  JB.  to  be  guilty,  who  is  in  fact  innocent,  attempts  to  arrest  him.  A,  \% 
not  within  the  protection  of  the  law,  and  the  killing  would  amount  to  man- 
-slaughter  only  (n) ;  but  if  a  felony  has  been  committed,  or  a  dangerous 
wound  has  been  inflicted,  and  the  party  flies,  it  is  the  duty  of  every  one  to 
prevent  an  escape  (o). 

Either  a  constable  or  private  person  may  lawfully  interpose,  on  his  own  Notice, 
view,  to  prevent  a  breach  of  the  peace,  or  quiet  an  aflray  {p) ;  but  in  the 
case  of  the  constable,  a  notification  of  the  character  in  which  he  interposes 
may,  it  seems,  be  implied  from  his  office  (q) ;  but  a  private  person  must  give 
express  notice  (r). 

And  it  seems  that  a  peace-officer  has  no  authority  to  arrest  after  the 
Cray  is  over,  and  peace  has  been  restored  («),  except  for  the  purpose  of 
taking  an  offender  before  a  magistrate  to  find  sureties  {t). 

No  private  person  can  justify  an  arrest  in  a  civil  suit  (u). 

The  fact  that  the  party  killed  was  an  officer  of  justice,  such  as  a  con-  proof  of 
stable  or  other  peace-officer,  may  be  proved  generally  by  evidence  that  he  aathority. 
acted  in  that  capacity,  without  strict  evidence  of  his  appointment  (x).    Al- 
though a  special  authority  to  arrest  under  a  precept  be  alleged  in  t^e  in- 


(A)  An  arrest  npon  a  warrant  in  which 
the  officer's  name  Ib  inserted  after  it  has 
been  signed  and  sealed  by  the  sheriff,  is 
illegaL  Htnuin  ▼.  Barrow,  6  T.  R.  122. 
B,  V.  StoJdey,  Easfs  P.  C.  310.  But 
wbere  a  magistrate  keeps  a  number  of 
blank  warrants  ready  signed,  and  on  being 
applied  to,  fills  them  up,  the  officer  may 
legally  execute  the  warrant,  and  conse- 
quently it  will  be  murder  to  IdU  him. 
JR.  y.  Inhah,  of  Wimoick,  cited  8  T.  R. 
456. 

(0  Post.  312. 

(k)  East* 8  P.  G.  309 ;  MS.  Summ.  163. 

(Z)  Samuel  y.  Payne,  Dougl.  359;  and 
vide  iupra,  601 ;  and  B,  v.  Sord,  tupra. 

(m)  2  Hale,  83.  92;  East's  P.  C.  301. 
Qu.  whether  the  finding  of  a  bill  by  a 
grand  Jury  be  such  primA  facie  evidence 
of  a  felony  as  to  warrant  the  apprehension 
of  the  party  by  a  private  person.  East's 
P.  C.  301. 

(n)  Post.  318;  where  Mr.  J.  Foster 
says,  "Tbia  suspicion,  though  probably 
well  founded,  will  not  bring  the  party 


attempting  to  arrest  or  imprison  within 
the  protection  of  the  law  so  far  as  to  ex- 
cuse him  from  the  guilt  of  manslaughter  if 
he  killeth ;  or,  on  &e  other  hand,  to  make 
the  killing  amount  to  murder.  I  think  it 
would  be  felonious  homicide,  but  not  mur- 
der, in  either  case ;  the  one  not  having  used 
due  diligence  to  be  apprized  of  the  truth 
of  the  fact,  and  the  other  not  having  sub- 
mitted or  rendered  himself  to  justice;  yet 
in  such  a  case  A,  might  Justify  the  impri- 
sonment of  B,"   1  Hale,  490 ;  tupray  e03, 

(o)  Post.  271.  300;  Easfs  P.O.  298. 
Jaehton^s  Case,  1  Hale,  464.  481.  489. 

(p)  Post.  810 ;  1  Hale,  468 ;   1  Haw. 
c.  31,  8.  44. 

(q)  Ibid. 

(r)  Poet.  272. 311. 

(#)  2  Inst  52;    2  Ld.  Raym.    1501; 
Dalt.  c.  1,  8.  7. 

{t)  2  Hale,  90.  If  a  felony  be  threatened 
the  party  may  be  arrested. 

(u)  1  Haw.  c.  28,  s.  19. 

(x)  Supra,  307. 
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dictment,  if  a  legal  authority  to  arrest,  but  not  under  the  precept,  be 
proved,  the  Tariance  will  not  be  material  (^). 

Where  the  deceased  was  l^illed  in  the  execution  of  some  authority  derived 
from  the  articles  of  war,  a  copy  of  them,  printed  by  the  King's  printer, 
ought  to  be  produced  (z).  In  several  instances  prisoners  have  been  ac- 
quitted of  the  charge  of  murder  for  want  of  such  evidence. 

Using  lawjvl  means, — There  must  in  all  cases  be  a  notification  of  the  cha- 
racter and  object  of  the  party.  Where  a  bailiff  rushed  abruptly  into  the 
bedchamber  of  a  gentleman  (a),  not  telling  his  business  nor  using  words  of 
arrest,  and  the  gentleman,  not  knowing  that  he  was  an  officer,  under  the 
first  surprise,  took  down  a  sword  that  hung  in  the  chamber  and  stabbed 
him,  it  was  held  to  be  but  manslaughter  at  common  law,  &c. 

So  where  a  peace-officer  interposes  to  suppress  a  riot  \  for  otherwise  the 
parties  engaged  in  the  heat  and  bustle  may  imagine  that  the  officer  takes 
a  part  in  the  riot  (6).  But  a  small  notification  in  the  case  of  a  peace-officer 
is  sufficient ;  as,  if  he  command  peace,  or  in  any  other  way  declare  with 
what  intent  he  interposes  (<;).  If  he  announce  his  business,  it  is  not  neces- 
sary that  be  should  produce  his  warrant,  unless  it  be  demanded  (iQ;  and  he 
is  in  no  case  bound  to  part  with  the  warrant  out  of  his  possession  («). 

An  officer  cannot,  in  the  execution  of  civil  process,  justify  the  breaking 
open  an  outward  door  or  window  {f) ;  for,  in  the  language  of  the  books, 
every  man's  house  is  his  castle,  for  safety  and  repose  to  himself  and  his 
family;  but  if  the  officer  enter  by  an  open  door,  he  may  then  lawfully 
remove  every  obstruction  to  the  execution  of  his  duty  {g). 

The  rule  is  confined  to  the  protection  of  the  owner  and  his  family  who 
are  domiciled  there ;  if  a  stranger  take  refuge  there,  it  is  not  his  caetle,  and 
he  cannot  claim  the  benefit  of  sanctuary  within  it  (A). 

The  rule  is  also  confined  to  the  case  of  arrests  in  the  first  instance ;  for  if 
a  man  be  legally  arrested,  and  then  escape  and  take  shelter  in  his  own 
house,  the  officer  may,  on  fresh  suit,  break  open  doors  to  retake  hin, 
having  first  given  due  notice  of  his  business,  and  demanded  admissioni 
which  has  been  refused  (t). 

It  is  also  confined  to  civil  cases ;  for  in  case  of  a  felony  committed,  or 
dangerous  wound  given,  or  even  where  a  minister  of  justice  is  armed  with 
a  warrant,  in  case  of  a  breach  of  the  peace,  an  outer  door  may  be  forced  (;). 
But  in  no  case  can  an  outer  door  be  legally  broken,  unless  a  previous 
notification  and  demand  have  been  made,  and  a  refusal  given  (A). 

Next  as  to  indirect  evidence. — Where  the  death  has  been  occasioned  tn 
secrecy f  a  very  important  preliminary  question  arises,  whether  it  has  not 
resulted  from  accident,  or  the  act  of  the  party  himself,  who  wtajelo  de  se. 

It  sometimes  happens  that  a  person  determined  on  self-destruction  resorts 
to  expedients  to  conceal  his  guilt,  in  order  to  save  his  memory  fh)m  dis- 


(y)  MacaOy's  Case,  9  Co.  62 ;  £ast!s 
P.  C.  346. 
(z)  SuprOf  Vol.  I.  tit.  Public  Pocu- 

MIUITS. 

(a)  1  Hale,  470;  Post  298.  Bee  also 
the  eases  cited  supray  716,  717. 

(5)  Post.  310,  311 ;  East's  P.  C  314. 

(e)  Post.  310;  1  Hale,  460, 1.  Gordon^s 
Casef  Leach's  C.  C.  L.  337. 

{d)  I  Hale,  468.  683;  9  Go,  69. 

(e)  East's  P.  C.  319, 

(/)  Post    219 ;    2  RoU.    Rep.    137 ; 


Pabn.  62;  1  Hale,  468.  Lee  v.  CknueU, 
Cowp.  1. 

(g)  Lee  v.  OanseU,  Cowp.  1. 

{h)  6  Co.  93;  2  Hale,  117  ;  Post  320. 

(i)  Post  320;  Salk.  79;  6  Mod.  17«S; 
Ld.  Baym.  1028 ;  2  RoU.  Rep.  138 ;  1  Hale» 
469.  Laying  hold  of  the  prisoner,  and 
prooonnciog  words  of  an  arrest,  is  aa  ar- 
rest.   Post  320. 

0)  Post.  320.  Curtu's  Cote,  lb.  135; 
supra,  696. 

ill)  Ibid. 
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honour,  and  to  preserve  his  property  from  forfeiture.  Instances  have  also  Indirect 
occurred  where,  in  doubtful  cases,  the  surviving  relations  have  used  great  evidence, 
exertions  to  rescue  the  character  of  the  deceased  from  ignominy,  by  sub- 
stantiating a  charge  of  murder  (/).  On  the  other  hand,  in  frequent  in- 
stances, attempts  have  been  made  by  those  who  have  really  been  guilty  of 
murder,  to  perpetrate  it  in  such  a  manner  as  to  induce  a  belief  that  the 
party  was  felo  de  se.  It  is  well  for  the  security  of  society  that  such  an 
attempt  seldom  succeeds,  so  difficult  is  it  to  substitute  artifice  and  fiction 
for  nature  and  truth  (m). 

Where  the  circumstances  are  natural  and  real,  and  have  not  been  caunr  Proof  of 
terfeited  with  a  view  to  evidence,  they  must  necessarily  correspond  and  agree  ^^®  ^ency. 
with  each  other,  for  they  did  really  so  co-exist ;  and  therefore,  if  any  one 
circumstance  which  is  essential  to  the  case  attempted  to  be  established  be 
wholly  inconsistent  and  irreconcileable  with  such  other  circumstances  as 
are  known  or  admitted  to  be  true,  a  plain  and  certain  inference  results  that 
fraud  and  artifice  have  been  resorted  to,  and  that  the  hypothesis  to  which 
such  a  circumstance  is  essential  cannot  be  true  (n). 

The  question,  whether  a  person  has  died  a  natural  death,  as  from  apoplexy, 
or  a  violent*  one  from  strangulation ;  whether  the  death  of  a  body  found 
immersed  in  water  has  been  occasioned  by  drowning,  or  by  force  and  vio- 
lence previous  to  the  immersion  (0);  whether  the  drowning  was  voluntary, 
or  the  result  of  force ;  whether  the  wounds  inflicted  upon  the  body  were 
inflicted  before  or  after  death,  are  questions  usually  to  be  decided  by 
medical  skill. 

It  is  scarcely  necessary  to  remark,  that  where  a  reasonable  doubt  arises 
whether  the  death  resulted  on  the  one  hand  from  natural  or  accidental  causes, 
or,  on  the  other,  from  the  deliberate  and  wicked  act  of  the  prisoner,  it  would 
be  unsafe  to  convict,  notwithstanding  strong,  but  merely  circumstantial 
evidence  against  him. 

Even  medical  skill  is  not,  in  many  instances,  and  without  reference  to  the 
particular  circumstances  of  the  case,  decisive  ae  to  the  cause  of  the  death ; 
and  persons  of  science  must,  in  order  to  form  their  own  conclusion  and 
opinion,  rely  partly  on  external  circumstances.  It  is  therefore,  in  all  cases, 
expedient  that  all  the  accompanying  facts  should  be  observed  and  noted 
with  the  greatest  accuracy :  such  as  the  position  of  the  body,  the  state  of 
the  dress,  marks  of  blood,  or  other  indications  of  violence ;  and  in  cases  of 
strangulation,  the  situation  of  the  rope,  the  position  of  the  knot ;  and  also 
the  situation  of  any  instrument  of  violence,  or  of  any  object  by  which,  con- 
sidering the  position  and  state  of  the  body,  and  other  circumstances,  it  is 
possible  that  the  death  may  have  been  accidentally  occasioned. 

Where  it  has  been  clearly  established  that  the  crime  of  wilful  murder  has 
been  perpetrated,  the  important  fact,  whether  the  prisoner  was  the  guilty 
agent,  is  of  course  for  the  consideration  of  the  jury,  under  all  the  circum- 
stances of  the  case.  Circumstantial  evidence  in  this,  as  in  other  criminal 
cases,  relates  principally, 

1st,  To  the  probable  motit)c  which  might  have  urged  the  prisoner  to  com-  Presamp- 
mit  so  heinous  a  crime ;  for  however  strongly  other  circumstances  may  ^^^  ®^*" 
weigh  against  the  prisoner,  it  is  but  reasonable,  in  a  case  of  doubt,  to  expect 

(0  See  the  tria  .'of  Spencer  Courper,  a  (m)  Vide  tuprai  Vol.  I. 

barrister,  for  the  alleged  murder  of  Mrs.  (n)  Vide  mpra,  Vol.  I. 

Stout,  at  Hertford,  during  the  previous  (0)  See  Cowper^t  Ctue^  5  St.  Tr. 
assizes.    5  St  Tr. 
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that  some  motive(p),  and  that  a  strong  one,  shonld  be  assigned  as  his  in- 
ducement to  commit  an  act  from  which  our  nature  is  abhorrent,  and  the 
consequence  of  which  is  usually  so  fatal  to  the  criminaL 

2dly,  The  means  and  opportunity  which  he  possessed  for  the  perpetrating 
the  offence  (q). 

Sdly,  His  conduct  in  seeking  for  opportunities  to  commit  the  offence,  or 
in  afterwards  using  means  and  precautions  to  ayert  suspicion  and  inquiry, 
and  to  remove  material  evidence  (r). 

The  case  cited  by  Ld.  Coke  and  Ld.  Hale,  and  which  has  already  been 
adverted  to  (i),  is  a  melancholy  instance  to  show  how  cautiously  proof  arising 
by  inference  from  the  conduct  of  the  accused  is  to  be  received,  where  it  if 
not  satisfactorily  proved  by  other  circumstances  that  a  murder  has  been 
committed ;  and  even  where  satisfactory  proof  has  been  given  of  the  death, 
it  is  still  to  be  recollected  that  a  weak,  inexperienced  and  injudicious  person, 
ignorant  of  the  nature  of  evidence,  and  unconscious  that  the  truth  and  sin- 
cerity of  innocence  will  be  his  best  and  surest  protection,  and  how  greatly 
fraud  and  artifice,  when  detected,  may  operate  to  his  prejudice,  will  often, 
in  the  hope  of  present  relief,  have  recourse  to  deceit  and  misrepresen- 
tation. 

4thly,  Circumstances  which  are  peculiar  to  the  nature  of  the  crime;  such 
as  the  possession  of  poison,  or  of  an  instrument  of  violence  corresponding 
with  that  which  has  been  used  to  perpetrate  the  crime,  stains  of  blood  upon 
the  dress,  or  other  indications  of  violence. 

Upon  the  general  nature  and  effect  of  circumstantial  evidence,  some  obser- 
vations have  been  already  made;  and  it  would  be  inconsistent  with  the  limits 
of  the  present  work  to  enlarge  further  upon  the  subject.  It  is  essentially 
necessary  to  the  security  of  mankind  that  juries  should  convict,  where  they 
can  do  so  safely  and  conscientiously,  upon  circumstantial  evidence  which 
excludes  all  reasonable  doubt ;  and  that  it  should  be  well  known  and  under- 
stood that  the  secrecy  with  which  crimes  are  committed  will  not  secnre 
impunity  to  the  criminaL  In  acting,  however,  upon  circumstantial  evidence, 
the  just  and  humane  rule  upon  which  Lord  Hale  laid  so  mpch  stress  (^), 
cannot  be  too  often  repeated :  Tuthu  umper  eit  enure  in  acquieianda,  quam 
in  pufdendo^  ex  parte  ndsericarduB  quam  ex  parte  juetituB. 

It  has  been  seen  that  the  law  infers  malice  from  the  act  of  killing,  snd 
that  it  is  incumbent  on  the  prisoner  to  prove  those  circumstances  in  his  de- 
fence which  jtMft/^,  excuUy  or  extenuate  the  act. 

Ist.  He  mKj  justify  ^e  act  by  proof  that  he  acted  in  execution  of  the  pro- 
cess of  the  law  (u) ;  tiiat  the  death  was  occasioned  by  the  resistance  made  by 
the  deceased  to  the  execution  of  a  lawful  authority  (v).  In  such  a  case  it  is 
necessary  to  prove  a  lawful  authority,  and  that  the  officer  used  legal  means 
to  enforce  it  (x),  and  that  the  death  was  unavoidably  occasioned  by  the 
attetnpt  to  enforce  the  execution  of  the  authority  against  the  party  who 
resisted  it  {y). 


(p)  Supra,  Vol.  I.  tit.  CiRCUiiSTAir- 

TIAL  EviBBirCB. 

(s)  Ih„  and  2  Hale,  890. 
{t)  S  Hale,  290. 

(tt)  Foet  267;  4  Bl.  Comm.  178;  1  Hale, 
406.502. 

(v)  Fost  270. 


!x)  Supra,  504,  jr  seq. ;  and  714. 
y)  It  has  been  said  that  an  officer  vM 
gnilty  of  manalani^iter  because  he  had  not 
first  given  back,  as  fiir  as  he  ooold,  before 
he  killed  the  party,  who  had  escqwd  oot 
of  custody  fai  execution  for  a  debt,  and  re- 
sisted being  retaken.  1  BolL  &  189.  Bnt 
this  case  has  since  been  disapproved  of. 
Fost.  271 ;  East* s  P.  C.  307.  In  the  c«« 
of  resistance  to  officers  of  the  cnstonis  ssd 
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If  a  party  fly  to  ayoid  an  arrest  for  9^  felony  which  has  been  committed,  or  Jiutifica- 
i^here  a  dangerous  wound  has  been  giTen,  or  where  an  officer  is  armed  with  tion. 
s  lawfiil  warrant  to  apprehend  the  party  for  felony,  although  no  felony  has  ^'^^^  ^^ 
been  committed,  and  he  cannot  otherwise  be  taken^  the  killing  him  will  be 
justifiable  (z) ;  but  in  the  case  of  any  misdemeanor  short  of  felony,  and  in 
all  ciyil  cases,  if  the  officer  kill  the  party,  who  flies  in  order  to  avoid  an 
arrest,  he  will  be  guilty  of  murder  or  manslaughter,  according  to  the  par- 
ticular circumstances  of  the  case  (a). 

The  accused  may  also  show  in  justification  that  he  coBunitted  the  act  in  gelMe- 
self-defence.  If  A,  manifestly  intends  to  commit  a  felony  on  the  property  fence. 
or  person  of  B.  by  violence  or  surprise,  B,  is  not  obliged  to  retreat,  but  may 
pursue  his  adversary  till  he  find  himself  out  of  danger,  and  if  in  the  conflict 
A,  happeneth  to  die  such  killing  is  justifiable  (b) ;  but  in  the  case  of  mutual 
oonfiict,  the  party,  to  excuse  himself,  must  show  that  he  retreated  as  far  as 
he  could  before  he  gave  the  mortal  stroke,  and  that  he  killed  his  adversary 
through  mere  necessity  to  avoid  immediate  death  (c), 

2dly.  In  excuse. — Proof  that  the  death  was  not  wilfully  and  intentionally  Ezcnse. 
occasioned  by  the  prisoner  will  not,  it  has  been  seen,  enure  as  a  defence, 
unless  he  can  show  that  the  death  was  an  inevitable  accident,  occasioned  by 
the  doing  of  a  lawful  act,  which  he  could  not,  by  the  exercise  of  usual  and 
ordinary  caution,  have  avoided  (</). 

8dly.  The  prisoner  may,  in  certain  instances,  extenuate  his  crime,  and  Bvidence 
reduce  it  from  murder  to  manslaughter,  by  proof  that  the  act  was  committed  SJ^*^''"^ 
during  a  transport  of  passion  and  resentment  excited  by  sudden  provoca- 
tion, which  for  the  time  subdued  his  reason ;  for  such  evidence  repels  the 
inference  of  that  deliberate  malice  and  malignity  of  heart  which  is  essential 
to  the  offence  (e). 

Whenever  the  defendant  seeks  to  shelter  himself  under  the  plea  ofprovo-  Provoca- 
eaOonf  he  must  prove  his  case  to  the  satisfaction  of  the  jury  (/)  j  the  pre-  ^^^' 


excise,  see  the  stat.  &  Geo.  2,  c  36,  s.  35, 
Scc» 

(2)  1  Hale,  489,  490;  1  Haw.  c  28,  s. 
11 ;  Post  271.  The  pursuit  is  not  barely 
warrantable;  it  is  what 'the  law  requires, 
and  will  pnnish  the  neglect  of.  See  the 
case  of  the  Marquii  de  Guiteardj  Post 
871.  Semble,  the  finding  a  bill  of  indict- 
ment by  a  grand  jury  for  felony  will  warrant 
a  private  person  in  apprehending  the  party 
indicted.  1  Hale,  489,  490;  East's  P.  C. 
300,  301 .  80  officers  of  justice  are  justified 
in  killing  rioters  in  endeavouring  to  suppress 
and  disperse  a  mob  (in  case  it  cannot  be 
otherwise  suppressed),  both  at  common 
law  and  under  the  Riot  Act  See  1  Hale, 
53.  494,  495 ;  East's  P.  C.  304;  1  Geo.  1, 
Stat.  2,  c.  5.  And  so  iemble  are  private 
persons. 

(a)  Post.  271;  1  Hale,  481. 

(5)  Post.  273, 4 ;  1  Hale,  481. 484. 

(e)  Post.  277. 

(d)  Vide  supra,  715. 

(e)  Post  315 ;  East's  P.  C.  232.  It 
seems  that  the  guilt  of  the  offender  is  ex- 
tenuated where  the  act  being  done  under 
the  influence  of  passion  from  sudden  pro- 
vocation, or  of  fear,  or  of  alarm,  which  for 
the  time  suspends  or  weakens  the  ordinary 

VOL.   II. 


powers  of  judgment  and  self-control,  is 
attributable  to  transport  of  passion  or 
defect  of  judgment  so  occasioned,  and  not 
to  a  deliberate  intention  to  kill  or  do  g^reat 
bodily  harm.  See  4th  Report  of  Grim. 
Iaw  Commiss. 

(/)  Post  293.  Mason's  Case,  ibid. 
132;East'8P.C.239;  1  Hale,  451;  1  Haw. 
c.  31,  s.  24.  In  Mason's  Case,  the  de- 
ceased and  prisoner  first  played  at  cudgels, 
then  fought  in  good  earnest ;  being  parted, 
the  prisoner  1(^  the  room  in  anger,  and 
repeatedly  threatened  to  fetch  something 
in  order  to  stick  his  brother.  In  half  an 
hour  the  prisoner  returned :  the  deceased 
offered  to  play  at  cudgels,  to  which  the 
prisoner  as9ented,j3ut  ^pped  his  cudgel 
as  the  deceased  approached ;  the  deceased 
then  strack  the  prisoner  two  blows  on  the 
shoulder;  the  prisoner  immediately  put 
his  right  hand  into  his  bosom,  drew  out 
the  b&de  of  a  tuck  sword,  and  immedi- 
ately stabbed  the  deceased  and  kOled  him. 
The  Judges  held  that  the  killing  wu  wUfal 
murder ;  the  prisoner  returned  with  a  de- 
liberate intention  to  take  a  deadly  revenge 
for  what  had  passed,  and  therefore  neither 
the  circumstance  of  the  previous  blows, 
nor  of  the  quarrel,  made  any  difference ; 

3A 
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ETidcnce  in  sumption  of  law  is  against  him  till  that  presumption  be  repelled  by  contrary 
^tenua*  evidence.  What  degree  of  provocation,  and  under  what  cireiUDetaiwes 
Provocap  heat  of  blood,  the  furor  hrevis,  will  or  will  not  avail  the  defendant,  m  umaDy 
tion.  a  question  of  law  arising  upon  the  special  fiacts  of  the  case. 

Where  the  sudden  occasion  is  but  a  mere  pretext  and  excuse  to  cover 
deliberate  malice,  it  can  never  be  available,  even  in  exten«ation  (^).  Where 
there  is  no  evidence  of  any  motive  for  the  act,  except  the  sttdden  prowea- 
tion,  upon  which  the  defendant  relies,  then,  although  the  eriminal  nature  of 
the  act  depends  upon  the  maBee  of  the  agent  (that  is,  upon  malice  in  its 
legal  sense,  as  evidenced  by  the  facts  themselves),  yet  malice,  in  this  sense, 
is  a  necessary  legal  result  and  inference  from  the  facts  as  fotind  by  the 

The  legal  distinctions  which  range  themselves  undei^  this  head,  seem  to 
depend  principally,  if  not  entirely,  upon  the  question,  whether,  in  the 
absence  of  previous  malice,  the  act  of  the  defendant,  under  ajil  the  cirevoi- 
stances  of  the  case,  can  be  attributed  to  the  general  infirmity  and  weakness 
of  our  nature,  or,  on  the  contrary,  the  facts  themselves  evince  a  wicked  and 
vindictive  disposition,  and  malignant  spirit,  fatally  bent  upon  mischief  (A) ; 
for,  as  was  observed  by  Sir  Michael  Foster,  ^'  It  is  to  human  JMlty^^xkd  that 
alone,  that  the  law  indulgeth  in  every  case  of  felonious  homicide"  (t).  All 
those  facts,  therefore,  are  most  material  which  show  the  nature  and  extent 
of  the  provocation,  and  the  return  made  by  the  prisoner  as  compared  with 
that  provocation,  and  the  interval  which  has  occurred  between  the  provoca- 
tion and  the  return  made.  It  is  the  nature  of  the  provooatien,  and  not  the 
mere  effect  of  it  on  the  mind  of  the  prisoner,  which  the  law  regards ;  and 
the  sufficiency  of  the  provocation  to  extenuate  the  prisoner's  guilt  is  a  ques- 
tion of  law  (J), 

If  one  kill  another  immediately  upon  a  grave  and  serious  provocation  (I) 
likely  to  excite  great  passion,  the  offence  will  amount  to  no  more  than  man- 
slaughter, although  the  defendant  used  a  deadly  weapon;  as,  where  A, 
detects  a  man  in  adultery  with  his  wife  (Z),  and  in  the  first  transport  ofjuis- 
sion  kills  him  j  but  even  in  such  a  case,  if  he  killed  the  adulterer  deli- 
berately upon  revenge,  after  the  fact  and  sufficient  cooling  time,  it  would 
have  been  murder.  So  a  severe  blow,  or  wound,  occasioning  considerable 
pain  and  effusion  of  blood,  has  been  held  to  be  a  sufficient  provocation  to 
extenuate  an  immediate  act  of  killing,  although  by  means  of  a  deadly 
weapon,  into  manslaughter  (m). 


the  Mows  were  plainly  a  provocation  sought 
<ni  his  part,  that  he  might  execute  the 
wicked  purpose  of  his  heart  with  some 
colour  of  excuse. 

(g)  MoKfiCt  Case,  see  the  last  note. 

(A)  See  Post.  Disc.  2,  e.  6. 

(i)  Post  298. 

O)  See  Post  Disc.  9,  e.  &  Tet  it  is 
clearly  a  question  of  ikct  whether  the 
killhig  be  attribntsble  to  heat  of  blood 
occasioned  by  the  provocation.  The  provo- 
cation mnst  be  such  as  the  law  recognizes, 
and  not  such  a  slight  one  that  the  return 
made  is  so  excessive  and  disproportionate 
to  the  cause  that  the  killing  cannot  be 
attributed  to  mere  heat  of  blood ;  where, 
howeverj  such  excess  and  disproportion  do 


not  exist,  then  whether  heat  of  blood  was 
excited,  and  whether  the  act  was  attri- 
butable to  heat  of  blood  so  excited,  seem 
to  be  mere  questions  of  fact.  See  4th 
Report  of  the  Crim.  Law  Commlss. 

(A)  See  TooUffs  Case,  2  Ld.  Rty. 
12d6 :  1  East's  P.  C.  325>  Post.  S9I ; 
1  Hale's  P.  C.  473 ;  1  Haw.  P.  C.  c  31, 
s.  34,  ]  East's  P.  C.  236. 

(0  1  Hale,  48a  1  Vent  156.  Sir  T. 
Baym.  212. 

(m)  Stedman's  Case,  Post  292;  whers 
a  woman  stmck  a  soldier  in  the  fiace  with 
an  iron  patten,  wliich  drew  a  great  deal  of 
blood,  upon  which  he  stmck  her  on  the 
breast  with  the  pommel  of  his  sword, 
and  afterwards  pursued  her  and  stabbed 
her  in  the  back,  and  it  was  held  to  be  bot 
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In   cases  of  slig-ht  and   inferior  provocation,   much  depends  u(>on  the   EvMenee 
nature  of  the  return  made,  and  the  instrument  used.     Where  a  boy  had  ia  extenua- 
been  assaulted,  and  his  father  ran  three-quarters  of  a  mile,  and  beat  and  tion. 
killed  the  assailant,  it  was  held  to  be  but  manslaughter ;  but  this  was  so  Provoca- 
held  (n)  because  he  struck  with  a  wand  or  small  cudgel,  and  not  with  a  tion. 
deadly  weapon. 

No  trespass  to  land  or  goods,  or  words  of  reproach,  or  provoking  or  in- 
sulting actions  or  gestures,  short  of  an  assault  {oY  are  sufncient  to  free  an 
homicide  from  the  guilt  of  murder ;  and  this  rule  governs  all  cases  where 
the  prisoner  uses  a  deadly  weapon,  or  otherwise  manifests  an  intention  to 
kill  or  to  do  some  great  bodily  narm  (p).  But  if  on  such  a  provocation  by 
words  or  gestures,  the  prisoner  strike  with  a  stick,  or  other  weapon  not 
likely  to  kill,  and  unlucaily,  and  against  the  intention  of  the  party,  death 
ensue,  it  will  be  but  manslaughter  (q). 

Where  A,  found  B,  trespassing  on  his  land,  and  in  the  first  transport  of 
his  passion  beat  and  unlucKily  killed  him,  it  was  held  to  be  manslaughter  (r) ; 
but  it  would  have  been  otherwise  if  be  had  betrayed  malice  by  the  instru- 
ment used,  as  if  he  had  beaten  the  deceased  with  a  hedge-stake  («). 

In  ffonowav's  Caseit),  where  a  servant  caught  a  boy  in  tiis  master's  grounds 
stealing  wood,  and  tied  him  to  a  horse's  tail,  by  means  of  which  he  was 
killed,  it  was  held  to  be  murder.  In  all  cases  of  slight  provocation  the 
ffeneral  rule  is,  that  if  it  can  be  collected,  frum  the  weapon  made  use  of,  or 
mm  any  other  circumstance,  that  the  party  intendea  to  kill,  it  will  be 
murder  (»). 

Althougn  it  be  a  general  rule  that  no  words  of  reproach,  or  provoking  Conflict. 
words  or  gestures,  will  reduce  the  offence  from  murder  to  manslaughter, 
yet  if  upon  a  tudden  quarrel,  and  not  upon  preconceived  maliee  (v),  parties 
fight  in  the  heat  of  Blood  upon  equal  terms,  and  no  undue  aavantaae  be 
tiULen  by  the  party  who  kills  tne  other,  the  offence  will  be  liit  tnanslaugnter ; 
and  it  matters  not  who  gave  the  first  blow  (ir).  But  if  B,  draw  his  sword 
and  make  a  pass  at  A,,  whose  sword  is  undrawn,  and  then  a  contest  ensue, 
in  which  A,  is  killed,  it  will  be  murder  in  B,^  for  he  sought  the  blood  oiA, ; 


manslanghter.  Bat  Lord  Holt  said,  that 
a  single  box  on  the  ear  would  not  have 
been  a  sufficient  provocation  to  kill  in  this 
manner,  after  he  had  given  her  a  blow  in 
return  for  the  box  on  the  ear.  Mr.  J.  Foster 
observes  upon  this  case,  that  the  smart  of 
the  man's  wound,  and  the  effbsion  of  blood, 
might  possibly  keep  his  indJguation  boiling 
to  the  moment  of  the  fact. 

(n)  Post.  294. 

(o)  BraWi  Case,  Hale,  455.  Cro.  Elis. 
778;  Kel.  131. 

(p)  Fost.  290, 1, 2;  8  Hale,  456. 

(q)  Fost.  290.  In  Brain's  Case,  1  Hale, 
455,  it  is  stated  that  Watts  came  along  by 
the  shop  of  Brain,  and  distorted  his  mouth, 
and  smiled  at  him.  Brain  killed  biro ;  and 
held  to  be  murder.  But  note,  it  does  not 
appear  how  he  killed  him.  See  Lord  Mot' 
lei's  Case,  1  Hale,  455 :  Kel.  55. 

(r)  1  Hale,  478. 

(s)  Fost.  291 ;  lb.  94.  Bven  if  a  deadly 
weapon  be  used,  but  not  In  such  a  way  as 
to  show  malice,  it  will  be  but  manslaughter. 
B,  V.  Rowland  Phillips,  Cowp.  880. 

(0  Pal.  548. 

(«)  Fost  291.  See  the  case  of  Tranter 
V.  Reason,  Fost.  298,  and  Str.  499 ;  where 
the  case  seems  to  have  been  erroneously 
reported,  and  where  it  is  represented  that 
Mr.  Lutterel  having  struck  a  sheriff's  officer 
a  slight  blow  with  a  cane,  the  officer  and 
his  companion  fell  upon  him,  stabbed  him 
in  nine  places,  and  shot  him  whilst  he  lay 
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on  the  ground  entreating  for  mercy ;  and 
Mr.  J.  Foster  intimates  his  opinion  in  very 
strong  terms,  that  the  circumstances  con- 
stitute wilful  murder ;  but  it  appears  that 
the  facts  were  misreported.    See  also  the 
case  of  Willougkby  ^  another.  East's  P.  C. 
228,  Bodmin  Summ.  Ass.  1791.    Two  sol- 
diers were  refused  liquor  by  a  publican  at 
eleven  o'clock  at  night ;  an  hour  and  a  half 
afterwards,  when  the  door  was  opened  to 
let  out  some  company,  one  of  them  rushed 
in,  and  renewed  Ids  demand  for  beer,  which 
was  again  refused,  and  on  his  refusing  to 
depart,  and  offering  to  lay  hold  of  the  land- 
lord, the  latter  at  the  same  instant  col- 
lared him,  the  one  pushing  and  the  other 
pulling,  towards  the  outer  door,  where, 
when  the  landlord  came,  he  received  a 
violent  blow  on  the  head  with  some  sharp 
instrument  from  the  other  soldier,  whicii 
occasioned  his  death.    Buller,  J.  held  it  to 
be  murder  in  both,  notwitlistanding  the 
previous  struggle ;  for  the  landlord  did  no 
more  hi  attempting  to  put  tlic  soldior  out 
at  that  time  of  night  and  after  the  warning 
he  had  given,  than  he  lawfully  might, 
which  was  no  provocation  for  the  cruel 
revenge  taken,  more  especially  as  there 
was  reasonable  evidence  that  the  prisoners 
came  the  second  time  with  a  deliberate 
intention  to  use  personal  violence.    And 
see  Mason's  Cate,  supra,  721  (/). 

(»)  Supra,  VZ\, 

{x)  1  Hale,  450. 
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Conflict.  but  if  B.  had  first  drawn,  and  waited  till  A,  had  drawn,  it  would  have  been 
manslaughter  (y).  So  where  A.  threw  a  bottle  with  great  force  at  the  head 
of  B,  and  immediately  drew  his  sword,  and  B.  returned  the  bottle  at  the 
head  of  A.  and  wounded  him,  and  then  A.  stabbed  B.,  it  was  held  to  be 
murder ;  for  A,  in  throwing  the  bottle  manifested  an  intention  to  do  some 
great  mischief,  and  his  drawing  immediately  showed  that  he  intended  to 
follow  it  up  (z).  The  plea  of  proTOcation  is  m  no  case  available  where  the 
offender  either  seeks  the  provocation  as  a  pretext  for  killing  or  doing  great 
bodily^  harm,  or  endeavours  to  kill  or  do  gpreat  bodily  harm  before  pro- 
vocation given  (a). 

In  every  case  of  homicide  upon  provocation,  if  there  be  time  for  passion 
to  subftide,  and  reason  to  interpose,  suchhomicide  will  amount  to  mnider  (6). 
Where,  however,  an  interval  has  occurred  between  the  quarrel  and  the 
combat,  and  there  be  a  doubt  whether  the  parties  when  they  fought  were 
still  in  heat  of  blood,  it  seems  to  be  a  question  of  fact  rather  than  of  law, 
whether  they  acted  coolly  and  deliberately,  or  under  the  influence  of 
passion.  It  seems,  in  all  cases  of  a  defence  of  this  nature,  to  be  a  question 
«f  fact,  whether  the  prisoner  yielded  to  sudden  infirmity  of  temper  ocea« 
sioned  by  a  provocatiun  recognized  by  law,  or  bv  a  malicious  and  deliberate 
artifice  sought  the  provocation  for  the  purpose  of  wounding  or  destroTing(c). 
If  a  man  encourage  another  to  destroy  nimself,  and  is  present  wnilst  he 
does  so,  he  is  guilty  of  murder  as  a  principal  (d). 

Uoon  a  prosecution  for  a  murder  committed  abroad  by  one  subject  upon 
anotner,  under  0  Geo.  4,  c.  81,  s.  7,  the  jury  ouffht  to  be  satisfied  that  the 
prisoner  was  a  British-bom  siU>ject ;  but  the  de^ration  of  the  prisoner  aa 
to  his  place  of  birth  unexplained  is,  as  against  himself,  evidence  to  go  to  the 
jury  {€).  Where  the  body  of  the  infant  was  found  in  a  bed  amongst  the 
feathers,  but  there  was  also  proof  of  the  mother  having  sent  for  a  surgeon 
and  provided  clothes,  held  that  it  negatived  the  charge  of  concealment  (/). 
Accesso-  If  ^.  require  B,  to  procure  some  one  to  murder  C,  and  B,  procure  i>.  to 

ries,  &c.  do  it,  il.  is  an  accessory  before  the  fact  to  J9.  (g).  So  it  is  a  general  rule, 
that  if  A.  command  B,  to  do  an  unlawful  act,  he  is  accessory  to  all  that 
ensues  upon  the  execution  of  that  act.  If  he  command  B.  to  beat  C  and 
B.  kills  C,  A,  is  accessory  to  the  murder,  for  his  command  naturally  tended 
to  endanger  the  life  of  C,  (A).  So  if  il.  command  JB.  to  do  an  unlawful  act, 
and  B,  executes  the  act  in  substance,  although  he  deviates  in  particular 
circumstances.  A,  is  accessory  to  the  offence ;  as,  for  instance^  if  A,  command 
B,  to  poison  C.,  and  he  stab  or  shoot  him  (i).  It  is  otherwise  where  B. 
departs  from  the  command  in  substance;  a»  where  A,  directs  JB.  to  beat  C 
with  a  small  stick,  and  he  beat  him  with  a  bludgiBon,  or  wound  him  with  a 
sword  (k) ;  for  there  was  no  command  to  do  any  tning  which  would  probably 
occasion  death. 


(y)  Post  296  J  1  Haw.  c.  81,  s.  27. 

(z)  MaiDgridge*s  Case,  Ke).  128,  9; 
Post.  296,  6.  'Oneby*s  Case,  2  LA.  Raym. 
1485;  2Str.  771. 

(a)  See  4th  Report  of  the  Crim.  Law 
Commiss.  p.  39. 

(b)  Foet  296,  and  supra,  721. 

(c)  As  where  A,  bade  B,  take  a  pin  cot 
of  his  sleeve,  with  hitent  to  take  occasion 
to  strike  or  wonod  (1  Hale,  467),  or^. 
with  the  like  intent  offers  B.  a  pint  of  ale 
to  strike  him.  1  Haw.  c  81,  s.  24. 
Mason's  Case,  supra,  721 . 


(d)  B.  ▼.  Dy«m,  Rns.&  Ry.CCXL.  683. 

(e)  R,  V.  HeUham,  4  C.  &  P.  894. 
(/)  B.  V.  Highley,  4  C.  4^  P.  866. 
Ig)  Post  126. 

(h)  2  Haw.  P.  C.  e.  29,  s.  18;  4  BI. 
Com.  87  ;  1  Hale,  486.  8o  iS  A.  diraet  B. 
to  rob  C,  and  B,  kills  C.  in  the  attaapt ; 
for  the  death  is  the  immediate  effect  ot  an 
act  done  in  the  execntion  of  a  frhinioas 
command.     2  Haw.  c.  29,  s.  18. 

(i)  2  Haw.c.  29,s.20;  4Bl.Com.87. 

(A)  I  Hale,  486. 
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